THE 


44 


YEARLY DIGEST” 


OF 


Indian & Select English Cases 

(ISSUED IN TWELVE MONTHLY AND ANNUAL PARTS) 
Reported in all the important Legal Journals during the year 

1941 



R. NARAYANASWAMI IYER, B.A'., B.L, 








H 

V 




i <4 






k..‘ 








PUBLISHED BY 

THE MADRAS LAW JOURNAL OFFICE 

MYLAPORE, MADRAS. 


Ali Rights Reserved. 





^€txL JAMMU & KASHMIR UNIVERSITY 

LIBRARY. 

DATE LOAND 

Class No- Book No 


Vol 


Copy 


Accession No. 




PRINTED AND PUBLISHED BY R. NARAYANASWAMI IYER 
AT THE MADRAS LAW JOURNAL PRESS, MYLAPORE, MADRAS 

1942 




t 


Allahabad 

Bombay 

Calcutta 

Madras 

Mysore 

Patna 

Burma 

Nagpur 

Oudh 

Punjab 

4 

Sind 


1941 

LIST OF REPORTS DIGESTED 


. . LL.R. Allahabad Series 
Allahabad Law Journal 
Allahabad Law Weekly 
Allahabad Weekly Reporter 
Allahabad Criminal Cases 
Ajmer-Merwara Law Journal 
Revenue Decisions 
. . I.L.R. Bombay Series 
Bombay Law Reporter 
I.L.R. Calcutta Series 
Calcutta Law Journal 
Calcutta Weekly Notes 
. . I.L.R. Madras Series 
Madras Law Journal 
Madras Weekly Notes 
Law Weekly 
Company Cases 
Federal Law Journal 
Income-tax Reports 
. . Mysore High Court Reports 
Mysore Law Journal 
. . I.L.R. Patna Senes 
Patna Law Times 
Patna Weekly Notes. 

Bihar Reports 
Cuttack Law Times 
.. Rangoon Law Reports 
. . I.L.K. Nagpur Series 
Nagpur Law Journal 
The All India Reporter 
- ♦ Lucknow Series 

Oudh Weekly Notes 
Oudh Law Reports 
Oudh Appeals 
• • I.L.R. Lahore Series 
Punjab Law Reporter 
Lahore Law Times 
Indian Cases 
Indian Rulings 
Criminal Law Journal 
I.L.R. Karachi Series 

All England Law Reports 


VOLS. 

.. 1941 . 

.. 1941 . 

. . 1941 . 

.. 1941 . 

.. 1941 . 

.. 1941 . 

.. 1941 . 

.. 1941 . 

.. XLIIl. 

.. 1941 . 

.. 73 - 74 . 

.. 45 . 

.. 1941 . 

.. 1941 . 

. . 1941 . 

. . 53 - 54 . 

. . 1941 . 

.. 4 . 

. . 1941 . 

. . 46 . 

.. 19 . 

.. 20 . 

.. 22 . 

- . 1941 . 

.. 7 . 

.. 7 . 

.. 1941 . ' 

• . 1941 . 

. . 1941 . 

.. 1941 . 

.. 16 . 

• . 1941 .- 

• • 1941 . 

1941 . 

• . 1941 . 

.. 43 . 

.. 20 . 

. . 191-196 
■ . 13 - 14 . 

.. 42 . 

. . 1941 . 


1941 


ABBREVIATIONS EXPLAINED 


Reports. 


I.L.R. (1941) All Indian Law Reports, Allahabad 

Series. 

Allahabad Law Journal. 
Allahabad Law Weekly. 
Allahabad Weekly Reporter. 
Allahabad Criminal Cases. 

All India Reporter, 1941 Allaha- 
bad. 

Ajmer-Mcrwara Law Journal. 
I.L.R. (1941) Bom.,.. Indian Law Reports, Bombay 

Series. 

Bom L.R. ... Bombay Law Reporter. 

A.I.R. 1941 Bom. or All India Reporter, 1941 Bom- 


A.L.J. 

A.L.W. 

A.W.R- 

A.Cr.C. 

A.I.R. 1941 All. or 
1941 A. 
A.M.L.J. 


I.L.R. (1941) Mad. Indian Law Reports, Madras 

Series. 

(1941) M.L.J. ... Madras Law Journal. 

M.L.T. ... Madras Law Times. 

M.W.N. ... Madras Weekly Notes. 

A.I.R. 1941 Mad. or All India Reporter, 1941 Mad- 

1941 Mad. 

Mys.H.C.R. 

Mys.L.J. 

I.L.R. (1941) Nag .. 


ras. 


bay. 

. Burma Law Times. 

. Burma Law Journal. 

. Bihar Reports. 

Indian Law Reports, Calcutta 
Series. 

. Cuttack Law Times. 

. Calcutta Law Journal. 

. Criminal Law Journal. 

. Calcutta Weekly Notes. 

. Company Cases. 

A.I.R. 1941 Cal. or All India Reporter, 1941 Cal- 


1941 Bom. 
Bur.L.T. 

Bur.L.J. • • 

B. R. 

I.L.R. (1941) Cal. 

G.L.T. 

C. L.J. 

Cr.L.J. 

C.W.N. 

Comp.C. 


. Mysore High Court Reports. 

.. Mysore Law Journal. 

. Indian Law Reports, Nagpur 
.Scries. 

Nagpur Law Journal. 

A.I.R. 1941 Nag. or All India Reporter, 1941 Nag- 
1941 Nag. pur. 

A.I.R. 1941 Oudh or All India Reporter, 1941 Oudh. 
1941 Oudh. 


N.L.J. 


1941 Cal. 
A.I.R. 1941 F.C. 

Fed.L.J. 

F.L.R. 

I.A. 

A.I.R. 1941 P-C. 


• • V 


» « « 


I.C. 

I.T.R. 

R.P.C.;R.A.;R.B.; 
R.C.; R.L.; R.M.; 
r.N.;R.O.;R.P.; 
R.R.; R.S. 

I.L.R. (.1941) Lah. 


• • « 


cutta. 

All India Reporter, 1941 Fede- 
ral Court. 

Federal Law Journal. 

Federal Law Reports. 

Law Reports, Indian Appeals. 

All India Reporter, 1941 Privy 
Council. 

Indian Cases. 

Income-tax Reports. 

4 

Indian Rulings, Privy Council, 
All., Bom., Cal., Lah., Mad., 
Nag. Oudh, Pat., etc. 


O.A. 

... Oudh Appeals. 

O.L.R. 

... Oudh Law Reports. 

O.W.N. 

... Oudh Weekly Notes. 

P.R. 

... Punjab Record. 

P.L.R. 

... Punjab Law Reporter. 

P.W.R. 

... Punjab Weekly Reporter. 

Pat. or P. 

... Indian Law Reports, Patna 


Scries. 

A.I.R. 1941 

Pat. or AU India Reporter, 1941 Patna. 


1941 Pat. 

Pat.L.J. 

Pat.L.T. 

P.W.N. 

A.I.R. 1941 Pesh. 

R. or Rang. 


• • • 


• • « 


• • • 


Patna Law Journal. 

.. Patna Law Times. 

Patna Weekly Notes. 

All India Reporter, 1941 Pesha- 
war. 

Indian Law Reports, Rangoon 
Scries. 


» • • 


A.I.R. 1941 Lah. pr 
1941 Lah. 
Lah.L.T. or L.L.T* 
L.B.R. 

L.W. 

* 

Luck. 


Indian Law Reports, Lahore 
Scries. 

All India Reporter, 1941 
Lahore. 

Lahore Law Times. 

^.. Lower Burma Rulings. 

... Law Weekly. 

... Indian Law Reports, Lucknow 
Scries. 


1941 Rang.L.R. ... Rangoon Law Reports. 

A.I.R. 1941 Rang, or All India Reporter, 1941 Ran* 
1941 Rang. goon. 

R. D. ... Revenue Decisions. 

S. L.R. ... Sind Law Reporter. 

A.I..R 1941 Sind or All India Reporter, 1941 Sind, 
1941 Sind. 

... Travancore Law Reports, 

... Travancore Law Journal. 

... Trdvancore Law Times. 

... Upper Burma Rulings. 

... Cochin Law Journal. 


T.L.R. 

T.L.J. 

T. L.T. 

U. B.R. 
Co.L.J. 


Other Abbreviations. 


Appl. 

Appr. 

Comm. 

Cons. 

Cr. 


... Applied. 
Approved. 
Commented. 
Considered. 
Criminal. 




• • • 


• • • 


• • • 


Disc. 

... Discussed. 

Foil. 

... Followed. 

Diss. 

... Dissented 

Dist. 

or D... Distinguished. 


from 1 

P.C. 

... Privy Council. 

Doubt. 

... Doubted. 

Rcl. 

... Relied. 

Expl. 

... Explained. 

S.B. 

... Special Bench 


F*B, ... Full Behch 
Ref. or R, Referred. 

, . . Revenue. 


TABLE OF CASES DIGESTED. 


I 

i 


'f 


. \ 


y . 


* 


J 

I 1 


Aasan v. Prag Narain, 1223. 

Abani Nath Mukhopadhyaya v. Amar Nath Mukho 
padhyaya, 649, 650. 

Abass Khan Mahomed Hussain, i22* 

Abbas AH v. Abid Jehan, -867. 

Alabas Hussain v. Kiran Shashi Devi, 862. 
Abbasi v. Emperor, 973. 

Abdai AH v. Akbar Ali, 916. 

Abdul Ahad v. Harikishun, 778. 

Abdul Awal v. Uday Chandra Das, 85. 

Apdul Aziz V. Mahomed Ibrahim, 866. 

Abdul Aziz v. Nawab Khan, 418. 

Abdula Bichu v* Ghulamrasool, 705* 

Abdul Aziz v. Sk Amir, 331, 1082. 

Abdul Aziz Khan v. Nur Jahan Bibi, 1 162, 1 163. 
Abdul Basha Sahib, In re, 584. 

Abdul Gafoor, In re, 554. , 

Ghani v. Faqira, 706, 732. 

AL j J Lai Chand, 222, 234. 

Hakim Khan v. Mahomed Khan, 715. 

Abdul Hamid v. Ahmed Ali, 763. 

Lakhpat Rai, 202, 1203. 

aK 1 Mt. Khatoon Zaman Begam, 1046. 

Abdu Haq v. Shamshuddin, 415. 

Abdul Hashim v, Malik Arjun, 519. 

Abdul Kareem Sahib v. Commissioner, Corporation 
of Madras, 826. 

Abdul Khader, In w, 903. 

Abdul Khaliq Khan v. Emperor, 966. 

Abdulla V. Rehman, 705. 

Abdulla V. Vir Bhan, 1043. 

Abdulla Kaka v. Muthanna, 235. 

Abdulla Khan v. Tirbhuan Dutt Singh, 288, 752. 

‘.'I/- 437. 575. 576- 
Abdul Majid, In re^ 903. 

Abdul Majid v. Altab Ali, 92. 

Aodul Majid Khan v. Digambar Jairam 

Abdul Maj’id Shah v. Abdul Sattar, 223. 

Abdul Majid Shah v. Mahomed S^eb, 433. 

Abdul Manaf v. Sunamganj Municipal &)ard, 48. 

AWuI Qadirv. Radha Mohan, 1156. 

Abdul Qayum Khan v. Mt. Turi, 1126, 1131. 

Abdul Rahaman v. Manikram, 1083. 

AMul Rahaman Mia v. Baliapado Sett, 320. 

Abdul Rahim Khan v. Bhag Chand, 356. 

Abdul Rahim Sab v. Erappa, 628, 910. 

Abdul Rahman v. Emperor, 47. 

Abdul Rahman v. Sultan Begam, 1121. 

Abdul Rehman v. Banwari Lai, 744. 

Abdul Sattar v. Bhikarilal, 1137. 

Abdul Shakoor v. AH Mahomed Ebrahim Shakoor, 

- 277, 740* 

Abdul Wahab v. Nagendra Chandra Lahiri, 96, 98, 556 
Abdurahiman Haji v. Emperor, 875. 

Abdur Rouf v. Abdur Rahim, 340. 

Abdus Samad Molla v. Abdul Gofar Molla, 96, 100. 
AbU Mochi v. State, 707. 

Abu Baker v. Sudhani Myian, 1 156. 

Accowrie Mukheijee v. Sailendra Mohan, 71, 78, 79. 
*Achal Das v. Sunda Ram, 220, 753. 


175 



Achhru Ram v, Padam Parshad, 1035 
Achraj Singh v. Hardwar Nath, 1175. ’ 

Achutan Nayar v. Achuthan Nayar, 763. 

Adhik Lai Pathak v. Emperor, sso, ^c:o 067 
Adilakshmi Ammal v. Emperor, 857,' * 

Adinarayana v. Venkatasubbayya, 386. 

Adinarayana Chetty v. Srirangachari'ar, 204, 336, 504. 
Adit Narayan Singh v. Binapani, 109. ^ 

Administrator, Lahore Municipality v. Munir-ud-din 
1052, 1088. > 

Afsar-un-nissa v. Abdul Halim, 42. 

Aftah Uddin Khan v. Sardar, 32. 

Agasthyalinga Goundan v. Emperor, 960. 

Agent, B. N. Ry. Co. v. Venkateswari, 336. 

Agha Nazarali Sultan v. Emperor, 462 

Ahmedabad Victoria Iron Works, Ltd', v. Maganlal 
Keshavlal, 1238, 1240. 

Ahmad Din v. Emperor, 445. 

Ahmad Din v. Mahomed Din, 716. 

Ahmad Husain v. Emperor, 713. 

Mmad Hussain Khan v. Beli Ram, 1021. 

Ahmad Koya v. Appu, 816. 

^med Mohideen v. Yusuf Ali Syed, 444. 

Ahmad Sayeed v. Kanizak Zohra, 2377^ 

Ahmad Ullah v. Srinivas Joshi, 434. 

Ahmed Mahomed Ismail v. Emperor, 488. 

Ahsan Ali Khan v. Suraj Narain, 768. 

Sein, 792, 1002, 1062. 

Aidal Singh v. Mata Prasad, 256. 

Aishabai v. Mahomed Ismail, 34';, 

Ajab Singh v. Shib Saran, 703. 

Ajit Kumar Das v. Anukul Chandra, 82. 

Ajmeri Lai v. Bal Mukand, 238, 1038 
Ajodhya Nath v. Roshan Lai, 241. 

Ajodhia Nath Seth, In re, 301, 

Akan Sabzali v. Emperor, 463. 

Akbar AH v. Dukan, 704. 

Akbar Ali v. Mafijuddin, 94. 

Akbar Husain Khan v. Budhu, 333. 

^awri Haliwant Sahay v. Deo Narain MaH, 762 
Akhtar Alt v. Collector of Meerut 1178 ^ ' 

^tar Banu Begam v. Kanhaiya Lai, 86q. 

Akimuddm v. Fateh Chand, 358 

^na Bibi V. Mahomed Ali Shaha, 27s 
Moba Lmman v Sai Genu Laxman, 647. 

^agamai Achi y. Palaniappa Chettiar, eli 
^agappa ChetUar v. Ramakrishna Ayyar, 787 

^^ 2 ^ 8 , 1^39 ^etda^r,^'t237 

Alam ^an v. Bhag Bhari, 421. 

A am I^atun v. Mehr Wali Mahomed, 804 10^6 

^■^^“30®^" - Krishnachandra^^bL^ati 

Ali Akhtar v. Dindayal, 1221 

AliGohar v. Emperor, 55' 

i^i Wossain v. Emperor, 470. 

Ah Mahomed v. Fazal Da^ .049, ,050. 

Ah Mahomed V. Khwaja Khalil Ahmed, 1176 1177 
Mfomed V. Mahomed Din, ton’. '7'’’ "77- 

AlmuUah V. Mahomed Khalil, 15. 

All Murad Ganjuro v. Empe/or, 446. 


vi 


THE YEARLY DIGEST, 1941 


All Naqi v. Zahur Husain, 1012. 

All Sufi V. State, 707. 

Aliyari v. Komda Prasad, 35. 

Allahabad Bank, Ltd., Lahore v. Special Official 
Receiver, Punjab, 1026, 1033. 

Allah Rakha v. Punnun, 920. 

Allah Tala v. Suraj Bikram Singh, 992, 1152, 1188. 
Allah Yar v. Anjuman Imdad Qarza, 401, 413. 
Alliance Bank of Simla, Ltd. v. Sardar Iqbal Singh, 
139 - 

All India Barai Mahasabha v. Jangi Lai, 284. 

All India Spinners Association, In re^ 66 r. 

Altab Ali v. Abdul Majid, 89. 

Aman Ullah Khan v. Abdul Hakim Khan, 325. 
Amar Chand v. State, 706. 

Amar Jit Singh v. Committee of Management for 
Gurdwara Thamji Sahib, 1055, 1056. 

Amarjit Singh v. Indar Singh, 1056. 

Amar Nath v. Basant Ram, 752. 

Amar Nath v. Gomti, 708. 

Amar Nath v. Governor-General in Council, 717. 
Amar Nath v. Lakshmi Nath, 1090. 

Amar Nath v. Punjab National Bank, Ltd., 705, 933. 
Amar Nath Shadi Lai v. Dhondusa Dhaktappa, 213. 
Amar Rai v. Baldco Singh, 117. 

Amar Shah Singh v. Khattar Electrical Engineering 
and General Supply Co., Ltd., 543. 

Amar Singh v. Emperor, 957. 

Ambabai Bhaichand v. Keshav Bandochand, 645, 651. 
Amba Lai v. Jethmal, 732. 

Ambika v. Rana Uma Nath Bux Singh, 1222. 
Ambika Chaube v. Ram Baran Pandey, 1226. 
Ambika Prasad v. Jamuna Prasad, 645. 

Ambu Bai Ammal v. Soni Bai Ammai, 630. 
Ambujammal v. Thangavciu Chettiar, 317. 

Ameer Bi v. Budan Sab, 906, 907, 997. 

Amir Ahmad Khan v. Har Charan, 1208. 

Amir Fahim v. Ajun Isa, 920. 

Amir Singh v. National Bank of India, Delhi, 874. 
Amirul Haque v. Mathura Das, 116, 117. 

Amjad Ali v. Maheshwar Nath, 269, 275, 926. 

Amjad Husain v. Raisunnisa, 564, 1 149, 

Amjad Talukdar v. Rohini Kanta, 92. 

Amrcz Singh v. Shukur Ullah, 571. 

Amrut V. Pahad Singh, 771. 

Amrut lal v. President, Town Municipal Committee, 
Amraoti, 181. 

Amulyadhan Sinha v. Kanakchandra, 66. 

Amulya Mohan Basak v. Moinuddin, 1015. 
Anandaramayya v. Subbayya, 388. 

Anandarao v. President, Co-operative Credit Society, 
Pedatadepalli, 617. 

Anand Behari Lal v. Mathura Prasad, 1177. 

Anand Prasad v. Raghubir Tewari, 25. 

Anandrao Baliram v, Parw-atibai, 256, 276, 745. 
Anantamoni Dasi v. Bhola Nath, 102, 198, 206. 
Ananta Sahu v. Baraju Sahu, 2 1 7. 

Ananthanarayana Iyer, In re^ 856. 

Anath Nath Sarkar v. Rajcndra Nath, 73, 74. 
Andanappa v. Kcnchayya, 91 1. 

Andi Thevan, In rty 954. 

Andoli Udaibhan v. Jamnabai, 254, 285. 

Angad Singh v. Doodhnath Pandey, 1213. 

Angelo V. Kandan Manjhi, 59, 60, 191. 

Angnu Ram v. Bhikhi, 879, 1132. 

Anilabala Dcbi v. Madhabendu Narain Roy, 633, 108G 
Anil Chandra Mitra v. Indian Economic Insurance 
Co., Ltd., 305, 34C, 347. 

Anil Kumar Das v. Probhabati Mitra, 599. 

Aniz Ahmad Abbasi v. Nasir Ahmad, 379. 

Anis Jehan Begum v. Shah Ahmad Khan, 1162. 

An anappa v. Emperor, 479. 


Annamalai Chettiar v. Vellayan Chettiar, 238. 
Annamalai Mudali v. Ramasami Mudali, 221, 224, 
Annapoornamma v. Veeraraghava Rcddi, 631. 
Annapurna Dasi v. Bazleykarim, 313. 

Annapurna Ray v. Srish Chandra Dutt, 71. 

Annasami Aiyangar v. Adivaraha Chari, 776. 

Annu Bajaba v. Dadu Tukaram, 746, 985. 

Annu Mai Har Narain v. Brij Lal, 200, 573, 995, 996, 
1047. 

Anrudh Singh v. Suraj Bux Singh, 1 163. 

Antarjyami Naik v. B. S. Rath, 844. 

Appalanarasayya, In rty 438, 556. 

R. Appalaswami v. Emperor, 371. 

Appanna Sastri v. Sohhanadri Appa Rao, 838. 

Appa Rao v. Ramamurthi, 1034. 

Appa Rao v. Venkata Kutumba Rao, 396. 

Appa Trimbak v. Waman Govind, 1006. 

Aptabuddin Howladar v. Abdul Kasem, 66, 67. 
Apya Shettya v. Rammakka Apya, 603. 

Ardhanari Iyer v. Emperor, 843. 

Arjuno Naiko v. Modonomohono Naiko, 545. 

Arjun Panda v. Emperor, 458, 966. 

Arunachalam Chetti v. Krishnaveni Ammal, 647. 
Arunachalam Chettiar v. Official Receiver, Coimba- 
tore, 1022. 

Arunachalam Pillai v. Seetharam Naidu, 804. 
Arunachala Mudali, In re, 977. 

Arunagiri Goundan v. Ramaswami Pillai, 982. 
Arunagiri Mudaliar v. Radha Krishna Aiyar, 1 134. 
Arun Kumar v. Durga Charan, 90. 

Ar\ind Mills, Ltd. v. Gadgil, 937. 

Ary a Co-operative Bank Society v. Shiv Charan, 401, 

*J95- 

Arya Samaj, Chaori Bazar, Delhi v. Ram Gopal, 337. 
Asalata Bose v. Manindra Nath Bose, 312. 

Ascy v. Shib Lal, 41. 

Asghar Abbas v. Maiku, 1204. 

Asghari Begum v. Choga Lal, 860. 

Asharfa Kuer v. Bindhyachal Chaube, 195. 
Ashrafunnissa v. Bishambhar Nath, 562. 

Asia Bcgam v. Raghubar Dayal, 981, 993, 1134. 

Asia Khatun v. Amarendra Nath Basu, 241, 860, 1022. 
Asima Sarkar v. Western India Insurance Co., Ltd,, 
691. 


Asmabai v. Umer Mahomed Sidik Mirza, 889. 
Assya Umma v. Moossa, 354. 

G. H. Astell v. Eng. Take, 448. 

Ata Mahomed v. Lachhman Das, 572. 

Atamba Singh v. Gopal Chandra, 2 1 7. 

Atar Mian v. Indra Kumar, 99. 

Athiappa Chettiar v. Ibramsa Pulawar, 1030. 
Athinarayana Konar v. Subramania .‘V^ar, 233, 
Athiyappa Goundan v. Ramanathan Chettiar, 812. 
Athmarama^ya v. Seshappaiyer. 755. 

Atiqa Begum v. United Provinces, 587. 

Atma Ram v. Umar Ali, 330, 624, 634, 1053. 

Atmaram Nemchand v, Mallappa Appayya, 790. 
Atmaramsao v. Bhupendra Nath, 6 18, 1 147' 

Atma Singh v. Gian Das, 779. 

Attar Singh v. Mohan, 227. 

Alul Chandra Bhandari v. Corporation of Calcutta 

170, 172. * 


V j- . . iMondal, 98. io6q. 

Audinarayana Naidu V. Panchavat Bo«an.l of Mane; 
paka, 39b. ^ 

Audinarayana Rao v. Lakshminarayana Rao, 213, 
Aung Kiin Scin v. The King^ 9‘^K 
Ausan v. Prag Narain 270 I 'o-* 

Austen Byers v. The Municipal Council, Triclhnopol 

Avadh Raj Singh v. Mangrey, 6t0, 1022, 
Awadhesh Prasad Missir v. \\ ido\v of Tribcni Pra< 
333 - 


TABLE OF GASES DIGESTED. 


vir 


Awadh Singh v. Basudeo Singh, 132. 

Ayesha Bi Bi v. Mirza Abdulla Baig, 896, 
Ayetunnessa Bibi v. Jahar Ali, 92, 1 1 1 7. 

G. Aynsby Clifford v. Enid Clifford, 537. 

Ayub Ali Shah v. Kali Charan, 1 168. 

M. S. Ayyar & Co. v. G. Srinivasalu Naidu, 834. 
Aziz Ahmad Khan v. Inayat Khan 205, 733, 926. 
Aziz Ullah v. Ghulaman, 893, 1050. 

Azizur Rahman v. Lachhmi Singh, 1 18, 1 19. 


B, a pleader, Simla, In the matter of, 737. 

Babamiya Mohidin Shakkar v. Jehangir Dinshaw, 
881, 1131. 

Babban Singh v. Gulab Singh, 1192. 

Babubhai Vamalchand v. Hiralal Vamalchand, 214, 
360. 

Babu Lai v. Babu Lai, 610. 

Babulal v. Kishan Singh, 1039, iiii. 

Babu Lai v. Mahomed Aqil, 1173, 1178. 

Babu Lai v. Satya Narain Prasad, 619. 

Babu Lai v. Shiam Piari, 1 1 91 . 

Babu Lai v, Sultan Begam, 361, 363. 

Babu Lai Girdhari Lai v. Kotu Mai, 214. 

Babulal Nandram v, Maniklal, 186, 612, 615, 634. 
Babu Ram v. Bidhi, 32. 

Babu Ram v. Emperor, 493. 

Babu Ram v. Ram Lai, 1 158. 

Bachan Rai v. Brij Narain Rai, 982. 

Bachitru v. Mangha, 6. 

Badari Prasad v. Makhan Lai, 1199. 

Badridas Agarwalla v. Sohanlal Oswal, 437. 

Badri Lonia v. Dwarka Prasad, 722, 1203. 

Badri Narain Singh v. Chander Mauleshwar Prasad. 
312, IlOI. 

Badri Narain Singh v. Chief Secretary to the Govern- 
ment of Bihar, 1019. 

Badri Parshad v. Shanti Lai, 576, 610. 

Badri Prasad v. Ambika Prasad, 216, 275, 291. 

Badri Prasad v. Baldeo Singh, 1226. 

Badrunnissa v. Municipal Board, Agra, 1196. 
Bageshwari Prasad v. Tulsi Garain, 409. 

Bahadur Khan v. Bari Tala, 318. 

Bahadur Mull Chaudhuri v. Nagar Mull Madan 
Gopal, 531, 1085. 

Bahadur Singh v. Jalpa Singh, 1184. 

Bahai Misir v. Tarapat Misir, 15. 

Bahoran Singh V. Bed Ram, 597. 

Bai Dayambai v. Mahomed Alii Ebrahimji, 148. 
Baidyanathji v. Urmila Devi, 749. 

Baidyanath Mohanty v. Emperor, 970, 

Bai Jaya v, Ganpatram Kalidas, 630. 

Baij Nath v. Bishwanath, 298. 

Baijnath v. Iqtidar Fatima, 291. 

Baijnath v. Ramnarain, 262," 291. 

Baijnath Marwari v. Ganesh Singh, 361, 1169. 
Baijnath Prasad v. Jung Bahadur, 127. 

Baijnath Prasad v. Tejpal, 406. 

Baijnath Ram Marwari v. Ram Kumar Smha, 131. 

Baiju V. Manji, 1206. 

Bai Kaba v. Ramniklal Simderlal, 151. 

Bai Kokilabai v. Keshavlal Mangaldas & Co., 694, 

1239 - 

E. M. Baines v. Ram Sahai Sethi, 387, 560. 

Bai Parvati Bai v. Raghunath Lakshman, 1094. 
Bairagi Charan Das v. Sarat Chandra Ghosh, 913. 
Bai Vidyagawri v. Chaturdas Ambarani, 644. 

Baj Bahadur Singh v. Mahabir Singh, 1209. 

Bajirao v. Bapu Lingappa, 623. 

Bajirao Tukaram v. Ramknshna, 6241 b 29 « 

Bajrang Sahai v. Mulia, ii 39 * o c 

Bakhori Gope v. Abdul Halim, 457, 458, 460, 475, 476, 

5i7> 558, 575- 


Bakhtawar Singh v. Chander Singh, 42. 

S. Balaiah v. Ramayya, 273. 

Balak Ram v. Emperor, 450, 950, 951. 

Balanna v. Khudai Nazar Khan, 914. 

Balappa Tammanna v. Dyamappa Bhusappa, 750. 
Bala Prasad v. Beni Prasad Bhagat, 392. 

Bala Prasad v. Makhan L2il Ram Sarup, 314. 
Balaram v. Kewalram, 207, 615, 644, 1123. 

Balarama Mudali v. Emperor, 859. 

Balavenkatarama Chettiar v. H. R. E. Board, 281, 847. 
Balavenkatarama Chettiar v. Maruthamuthu Chettiar, 
418, 

Balchand v. Bijoychand Mahtab, 88. 

Baldeo Singh v. Upendra Chandra, 81. 

Baliramsingh v. Emperor, 496, 554, 575. 

Bali Reddi v. Nagi Reddi, 274. 

Bai Kishan v. Johri Lai, 752. 

Bai Kishun Pasi v. Khatrani, 205, 249. 

Balia Singh v. Jhalko Kuer, 63. 

Ballavdas Iswardas v. Sanitary Inspector, Howrah 
Municipality, 171. 

Bai Makund v. Shiwa Kumar Misra, 297. 

Balmakund Gupta v. Secretary of State, 418. 

Bai Mukand v. Karan Singh, 1216. 

Balmukundram v. Janardan Prasad Narain Singh, 354. 
Balraji v. Special Manager, Court of Wards, 723. 
Balwant v. Gulzar, 31. 

Balwant Ambadas v. Emperor, 945. 

H.P. Banerji v. Commissioner of Indome-tax, B. &. O., 
676, 677. 

S. N. Banerji v. Kuchwar Lime and Stone Co., Ltd., 
1122, 1124. 

Banerji & Co. v. W. John Younie, 290, 1130, 1131. 
Bangali Ahir v. Chaturbhuj Prasad, 429. 

Bangalore Woollen, Cotton and Silk Mills Co., Ltd., 
V. Sesha, 901. 

Bangarigadu v. Atchutaramayya, 837. 

Ban! M^ Dalai v. Commissioner of Income-tax, 672. 
Banka Das v. Srinivas Padhi, 254, 921. 

Bank of Chettinad, Ltd. v. Commissioner of Income- 
tax, Madras, 681, 696. 

Bank of Chettinad, Ltd. v. U Chan Hmwe, 347. 

Bank of Khulna, Ltd. v. Jyoti Prakas Mitra, 930, 1005. 
Bank of Morvi, Ltd. v. R. P. Wagle & Co., 300. 

Bansi v. Emperor, 967. 

Bansi Dat v. Raghunath Singh, 704. 

Bansidhar v. Emperor, 971. 

Bansidharv. Mithu, 1204. 

Bansidhar v. Ram Charan, 923, 1 140. 

Bansidhar Misra v. Bindeshwari Datt, 724. 

Bansi Lai v. Chairman, Town Area Committee, 
Saidpur, 255. 

Bansu v. Ramadhani, 28, 33. 

Banwari Lai v. Municipal Board, Lucknow, iigS. 
Banwari Lai v. Mt. Hussaini, 732, 779. 

Banwari Ram v. Mahomed Yar Khan, 15. 

Bapalal & Co. v, Knshnaswami Iyer, 1107. 
Bapugouda Yadgouda v. Vinayak Sadashiv, 245, 246, 

279* 

Bapuji Ramji v. Gangaram, 607. 

Bapu Saheb v. Bhagirathisao, 174, 618. 

Barkat v. Mahomed Shaft, 1050. 

Barkat Ram v. Bhagwan Singh, 201, 298, 312. 
Baroda Prasad Pal v. Asutosh Pal, 204, 538, 541. 

Baroda Prasad Sukul v. Naogaon Loan Office, Ltd., 
338. 

Baron Von Dincklace, In re, 968. 

Basanta Kumari Dasi v. Jnanendra Nath Ghose, go, 
559- 

Basanti Lai Marwari v. Jamuna Prasad Singh, 731. 
Basavayya v. Manikyala Rao, 824. 

Basdeo Singh v. Seho Shankar, 519. 


VUl 


. THE YEARLY DIGEST, 1941 


Bashettappa v. Firm of ChannaVecrappa Kalyanappa, 
400, 933. 

Bashir Ahmad .v. State, 704. 

Bashir Ahmad Khan v. Markandi, 27. 

Bashiram v. Mahomed Husain, 550, 561. 862. 866. 
Bashirulla Khan v. Emperor, 947. 

T. V. Bashyakar v. Madras H. R. E. Board, 847, 848. 
S. A. Basil V. Corporation of Calcutta, 172, 1 1 10, 
Basudeo v. Datwa, 204, 1206. 

Basumati Kuar v. Harbansi Kuer, 222,224, **37- 
Bata Shoe Company, Ltd. v. Corporation of Calcutta, 
168. 

Batcha Sahib v. Secretary of State, 777. 

Batul Bandiv, Sri Dhar, 198, 209, 546, 1187, 1235, 
1236. 

Bawa Singh v. Emperor, 470. 

Bayabai v. Esmail Ahmed, 864. 

Bechanjha v. Emperor, 477, 953. 

Becharam Mallick v. Khas Joyrampur Colliery, 1237. 
Bechardas Damodardas v. Borough Municipality of 
Ahmedabad, 1069, 1123, 1124. 

Begam Jan v. Malik Aman, 773, 

Behari v. Parmal, 355. 

Behariji v. Ram Narain, 1174, ^*75* 

Behari Lai v. Durga, 195, 1151. 

Behari Lai v. Shiv Chandra, 1170, 1171. 

Behari Lai Bhargava v. Commissioner of Income-tax. 

C. & U. P., 664. 

Bejonji v. Emperor, 576. 

Bejoy Kumar Kundu v. Sitanath Kundu, 468. 
Belahari Co-operative Society v. Puttu Lai, 401, 1152. 
"Beli Ram v. Samun, 71 1. 

Belli Gowder, In w, 856. 

Benares Bank, Ltd. v. Official Liquidator. See Shrinath 
Shah. 

Bengal Electric Lamp Works, Ltd., In the matter of, 267 b 
Bengal Flour Mills Co., Ltd., In re, 669. 

Benpl Silk Mills Co., Ltd., In the matter of, 367. 

Beni Madho v. Emperor, 497, 505. . 

Beni Madho v. Ram Nath, 1084. 

Beni Madho Prasad v. Dukhi, 1202. 

Benisao v. Fajitya, 61 1. 

Benoy Krishna Choudhury v. Bholanath, 194, 1066. 
Benoy Krishna Roy v. Emperor, 88. 

Bepin Chandra Chatterjee v. Jagmohan Tewari, 1206. 
Besar Kuar v. Ramhit Singh, 410, 1071. 

Bhaba Sundari Dassi v. Gopeswar Auddy, 314. 
Bhabooti Singh v. Chandrapal Singh, 421. 
Bhadrabati Devi v. Jibanmal Babu, 345, 346. 

Bhagabat Chandra Jana v. Nagendra Nath, 81. 
Bhagat Radha Kishan v. Lloyds Bank, Ltd., 704, 709, 
710. ^ 

Bhagot Singh v. Jasod Singh, 715. 

Bhagat Singh Bugga v. Dewan Jagbir Sawhney, 196. 
Bhagavantulayya Dhora v. Venkandhora, 1135. 
Bhagavat Sastrulu v. Lakshmikantam, 630, 986. 

Bhag Chand v. Bisheshar Lai, 609. 

Bhagirathibai v. Seth Rambaran, 775. 

Bhagwandas v. Hiralal, 933. 

Bhagwan Dass v. State, 1061. 

Bhagwan Dass v. State, 710. 

Bhagwan Das v. Tajunnissa Bibi, 282. 

Bhagwan Dass Ramprasad v. Secretary of State 222 
306. * * 

Bhagwan Din v. Bhola Bux Singh, 1207. 

Bhagwan Din v. Rabi Karan, 1179. 

Bhagwania v. Peman, 1220. 

Bhagwan Singh v. Antar Singh, 179. 
piiagwan Singh v. Bajrang Bali, 41. 

Bhagwan Singh v, BishambharNath, 879. 

Bhagwan Singh v. Parbati, 731, 

Bhagwant Genuji v. Gangabisan Ramgopal, 214, 282 
388, 1068. * 


Bhagwati v. Commissioner of Income-tax, U. P. & C*. 
P., 674. 

Bhagwati Prasad v. Chandrika Prasad, 723, 1184,. 
1186. 

Bhagwati Prasad v. Emperor, 431, 432. 

[•Bhagwati Prasad v. Ram Lautan, 1226. 

Bhagwati Prasad v. Sahadeo Upadhya, 124. 

Bhagwati Prasad Singh v. Sheo Shankar, 20. 

Bhagwat Prasad v. Fanishdeo Tewari, 287. 

Bhagwat Prasad Bahidar v. Debichand Bogra, 607. 
Bhairo Kumar Prasad v. Markande Gir, 21. 

Bhairo Murid v. Emperor, 476, 942. 

Bhairondin Singh v. Mahomed Mehdi, 1220, 

Bhajoo Gope v. Gholam Haider, 431. 

Bhan Kumar Chand v. Lachmi Kanta Rai, 225,, 

3*5. 734. 784. 995* 

Bhanwar Lai v. Balu Ram, 570, 603. 

Bharat Basi Naik v. Gopi Nath Naik, 604. 

Bharat Chandra Das v. Md. Ramjan, 863, 1122, 1123. 
Bharat Dube v. Emperor, 960. 

Bharath Das v. Indra San, 321. 

Bharat Singh v. Chhotey Singh, 1 150. 

Bharat Singh v. Dharam Pal, 16. 

Bharosa Ramdayal v. Emperor, 512, 551, 553, 956. 
Bharosa Singh v. Kamla Pali, 137. 

Bhawani Sankar Jaisi v. Ganga Prasad, 162, 265, 531, 
754-. 

R. C. Bhide v. Travancore National & Quilon Bank, 
Ltd., 377. 

Bhikhi Ram Ramdeo v. Commissioner of Income-tax.. 

C, P. & U. P., 685. 

Bhikulal v. Ganpati, 1008. 

Bhimraj Debi Baksh v. Gaya Prasad Sahu, H02. 

Bhim Sen v. Madho Singh, 420. 

Bhirgu Nath Pande v. Kawal Patti Kuar, 24. 

Bhiron Nath Pande v. Kawal Patti Kuar, 72'i, 

Bhola Nath v. Ghurhu Pasi, 733. 

Bhola Nath v. Pahalwan Singh, 540. 

Bholanath Chatterji v. Monmotha Nath, 207, t;^Q. 
Bhola Nath Dutta v. Narayan Kumari Dassi, 1065 
Bhola Nath Mitra v. Jitendra Nath Mukherji, 469, 470. 
Bholaprasad v. Laldhari Kandu, 109, 546. 

Bhola Singh v. Jagdish Narain Singh, 22, 1225. 

Bhola Singh v. Raman Mai, 700, 1055. 

S. M. Bholat v. Yokohama Specie Bank, Ltd., 386, 017.. 
Bhondu Singh v. Mahadeo Singh, 528. 

BIioop Ram v. Emperor, 442. 

Bhowanipur Banking Corporation, Ltd. v. Durgesli 
Nandini Dasi, 389. 

Bhuban Mohan Guha v. Brojendra Chandra Ghose. 

932* 

Bhudeb Chandra Roy v. Bhik Shankar Pattanik. 
nu It 14 . **42. 

Bhukhel Chaudhary v. Bhagirathi, 1188. 

Bhulan Pr^ad Singh v, Rup Narain Singh, u,. ,81 
8*3. 836, 1227. » 

Bhuloganathana Pillai v. Rajagopala Pillai, 601. 

BhuinWio^Metharam v. Dt. Local Board, Hyderabad, 

Bhun^hwari Kjm v. Commissioner of Income-ta.’c, 

Bhuneshwari Kuer v. Sama Kuer, aqo. 

Bhupa v. Man Singh, 710. 

Bhupati Bancrjee V. Bon Behary Roy, ui8, n-7 
Bhu Prakash v. Emperor, 448, 

Bhura V. Saddulal, 234, 303. 

Bhusai v. Dirgaj, 254. 

Bhuln^^fh V. Khagendra Nath Banerjee, 76 

Rhn K Sahu, 95. ^ ■ 

Bhutnath Khawas v. Dasrathi Das, 588. 

Bhmaraha Aiyangar, In re, 535. 

Si^:ro^r •'“Shuba.t.nani Prasad Naraia 


TABLE OF CASES DIGESTED 


IX 


JBibhuti Narayan Singh v. Guru Mahadev Asram 
, Prasad Sahi, 242, 602, 762. 

Pibi Janbi v. Abbas Ali, 1022. 

Bidhuranjan Sarkar v, Soleman Pramanik, loi, 884. 
Bidyadhar Misra v. Rodhashyam Panda, 922, 

Bidyut Lata Dasi v. Ahadali Sheik, loi, 

Bigan Singh v. Sycd Shah Zaffer Hussain, 131, 701. 
Bi^a Kuer v. Radha Prasad Rai, 644. 

Bijai Bahadur Singh v. Islam Ahmad, 23. 

Bijayanagar Tea Co., Ltd. v. Indian Tea Licensing 
Committee, 693, 700, 1104, 1105. 

Bijleshari Bakhsh Singh v. Gajadhar, 608, 1 1 18. 

Bijoy Chand Mahatab v. Official Trustee of Bengal, 84. 
Bikrama Lai v. Ram Ran Bijaya Prasad Singh, 13 1. 
Bilas Kuar v. Balister, 354. 

Bilasroy v. Scindia Steam Navigation Co., Ltd., 162, 
935- 

Bind Basni Prasad v. Rampati Dei, 199, 1182. 
Bindeshri Tewari v. Ram Lakhan Tewari, 622, 
Bindru v. State, 707. 

Binode Bihari Mukherjee v. K. C. Biswas & Co., 410. 
Binraj Marwari v. Mathura Rai, 1 14. 

Binraj Marwari v. Ramsahai Mahto, 264. 

Biraja Mohan v. Abapinath, 54. 

Biraja Sundari v. Mahamaya Sen, 729. 

Biranj Kuer v. Dwarika Singh, 63. 

Bir Bhan v. Jagan Nath, 523. 

Birdhi Chand Makhan Lai v. Dhanna Lai, 1025. 
Birdichand v. Harakchand, 933, 934. 

Birendra Kumar v. Bansa Devi, 418. 

Birja v. Emperor, 509, 552. 

Birj Mohan Lai v. Shib Na-ain, 1203, 12 ii. 

Bisal Singh v. Baj Mai, 291. 

Bishambardas & Co. \. Sachoomal Kotoomal, 343, 
357- 

Bishambhar Nath v. Dharam Pal Singh, 1171. 
Bishambar Nath v. Emperor, 966. 

Bishambharnath v. Sri Prakash Singh, iioo. 

Bishen Das Gobind Ram v. Sahukara Bank Ltd., 
Ludhiana, 1068. 

Bishen Devi v. Ganga Dutt, 880. 

Bisheshwar Singh v. Achhaibar Din, 566, 1116, 1194. 
Bishnath Singh v. Raghunath Singh, 28, 549. 
Bishunath Prasad v. Sarju Saran Tewari, 1176. 
Bishundhari Gope v. Emperor, 563. 

Bishun Dayal v. Kesho Prasad, 235. 

Bishundeo Narain Missir v. Raghunath Prasad, 753, 

789- 

Bishun Narain v. Emperor, 887. 

Bishwanath Saran Singh v. Mujtaba Husain, 1009^ 
1085. 

Bishwanath Singh v. Commissioner of Income-tax, 

B. & O. 668. 

Bisra Stone Lime Co., Ltd. v. Raja Mahomed Afzal 
Khan, 894. 

Bittan Kuar v. Satrohan Singh, 1 166. 

Bombay Baroda & Central India Railway v. Nihai 
Chand Jagannath, 1078. 

Bombay Co., Ltd. v. Radha Kishan, 44. 

Bommiah v. Sagarmull, 910, 912. 

N. N. Bose V. Manager, Kedar Nath Jute Manufac- 
turing Co., Ltd., 170, 172. 

T. N. Bose V. Yogeshwar, 372. 

Boya Chinna Papanna, In re, 550. 

Boya Polamma, In re^ 460. 

J. D. Boywalla v, Sorab Rustomji, 443. 

Brahamdco Narain Rai v. Jai Kishun Chaudhury, 
774, 884. 

Brahmanandam v. Sarveswara Rao, 827. 

Brahmdeo Prasad Tewari v. Makhan Tewari, 1155. 
Brijbehari v. Emperor, 115, 947. 

Brij Lai v. Surajman, 266, 1151. 

Brij Mohan Lai v. Ram Swamp, 37. 

Y. D. 1941— B 


, 260. 


Brijmohan Singh v. Bhuneshwar Prasad Singh 
Brijmohan Singh v. Tulsiram, 179, 698. 

Brijraj Singh v. Ganga Charan, 1167. 

Brocklebank, Ltd. v. Noor Ahmode, 1 1 10. 

Brownlee v. Vivian Macmillan, 173, 1006. 
Bmusgaard Kiosteruds Dampskibs Aktieselskab v. 

Secretary of State, 589, 765, 1080. 

Budha V. Jwala Devi, 36. 

Budhan Mia v. Jotindra Mohan Dutt, 69, 75, 76. 
Budh Ram v. Kunj Behari Prasad, 927. 

Budhu Ram v. Pandhi, 235, 

Budhu Singh V. Rambilash Singh, 127, 128. 

Bulaki Mahton v. Dubia, 1093. 

Bure Khan v. Khadim Bibi, 773 
Byankat Paikaji v. Ram Chandra, 187. 

0 

Calicut Bank, Ltd. v. Dewani ammal, 372. 

Canada Rice Mills, Ltd. v. Union Marine and Genera! 
Insurance Go., Ltd., 691. 

Canara Industrial and Banking Syndicate Co. Ltd. v. 

Narayan Venkatesh, 739. 

Cannanore Bank, Ltd. v. Madhavi, 310. 

Cantonment Board of Dinapore v. Dwarka Prasad, 474 
N. L. Garrick v. Emperor, 474, 512. 

Caritt Moran & Co. v. Manmatha Nath Mukherjee 
1106, * 

P. C. Carroll v. G. J. Carroll, 688. 

Cawashah Bomanji v. Prafulla Nath, 182, 183, 698 
713, to88, nil. 

Central Bank of India, Ltd. v. Prabhakar Anandrao, 
308- 

Ccntral Co-operative Bank v. Kashi Sahu, 125, 880. 
Central Co-operative Bank, Ltd. Barh v. Dasarath 
Pandey, 713, 714, 989. 

Central Talkies Circuit, Matunga, In re^ 676, 680. 
Cdagganlal Marwari v. Indra Keot, 13, 727. 

Chahabiraj Kunwari v. Sumera, 1214. 

Chairman, Bihar Municipality v. Ramnandi Kuer, 
136, 470. 

Chairman of Dhubri Municipality v. Kumudini, 49. 
Chairman, Dt. Board v. Sreenibash, 61. 

Chairman, Dt. Board, Rangpur v. Jagatpat Singh 
Dugar, 98. 

Chaitan Ray v. Padma Charan Roy, 335. 

Chait Ram v. Jaswant Singh, 22. 

Chajju V. Emperor. See Emperor v. Chajju. 

Chameli v. State Kishan Garh, 1188. 

Chamm Lai v. Shyam Sundar Lai, loii. 

Chanan Mai v. Gobind Sarup, 1022, 

Chanan Singh v. Committee of Management for 
Gurdwara Mai Malan, 326, 327. 

Chanan Singh v. Emperor, 433. 

Chanchal Bai v. Gorja, 603. 

Ghandanmal v. Ramakrishnayya, 389. 

Chandar Bali Singh v. Patiraj Kunwar, 65 1 . 

Chander Kuer v. Emperor, 427, 494. 

Chandiprasad v. Radheshyam, 1 79. 

Chandra Bhan v. Mam Raj, 1222. 

Chandra Kali v. Bhairon Singh, 36. 

Chandra Kali v. Gauri Shanker, 1174. 

Chandra Kant Dcvji v. Narottamdas, 323, 1018. 
Chandra Kant Lai v. Basmatia, 248. 

Chandra Kumar v. Bansidhar, 1171. 

Chandra Kumar Dikshit v. Ramesh Chandra, 424, 
483. 

Chandra Mahton v. Emperor, 130, 51 1. 

Chandrasekara Iyer v. Official Receisrer, West Tanjore 
797- 

Chandra Sekhar Dhar v. Bhagwan Das, 316, 317. 
Chandrayya v. Chinnappa Reddi, 199, 1027. 
Chandrayya v. Seethanna, 713, 742. 

Chandriah, In re, 963. 


X 


THE YEARLY 

Ghandrika Prasad v. Mahomed Jafar, 474. 

Ghandu v. Sankaran, 697, 854. 

Ghandulal v. Emperor, 971. 

Ghandu Lai Parma Nand v« Grahams Trading Go. 

(India), Ltd. 1079. 

Changa Singh v. Dalmir Singh, 1200. 

Ghan Wan Hong Tong v. A. K. A. G. T. V. Ghettyar 

988. 

Ghapalabala Dasi v. Sarat Kumari Dasi, 1118. 

B. Gharan Das v. Sarat Ghandra Ghosh, 915. 

Gharan Das v. Surasti Bai, 488. 

Chatter Singh V. Shugni, 1058. 

Chaturbhuj v. Commissioner of Income-tax, U. P. & 
G. P., 678, 687. 

Gheeni v. Chathu Nambiar, 814. 

Ghellia Pillai v. Ramiah Thevar, 436. 

Chenna Rcddi, hi re, 516, 553. 

Gherappan v. Sankara Aiyar, 315. 

Gherutty v. Nagamparambil Ravu, 629. 

M. M. R. M. Chettiar Firm v. S. R. M. S. L. Chcttiar 
Firm, 1126. 

V. M. R. P. Ghettyar Firm v. Hajee Mahomed Sultan, 
329, 357, 994- 

R. M. P. L. S. Ghettyar Firm v. Koormiah, 417. 

S. R.M.C.T.S.S.P.A. Ghettyar Firm v. U On Maung, 

1031. 

Chhabba Ram v. Nathu Ram, 415, 

Ghhakauri Singh v. Sri Krishna Pande, 407. 

Chhallu V. Emperor, 962. 

Chhannoo Prasad Singh v. Sakhichand Sahu, 517. 
Ghhatar Singh v. Syed Shah Qasim Ghani, 125, 131, 
234. 

Ghhati Lai v. Ram Chanter Sahu, 43, 1070. 
Ghhatrapal Singh v. Ram Adhin, 926, 1214. 
Ghhatrapati Pratap Bahadur v. Hari Ram, 227. 
Chheda Lai v. Officer Commanding the Station, 
Meerut Gantt., 173, 764. 

Chhedi Lai Nand Kishore v. Commissioner of Income- 
tax, U. P. & C. P., 678. 

Ghhedi Singh v. Ram Singh, 527, 529. 

Ghhotey Lai v. Paras Ram, 1204. 

Chhotey Lai v. Sundar Lai 1199. 

Chhotibai Daulatram v. Mansukhlal Jasraj, 990, 
1003, 1070. 

Ghhotubhai Bhimbhai v. Bai Kashi, 360. 

Chhutai v. Emperor, 428. 

Chidambaram Chcttiar, In re, 416, 423. 
Chidambaram Chettiar v. Muthu Kumaraswami 
Chettiar, 821. 

Chidambaram Chcttiar v. Sella Kumara Goundan, 
1025. 

Chidambaram Ghettyar v. U Maung Maung, 1024. 
Chidambaram Iyer v. Manekavasagam Pillai, 81 1. 
Chidambaram Pandaram v. Lakshminarayana Chet- 
tiar, 316. 

Ghikhuri Singh v. Sundar Upadhya, 1190. 

Chimanlal Rameswar Lai v. Commissioner of Income- 
tax, Bengal, 668. 

Chindhoo v. Haidar Khan, 868. 

Chinnabbi v. Venkatasubbamma, 799. 

Chinna Goundan v. Kalyanasundaram Aiyar, 835. 
Chinna Kondayya v. Ramalinga Reddi, 824. 
Chinnapareddi v. Venkata Ramanappa, 1115, 
Chinnasami Pillai v. Annamalai Chetty, 791. 

Chinniya Pillai v. Subbaratnamj Pillai, 849. 

K. Chinoy v. N. Chinoy, 931. 

Chinti Kaharin v. Kripashankar Warrah, 1 1, 249, 730, 
1065, 1140. 

Chiranji Lai v. Ram Prasad, 571. 

Chiranjin v. Chandra Dhar, 722. 

Chitnavis v. Chitnavis, 537 ‘ 

Chitnis & Kanga v. Wamanrao S. Mantri, 148, 149. 
Chitravelu Thevar, In re, 456. 


DIGEST, 1941 

Chockalingam Ghettyar v. Karuppan Ghettyar, 621, 

Chokkalingam Chetti v. Official Assignee, Madras^ 

258. 

Chokkalingam Chettiar v. Commissioner of Income- 
tax, Madras, 672. 

Chota Nagpur Banking Association, Ltd. v. Radha 
Gobinda Singh, no, 114. 

Chowdappa Chetti v. Panchayat Board, Kariman- 
galam 850. 

Chuni Lai v. Emperor, 493. 

Ghunni v. Jamna, 20, 40. 

Collector of Broach and Panch Mahals v. Ochhavlal 
Bhikalal, 939. 

Collector, Ghazipur v. Ram Deo Koeri, 249. 

Collector, Hanthawaddy v. Sulaiman Adamjee, 718. 

Collector Khan v. Majeed Khan, 1211. 

Commissioner of Income-tax v. Chhotalal Mohanlal, 
658 

Commissioner of Income-tax v. S.P.K.A.R.M. Family, 

662, 668. 

Commissioner of Income-tax, Bengal v. Mahaliram 
Ramjidas, 655, 681, 698. 

Commissioner of Income-tax, B, & O. v. Dhaneshwar- 
dhar Misra, 656. 

Commissioner of Income-tax, B. &. O. v. Kameshwar 
Singh, 671. 

Commissioner of Income-tax, B. & O. v. Kumar 
Kamaksha Narayan Singh, 527, 528, 664, 697, 
1003, 1139. 

Commissioner of Income-tax, Bombay v. Bassantram 
681. 

Commissioner of Income-tax, Bombay v. Gangaram 
Kanayalal & Co., 680, 681. 

Commissioner of Income-tax, Bombay v. Ibrahimji 
Hakimji, 659. 

Commissioner of Income-tax, Bombay v. Indian Life 
Assurance, Co., Ltd., 666, 667. 

Commissioner of Income-tax, Bombay v. Mills Store 
Co., Karachi, 664. 

Commissioner of Income-tax, Bombay v. Sind Hindu 
Provident Funds Society, 683. 

Commissioner of Income-tax, Burma v. A.K.A.R. 
Family, 164, 165. 

Commissioner of Income-tax, Burma v. Bombay 
Burma Trading Corporation, Ltd., 671. 

Commissioner of Income-tax, Burma v. Bhagwandas 
Bagla, 661. 

Commissioner of Income-tax, Burma v. A.L.V.R.P, 
Firm, 679. 

Commissioner of Income-tax, Burma v. Hajee Abdul 
Ganny, 663, 684. 

Commissioner of Income-tax, Burma v. Lakshmi 
Insurance Co., Ltd., Rangoon, 165. 

Commissioner of Income-tax, C. &. U. P. v. Badridas, 
674. 

Commissioner of Income-tax, C. &. U. P. v. Central 
India Spinning, Weaving and Manufacturing 
Co., Ltd., 683. 

Commissioner of Income-tax, C» & U. P. v. Kanhaiya 
Lai, 685. 

Commissioner of Income-tax, C. P. & U. P. v. Rudh 
Kumari, 674. 

Commissioner of Income-tax, Madras v, Annamalai 
Chcttiar, 666. 

Commissioner of Income-tax, Madras v. Harv’c^-s, 
Ltd., 669, 

Commissioner of Income-tax, Madras v. Jamal 
Mahomed Sahib, 661, 699. 

Commissioner of Income-tax, Madras v. Karuppiah 
Pillai, 679. 

Commissioner of Income-tax, Madras v. Lakshmanan 
Chcttiar, 659. 


TABLE OF CASES DIGESTED 


xi 


Commissioner of Income-tax, Madras v. Lakshmanier, 

675. 

Commissioner of Income-tax, Madras v. M. &. S. M. 
Ry. Co., Ltd., 660. 

Commissioner of Income-tax, Madras v. Murugappa 
Chettiar, 660. 

Commissioner of Income-tax, Madras v. Nadimuthu 
Pillai, 660. 

Commissioner of Income-tax, Madras v. National 
Cycle Importing Co., 679. 

Commissioner of Income-tax, Madras v. Ramaswami 
Chettiar, 658. 

Commissioner of Income-tax, Punjab v. Dewan 
Krishna Kishore, 666, 667, 1005. 

Committee of Management of Gurdwara Penja Sahib 
V. Mahomed Nawaz Khan, 1074. 

Companies Act (VII of 1913), In the matter of, 377. 
Connors Bros., Ltd. v. Connors, 385. 

Co-operative Credit Society, Kaikaran v. Narasimha 
Rao, 764. 

Co*operative Land Mortgage Bank, Sonepet v* 
Thanbu, 1042. 

Co-operative Society Thathi Musalian v. Aqil Hussain 
Shah, 401. 

Co-operative Town Bank of Henzada v. U Kyaw Tha, 
43. 

Cooverji Manickji v. Sukumari Dasi, lyt* 

Cooverji Varjang v. Cooverbai Nagsey, 308. 
Corporation of Calcutta v. Bengal Doors Ry. Go., 
Ltd., 1060. 

Corporation of Calcutta v. Nanda Lai, 170^ 
Corporation of Calcutta v. Province of Bengal, 874. 
Corporation of Calcutta v. Samarendra Jit Shaw,i69 
Corporation of Madras v. Secretary of State, 856. 
Court of Wards v. Tehla Ram, 1047- 
Crown Prosecutor, Madras v. Abdul Wahab, 826. 
Crown Prosecutor v. Gopal, 560. 

P. D. Curits, In re, 1018. 

Cuttack Municipality v. Surendra Nath Sahu, 137* 
Cyril V. D’Attaides, i66, 1230. 

D 

Dairen Kisen Kabushiki Kaisha v. Shiang Kee, 366. 
Dalip Singh v. State, 708. 

Daljit Singh v. Paras Nath Shah, 1173. 

Dambar v. Nathi Lai, 1184. 

Damodar v. Narayan 104. 

Damodar Thakur v. Raktoo Mahton, 133* 

Damodar Vishnu v. Shriram Lakshman, 604. 

Dana Mia v. Mamtazal Karim, 447* 

Dargah of Saint Miskeenshah Barena Pir v. Hardayal 

Prasad, 335. 

Daropati Devi v. Sahnji Mai, 895* 

Daropti v. Paras Ram, 452. 

Darson Mahto v. Sheo Kumar Prasad Singh, 224. 

K. K. Das V. Amina Khatun. 653. 

Dasaradharama Reddy v. Syed Rahimtulla Hussani, 

829. 

Dasarath Ganpati v. Assaram Baxi, 1 7°- 
Dashrathlal Ghhaganlal v. Bai Dhondubai, 520, 1010, 

lOII. 

Daso Koeri v. Rupa Mahto, 1 16. 

Das Ram v. Emperor, 569. 

Dasrath Mahto v. Narain Mahto, 6oi. 

S. B. Dass v. Ghanshamdas, 236. 

R. C. Dass v. Secretary, Burma Oil Subsidiary Pro- 
vident Fund Trust, 233, 1116. 

Data Ram v. Jag Ram, 1044. 

Dattatraya Vishnu Bapat v. Registrar, Co-operative 
Societies, C. P. & Berar, 589. 

Dau Bhairoprasad v. Jugal Prasad, 1138. 

Daulat Deoman v. Rameshwar Dilsukh, 177> *7®* 
Daulat Ram v. Meero 320, 323. 


Daulat Ram v. Municipal Committee, Lahore, 585, 
1051. 

Daulat Ram v. Pooran Mai, 362. 

Daulat Ram v. Raghubir Sahai, 774. 

Dauli V, Bhola Datt, 61 1. 

Dawarali Jafarali v. Baijadi, 321. 

Daw E V. Maung Aung Thein, 161. 

Daw Pone v. Ma Hnin May, 1084. 

Daw Saw Khin v. Ko Shwe Hpar, 482. 

Daw Saw Nyun v. Daw Pwa, 1063. 

Daw Shin v. Arjandas, 878. 

Dawsons Bank, Ltd. v. Municipal Committee, 
Kyaiklat, 166, 370. 

Daya Chand v. Jindail Singh, 1211. 

Daya Ram Singh v. Surendra Singh, 1178. 

Daya Shankar v. Badri Prasad, 925, 1182, 1201. 
D’Cruz V. Viswanathan, 369. 

Dcbabrata Banerjee v. Bank of Behar, Ltd., 584. 
Debendra Nath Haider v. G. A. Aratoon, 227. 

Debi Charan v. Sheo Shankar, 545. 

Debi Prasad Singh v. Surjan Singh, 404. 

Debi Prasanna Ghose v. Indra Narain Pal, 1234. 

Debi Singh v. Emperor, 478. 

Debjani Biswas v. Rasik Lai, 484, 486. 

Deb Prasanna Mukherjee v. Lakhi Narain Mandal, 
297, 400, 1020. 

Deepa v. Jugul Kishore, 1 181. 

Deep Chand v. Ram Narain, 40, 1223. 
Deivasikamani Ponnambala Desikar v. Board of 
Commissioners for H. R. E., Madras, 592, 848. 
Deivasigamani Ponnambala Desikar v. Corporation 
of Madras, 826* 

Deokali Pattak v. Ramdevi, 251, 1121. 

Deokinandan v. Basantlal, 46. 

Deokinandan Prasad v. Parmeshwari Prasad, 084, 
” 33 , 1135 - 

Deoki Nandan & Sons v. Commissioner of Income- 
tax, Punjab, 673. 

Deo Narain Singh v. Gaya Prasad Singh, 27. 

Deo Saran Mahton v. Ishwardhari Singh, 126. 
Dependents of Rahim Bux v. James Finlay & Co,, Ltd., 

1237, 1239. 

Deputy Commissioner, Amritsar v. Ralla Ram, 1042. 
Deputy Commissioner, Gujrat v. Gian Singh, 1044. 
Deputy Commissioner, Kheri v. Ram Kumar Saxena, 
693, 755- 

Deputy Commissioner, Kheri v. Shatranjai Ji, 1 1 77. 
Deputy Commissioner, Partabgarh v. Shahzad Koer, 
929- 

Deputy Lai V. Reoti Prasad Gupta, 1141. 

V. G. Deshpande v. Emperor, 499, 1019. 

Deva Dutta Sarowjee v. P. C. Mitter & Sons, 344, 996. 
Devaki v. Kannan, 747. 

Devarajulu Naidu v. Jayalakshmi Ammal, 768. 
Devarayan Chettiar v. Subramania Ayyar, 807. 
Deveerammanni v. Nanaswami Rao, 902, 

Devidoss & Co. v. Abboyee Chetty & Co., 1113. 
Devi Prasad Sri Krishna Prasad, Ltd. v. Secretary of 
State, 380, 383, 581. 

Deva Prasanna Mukherji v. Lakhi Narayan Mandal. 

See Deb Prasanna Mukherji. 

Devki Nandan v. Emperor, 886, 888. 

Devsey Khetsey v. Hirji Khairaj, 281. 

Dewan Singh Maftoon v. Emperor, 465, 493, 

Dhai Maji Kamal Kaur v. Girdhar Kaur, 713. 
Dhajadhari Ghosh v. Union Board of Kendragoria, 
763, 782. 

Dhanalakshmi Weaving Works v. Mahomed Abdul 
Azeez Sahib, 1114. 

Dhandei Bibi v. Zalim Singh, 1222. 

Dhani Ram v. Hamira, 1235. 

Dhanna Munda v.. Kosila Banian, 1 90, 394. 



THE YEARLY DIGEST, 1941 


Dhanpat Rai v. Secretary of State, i i8o, 

Dhanraj v. Balkisan, 236. 

Dhanraj v. Vithoba, 104. 

Dhanukdhari Singh v. Ramratan Singh, 1 10. 
Dhanwant Singh v, Sant Lai, 595, 975. 

Dharam Narain v. Suraj Narain, 643, 750, 778. 
Dharmapuram Mutt v. Mahomed Usman Sahib, 1 1 03. 
Dharmarao v. Bapanayya, 608. 

Dhirendra Kumar v. A. Latiff, 168, 714. 

Dhircndra Nath Chandra v. Bimalananda Tarka 
Tirtha, 238, 313. 

Dhirendra Nath Roy v. Ijjetali Miah, 61, 95, 700. 
Dhirendra Nath Roy v. Sailaj Kumar Bose, 348. 
Dholandas v. Tahilram, 1090. 

Dhondba v. Bayabai, 538. 

Dhundiraj Madho v. Ganpat Vithal, 404, 405. 
Dibyaswari Debi v. Narayan Lin Kumari, 740. 
Didar Singh v. Balwant Singh, 1240. 

Digambar Singh v. Pershadi, 1215. 

Digbijai Singh v. Budh Sen, 1150. 

Diluon Mali v. Emperor, 439, 440, 505, 551. 

Dilasa v. Sujan Kuer 928. 

Dildar Hasain v. Baboo Lai, 1159. 

Dina v. Girwar Singh, 294. 

Dina v. Kalika Prsaad, 364. 

Dinbai Behramji v. Motibai Burjorji, 1096. 

Dinshaw & Co. v. Income-tax Officer, Lucknow, 377. 
Dinshaw & Co. v. Krishna Piary, 365, 377, 922, 1146. 
Dipa Singh v. Banwari Singh, 12 1. 

Dirji V. Goaiin 1239. 

District Board, Dehra Dun v. Babu Ram, 777. 

District Board Gonda v. Kaneea AH Baqar, 1180. 
District Board of Tipperah v. Sarafat AH, 542, 574, 
726. 

District Board of West Tanjore v. Secretary of State, 
733 - 


District Council, Amraoti v. Vithal Vinayak, 874. 
District Council, Wardha v. Anna Daulatrao, 180, 181, 
214, 286, 394, 1036. 

District Judge v. Seth Shri Kisandas, 195, 260. 

Diwan v. Raja Ram, 454. 

Diwan Chand v. Beli Ram, 524. 

Diwan Chand v. Dhani Ram, 422. 

P. V. Dixit V. Municipal Committee, Nagpur, 181. 
Dodda Basappa v. Mallamma, 631. 

Doraikannu Odayar v. Veerasami Padayachi, 799, 
806. 


Doraisami Naicken v. Peria Karuppan Chettiar, 760. 
Doris Royston v. Frederick Royston, 536. 
Dossabhoy Jamshetji v. Edulji Sorabji, 148. 

Dost Mahomed v. Habib Sultan, 1050. 

Dost Mahomed v. Haripur Hazara Municipality, 451, 
1052, 

Dudhai v. Bindeshari, 19, 21, 35. 

Dukhi Singh v. AchraJ Bachchan, 1187. 

Dular V. Ram Charan, 355. 

Dulhin Janak Nandini Kunwari v. Kedar Narain 
Singh, 343. 

Dullu V. Misri Lai, 1021. 

Duraiswami Aiyangar v. Raghavachariar, 801. 
Durbijay Singh v. Ramzani, 250. 

Durga Charan Singh v. Jagai, 199. 

Durga Das v. Hon’ble Judicial Minister, 709, 710. 
Durgagati Banerjee v. Taharulla Mia, 991. 

Durga Prasad v. Chunni, 884, 920. 

Durga Singh v. Sugambar Singh, 303, 316. 

Dwarika Lohar v. Emperor, 969, 971. 

Dwarka v. Manohar, 23. 

Dwarka Baqqal v. Ashik AH Khan, 1168. 

Dwarkadas Dhanjce v. Chhotclal, 937. 

Dwarka Nath Singh v. Raj Rani, 338, 1162. 

Dwarka Singh v. Jamuna Singh, 431. 


Dwarka Singh v. Shib Charan Lai, 1209. 

Dwarka Singh v. Sumer Kurmi, 1221, 1222. 

£ 

East Bengal Bank, Ltd. v. Jogesh Chandra Banerjee, 
372 - 

East Bengal Sugar Mills, Ltd., In r^, 372. 

East Indian Railway v. Gopilal Sharma, 765- 

Ebrahim Bodi V. K. Bagyi, 1063, 1064. 

Ebrahim Mahomed v. Khurshedbai Ebrahim, 485. 
Ebrahim Sait v. Mettupalayam Narayani Bank, Ltd., 
978, 1015. 

Ekambareswara and Dhandayudapani Swami Temples 
V. Veerappa Gounder, 1144. 

Ekambaraswara and Dhandayudhapani Swami 
Temples v. Arunachala Goundan, 1 * 45 * 

Elsie Augusta Black, In the goods of, 1098. 

Elsie C. Griffin Edward v. W. A. C. Howard, 237, 306. 
Emperor v. Abdul Hakim, 425, 943. 

Emperor v. Abdul Qayyum, 960. 

Emperor v. Abdul Razzaq, 1197. 

Emperor v. Abubakar, 488, 489. 

Emperor v. Achar Hamzo, 516, 1230. 

Emperor v. Afaq Husain Jauhar, 432, 433, 948. 
Emperor v. Ahmed Haji Sidik, 500. 

Emperor v. Albert Barney, 454. 

Emperor v. AH Baksh, 966. 

Emperor v. Alladatta, 142. 

Emperor Anandya Sambhya, 488. 

Emperor v. Ashraf-ud-din, 943. 

Emperor v. Aziz, 473. 

Emperor v. Basangouda Yamunappa, 508. 

Emperor v. Basant Lai, 1040. 

Emperor v. H. L. Batliwalla Sons & Co., Ltd., 370* 
Emperor v. Bhagi, 438, 551. 

Emperor v. Bhagwandas Bisesar, 502, 550, 554. 
Emperor v. Bhagwat Singh, 977, 978. 

Emperor v. Bhikhabhai Motiram, 153. 

Emperor v. Bilal Mahomed, 427. 

Emperor v. Biram Sardar, 423. 

Emperor v. Champaklal Chunilal, 154, 502. 

Emperor v. Chanan Singh, 466. 

Emperor v. Chhajju, 43. 

Emperor v. Chhotalal, 143. 

Emperor v. Chitravelu Thevar. See Chitravelu Thcvar» 
Emperor v. Chuttal Imambaksh, 941. 

Emperor v. Dahyabhai Savchand, 153, 567. 

Emperor v. Darshan Singh, 427, ^0. 

Emperor v. Dawood Hasham, 450. 

Emperor v. Dhirajia, 953. 

Emperor v. Dholaram Holaram, 141, 699, 703, 1003* 

Emperor v. Dhula Jelha, 142. 

Emperor v. Dubai, 437, 440. 

Emperor v. Ebrahim, 461, 514. 

Emperor v. Fazul Khush Mahomed, 150, 430. 

Emperor v. Fulabhai Bhulabhai, 188, 698. 

Emperor v. Gangoo Danba, 960. 

Emperor v. Gaya Din, 506. 

Emperor v. Gaya Prasad, 509, 515, 

Emperor v. Gobinda Chandra Das, 88. 

Emperor v. Gordhan Kalidas, 964. 

Emperor v. Gourishankar Bhoidar, 467, 468. 

Emperor v. Govindprasad, 1040. 

Emperor v. GulamalH Hussain, 534. 

Emperor v. Gulamhussain AHbhoy, 891, 802. 

Emperor v. Haji, 466. 

Emperor v. Haridas Ukil, 173. 

Emperor v. Hasam Mamad, 153, 154. 

Emperor v. Islwarlal Chhaganlal, 143, 144, 515. 

Emperor v. Jaggopal Prasad. See Rex v. Jaggopal 
Prasad. ** -oo r 

Emperor v. Joseph Abdullah, 532. 

Emperor v. Karimbaksh, 425, 426. 



TABLE OF CASES DIGESTED 


Xlll 


Imperor v. Karimbux, 425. 

Emperor v. Karsan Jesang, 951. 

Emperor v. Kolte, 378. 

Emperor v. Kondiba Balaji, 460, 461. 

Emperor v. Kumhra Munda, 473. 

Emperor v. Kunverji Kavasji, 1079, 

Emperor v. Kuppamraal, 454, 509. 

Emperor v. Lakshmudu, 551. 

Emperor v. Laxman Krishna, 155. 

Emperor v. Mahomed Hashim, 188. 

Emperor v. Mahomed Hassan, 466. 

Emperor v. Mahomed Hussain, 487, 1016. 

Emperor V. Mahomed Kassam Panwalla, 155, 156, 695 
Emperor v. Mahomed Yaqub Khan, 1046. 

Emperor v. Mangharam Ghumanmal, 590. 

Emperor v. Manik Gazi, 440. 

Emperor v. Maruthiah Thevar, 956. 

Emperor v. Mavji Nanji, 504, 570. 

Emperor v. Mehdi, 944. 

Emperor v. Mehdi Ali, 515, 959. 

Emperor v. P. 1^. Mehta, 102. 

Emperor v. Mchtar, 188. 

Emperor v. Mohanlal Bababhai, 509. 

Emperor v. Mottaiyan, 464. 

Emperor v. Nabibux Khair Mahomed, 443. 

Emperor v. Najmuddin Ibrahim Saheb, 152. 
Emperor v. Nanua, 439, 503, 547. 

Emperor v. Narayan Vasudev, 943. 

Emperor v. Ningappa Ramappa, 481, 1003. 

Emperor v. Noormahomed janmahomed, 142. 
Emperor v. Phul Singh, 947. 

Emperor v. Raghunath, 514, 971, 974. 

Emperor v. Raghunath Ramchandra, 543, 701, 
Emperor v. Rahamatali, 461. 

Emperor v. Ramagoundan, 958. 

Emperor v. Ram Baran Singh. See Ram Baran Singh. 
Emperor v. Ramji Lai, 956, 957. 

Emperor v. Ram Lai Anand, 479, 480. 

Emperor v. Ram Singh, 438. 

Emperor v. Sadeppa Gireppa, 510, 575, 

Emperor v. Saver Manual Dantes, 140, 583. 
Emperor v. Saver Manuel Dantes, 586, 587. 

Emperor v. Sekendcr Ali Shah, 440, 459. 

Emperor v. Shaik Silar, 424. 

Emperor v. Shambai, 485, 486. 

Emperor v. Shamlal Jamnadas, 154. 

Emperor v. Shankaraya Gurushiddayya, 943. 
Emperor v. Sheroo, 475, 477, 1082. 

Emperor v. Shrinbai Sorabji, 146. 

Emperor v. Shivbux Amro, 940. 

Emperor v. Sobha Singh, 47. 

Emperor v. Sorabji Rustomji, 495. 

Emperor v. Sultansha Sidisha, 449, 473. 

Emperor v. Swami Sarupanand, 428, 430. 

Emperor v. Takbirulla, 971. 

Emperor v. P. C. Taraporc, 378, 380, 588. 

Emperor v. Thakuri, 948. 

Emperor v. Thokarsi Narsi, 455. 

Emperor v. Turab Khan, 432. 

Emperor v. Vayaria Kunnu Vedan, 938, 954* 

Emperor v. Vishnu Tatyaba, 146, 701, 

Emperor v. Zahoor Ali, 453. 

Enayatullah Saheb v. Jeelani Saheb, 872. 

Eng Gim Moh v. Chinese Merited Banking Co. Ltd., 
742, 765. 

J. C. Enoi Ltd. v. Vishnu Chemical Co., 1 1 13.I 
Equitable Coal Co., Ltd. v. Amrita Nath.Mitter, 527. 
Ernest Hugh Canning v. Soobran Partap, 369, 1005. 
Ethiraja Mudaliar v. Murugesa Mudaliar, 835. 
Ethirajulu Naidu v. Ranganatham Chetty, 725. 
Eusoof Karwa v* Mrs. Niemcycr, 285, 286, 761, 988. 
Examiner of Local Fund Accounts v. Ramaswami 
Chettiar, 851. 

• • . . • i' • • 


I ; 

Faiyaz Ali Khan v. Saifullah, 244. 

Fakhruddin v. Mahabali Prasad, 716, 1193. 
Fakirchand v. Shamrao, 769. 

Fakirchand Ram Krishin v. Murad Umar, 477, 488. 
Fakir Mahomed v. Emperor, 61. 

Fakir Mahomed Khan v. Hasan Khan, 871. 
Fakisandhala Nkambule v. The King, 513, 1005. 
Fanindra Natb Dutta v. Satya Charan De, 567, 779, 
780. 

Faqir Baksh Singh v. Har Karan Singh, 1155, 1178. 
Faqir Bux v. Thakur Prasad, 285, 861, 1 1 19. 

Farzand Ali v. Jangi Singh, 39. 

Fasi Ulla v. Wasi Ullah, 24. 

Fateh Ali v. Emperor, 459. 

Fateh Bibi v. Nizam Din, 992. 

Fateh Nasib v. Swarup Chand, 10, 197, 198, 202, 205, 
782. 

Fatima v. Sain Bakhsh, 492. 

Fatima Bee Bee v. Official Trustee, *51, 7 *;q 082 

Fatima Bibi v. Shaik Peda Pentu Saffib, 598. 

Fatma Begum v. Nathuni Lai, 138. 

Fatmabi, In 1099. 

Fatta V. Bhikam Sain, 1041. 

Fazal V. Emperor, 463. 

Fazalar Rahim v. Khorsed Alam, 87, 764. 

Fazal Begum v. Hakim Ali, 545, 694, 889. 

Fazal Husain v. Ale Hasan, 1 189. 

Fazilat Khatun v. Rahimbux, 289, 41 1. 

Fazl Haq v. Dawar Shah, 920, 985. 

Fazlu V. State, 504. 

Fazl-ur-Rahman v. Emperor, 1187, 1194. 

Fazlur Rahman Sarkar v. Atal Behary Ghose, 54. 

Feroz Khan v. State, io6r. 

Fida Husain v. Bala Din, 1 165. 

Fidahussein Kadcrbhai v. Tyabally Mulla, 748. 

R. M. S. Firm V. Muthuswami Odayar, 1116. 

O. V. Forbes v. V. G. Peterson, 1096, 1097. 

Framroz Dadabhoy Madon, In re, 154. 

G 

Gadadhar Chowdhury v. Sarat Chandra, 556, 559, 780 
Gaffar Dar v. State, 708. 

GaHar Khan v. Syed Noor, 769. 

Gaibandha Bank, Ltd. v. Tazal Islam Mahomed, 878.. 
Gainda Kuer v. Sardu Ram, 610, 611. 

Gainda Lai v. Mavasi, 544, 732. 

Gajadhar v. Badri Prasad, 929. 

Gajadhar Bhagat v. Mod Chand, 193, 288. 7 a*; 
Gajadhar Prasad v. Udai Chand, 755, 

Gajadhar Singh v, Vidya Ram, 33. 

Gajendra.Shah v. Ramdei Kunwar, 1171. 

Gajendra Singh v. Mahant Ramdas, 177. 

Ganapathi Bhatta v. A, M, L. D’Souza, 820. 

Ganda Singh v. Narain Singh, 1056. 

Gandu Mai Charanji Lai v. Matu, 1053 
Ganesh Das Ram Singh, In re, 686, 688. 

Ganeshilal Chhappan Lai v. Commissioner of Income- 
tax, 674. 

Ganeshi L^ Ram Chand v. Commissioner of Income- 
tax, bo7* 

Ganesh Prasad v. Basdeo, 1087. 

Ganeswar Parida v. Harish Chandra Dutta, 341. 
Ganga Ahir v. Ram Harakh Ahir, 1205. 

tgubai Narayan, 1 1 1 8. 

Ganga Dharv. Municipal Committee, Ajmer, 320. 
Gangadhaf Damodar v. Purushottam, 185. 

Gangadhar Kashinath v. Dattatraya Vishvanath, ^q*;. 
Ganga Dm v. Chhadami, 331. 

Ganga Kuer v. Sukhjit Singh, 1 161. 

Ganga Nath Singh ,v. Shto Narain, 42. 


« 



xiv 


THE YEARLY DIGEST, 1941 


Ganga Prasad v. Commissioner of Income-tax, U. P., 
687. 

Ganga Prasad v. Nanhe, 16, 1198. 

Gangaprasad v. Ratan Chand, 1039, 1138. 

Ganga Prasad Naek v. Bhagwat Deo, 445, 446. 
Ganga Prasad Singh v. Emperor, 482. 

Ganga Sagar v. Reoti Prasad, 608, 694, 1 148. 

Ganga Sahai v. Muzaffar Ali Khan, 1173. 

Gangayya v. Lakshmi Devi, 426. 

Gangi Reddi v. Narasimha Reddi, 1021. 

Gangoo v. Saloo, 416. 

Ganpatdas v. Harivallabh, 529, 913. 

Ganpat Gangaji v. Namdeo, 1066, 1069, 1072. 
Ganpati v. Sakharam, i86. 

Ganpat Kinushet v. Vithal Bhikan, 328, 703. 
Ganpatrao v. Nagorao, 546, 562, 563, 1073. 
Ganpatrao v. Rama Ganpati, 419. 

Ganpatrao v. Shamrao, 338. 

Ganpatrao v. Sheikh Badar, 540, 984. 

Ganpat Singh v. Ramgopal, 227, 318. 

Gansu Ram v. Parvati Kuar, 270. 

Garamlal v. Tularam, 875. 

K. L. Gauba v. Punjab Cotton Press Co., Ltd. 713, 
1054. 

Gauri Parshad Sharma v. Raj Rani, 626, 1 230, 1 234. 
Gauri Shankar v. Bashir Ahmad, 923, 101 1. 

Gauri Shankar v. Mohan Lai, 639. 

Gauri Shanker Ram v. Grija Prasad Singh, 122. 
Gaya Bux Singh v. Lakshmi Narain, 1 165. 

Gayamani Bewa v. Dharani Dharjana, 94. 

Gaya Prasad v. Ahmad Husain, 771. 

Gaya Prasad v. Emperor, 962. 

Gaya Prasad v. Suraj Bux Singh, 1 165. 

Gaya Prasad v. Zalim Singh, 1207. 

Gendan Lai v. Kunwar Bahadur, 1193. 

General Accident Fire and Life Assurance Corporation, 
Ltd. v.Janmahomed Abdul Rahim, 698, 770. 
General Agencies and Trades, Ltd. v. Viswanadhan 
(O.L.) 374. 

Genuine Insurance Co. Ltd., In re, 692, 693. 

Geo Mitter & Co., Ltd. v. Pabna Motor Service, 56, 58. 
Geron Ali v. Emperor, 941. 

Ghaisso Sakharam v. Dayaram, 176, 186. 

Ghandhi v. The King, 472, 499, 548. 

Ghanshamdas v. Khudabadi, Amil Co-operative 
Credit Bank, Ltd. 219. 

Ghanshiam Das v. Emperor, 497. 

Ghasiram v. Kundanbai, 630, 1114, ui6, 1137, 1138. 
Ghasiram Meilap v. Girdhari, 724. 

Ghaus Mahomed v. Emperor, 461, 464. 

Ghazi v. Shamlat Committee, 279. 

Ghcllabhai & Co. v. Chunilal, & Harakchan Co. 936 
Ghison Ram Hira Lai v. Emperor, 888. 

Ghulam Abbas v. Safdar Jah Zahid Ali, 322. 

Ghulam Akbar Shah v. Ram Chand, 1054. 

Ghulam Ghauns v. Malang Khan, 523. 

Ghulam Husain v. Lachman Prasad, 1163, 1164. 
Ghulam Husain Khan v. Faiyaz Ali Khan, 398. 
Ghulam Jilani v. Emperor, 475. 

Ghulam Mahomed v. Khuda Baksh, 709. 

Ghulam Mahomed v. Rajeshwar, 339, 1132. 

Ghulam Mahomed v. Rajeshwar, 696, 1053, * 054 * 
Ghulam Mahomed v. State, 506. 

Ghulam Nabi v. Umar Baksh, 8, 413. 

Ghulam Qadir v. Emperor, 887. 

Ghulam Rashid v. Mahomed Abdul Rab, 319. 
Ghulam Rasul v. Emperor, 493. 

Ghulam Rasul v. Hafiz Mahomed, 919. 

Ghulam Rasul v. Kafail Ahmad Shah, 521, 

Ghulam Sadid-ud-din v. Emperor, 1080. 

Ghulam Sarwar v. Nabi Baksh, 284. 

Ghumanda Singh v. Emperor, 437. 

Ghura v. Emperor, 501, 503. 

Gian Chand v. Madan Lai, 694, 705. 


Gian Chand v. Mahomed Yaqub Khan, 919. 

Girdhar v. Motilal Champalal, 338, 880, 1105. 
Girdhari v. Ganga Prasad, 32. 

Giridharan Prasad v. Bholi Ram, 360. 

Girilal Mondal v. Emperor, 461. 

Girish Chandra Ghosh v. Sudhir Chandra Ray, 169, 
172. 

Girjawati v. Qudratullah Khan, 1151. 

Gnanaprakasam Pillai v. Paraskathi Ammal, 1234. 
Goal Das Daga v. Manick Lai Baity, 391. 

Gobardhan Bar v. Gunadhar Bar, 92. 

Gobardhan Singh v. Special Manager Court of Wards, 
Mahewa Estates, 288, 744, 753. 

Gobinda Das v. Shyama Charan, 642, 643. 

Gobind Lalji v. Milap Chand, 384, 775. 

Gobind Ram v. Chuni Ram Jamuna Das, 757. 

Gobind Singh v. Vishambar Parshad Singh, 1049. 
Gokak Municipality v. Rajaram Shridhar, 146, 874. 
Gokal Chand v. Said Ali, 452. 

Gokaran Ahir v. Sammath, 266. 

Gokaran Singh v. Brij Bhukan Singh, 1 1 78. 

Gokul Chandra Nandi v. Sribodh Chandra Banerji, 
939 - 

Gokul Dass v. Hurulnisa Bibi, 1154. 

Gokul Prasad v. Mahadci, 251, 294, 354I 998. 

Golab Rai Paliram v. Secretary of State, 740, 765, 1060 
Golaghat Municipal Board v.Sonaram Gohain, 48, 49. 
Golam Mortuza v. Maniruddin, 102. 

Goni Mahton v. Emperor, 139, 463, 471, 472. 

Gopal v. Madhao, 1 75. 

Gopal V. Shamrao, 179. 

Gopalachari v. Corporation of Madras, 826. 
Gopalachariar v. Deepchand Sowcar, 975. 
Gopalachettiar v. Arasappa Pillai, 1117. 

Gopala Mailer v. Krishnan, 807. 

Gopala Menon v. Meenakshi Amma, 824. 
Gopalaswami Goundcr v. Krishnaswami Gounder, 377 
Gopalaswami Mudaliarv. Vaithilinga Pandarasanna- 
dhi, 1145. 

Gopalasvvamy Rao v. Chinna Ponnuswami Chetty, 

850. 

Gopal Chandra v. Dwarika Nath, 95, 253, 351. 

Gopal Das Parshottam Dass v. Commissioner of 
Income-tax, 677. 

Gopal Krishna Naba Kishorc v. Chintaharan, 292. 
Gopal Madhorao v. Achyut Sadasheo, 916, 989, 1039. 
Gopal Mahton v. Emperor, 948. 

Gopal Naik v. Government of Mysore, 940. 

Gopal Narain v. Angad Pershad, 1212. 

Gopal Prasad v. Ramprasad Gupta, 1 14. 

Gopal Vakta v. Gopal Munshi, 97. 

Gopi Chamar v. Madhuban Chamar, 26. 

Gopi Lohar v. Maheshwar Prasad Narayan Singh^ 
350, 1001, 

Gorcylal v. Daya Shankar, 406. 

Gosho Kabushiki Kaisha, Ltd. v. Mulchand Hari- 
chand, 44. 

Gouri Sankar v. Jatindra Nath, 84. 

Gourochandra Dyano Sumanto v. Krishnacharana 
Padhi, 917. 

Govada Balabharathi Co-operative Credit Society 
v. Venkata Krishnayya, 1030. 

Government of Mysore v. Kari Gowda, 903. 
Government of Mysore v. Madura, 904. 

Government of Mysore v. Marilinga Gowda, 904. 

P. C. Govindacharyulu v. Seshagiri Rao, 1107. 
Govinda Chettiar v. Uttukotlai Co-operative Society. 
241, 827, 828. 

Govinda Nair v. Achuthan Nair, 389, 390. 
Govindarajulu Naidu, In re, 887. 

Govindarajulu Naidu v. Gopalaswami Chetty, H32, 
Govindayya v. Ramamurthi, 334. 

Govind Keshav v. Yeshwant Panoharinath, 156. 


TABLE OF CASES DIGESTED 


XV 


Ltd. 


Govindnaik Gurunathnaik v. Basawannewa Paru- 
tappa, 746, 754. 

Govindram v. Harasaya, 306. 

Govindram v. Manohar Lai, 1218. 

A. Govind Rao v. Almi Kurmi, 28. 

Govindrao v, Radhakisan, 1131. 

Guaranteed Security Insurance Co., Ltd. v. Superin- 
tendent of Insurance, New Delhi, 693. 

Gudar Singh v. Chhajju, 744, 1212. 

Guddappa Chikkappa v. Balaji Ramji, 999. 

Gujarat Ginning and Manufacturing Co., 
Govindan Nair, 873. 

Gulab V. Bindraban, 404. 

Gulab V. Emperor, 504, 567. 

Gulab Chand v. Manni Lai, 519, 624, 626. 

Gulab Chand Prasad v. Ram Kumar, 528, 1 133. 
Gulabchand Sao v. Bashiruddin, 7, 14. 

Gulab Din v. Akbar, 705. 

Gulab Singh v. Punjab Zamindara Bank, Ltd., 365, 
370, 1087. 

Gulab Singh v. Suraj Narain Singh, 1216. 

Gulam Ali v. Rahmatulla Khan, 4, 1097. 

Gulzari v. Mewa Ram, 26. 

Gunduchi Sahu v. Balaram Balabantra, 875. 

Gunjari Mahatani v. Nil Kamal, 1 1 1. 

Guran Ditta Mai v. Ram Rakhi, 649. 

Gurappa Gurushiddappa v. Amarangji Vanichand, 
341- 

Gurbakhsh Ram v. Manak Chand, 521, 524. 
Gurcharan v. Ram Chandra Singh, 338. 

Gurvev Singh v. Emperor, 959. 

Gurdin Bhant v. Chhedi Bhant, 753. 

Gurdit Singh v. Committee of Management, Gurdwara 
Navin Padshahi, 698, 1055, 1056. 

Gurdit Singh v. Siri Ram, 563, 624, 626, 627, 634, 637. 
Gurdwara Param Hans Mahatma Panap Dass Ji v. 
Gopi Chand, 413. 

Gurmukh Dass v. Mahomed Khan Namdar Khan, 

785- 

Gurnam Kaur v. Gurmukh Singh, 974. 

Gur Shai Lai v. Emperor, 930. 

Gurumurthiah v. Seetharamaiya, 574, 609. 

Guru Prosad Pal v. Sheikh Karim Bux, 95. 
Gurusangappa v. Baslingappa Basappa, 207. 
Guruswami Chettiar, In re^ 442. 

Guruswami Gounder, /n r^, 511, 552. 

Guruvayya v. Official Receiver, Guntur, 1025. 

H 

H, an Advocate, Cawnpore, 51. 

Habib Gul v. Gopi Chand, 918. 

Habibulla, In re^ 656. 

Habib Ullah v. State, 1061, 

Hafizar Rahman v. Aminal Hoque, 441, 445. 

Hafeur Rahman v. Amjad Ali Talukdar, 93. 

Haider Husain v. Subhan Khan, 403, 781. 

Haji Abdul Kuthus Sahib v. InayathuJla Sahib, 1029. 
Haji Abdullah Haroon v. Municipal Corporation of 
Karachi, 540, 541. 

Haji Hussain v. Haji Vali Mahomed, 1000. 

Haji Mahomed Nabi v. Province of Bengal, 102, 246, 
..279, 1144. 

Wajira Khatoon v. Mustafa Husain, 1098. 

Hakim v. Mahomea Bakhsh, 1058. 

Hakim Saiyid Fida Ali v. Bhuneshwari Kuar, 113, 757. 
Hakumddin v. Gulam Mohiuddin, 105. 

Halimbi v. Rahmatali, 862, 

Halkhori Ram v. Emperor, 467. r * 

M, H. Hamedia Madrasa School v. Municipal Council 
Tiruvarur, 834. 

Haraidgani Ammal v.. Ami. 

^mira v. Kishan Chandra, 

Hansraj v. Ask van, 18^. 

^Advoote f 



Hansraj v. Emperor, 452, 408, soo. 

Hansraj v. Shankarlal, 328. 

Hansraj Gupta v. Dehra Dun Mussoorie Electric 
Tramway Co. Ltd., 999. 

Hanuman Prasad Narain Singh v. Gaya Prasad, 1208* 
1224. 

Hanuman Singh v. Gaya Singh, 112, 113. 
Hanumanthachari v. Government of Mysore, Q02. 
Hanuma Setty v. Mada Setty, 899. 

Happy India Insurance Co., Ltd. v. Kumud Bandhu. 
Chakravarty, 46. 

Harakchand v. Emperor, 470. 

Harakh Narain Singh v. Bhan Singh, 1 182, i iqo. 
Harakhnath Ohdar v. Ganpat Rai, 1 91, 518, 595, 596. 
Haran Charan Mandal v. Hiralal Naskar, 99, loi 
Harbans Narayan Singh v. Uma Shankar Prasad, 201. 
rlarbans Singh v. Emperor, 47. 

Harbans Singh v. Ram Chandra, 297, 920. 

Har Bhagwan v. Ghulam Fatima, 3. 

Harbhagwandas v. Rughunath, 218. 

Harbhajan Singh v. Emperor, 472, 4.77. 

Har Bux Singh v. Shanii Devi, 1231. ‘ 

Harchamlal v. Hirde Singh, 1 74. 

Har Charan Singh v. Kinno, 250, 1210 

F. L. Harcourt v. Clarke, Rawlino Ker & Co., 73«;. 

F. L. Harcourt v. Clarke Rawlines Ker & Go., 736. 
Hardam Singh v. GangaRam, 731, 12 lo* 

Hardei Kunwar v. Angan Lai, 36. 

Hardwari Mai v. Ganga Ram, 218, 589. 

Hare Krishna Dhupi v. Upendra Kumar, 61^. 
Harendra Shankar IChiali Ram, iijo. 

Han Bhu San De v. Municipal Commissioner of 
Kamarhati, 79, 80, 81. 

Hari Chand v. Durga Devi, 262. 

Charan Chakravarthy, 

Haridas Saha v. Dulal Chandra, 346, looo, 

Harihar Gir y* Bawan Singh, 483. 

Hanhar Gir v. Commissioner of Income-tax, B. & 

O., 256, 686. * 

Harihar Prasad Singh v. Hitlal Singh. 122. 404. 
Hanhar Prasad Singh v. Janak Dulari Kuer, 98, 249, 

„ M 252, 545, 563, 1077, 1230, 1235, 1236. 
Hanhar Prasad Smgh v. Nar Singh Prasad Singh, 197, 

999. 6 j y/> 

Hari Kant Jha v. Nathu Choudhury. qi s. 

Hari Kishun Dass v* Sukhdei, I22i* 

Harilal Pannalal v. Vishnu Ramdiandra, 301. 

Harilal Singh v. Deo Narain Singh, 430. 

Haripada v. Shailabala Devi, 744. 

Hari Prasad v. Bailiff, Small Causes Court, Rangoon,. 
304. s > 

Han Rakshak Dutt v. Chairman, District Board Bir- 
bhum, 61. ’ 

Hari Ram v. The Central Government, 1104. 

Han Ram v. Shyam Bahadur, 261, 1177. 

Hariram Mahatha v. Emperor, 942. 

Hari Saran Das v. Dhani Ram, 1200, 1201 
Hari Saran Das v. Hari Kishan Das, 1156, i 139 
Han Saran Das v. Har Kishan Das, 1161 
Han Saran D^ v. Har Kishan Das, 526. 

Hansa Rawajisa v. Yaoli Co-operative Society, 401. 
Harkishan Singh v. National Bank of India^Ltd 
Amntsar, 399. * 

Har ^shore Prasad Sinha v. Loknath Prasad Dhan- 
cmania, o2* 

Har Krishna Lai v. Qurban Ali. 173 24*7 rtoft 
Harnam Singh v. District Official RMeivtrl 564,®; 073. 
Hamandan Gtr v. Bawan Singh. Harihar Gir. 

Har Narain. Kunwar v. Sajjan Pal Singh, 44. 

Har Narain Kapur v. Ram Swamp Niga^, 388. 

Hamath Smgh v. Maiya Ambika Devi 1 128. 

•Haroon Ahmed v. Emnemr. iai * 






Ccurt 


in 


r 

lA 


•i. 




THE YEARLY DIGEST, 1941 


xvi 

Har Prasad v. Gaya Prasad, 1171. 

Har Pyari v. Jiva Ram, 1207. 

Harsaran v. Devi Saran, 523, 1237. 

Harsarup v. Bhartu, 1056. 

Harshi Kesh v. Ghulam Haidar Khan, 309. 
Harsukdas v. Dhirendra Nath, 78, 914. 

Harun Rashid v. Kaniz Fatima, 249, 1229. 

Hasan Abbas Ali Khan v. Abdul Rahman, 1023. 
Hasan Bahadur v. Abida, 539. 

Hashen Banu Bibi v. Commissioner of Income-tax, 
Bengal, 684. 

Hashim Ali v. Emperor, 433. 

Hasil V. Emperor, 506, 551. 

Hassan v. Nand Singh, 708, 709. 

Hassomal Sangumal v. Diaromal, 232. 

Heera Lai v. Champa Lai, 296. 

Heirs of Prince Mahomed Selim v. Attorney-General 
of Palestine, 921, 987. 

Hemanta Kumar v. Satish Chandra, 635, 719. 
Hemanta Kumari Dcbi v. Gauri Shankar, 639. 
Hemanta Kumari Debi v. Midnapore Zemindary Co., 
Ltd., 6, 9, 12. 

Hem Chandra Roy v. Suradhani Debya, 339, 877, 931. 
Hemcndra Nath Ray v. Puma Charan, 53. 

Hemibai v. Kundibai, 484, 485, 486. 

Herman & Mohatta v. Asiatic Steam Navigation Co., 
Ltd., 391, 397. 

Het Ram v. Collector of Aligarh, 981, 982, 986, 

Hct Ram v, Subhag Chand, 755, 935, 1148. 

Hidayat Beg v. Behari Lai, 871, 1146. 

Hidayat-ul-nissa V. Jalaluddin, 310, 1119. 

High Court Bar Association, Lahore v. Emperor, 533, 

535 - 

High Court Bar Association, Lahore v. Emperor. See 
Mian Iftikhar-ud-din. 

Himloo v. Emperor, 447. 

Himmat Ali v. Bhag Mai, 1043. 

Himmat Sahai v. Mahomed Moin, 879. 

Hindustan Co-operative Insurance Co., Ltd. v. Nathu, 
212, 381. 

Hindu Women’s Rights to Property Act, 1937, In the 
matter of, 593, 652, 697, 700, 702. 

Hingorani v. Manghirmalani, 1038. 

Hiptulla Bhai, In re, 1092. 

Hira v. Gogalal, 445. 

Hiralal Adku v. Parasram Sao, 184, 700. 

Hiralal Banjara v. Bashi Ram, 937. 

Hira Singh v. Mahomed Afzal Khan, 294, 1117. 
Hirday Narayan Jha v. Tima Manjhi, 116, 

Hirdey Narain v. Babu Ram, 541, 765, 766, 930. 
Hircndra Nath Dutta v. Corporation of Calcutta, 168, 
172, 1087. 

Hla San v. The King, 471, 967. 

Hoani Tc Heuheu Tukino v. Aotea Dt. Maori Land 
Board, 3, 695. 

Horay Krishna Naskar v. Sashi Bhusan, 1135. 

Hori Lai v. Chunna, 202. 

Hori Lai v. Emperor, 439, 460. 

Hotchand Ramchand v. Emperor, 435. 

Hoti Lai v. Chatura Prasad, 236, 237, 239, 698. 
Hrishikesh Banerjce v Jitendra Nath Roy, 68. 

Hrishi Kesh Sanyal v. A. P. Bagchi, 379. 

Hugh Francis Bcllgard v. Emperor, 448, 450, 469. 
Hukam Chand Duni Chand v. Commissioner of 
Income-tax, Lahore, 687. 

Hukumatrai Arjandas v. Nandu Virumal, 1080. 
Hulasilal Ramdayal, In re, 678. 

Humayun Reza v. Tarini Charan Tewari, 775, 1076. 
Hundraj Tolomal v. Laxmi Insurance Co., Ltd., 692. 
Hunter v. Ehsan Husain, 752. 

Husain Banu v. Nathua, 18. 

Hussain Batcha Sahib v. Secretary of State. See Batcha 
Sahib V. Secretary of State. 


Hussain Khan, In re, 826. 

Hussenbhoy Abdoolabhoy v. Rashid B. Vershi, 427. 
Huzur Ara Begam v. Deputy Commissioner, Gonda, 
240, 387, 1073, 1146, 1153, 1236. 

I 


Ibrahim v. Madho Singh, 894, 1049. 

Ida L. Chambers v. K. H. Chambers, 1142. 

Idris v. Maula Baksh, 19. 

Iftikhar Ahmad Khan v. Shamshad Ali Khan, 1162. 
Iftikhar Khan v. Hayat Khan, 405. 

Ham Din v. Mangal Singh, 1057. 

Imam Beg v. Emperor, 490. 

Imam Din v. Peoples Instalment and Saving Bank, 
Ltd., 786. 

Imamdino v. Emperor, 444, 494. 

Imam Sab v. Jammatige Shamajois, 518, 602. 
Imamuddin Mian v. Emperor, 47. 

Imtiaz Husain v. Har Prasad, 1 160. 

Inayat Ali v. Chhoti, i. 

Inayat Beg v. Abdul Rahman Beg, 1159. 

Inayat Husain v. Rafiq-un-nissa, 1166. 

Indar v. Emperor, 491. 

Inder Bahadur Singh v. Sita Ram, 283, 284, 

Inder Chand v. Secretary of State, 682, 688. 

Inder Chandra v. Radha Krishnaji, 90. 

Inderdawan Singh v. Jairaj Singh, 299. 

Inderjit v. Kanhaiya Lai, 1189, 1190. 

Indar Kunwar v. Sagar Chaube, 34. 

Inderpal Singh v. Bhagwati Singh, 281. 

Indar Sain v. Sohan Chand, 418. 

Inder Singh v. Lachman Singh, 715, 1046. 

Indian Cotton Co., Ltd. v. Ram Charanlal, 1024,1 1 19. 
Indian Iron & Steel Co. Ltd., In the matter of, 669, 670. 
Indian National Tannery, In re, 681, 686. 
Indo-Carnatic Bank, Ltd. v. Bhavanagar Motor & 
Cycle Importing Co., 902. 

Indradeo Prasad Singh v. Rambaran Singh, n6, 117. 

Indu Mati Dcbi v. Tulsi Thakurani, 719. 

Injal Devi v. Bhujya Avaji, 152. 

Inspecting Assistant Commissioner of Income v, 
javerbhai, 682. 

International Ry. Co. v, Niagara Parks Commission 
693. *019, *235. 

Inzar Gul v. Hajab Gul 1012. 

Iqbal Ali v. Humayun Qadar, 9, 248. 

Irshad Ali v. Nadri Begam, 1071. 

Isa Khan v. State, 707. 

Ishar Das v. Emperor, 1089. 

Ishwari Prasad Singh v. Kameshwar Singh Bahadur 
258. ’ 


/ - -- -r --“w. wttua jufcu, 1U2, 

Islamuddin v. Jiwa Shah, 1067, 

Ismail Ahmed Peepadi v. Momin Bibi. 

Ismail But v. State, 1060. ^ 

Ismail Jakria & Co. v. Burma Shell Prondent Trust. 
Ltd., 230. ^ 

Ismail Mahomed Hajcc v. The King, 163. 

Israr Husain v. Emperor, 456, 963. 

Iswariah v. Kannappa Chclty, 824. 

Iswar Lakshi Durga Har Tatneswar v, Surendra Nath 
Sarkar, 395, 638. 

Iswar Ram Chandra v. Bengal Dunrs Bank Ltd 1 
D D. Italia v omcial Assignee of Madras, 

Ittun Nambudiri v. Sankunni Nair, 814. 


ado^Smgh V. Bishunath U 1 Kan.;dia Mlnvari, , 

Nat 

JadunandM Singh v. Emperor, 96a. 


TABLE OF CASES DIGESTED 


xvii 


Jadimandan Singh v. Har Kishun Sahai, 62. 

Jafar Husain v. Ibne Hasan. See Kulsum Begum. 
Jagadambal v. Sundarammal, 268, 327. 

Jagadamba Loan Co., Ltd. v. Shiba Prasad Singh, 733. 
Jagad Bhusan v. Panna Lai, 1123. 

Jagadish Bahadur v. Mahadeo Prasad, 324, 325. 
J^adish Chandra Deo v. Debnath Mahto, 191, 734. 
Jagdish Chandra Deo Dhabal v. Rai Pada Dhal, 312, 
1093, 1232. 

Jagannadham v. Adilakshmi, 645. 

Jagannath v. Harpriya Saran, 1209. 

Jagannath Aiyangar v. Senni Veera Chettiar, 81 1, 822. 
Jagannath Kishore Lai Singh Deo v. Bipan Mahato, 
778. 

Jagannath Prasad v. Chanderji Mai, 1170. 

Jagannath Prasad v. Durga Kunwar, 1163. 
Jagannath Prasad v. Sukhdco Prasad, 1037. 
Jagannath Sagarmal v. Aardu & Co., 393. 

; agannath Singh v. Drigpal Singh, 276, 1177. 
Jagannath Singh v. Sita Ram, 261, 1219. 

Jagarnath Prasad v. Chunilal, 396, 614, 617, 622, 766, 
875, 884, 885. 

Jagat Kishore Acharya v. Kula Kamini Dassya, 1 120. 

, agat Kishore Prasad Narain v. Nakhoo Mahton, 128. 

; agat Maya Kumari v. Ram Bahadur Prasad, 113. 
Jagat Narayan Singh v. Khartar Sah, 310. 

^ agat Singh v. District Board, Amritsar, 541. 

; agat Singh v. Sangat Singh, 329^ 1230. 

, agat Tarini Dassi v. Saroj Ranjan Pal, 219, 304. 
Jagdambika Pratap Narain Singh v. Tej Singh Bahadur 
Singh, 399. 

Jagdeo Singh v: Babu Lai Sah, 300, 754. 

Jagdish V. Badri, 71 1. 

Jagdish Chander v. Sabhon, 1039, iioi. 

Jagdish Chandra Deo Dhabal v.Biseswar Lal,570, 1069. 
Jagdish Narain v. Bishun Datt, 748. 

Jagdish Narain v. Emperor, 438, 516, 570, 976. 
Jagdish Narain v. Kali Charan, 22. 

Jagdishpal Kunwar v. Baij Nath, 293. ‘ ’ 

Jagdish Prasad v. Paras Ram, 366. 

Jagdish Saran v. Bhagwat Saran, 263. 

Jagdishwari Prasad v. Sham Prakash Narain, 62, 63* 
Jageshwar Prasad v. Dwarika Singh, 1 194. 

Jaggilodu V. Byramma, 388. 

Jaggo Bai v. Harihar Prasad Singh, 259. 

Jagjivan v. Dhanji Sakar Chand, 618, 917. 

Jagmohan Singh v. Ramnandan Prasad Narayan 
Singh, 125, 132, 701. 

Jagnarayan Haluwai v, Bhatpara Mumcipahty, 454. 
Jagniram Premsukh v. Ganpati Domaji, 194, 213, 714, 

996- 

Jagrup V. Ram Sabad, 998. 

J^ana v. Emperor, 965. 

Jahur Mia v. Abdul Gaffur, 81, 83. 

Jaigobind Choudy v. Shyam Bihari Singh, 128. 

Jai Gobind Prasad Sahu v. Mt. Hiria, 3, 573, 
Jaigobind Singh v. Lachmi Narain Ram, no, 113, 
342, 586. 

Jaijibai Pestonji v. Bhikhibai Chandulal, 327. 

Jai Krishna v. Brijpal Singh, 924, 925. 

Jailal Sad v. Gopaldas, 610, 1139. 

Jai Narain Raut v. Dhaneshari, 124. 

Jainarain Singh v. Emperor, 973. 

Jabatim Nissa Bibi v. Idrakunnissa, 335. 

Jaipatra Kuer v. Ganga Dhar, 1167. 

Jai Raj Behari v. U. P. Electric Supply Go., Ltd., 543. 
Jairaj Singh v. Har Narain Singh, 19, 250. 

Jairam V^jee v. Indian Iron and Steel Co., Ltd., 383. 
Jai Shankar v. Maqbul-ur-rahman, 1150, 1157* 

Jai Shankar v. Raghuraj Singh, 1218. 

Jai Singhani, In re^ 221, 330. \ 

. Jaisi R^ V. Laxmi Shankar, 19. r 

Jaisri Singh v. Ram Bharosey) 332. . . ^ f. 

Y. D. 1941— C 


I Jalal Din v. Nawab, 522, 993. 

1 Jalal-ud-din v. Miran Baksh, 1 1 24. 

Jalla Mall Jawahar Mai v. Motia, 217. 

Jamadar Singh v. Naiyab Ali, 355, 751, 1121. 
Jamburao Satappa v. Annappa Ramchandrappa, IQ4, 
Jamiluddin v. Chhotto, 31, 37. 

Jamiyatram Guarishankar v. Umiyashankar Pran- 
shankar, 239, 698. 

Jamnadas v. Beharilal, 290, 327. 

Jamna Koer v. Gauri Shanker, 1 1 75. 

Jamna Prasadv. Singhai Bansidhar, 186,215, 1*25. 
Jamshedjee Jeejibhoy v. Sorabji Byramji, 1233. 
Jamuna Kunwar v. Arjun Singh, 630. 

Jamuna Singh v. Sheonandan Singh, 1130. 

Janaki Ammal v. Sanjeevi Chetdar, 1075, 

Janakinath Guha v. Bazler Rahman, 96. 

Janaki Nath Ray v. Jyodsh Chandra Achariya. 

648, 649, 778. ^ 

Janak Singh v. Emperor, 468. 

Jananendra Narayan Bagchi v. BholanathMondal, 297 
Janardan v. Sonabai, 630. * ** 

Janardan Parida v. Prandhan Das, 250, 531, 564, 1006. 
Jang Bahadur v. Kauli, 724. 

Jangjit Singh v. Pitambar Singh, 361. 

Jankijee v. Mathura Prasad Missir. See Sri Thakurjee. 
Janki lal v. The D. C. Bilaspur, 176, 266. 

Janki Nath v. Bishan Singh, 1055. 

Janki Prasad v. Government of U. P., 240, 976. 

Jan Mahomed v. Mahomed Khan, 203, 52*2. 

Janrao v. Pralhad Bajirao, 185. 

Jarimon Khatoon v. Secretary of State, 415, 416. 
Jasoda Bai v. Mangal Chand, 573, 624, 1086. 
Jasodabai v. Shrikishan Radhakishan, 1033. 

Jasodan Devi v. Jaigopal, 571. 

Jasraj Faooji v, Sugrabai, 9, 339. 

Jassawala v. Amulya Chandra Dutta, 228 1026 
Jaton Teli v. Raj Narain Rai, 29. » 0 • 

Jatindra Mohan Banerjee v. Corporation of Calcutta 
171, 1109. ’ 

Jawahar Singh v. Collector, Jammu, 706. 

Jawala Parshad v. Ram Parshad, 479, 481, 413 
Jawala Singh v. Jagdish Singh, 8, 354, 522, 1050. 

Jay Mahto v. Emperor, 965, 970. 

Jeo Narayan Mahto v. Budhan Mahto, 1071. 

Jeot V. Bhagelu, 23. 

Jethanand Issardas v. Udhomal, 205. 

Jethmal Narandas v. Mahadeo Anandji, 1015. 
Jhagru V. Sheodatta, 349. 

Jhajharia Bros., Ltd. v. Sholapur Spinnine and 
Weaving Co., Ltd., 368. ® 

Jhalak Prasad Singh v. Province of Bihar, 59, 85 io6< 
108,542,582,585,591,657. * 

Jhandu Singh v. Babu Ram, 724. 

Jhangi Ram v. Abdul Rahman Khan, 918. 

Jharia Mines Board v. Kartar Ad Dharmi, loe; 

Jhillar Ahir v. Bechai Ahir, 1186. 

Jhumak Rai v. Emperor, 965. 

Jhurraoo v. Ram Kunwar, 16. 

Jia Ram v. Sulakhan Mai, 339, 393. 

iju Mai V. Vas Dev, 392. 

Jina Magan v. Bai Jethi, 621. 

Jinilal Mandal v. Chanderdeo Prasad, 445 0=1 
Jitendra Bhusan Das v. Emperor, 88. * 

Jitendra Mullick v. Corporation of Calcutta ifin 
itendra MuUick v. Hafiz Alla Bux, 228. * 

Jitendra Nath v. Bholanath, 348, 349. 

Jivanlal y. Shambai. See Emperor v. Shambai 
Jiwachi Mahta v. Banwari Sah Ramlagan Ram *1028. 
Jiwan Dass v. Rakhmat Din, 361, 7^0 loe^Q * 

Jiwan Lal v. Nizamul Huq, 404. ’ 

Jnan Chandra Mukherjee v. Monoranjan Mitra 286. 
761. » o ^ 

jodha v. Emperor, 468. 


• • • 
XVlll 


THE YEARLY DIGEST, 1941 


Jogcndra Knshna Banerjee v. Subashini Dassi, 12, 98, 
558, 728, 729. 

Jogendra Narain Singh v. Sourendra Narain, 76. 
Jogendra Singh v. People Bank of Northern India Ltd., 
986. 

Jogesh Chandra v. Sree Dhakeswari Mata, 253, 521, 
644. 

Jogesh Prosad v. Saligram Lachmi Narayan, 236. 
Jogindra Singh v. Shib Narain Singh, 201. 

Jograj V. Emperor, 425, 942. 
ohn Baptist D‘Souza v. Lizzie Jane Lobo, 536. 
ohri Lai v. Dhani Ram, 1051. 
okhu Singh v. Achhaibar Din. See Bisheshwar Singh, 
oti Prasad v. Dcbi Singh, 1165. 
oti Prasad v. Mandu Khan, 1170. 
otiram Ekoba v. Ramchandra Trimbak, 635. 
owala Prasad v. Harihar Prasad, 290. 
oy Krishna Mahanty v. Emperor, 696, 952. 
oyram Narayan v. Shiwa Prasad Singh, 214, 342. 
Joyram Rakshit v. Annada Prosad Kundu, 475, 479. 
ugal Charan v. Debendranath, 88, 89. 
ugal Krishna Dey v. Wilcox, Ltd., 448. 
ugal Prasad Missir v. Jadubans Narayan Missir, 349. 
Jugeshwari Prasad v. Kamala Prasad, 115. 
ugeshwar Misra v. Kirit Singh, 215, 362. 
uggannath Roy v. Madan Mohan, 72. 
uman Khan v. Suraj Bahai Singh, 1213. 

Jumma v. Madhusoodan Dayal, 779. 

Jumo Lai Baksh v. Emperor, 453. 

Juro Rauto v. Adikanda Pradhano, 759. 
wala Prasad v. Lakshmi Narain, 15, 780. 
wala Prasad Saha v. Bachu Lai Gupta, 599. 
yoti Prasad Singh Deo Bahadur v. Samuel Henry 
Seddon, 240, 323, 526, 724, 726, 729, 990, 1065, 
1142. 


K 

K, an Advocate, Madura, In re. See Kalyana- 
sundaram Ayyar, In the matter of . 

Kachi Muhaidin Tharaganar v. Sainambu Ammal. 
863. 

Kadirvelu Chettiar v. Kcmpu Chcttiar, 271. 

Kailasa Ayyar v. Sundaram Pattar, 408. 

Kailash Baksh Singh v. Amar Krishna Narain Singh, 
1176. 

Kailash Kunwar v. Raghubar Dayal, 1 1 57, 1 1 58, 1 1 59. 
Kailash Picture Palace, Ltd. v. Kidar Nath, 369. 
Kailash Singh v. Emperor, 946. 

Kala V. State, 507, 511, 708. 

Kala Mia v. iGhetra Mohan Pal, 97. 

Kala Ram v. Fazal Barikhan, 

Kalar Din v. Emperor, 492. 

Kale Khan v. Masud Husain, 927. 

Kali Charan v. Suraj Bali, 256, 561 , 562. 

Kali Nath Shaha v. Manindra Nath Das, 283. 
Kalipada Kumar v. Emperor, 501. 

Kalipada Ray v. Sunil K. Ghose, 432. 

Kali Sundar Roy v. Khum Chand, 54, 

Kalka Prasad v. Sarju Prasad, 50, 1154. 

Kallalagar Devasthanam, Madura v. Dt. Collector, 
Madura, 847. 

Kalliani v. Kanaran, 814, 815. 

Kallu Singh v. Mir Kunwar, 407. 

Kalu Ram v. Feroz Shah, 532, 916, 1143. 
Kalyanarama Ayyar v. Emperor, 533. 

R. Kalyanasundaram Ayyar, In tfie matter of y . 
Kalyan Das v. Brij Kishore, 317, 738. 

Kalyan Gopalrao v. Ramrao Sitaram, 1035. 

Kalyani Prasad Singh Deo v. Mahadev Roy. ioq*i. 
Kalyan Singh v. Ali Mahomed, 498. 

Kamakhya Narain Singh v. Anup Modi, 189. 
Kamakshi Chetti v. AJaganan Chettiar, 824. 
Kamala Kanta Chattopadhya v. Niharika Dcbi, loi. 
Kamala Prasad v. Emperor, 450, 459. 


Kamalaranjan Roy v. Abdul Gafur, 91. 

Kamala Ranjan Roy v. Bepin Bchari, 78. 
Kamalaranjan Roy v. Bholanath, 83, 84. 
Kamalathammal v. Harihara Ayyar, 1038. 

Kamal Brothers(i937), Ltd. v. Sunil Kumar Chattciji^ 
375 * 

Kamaljabai v. Dasru, 645. 

Kameshwar Datt Ram v. Kesho Dat Ram, 529. 
Kameswar Rao v. Jagannadha Sastri, 845. 

Kameshwar Singh Bahadur v. Raj Kishore Lai, 115. 
Kamla Prasad v. Ram Pyari, 617. 

Kam Rup v. Muli Ram, 913. 

Kamta v. Sat Narain, 1208, 1209, 1225. 

Kamta Ram Sharma v. Atimullah, 597, 1182. 

Kamta Singh v. Subhedar Singh, 1207. 

Kanailal Kripa Sankar Dikshit v. Governor-General 
in Council, 762. 

Kanakaraju v. Atchutharamanaraju, 820. 
Kanakaratnam v. Narasimha Rao, 604. 
Kanakasabapathi Chetty v, Unnamalai Ammal, 215* 
Kanaklata Dasi v. Ram Gopal Das, 412, 415, 

Kanak Singh v. Mahbub Ali Khan, 40, 1226. 
Kanchan Prasad v. Hansa, 1178. 

Kanchan Singh v. Ishwar Kirpal Singh, 347, 1183. 
Kandasami Chettiar v. Gokuldas Madanji & Co., 788^ 

789. 

Kandasami Solagar v. Emperor, 955. 

Kandaswami Thambiran v. Vagheesam Pillai, io86» 
P. Kangaya Gounder v. Muthuswami Gounder, 223. 
Kanhai Sahu v. Emperor, 135. 

Kanhaiya Kashiram v. Hiraji, 741. 

Kanhaiya Lai v. Baldco Singh, 12 ii. 

Kanhaiya Lai v. Hamid Ali, 214, 571, 722, iioi, 1197, 
1229. 


Kanhaiyalal Daga v. Zumer Lai, 214. 

Kanhaiyalal Goenka v. Commissioner of Income* 
tax, U.P., 681. 

Kanhaiya Lai Goenka v. Commissioner of Income* 
tax, 675. 

Kanhaiyalal Harkarandas v. Mohanlal Ramvallabb, 

275, 989- 

Kpnhaiya Lai Umrao Singh v. Commissioner of 
Income-tax, C. &. U. P., 674, 685. 

Kaniram Ganpat Rai v. Commissioner of Income-tax, 
Bihar & Orissa, 673. 

Kaniz Abid v. Anrudh Singh, 1176. 

Kaniz Baqar v. Kaniz Abid, 930. 

Kaniz Baqar v. Lakhraji, 928. 

Kaniz Kubra Bibi v. Muzaffar-ud-din, 868, 871, 89a, 
Kaniz Zohra Begam v. Tcj Narain, u68. 

Kanji Vijpal v. Pandurang Keshav, 451. 

Kannabhiran Pillai v. Govindaswami Pillai, 820, 821* 
Kannan Nambiar v. Subramania Pattar, 

Kannayya Naidu v. Appala Naidu, 759. 

Kanniiih Naidu v. Rajammal, 486. 

Kanthasami Reddiar v. Pethusami Rcddiar, 770. 
Kanto Mohan Mullick v. Gour Mohan Mullidc, 391# 
Kanwalnain v. Shaikh Ahmed Hussain, 694, 936. 
Kapurchand & Co. v. Commissioner of Income-taXj 
Mysore, 906. 

Karam Dad v. Emperor, 453. 

Karam Din v. Anant Ram, 398, 934, 985. 

Karam NewaJ v. Nittyamoyce Dassya, 95, 

KaramraJ Kuer v. Ram Narain Singh, 928, 

Karam Singh v. Emperor, 490. 

Karam Singh v. Zamindara Bank, 1047. 

Karam Singh v. Ram Saltai, 309. 

Karccm Ullah v. Bhikku Mai, 35, 

F. Karim v. Emj^ror, 949, 1103. 

F. Karim v. Indian Tea Licensing Committee, 1104^ 
.1105. 

Karim Bakhsh v. Thakar Dass Ram Lai, 295, 

Karim Shah v. Zinat Bibi, 577, 


TABLE OF CASES DIGESTED 


Kamidan Sarda v. Sailaja Kanta Mitra, 388, 933, 934, 
1120, 1143. 

Karson Champsi v. Meghji Asaria Shah, 877, 1002. 
Kartar Singh v. Court of Wards, 1052. 

Kartar Singh v. Faiz Ahmad, 1076. 

Kartar Singh v. Sant Singh, 771, 1229. 

Karuppa Goundan v. Narayanaswami & Co., 793, 
798, 9 * 8 . 

Karuppal, In Uy 957. 

Karuppan Chetti, In re, 554. 

Karuppanna Goundan v. Marutha Pillai, 806. 
Karuppannan, In re, 939. 

Karuppayya Thevar v. Emperor, 515, 955. 
Karuppiah Pillai v. Commissioner of Income-tax, 
Madras. See Commissioner of Income-tax, Mad- 
ras. 

Kashavlal Ghellabhai & Co. v. Chunilal & Co. See 
Ghellabhai & Co. 

Kashimbazar Raj Wards Estate v. Joyramdanga 
Coal Concern, Ltd., 417. 

Kashinath v. Bapurao, 388, 608, 612. 

Kashinath v. Bapurao, 612. 

Kashinath v. Sonaulla, 55. 

Kashi Nath Pande v. Emperor, 560. 

Kashi Nath Singh v. Gulzari Kuer, 1098, 1234. 
Kashinath Singh v. Tashir Ahmed, 138. 

Kashi Pat Tewari v. Bihari, 29. 

Kashiprasad v. Bedprasad, 187. 

Kashi Prasad v. Ramjilal, 177. 

Kashiram Senu v. Ranglal Motilalshet, 147, 351, 414. 
Kashmiri Lai v. Shami Shah, 705. 

Kasi Chettiar v. Secretary of State, 1034. 

Kasi Kananda Gnanacharya Swamigal v. Saravana 
Perumal Pillai, 752. 

Kasi Viswanadha Chettiar v. Emperor, 371. 

Kausalai Ammal v. Sankara Muthiah Pillai, 1114, 
1 1 17. 

Kayambu Pillai, In re, 420, 

Kayambu Pillai v. Court of Wards, 743, 744, 
Kayastha Scholarship Trust Sitapur v. Raj Rani Kuer, 
1178. 

Kazim Husain v. Hasan Ali, 1160. 

Kazim Husain v. Mangala Devi, 1149. 

Kedar Nath v. Emperor, 47. 

Kedar Nath v. Ram Pal Singh, 1170. 

Kedar Nath Sen, In re, 1017. 

Kedar Nath Sen v. Amulya Ratan, 443. 

Kemparamiah v. Peerkhan Sab, 910. 

Kesar Chand v. Bulaqi Ram, 759. 

Kesar Chand v. Uttar Chand, 1102, 1103. 

Kesar Singh v. Wazir Singh, 759. 

Kesavalu Naidu v. Venkatararaa Chettiar, 216. 
Kesavan Chettiar v. Ramas\vami Chettiar, 761. 
Kesavan Nayar v. Velu, 859. 

Keshavrao Bapuji v. Ganeshrao, 176. 

Kesheorao v. Ganeshrao, 264. 

Kesheorao v. Kumari Maltibai, 486. 

Kesheorao Buty v. Narayan Ganpat, 1028. 

Kesho Dass v. Jiwan, 250, 1125. 

Kesholal v. Laxman Rao, 255, 261, 364. 

Kesho Ram v. Ram Dulari, 618. 

Keshri Kumar Singh v. Ram Swamp Singh, 253, 

lOIO. 

Keshwar Sahu v. Gambhiran, 63. 

Kewal Saran Singh v. Kamla Pati Lai, 430, 431. 
Khadam Hussain v. Mahomed Hussain, 522, 524, 557. 
Khadim Ali v. Jagannath, 562, 923. 

Khagga v. Humma, i, n88, 1191. , 

Khairati Khan v. Munney Khan, 277. ; 

Khairati Lai Babii Lai, In re, 666. ! 

Khair Mahomed v. Emperor, 505. 

Khair Mahoined Khan v. Mt. Jannat, 763. 


Khairaj Jama v. Matardin, 1237. 

Khairullah Khan v. Mirajan Khan, 238. 

Khaja Mahomed Saheb v. Abdul Gafoor Sahib, 414,. 
KJiakhan Singh v. Ram Ishwar Singh, 403* 

Khalil Ahmad v. Ram Chander, 406. 

J. G. Khambatta v. M. C. Khambatta, 228. 
Khanderao Shivajirao Gaekwar v. D.D. Romer ii2«; 
Kharak Singh v. Hira Mani, 913. * 

Khanta Mandalani v. Hem Kumari Debi, 61 s 1008 
Khat Khata Nand v. Surajpal Singh, 270, 760 
Khazanchi Shah v. Niaz Ali, 351,^1041. ‘ 

Khemana v. Dularey, 495, 496. 

Khem Chand v. Dayaram, 6, 7, 13, 402, 406. 627, 630. 
636,637, 776, 1003, 1147- 

Khem Raj v. Durgi, iioo. 

I Khem Raj v. Mansa Ram, 999. 

Khialmal v. Pohumal, 222. 

Khimji Kuverji v. Laiji Karamsi, 633, 983 
K^mji Poonja & Co. v. Ratanshi Hirji, 308 
Khimjee Thakarsee v. Pioneer Fibre Co., Ltd iiai 
^^^69^ *^^^**‘^*'^ Ghose V. Narendra Nath Sanj^^ 

Khisty V. Subbarao, 1227. 

Khoaj Jamadar v. Abdul Sobhan Khan, 03 
Khodadat Bibi v. Kamala Ranjan Roy, 67, q6 . 
Khodaja v. Abdul Khaleque, 92. 

Khub Ram v. Ram Chand, 1200. 

Khupchand v. Rajeshwar, 690, 1030. 

Khurshaid Hussain v. Emperor, 555. 

Khurshed Husain v. Mohan Kewat, 30 363 

Khurshed Husain Khan v. Ganga Prasad, i22<;. 

^ Khushali v. Gooind, 25. ^ 

The ^ng v. Aung Nyun, 953. 

Ine King v. Ba Kyaw, 500. 

The King v. Basu Meah, 6oo.- 
The King v. Kala Nyo, 479. 

1 The King v. Maung Hla Pe, 951. 

The King v. Maung Khin Maung, 451. 

The King v. Maung Po Thaing. 162, 471 >178 
The King v. Maung Thein Aung. 500.^^ ’ ' 

j The King v. Maung Tin Shwe, 162. 

The King v. N’ Hkum Naw, 714. 

The King v. Po Nyein, 951, 

The King v. Sridhar, 425. 

The King v. U. Datthana, 944. 

The King v. Yoo Ngoon, 188. 

Kiran Chandra Das V. Matilal Biswas loi 

Kirat Singh v. Ram Saran, 1169. 

Khonbala v. Hiralal Das, 79. 

Kiron Bala Dassi v. Atul Kristo, 

Kirpa Ram v. Dost Mahomed. 40 
Krpa Sankar Warrah y. Janki Prasad LaUu, 596, 1008 
^aiJa^ V. Co-operauve Central Bank, LtdT, 42, ’ 

Kisanlal v. Gulam Dastg^r, 1023 ^ * 

Kisanlal v. Nana Khanouji, 387. 

Kisanlal v. Tansukhrai, 741. 

^"^934 Gulabchand, 247, 933, 

Kishanchand V. Mahomed Hussain 2'\3 "jar. 

Kishen Piari v. Heera Lai, 1201 
Kishen Singh v. Gharib Singh, 1043 
Kishore Singh v. Ganga Bishun, 36. 37 ao 

^shon Ballabh Laiji v. Rameshwar Prasad, 1223 
Kishon Lai v. Bhawani Shankar, 620 iook 
K ishore Lai Makundi Lai, In rt, 680, 684? 

Kishun Rai v. Ramtahal Rai, 879. ^ 

I^sen Lai Kankoria v. Purshoth^ Das ofiR 
Kochu Sahib v. Emperor, 587. ' 330 * 

Kodandaramayya v. Venkatareddi 708 
Konda Boyan v. Palaniswami GouAdii; 002 
Kondayya Nayudu v. Marianan, 232 ^ 

Kondayya Rao v. Naganna, 841 ^ ' 

Ko Po Hnit V. Ko Sit On, 324T 


THE YEARLY DIGEST, 1941 


Kora Vathan, In Uy 466. 

Kosho Bania v. Emperor, 952. | 

Kotayya v. Venkata Punnayya, 800. I 

J. E. Kotia V. Nahas, 1236. 

Kozhuvammal Ammad v. Pam Amma, 254. 

Krishna v. Haripada, 46. 

Krishna Bahadur v. Ganga Prasad Sah, 101 1. 

Krishna Chandra Sardar v. Emperor, 456. 

Krishnadas Goverdhandas v. Ratanbai Gokuldas, 1 145 
Krishna Gopal v. Emperor, 427, 948. 

Krishna Govind v. Moolchand Keshvachand, 298. 
Krishnaji Bharmalji & Co. v. Abdulrazak Ahmed- 

bhoy, 935- ^ . . 

Krishnaji Dattambhat v. Parappa Datto, 596, 613. 

Krishnaji Ramchandra v. Bhikchand Rarakaran, 264, 

325- 

Krishnamachariar v. l.akshmi Ammal, 849. 

Krishna Menon v. Devu Amma, 1233. 

Krishna Menon v. Kunjandi, 8 15* 

Kfishnan, In re, 454. 

Krishnan v. Sundaram, 1082. 

Krishnan v. Thala, 855. 

Krishnanandagiri Bawaji v. Viltal Das Ramdas, 910. 
Krishnan Chettiar v. Ammalu Amma, 872. 

Krishnan Naidu v. Somi Naidu, 617. 

Krishna Pattar v. Kunhunni Elaya Nayar, 399. 

Krishna Rao v. Official Receiver, East Godavari, 817. 
Krishna Reddy v. Peda Satyam, 845. 

Krishnaswami Ayyangar v. Kamalamma, 879, 880. 
Krishnaswami Ayyar v. Travancore National Bank, 

Ltd., 399. 

Krishnaswami Iyer v. Nagalinga Mudaliar, 810. 
Krishnaswami Goundan v. Chirmaswami, 428. 
Krishnavati v. Gunjari, 323. 

Krishnawa Yelagouda v. Ramagouda Kadagouda, 
606. 

Krishniah Setty v. Krishnamurthy, 900. 

Kshatri Ram Singh, In re. See Emperor v. Ram Singh. 
Kuar Lai v. Dhanraji, 1182. 

Kuberdas Devchand v. Jerkish Naoroji, 519, 1095. 
Kubra Begam v. Mustafa Begam, 243, 246. 

Kuckreja, Ltd. v. Said Alam, 394, 398. 

Kulcshwar Prasad v. Dwarka Nath, 184, 267. 
Kulsoom v. Chuttan, 520, 521. 

Kulsum Begum v. Ibne Hasan, 115^* 

Kumaraswami Kalinga Rayar v. Emperor, 517. 
Kumaraswami Reddiar v. Muthugopal Naicker, 821. 
Kumar Rai v. Thakur Dayal Rai, 1212. 

Kumudini Dasi v. Chairman, Dhubri Municipality. 

See Chairman, Dhubri Municipality, 

Kumud Nath Das v. Protap Chandra Majumdar. See 
Provabati Debi. 

Kunjabchari Chakrabarti v. Krishnadhone Majumdar, 
991. 

Kunja Behari Misra v. Benu Dhar Panda, 281, 339, 
341, 762. 

Kunja Behari Pal v. Satyendra Nath, 69. 

Kunja Bihari Chandra v. Emperor, 488. 

Kunjamal & Sons, In re, 659, 669, 1124. 

Kunjandi v. Chinnavava Rowthen, 756. 

Kunjbehari Rai v. Buni Sinha, 60, 765. 
Kunjithapatham Pillai v. Saraswathi Ammal, 788. 
Kuppan Chettiar v. Kaliammal, 802. 

Kuppiah Chetty v. Saraswathi Ammal, 1013, 1078. 
Kuppuswami Chettiar v. Subbaraya Chettiar, 481. 
Kuppuswami Naidu v. Kuppuswami Naidu, 8. 
Kurseong Hydro Electric Supply Co. v. Lakshmi 
Narayan Sukhani, 306. 

Kushal Chand v. Sri Narain, 262. 

Kusum Kamini Debya v. Jagdish Chandra, 1142. 
Kusum Kumari v. Hamath, 218. 

Kutinha v, Nathal Pinto Bai, 859. 

Kuwarji v. Bhurclal, 3 > 


L 

Labh V. Fateh Bibi, 524. 

Labh Singh v. Hassu, 1057. 

Labh Singh v. Punjab Kaur, 484. 

Lachman v. Sia Ram, 987. 

Lachhman Singh v. Moti Singh, 186. 

Lachhman Bayu v. Madho But, 993. 

Lachhman Singh v. Natha Singh, 714, 1053. 

Lachman Nonia v. Lochan Nonia, 1217. 

Lachmeshwar Prasad Shukul v. Keshwar Lai, 1 12, 359, 

987. 

Lachmin v. Bhairon Baksh Singh, 287, 352. 

Lachmi Narain v. Brahmdeo Narain, 756. 

Lachmi Narain v. Gauri Shankar, 1162. 

Lachmi Narain v. Hira Lai, 39. 

Lachmi Narain v. Kapurlhala Estate, 1181. 

Lachmi Narayan v. Mahomed Mehdi, 4, 60, 221. 
Lachmi Narain v. Musaddi Lai, 321, 624, 1155, 
Lachhmi Narain v. Ram Saran Dusadh, 49. 

Lachmi Prasad v. Bahraich Ram, 618, 628. 

Lahore Central Co-operative Bank, Ltd. v. Emperor, 
logi. 

Lahore Electric Supply Co., Ltd., Lahore v. Kundan 
Lai, 527. 

Lakhan v. Jai Karan, 1203. 

Lakhman Kurmi v. Emperor, 428, 5 to. 

Lakhmi Chand v. Aulia Khan, 1047. 

Lakshmana Aiyar v. Aiyasami Chettiar, 838. 
Lakshmana Iyer v. Ramaswami Naicker, 812, 
Lakshmana Sahu v. Simachala Patra, 197, 564. 
Lakshmi Amma v. Krishna Kump, 486. 

Lakshmimoni Dassi, In re, 168, 1087. 
Lakshminarasimhacharyulu v. McLawin High School, 
Cocanada, 874. 

Lakshminarasimha Rao v. Muneyya, 822. 

Lakshmi Narayan Koley v. Lalit Mohan Bhatta- 
charjya, 786. 

Lakshminath Seth v. Kanhaiya Lai, 1217, 1219, 1220, 
Lakshmi Pat Mahadevi v. Commissioner of Income- 
tax, C. P. & U. P., 686. 

Lakshmi Priya Dasi v. Soudamini Deb, 57. 

Lakshmi Sahai v. Basdeo Dubey, 19, 355. 

Lakshmi Shankar, In re, 1096. 

Lakshmi Venkayamma v. Venkatapathiraju, 810, 

Lai v. State, 1061. 

Lala Rajbali Lai v. Partappur Co., Ltd., 130, 549. 
Lalasa Motisa v. Bhag\vant Kannao, 194. 

Lai Ballabh Nath Sah Deo v. Habibur Rahman, 189, 
Lai Behari v. Brahmdeo Pandey, 1182, 1215. 

Lai Bhagwat Singh v. Hari Kishen Das, 193, 218, 387, 
397, 989- 

Lai Chand v. Emperor, 1049. 

Lai Chand Hirachand v. Tuljaram Raoji, 1035. 

Lai Chandra Mool Singh v. Tej Bahadur Singh, 

928, 1188. 

P. C. Lai Choudhury v. Bilto Malito, I20. 

Lai Devi v. Nathu Ram, 325, 326. 

Lai Ganga Kant Singh v. Girraj Kuer, 1168. 

Lai Inderjit Nath Sahi Deo v. Pratap Udoi Nath 
Shai Deo, 191. 

Lalit Kumar Das v. Nogendra Lai Das, 765, 766, 877. 
Lalji Mandal v. Parbal Mandal, 331. 

Lai Mohan v. Sita Ram, 35. 

Lai Nar Singh Pratap Baliadur Singh v. Bindha Din, 
282. 

Lai Nar Singh Pratap Bahadur Singh v. jageshar 
Prasad, 925. 

Lai Pari v.Janki Rai, no, lu, 115. 

Lai Raj Rajeshwari Prasad Singh v. Pitarobar Das, 

** 79 - 

Lalta Prasad v. Dharam Dass, 1158, 1170, 

Lalta Prasad v. D\varka Prasad, 616. 



TABLE OF GASES DIGESTED 


xxi 


•Lalta Singh v. Sridhar Sukul, 1 149. 

Laltu Singh v. Mangan Singh, 221. 

Lai Udey Pratap Narain v. Ram Awadh Kurmi, 1 199. 
Land Acquisition Officer, Calicut v. Subba Rao, 717. 
Land Acquisition Officer, Karachi v. Hiranand 
, Lilaram. Se 6 Special Land Acquisition Officer, 
Karachi. 

Lankaram v, Sundaragopala Ayyar, 233, 1080. 
Latchanna Doravaru v. Mallu Doravaru, 275, 350. 
Laxman Anant v. Govind Rambhat, 239. 

Laxmanrao v, Jagannath, 718. 

Laxmibai v. Keshavrao Lingamgouda, 603, 604. 
Laxmibai v. Narayan, 104. 

Laxmi Chand v. Jhandu, 20. 

Lewai Khan v. Goolreze Khan, 387. 

Liaqat Husain v. Mahomed Razi, 1176. 

Light of Asia Insurance Co., Ltd., In re, 375. 

Light of Asia Insurance Co., Ltd., In re, 372, 692. 
Lilomal Manumal v. Emperor, 952. 

Lingappa Rayappa v. Kadappa Bapurao, 603, 622. 
Linga Reddi v. Subbarami Reddi, 799. 

Lmgeshwara Devara Bhandaram v. Nagappa, 1145. 
Liquidator, Dhundhwa Co-operative Society v. Phagu 
Sao, 137. 

Liquidator, Nawadah Bazar Co-operative Society v. 

Domi Ram, 134, 241. 

Lobhilal Chunnilal v. Jairam, 180. 

Loke Nath Mukherjec v. Abani Nath, 244, 1233. 
Lokman v. Motilal, 313. 

Lorind Chand v.Punjab National Bank, Ltd., 572, 782. 
Lorind Singh v. Gulab Singh, 1022. 

Louis Thomas Pinto, In the matter of, 1015. 

Loung Tahir v. Ram Singh Thakur Ram, 266, 332. 
Lucknow Automobiles v. Replacement Parts Co., 
, .383, 393. 

Luti Singh v. Ramkirit Singh, 471. 

M 

M. & S. M. Ry. Co. v. Municipal Council, Bezwada, 
832. 

Ma Aye Mya v. Chew Cheng Guat, 161, 1009. 

Ma Aye Tin v. Daw Thant, 160. 

Ma Aye Tin v. Ellerman’s Arracan Rice and Trading 
Co., Ltd., 318. 

Machado v. Official Liquidator,T.N. & Q.Bank, Ltd., 

376. 

Mackinnon v. Sampat Kumar Sinha, 16, 207, 572. 
Madan Gopal v. Harai Baqal, 1 191. 

Madan Gopal v. Sankatha Prasad, 250, 1211, 1214. 
Madanlal v. Ramchanderswami, 333. 

Madhaorao v. Hanmant, 1091. 

Madhaorao v. Keshao Gajanan, 352. 

Madhaorao Narayanrao v. Yadaorao, 325. 

Madhava Ramachandra Kamath v. Canara Banking 
Corporation, Ltd., 370. 

Madhava Rao v. Administrator-General of Madras, 

_ _ ,J094> 1231. 

Madhavi Amma v. Nagappan Nair, 855. 

P. Madhavlal Desai v. Jcihing Bhai Bala Bhai and Sons, 
1015. 

Madhim Ghasi v. Narku Sahu, 192. 

Madho Hari v. Sambharao, 1009. 

Madho Prasad Singh v. Makutdhari Singh, 110, 1 1 2, 

342. 

Madhusudan Mahanti v. Emperor, 1018. 

Madina Bibi Sahiba v. Ismail Durga Association, 
^2, 1119. 

Ma Dun May v. Saw James, 537. i 

Madura Municipality v. Nataraja Pillai, 833. 

Ma E Thwe v. U Tha Yin, 877. 

M^har Singh v. Emperor, 958. 

Magniram Bangor & Co.. In re. 671. 

Mahabal Prasad v. T.s 


lilt 


Mahabir v. Ram Lai, 1149. 

Mahabir Prasad v. Dharma, 720. 

Mahabir Prasad v. Jugal Kishore Prasad, 315, 990. 
Mahabir Prasad v. Ram Charan, 1 1 64, 1 1 66. 

Mahabir Prasad v. Shah Mukhtar Ahmad; 2'>7, 78a.. 
j Mahabir Sah v. Emperor, 305, 950. 

Mahabir Singh v. Tirbhawan Bahadur Singh, 206. 
Mahadeo v. Ghurpatter, 351, 1219. 

Mahadeo Das v. Tribeni Prasad Singh, 216. 

Mahadeo Nath v. Emperor. 938, 950. 

Mahadevi v. Sankara Menon, 1039. 

Mahadevi v. Suraj Bali, 1223. 

Mahalakshmamma v. Venkatanarayanamurthi, 416. 
Mahalakshmi Naidu v. Satyam, 437. 

Mahalakshmi Rakhit v. Shamrangini, 71, 77 6qq 
Maha Latchayya v. Adi Seshayya, 742. 

Mahalingam Chettiar v. Ramanathan Chettiar, 302. 

Mahalingappa Chanmallappa v. Shankarayya Guru- 
I shantayya, 721. 

; Mahamaya Ojhain v. Laheria Sarai Central Co- 
I operative Bank, Ltd., 133. 

Mahanandi Reddi v. Venkatappa, 272. 

Mahangi Chamar v. Kesho Prasad Pandey, 27. 
Maha Prasad v. Dukh Haran Nath^ 923. 

Maharaja of Cochin v. Thupran, 202 
Maharaja Pande v. Kali Din Pande, 1012. 

Maharaja of Pithapuram v. Mangamma, 840. 
Maharaji v. Jagatpal Singh, 15, 732. 

Maharaj Kishore Khanna v. Benares Bank, Ltd.. 37a 
Maha Ram v. Harbans, 41. ^ 

Maharam v. Jugal Kishore, 36. 

Mahbubur Rahman v. Deolal Singh 119 
Mahendra Nath Sardar v. Kali Pada Haidar, 03. 
Mahesh Chandra v. Manindra Nath Das 876; 
Mahesh Chandra Dhupi v. Emperor, 040. 

Mahindra Nath Guin v. Surajmal, 4, 5, 1002. 

Ma Hmwe v. Daw Win Tha, 745, 

A. C. Mahomed v. Corporation of Calcutta, 1087. 
Mahomed Abbas v* Abdul Hamid, *I73 
Mahomed Abdul Karim v. Abdul Sattar c,oo 
Mahomed Abdullah v. Kunj Behari Lai’ 303’ 
Mahomed Abdul Wahab v. Emperor, 461. 

Mahomed Akbar Khan v. Musharaf lOian 087 
Mahomed All V. Dinesh Chandra Roy, 530’ 531, 862, 
867,871,893,1031. » 

Mahomed Ali v. Kuckerja, Ltd., Sialkot, 715. 

Mahomed Ali Jan v. Mirza Abdul Hakim, 1012 
Mahomedally Tayebally v. Safiabai, 280, 321 778 
Mahomed Aminuddin v. Mahomed Abdur 7’ 
Mahomed Arif v. Emperor, 555. ’ 

Mahomed Ashraf Ali Khan v. Kubra Begam, 1162 
Mahomed Aslam Khan v. Irshad Begam, 1042. 
Mahomed Ayub Mahomed Jamul, In re, 684/ * 
Mahomed Azim v. Bhagat Ram, 919. 

Mahomed Bakhsh v. Allah Din, 765, 876. 

Mahomed Bakhsh v. Emperor, 971. 

Mahomed Bakhsh Bago v. Emperor, 549. 

Mahomed Beg v. Ehsan Beg, 434, 435. 

Mahomed Din v. Hafiz Mehdi Shah, 1041. 

Mahomed Ejaz Rasul v. Ah Mahomed, 28*^ ufift 
U32, 1133. 

Md. Habibur Rahman v. Dewan Gope, 119. 

Mahomed Haiderali Khan v. Brojendra Kumar cfi.. 
Mahomed Hanif v. Khairat Ali, 1140. 

Mahomed Hashim Ali Khan v. Iffat Ara HamicL 
Begum, 15,311,405,780,868, 869, 870. 871 
•.893, 99 *- ^ * 

Mahomed Hossain v. Mahomed Raffique, 160 
Mahomed Husain v. Emperor, 1090, logi, 

Mahomed Hussain v. Emperor, 1090. 

Mahomed Hus^ v. Nageshwar Prasad (Baba Din^ 
1157, 1068. ^ 



XXll 


THE YEARLY DIGEST, 1941 


Mahomed Hussain Khan v. Bala Laxman Kunbi, 
268, 1146. 

Mahomed Ibrahim v. Naughton, 452. 

Mahomed Idris Haidri v. Habibur Rahman, 243, 251. 
Mahomed Ihtisham Ali v. Lachhman Prasad, 266, 

1 162. 

Mahomed Ikhtiar v. Himtu Ram, 722. 

Mahomed Ikhtiyar v. Khana, 522, 698. 

Mahomed Iqtadar Alam v. Afzaluddin Haidar, 1197* 
Mahomed Ishaq v. Emperor, 1051, 1226. 

Mahomed Ismail v. The King, 875. 

Mahomed Ismail v. Municipal Board, Benares, 1195. 
Mahomed Jaiar v. Lai Bahadur, 518, 528. 

Mahomed Jamil Khan v. Kewal Ram, 7^4’ 

Mahomed Jan v. Gutta Singh, 231. 

Mahomed Jan v. Kirpal Singh, 231. 

Mahomed Kazim Husain V. Nadri Begam, 862, 1066. 
Mahomed Khalick v. The King, 783. 

Mahomed Khan v. Emperor, 943. 

Mahomed Khudabux v. Ramchandra Rao, 185, 1071. 
Mahomed Mahdi v. Jagat Singh, 5, 781. 

Mahomed Masud v. Kaniz Fatima, 1181. 

Mahomed Mehdi v. Barhu Baqqal, 1213, 1218. 
Mahomed Mehdi v. Ramjilal, 480. 

Mahomed Mobin v. Kedar Nath Thakur, 122. 
Mahomed Mohtashim v. Joti Prasad, 199, 982, 1148. 
Mahomed Mottaki v. Mt. Shamsunnissa Khatun, 
866 . 

Mahomed Murtaza v. Cyril Indernath, 189. 

Mahomed Naim v. Ram Lai Gope, 1 15, 117, 1 18, 1 19. 
Mahomed Naqir v. Alauddin Ahmad, 786. 

Mahomed Nawaz v. Emperor, 1004, 1005. 

Mahomed Nazir v. Mahomed Khasim, 899. 

Mahomed Osman v. Jambulingam Chettiar, 562, 877, 
1020. 

Mahomed Raza v. Ahmad Abbas, 1189, 1190. 
Mahomed Raza v. Inder Singh, 1167, 1172, 

Mahomed Saadat Ali Khan v. Punjab National Bank, 
Ltd., 304. 

Mahomed Sadiq Ali Khan v. Fakhr Jahan Begam, 

1158, 1159- 

Mahomed Shadak Koyi Saheb v. Venkata Komaraju, 
256, 876. 

^ahomed Shaft v. Emperor, 1154. 

Mahomed Shaft v. Sialkot Municipality, 240, 586,1052. 
Mahomed Shaft v. Wasti Ram, 1048, 1050. 
Mahomed Shakir v. Kalka Prasad, 405. 

Mahomed Sharif v. Diwan Singh, 492. 

Mahomed Sohail v. Ghulam Rasul, 422, 860. 
Mahomed Sulaiman Khan v. Amir Jan, 932, 933. 
Mahomed Tahir v. Emperor, 482. 

Mahomed Taqi v. Chitaru, 573. 

Mahomed Taqi v. Ewaz Mahomed, 10, 928. 

Mahomed Taqi Ahmad Khan v. Farmoodi Begam, 
860, 861. 

Mahomed Umar v. Mt. Banobi, 866. 

Mahomed Yar v. Ali Mahomed, 485. 

Mahomed Yusuf v. Azimuddin, 870, 893, 1235. 
Mahomed Yusuf v. Panchhi Lai Raut, 127. 
Mahomed Yusuf v. Sarju Singh, 763, 993. 

Mahomed Zaman Khan v. Bhawanjec, 1193. 
Mahomed Zea v. Jangi, 216. 

Mahrana v. Mahraj Narain, 216. 

Mahtab Singh v. Emperor, 497. 

Ma Htwa Yin v. Maung Thct Hnin, 1237. 

Maila Gowda v. Emperor, 466. 

Majid-ud-din Ahmad v. Lokenath Pandey, 129. 
Majidunnisa Bibi v. Puranchander Roy, 1032. 

A. C. Majumdar v. Emperor, 543. 

K. C. Majumdar v. Suraj Singh, 266, 284, 293. 

Ma Kalema v. Ma Kyaing, 332. 

Makhan Lai v. Hari Kishan Singh, 1 1 72. 


Venkawa 


726. 


Makhan Mai Ram Chand v. Commissioner of Income- 

tax, Punjab, 687. 

Makhan Singh v. Kishan Lai, 1 1 55- 
Ma Khin Yi v. Edward Khin Maung, 404. 

Makka Lai V. Ganga Singh, 530» M9. 5^- 

Maksudan Lai Sahu v. Niranjan Nath Das, 189, 760. 
Ma Kyin Sein v. Maung Kym Htaik, 157. 

Malati v. Surendra Nath, 167, ^7* 

Malikarjuna Gowda Rudra Gowda v. 
Ramchandrappa, 62 1 . 

Mallamma v. Basamma, 399* 

Mallayya v. Jagannadhamma, 1100. 

Mallayya v. Mallayya, 805. 

P. C. Mallick and D. C. Aich, In ff, bbx. 

N. Mammad v. Narayana Pattar, 830. 

Ma Mo E V. Ma Kun Hlamg, 572. 

Mamraj Maniram v. Mahomed Hashim, 76?, 850. 
Manager, Court of Wards v. Seth Moolchand, 174. 

693, 7x2. 

Manager, Nator Taj Wards* Estate v. Gcda Bewa, 57. 

Manak Chand v. Iota Ram, 73®* ^ 

Manak Khan v. Mt. Mulkhan Bano, 53b. 

Manaklal Beharilal v. Mt. Kisni, 629. 

Mancherji Pallonji v. Dinbai Nusscrwanji. 

Nandi Mia v. Sekandcr Mia, 9* > 92* 

Mangal v. Tonda, 1205. 

Mangal Chand v. Rasool Bux, 32, 1200. 

Mangal Singh v. Emperor, 962. 

Mangal Singh V. Hira Singh, 7 1 5. 

Mangal Singh v. Suraj Baksh Singh, 1167* 

Mangal Singh Lakhbir Singh v. Jaggat Ram, 271. 
Mangamma v. Paidayya, 248. 

Mangatram v. Hundomal, 720. 

Mange v. Mani, 21. 

Mangia v. Sakia, 288. 

Mangilal V. Mool Chand, 419. 

Mangilal v. Zam Singh. See Seth Mangilal. 

Mangia v. Lakha, 780. 

Mangrcy v. Sunder, 348. 

Manibai v. Bhimji Lalji, 651. 

Manickam v. Emperor, 429. 

Manicka Mudaliar v. Ammakannu, 568, 985. 

Manicka Mudaliar v. Andalammal, 846. 
Manickavasaga Nadar v. Krishnas>vami Iyer, 431. 
Mani Chandra Sadhu Khan v.Gour Krishna Pramamfc 
1069. 

Manikrao v. Motiram, 105. 

Maniksa v. Anna, 174, 641. 

Manikham v. Manikyamma, 230. 

Manindra Chandra Roy v. Gopi Ballav Sen, 59> 
Manindra Nath Ghose v. Mandar Biswas, 360* 

Mani Shankar Someshwar Pandya v. AllianzaUM 
Stutiagartcr Labeno Vcrsichcrungs Bank, 585^ 
691. 

Manjula Bai v. Janoji Rao, 537. 

Manmatha Nath v. Ananga Kumar, 64, 65. 
Manmatha Nath Bose v. Renula Bibi, 70, 73. 
Manmatha Nath Bose v. Renula Bose, 70, 75. 
Manmohan Das v. Official Liquidators, 542 
Manmohan Das v. U. P. Government, 738. 
Manncngath Ittichcri v. Appu Menon, 854. 
Manodutta Dubey v. Ram Samujh, 1216. 
Mansharam Gianchand v. Emperor, 447* 4®9» 49^ 
5*2, 513, 952, 963, 966. 

Man Singh v. Babu Lai, 527, 1 1 53, 1 229. 

Man Singh Moti Ram v, B. N. Sinha, Jii9i 
Mantajaddin v. Alam, 559, 781. 

Manthiri Goundan v, Anmachalam Goundan, 91 7» 
Manu Oraon v. Abraham Oraon, 544. 

Ma Nyun Yin v. Ma Kyin, 159, 557. 

Manzar Hassan v. Sukhlal Gope, 118, XI 9. 

Manzoor Aqa v. Manzoor Husain, it 93* 


1125 


TABLE OF CASES DIGESTED 


xxiix 


Ma Pwa Shin v. Ma Gale, i6i. 

Maqbool Husain v. Emperor, 444, 586, 589, 

Maqbul Ahmad v. Mirza Khan, 1240. 
Maragadhammal v. Yasodhammal, 846. 

Marana Goundan, In re^ 961. 

Marfat Ali Mirza v. Jabedannessa Bibi, 865. 

C. W. Mariano v. Provost, 1093, 1094. 

Marimuthu Kavandan v. Emperor, 970. 

Marina Ammayi v. Mirza Bakhar Beg Saheb, 803, 
Marina Ammayi v. Secretary of State, 241, 242. 
Maroti v. Kisan Lai, 223, 316, 784. 

Marriott v. Municipality of Howrah, 67, 1059. 

Martin v. Wellington, 697, 1018. 

Marudamuthu Pillai, In re^ 468. 

Maruthavamalai Moopanar v. Avadaiachi, 303. 
Marutreerao v. Thakurdas, 228. 

Mashahur v. Subhan Din, 319. 

Masood Ahmad v. Bikan Mahuri, 88, 722. 

Masooma Begam v. Mahomed Raza, 568. 

Mata Din v. Imdad Khan, 289, 922, 1039. 

Mata Din v. Kali Prasad, 361. 

Mata Din v, Sita Ram, 791, 

Matbar v. Bhagwan Dass, 295. 

Ma Than Sein v. Ma Hla Yi, 269, 

Mathra Das v. Court of Wards, Kartarpur, 1056. 
Mathura v. Rameshwar, 555, 576. 

Mathura Prasad v. Bachan Singh, 1213. 

Mathura Prasad v. Jadu Nath Singh, 1166. 

Mathura Prasad v. Jai Lai, 39, 216. 

Mathura Prasad v. Kanhaiya Lai, 193. 

Mathura Prasad v. Sita Ram, 353, 920. 

Mathura Singh v. Ain Ullah, 1172. 

C. H. Matilda Peiris v. Sellamuthu Pillai, 1004. 

Ma Tin Aye v. Khin Khin Gyi, 157. 

Ma Tin Tin v. Maung Aye, 480, 487, 488, 700, 701. 
Matwala Ram v. Emperor, 1045. 

Maung Ba Ku v. The King, 162, 714. 

Maung Ba Thaw v. Maw Saw May, 325. 

Maung Chan Sein v. The King, 968. 

Maung Daw Na v. Maung Wa Maung, 886. 

Maimg Man v. Maung Sai Gui, 1077. 

Maung Maung v. Ma Sein Kyi, 160, 993, 1235. 
Maung Mya Din v. K.P.A.P, Chettyar Firm, 165. 
Maung Mya Maung v. Meyappa Chettyar, 1071, 
Maung PoHlaingv. Po Nyi, 158, 161, 402, 403. 

Maung Shein v. The King, 445. 

Maung Shwe Thin v. Maung Tha Ok, 1227. 

Maung Sin v. Maung Byaung, 1007. 

Maung Thet v. Maung Chit Kywe, 441. 

Maung Tun Zan v, Ma Myaing, 487. 

Maung Ya v. Maung Lu Gyaw, 414. 

Ma Wa Nu v. Ma Than, 423. 

Mayadhar Swain v. Netrananda Mohanty, 466. 
Mayandi Chettiar v. Madura Municipality, 843. 
Mazaffar Hussain v. Administrator of the Lahore 
Municipality, 689, mo. 

E. C. McCankie, In the matter ofy 1096. 

M. Do Carmo Lobo v. Official Assignee, 1016. 

Meer Singh v. Emperor, 532. 

Meghaji v. V. D. Bhake, 1026. 

Megh Raj v. Allah Rakhia, 584, 1055. 

Meghraj v. Sri Digambir Jain Mandir, 644. 

M^hraJ Golab Ghand v. Chandra Kamal, 204. 

Mehdi Husain v. Mahomed Jawad, 1127. 
Meherban v. Yusufkhan 779, 780, 978. 

Mehr Abdulla v. Dasu Ram, 1047. 

Melu V. Gajju, 894. 

Mengha Ram v. Makhna, 530. 

Meyappa Chettiar v. Ramaswami Chettiar, 767. 

^an Iftikhar-ud-din v. Emperor, 424, 475, 505, 516. 
Mianji Khan v. Emperor, 465, 475, 956. 

^an Sharif Gui v. Said Gul, 8, 402, 766, 


I Michel Habib Taji Ayoub v. Sheikh Suleman, 385. 

I Midnapur Zemindari Co., Ltd. v. Bengal-N^puf 
Ry. Co., Ltd., 721. 

Midnapore Zemindary Co., Ltd. v. Bijoy Singh 
Dudhuria, 58, 406, 1237. 

Midnapore Zemindary Co. v. Chintamoni Mondal, 
190, 252. 

Mir Akhatar Hossaiu v. Gurupada Haidar, 413. 
Mir^Ghulam Hussain Sahib v. Ayesha Bibi, 600, 741. 
Mirja Mahomed Masur Ali Khan, In re, 1016. 

Mir Mahomed v. Divisional Superintendent, North- 
Western Ry., Karachi, 938. 

Mir Mahomed Husain v. Mahomed Habib Khan, 923, 

924- 

Mirza Akbar v. Emperor, 454, 548, 919. 

Mirza Jan v. Ghulam Raza, 317, 322, 773. 

Misri Lai v. Nanhoo, 16. 

Mithalal Ranchhoddas v. Maneklal Mohanlal, 264. 
Mithan Lai v. Budh Sen, 1214. 

Mithan Lai v. Official Liquidators, Agra Spinning & 
Weaving Mills Co., Ltd., 365, 368. 

j Mitha Rustomji Murzban v. Nusserwanji Nowroji, 
t 1106, 1107, 1108. 

Mithoolal v. Babu Jainarayan, 198. 

U. C. Mitra v. Mahomed Ismail, 1036. 

Mittulal Singhania v. Pursotome Debi, 629. 

D. Mody V. Emperor, 478. 

Mohabbe Ali Khan v. Chhotey, 42, 785. 

Mohana Reddi v. Gangaraju, 621. 

Mohan Lai v. Parmanand Hotchand, 308. 

Mohan Lai v. Ram Dayal, 207, 625, 628, 634. 

Mohan Lai v. Sri Ram, 995. 

Mohanlal v. Vinayak, 387. 

Mohib Ali v. Buchunu, 33. 

Mohini- Mohan v. Bir Bil^am Kishore Manikya, 77s% 

779 * 930 » ” 03 - 

Mohini Ranjun v. Surendra Chandra, 72, 75. 
Mohiuddin v. Asha Bibi, 708. 

Mohiuddin Ahmed v. Sofia Khatun, 15, 870, 890, 893. 
Mohri Kunwar v. Keshri Chandra, 285, 406, 407. 
Moidin V. Dakshayani Amma, 236. 

Moinuddin v. Jagmohan, 520, 1203. 

Moinuddin v. Sheogobind Sahu, 447. 

Molai Misir v. Gopal Lai, 39. 

Molar V. Co-operative Credit Society, Samalka, 1029, 
Molhu Singh v. Aflatoon, 1224. 

Monappa v. Venkatasami Naidu, 948. 

Monmatha Koley v. Emperor, 497. 

Mon Mohan Singh v. Raghu Nandan Singh, 189, 600, 
Mool Chand v. Phool Chand, 257. 

Moongan v. Roshan Ali, 449. 

Morarjee Gokuldas & Co. v, Sholapur Sp innin g ^ 
Weaving Co., Ltd., 148, 298. 

Moreshwar Parashram v. Commissioner, Chhattisgarh 
Division, 180. 

Motilal v. Nathu, 784, 1031. 

Motiram v. Emperor, 502, 512, 954, 958, 1059, io6o. 
Moujali V. Emperor, 451, 964. 

Moujilal v. Emperor, 468. 

Mritunjoy Roy v. Netai Chand Dutt, 75. 

Mujawir Husain v. Kishwar Jehan Begam, 261, 336. 
Mujjaffar Shaikh v. Emperor. See Emperor v* 
Mujjawar Sheikh, 457, 458, 938. 

Mukandi Lai v. Shafiuilah, 1201. 

Mukund Lai, In re, 703. 

Mukai^ p,an v. Hardit Singh, 373, 405, 4,4, 984. 
Mukh Naram Singh v. Ramlochan Tiwari, 757 783: 
Mukimannessa v. Rameswar Shukul, 219. ’ ' 

Mukund Lai v. Oudh Narain Singh, 723! 

Mukund Martu v. Emperor, 470. 

Mula V. Ram Dulari, 928. 

Mula V. Sohan Singh, 1042, 1058. 

Mula Singh V. Emperor, 737. 



3CXIV 


THE YEARLY DIGEST, 1941 


Mulchand v. Harkishindas, 243, 245» 246, 986, 1003* 
Mulchand Tagiomal v. Shamdas Jethanand, 935, 985, 
1143. 

Mulgund Co-operative Credit Society v. Shidlingappa 
Ishwarappa, 151, 619, 636, 997. 

Mullu V. Chhanga, 35. 

Mulraj Virji v. Nainmal Pratapehand, 881, ii30* 
Munar Pandey v. Emperor, 494, 495. 

Mundrika Singh v. Nand Lai Singh, 314. 

Muneshar Kurmi v. Balal, 1205. 

Munia v. Manohar Lai, 197, 353, 550, 646. 
Muniamma v. Akkannamma, 629. 

Municipal Board, Barclly v. Ram Gopal, 1198- 
Municipal Board, Cawnpore v. Roopchand Jain, 1138, 
1196. 

Municipal Board, Gorakpur v. Kamlapat Rai, 1 197. 
Municipal Board, Lucknow v. Ram Dei, iiio, 1197* 
Municipal Board of Lucknow v. Ramji Lai, 1196. 
Municipal Board, Unao v. Yagdutt, 1196. 

Municipal Borough of Ahmedabad v. Aryodaya 
Ginning and Manufacturing Co., Ltd., 152, 153. 

Municipal Committee, Bilaspur v. Wamanrao 
Vinayakrao, 183, 296, 694. 

Municipal Committee, Hafizabad v. Gopal Das, 226, 

253 - 

Municipal Committee, Montgomery v. Sant Singh, 
1051, 1087. 

Municipal Committee, Peshawar v. Abdulla Jan, 1051. 
Municipal Corporation of the City of Bombay v. 
Anandrao, 736. 

Municipal Council, Adoni v. Babu Naidu, 833. 
Municipal Council, Palni v. Sri Dhandayuthapani 
Devasthanam, 832. 

Muni Lai Agarwala v. Public of Bhagalpur, 431. 
Muniram v. Mukhtar Begam, 422, 861. 

Muniratna Gurukkal, In re^ 1074. 

Muni Reddy v. Muni Reddy, 831. 

Munir-ud-daulat Dilawar Husain v. Abdur Rahman, 
1024. 

Munisami Mudali v. Narasappa Mudali, 836, 838, 841 , 
981. 

Munisami Raju v. Madhava Rao, 402. 
Munivenkatamma v. Chikrangamma, 613. 

Munnalal v. Gopilal, 265, 313, 700, 701. 

Munna Lai v. Mulaim Singh, 25. 

Munna Lai v. Singhai Komal Chandra, 1 129. 
Munusami Chetti v. Chenchu Naidu, 828. 

Muradali v. Emperor, 489. 

Murari Mohan v. Krishnapada, 349. 

Murli V. Shyam Bihari, 1199. 

Murlidhar v. Amar Nath, 6, 645. 

Murli Dhar v. Girija Kuer, 1157. 

Murlidhar v. Gorakh Ram Sadhoram, 526. 
Murlidhar v. Hazarilal, 186, 187, 732. 

Murlidhar v. Mahabir Singh, 788. 

Murli Dhar v. Pitambar Lai, 38, 40. 
Murlidharjagannath v. Rikhi Ram Hari Chand, 1 143. 
Murthuza Sahib, In re, 850. 

Musaheb Khan v. Raj Kumar Bakshi, 257. 

Muslim Khan v. State, 1060. 

Mt. Bibi Umatul Rasul v. Mt. Lakho Kuer, 31 1. 

Mt. GaribiaBibi v. Official Receiver, 1021, 1022, 1025, 
Mt. Hassan Pari v. Emperor, 552, 569. 

Mt. Kammon v. Allah Bakhsh, 320, 867. 

Mt. Kunti Devi v. Bhola Nath, 363, 

Mt. Madara v. Secretary of State, 717. 

Mt. Mariam v. Fazal Karim, 890. 

Mt. Masan v. State, 706. 

Mt. Masiha Khatun v. Ulatannessa Bibi, 55. 

Mt. Motai V. Mahomed Akbar Khan, 352, 919, i loi. 
Mt. Radhabai v. Pandharinath, 634, 635. 

Mt. Zamo v. Habib Khan, 920. 


Mustfa V. State, 1060. 

Muthu Goundan v. Peria Goundan, 831 . 

Muthukaruppan Chettiar v. Subbiah Chettiar, 799- 
Muthukumaru Maniakarar v. Pethia Maniakarar, 235* 
Muthupalaniappa Chettiar v. Raman Chettiar, 1033* 
Muthuswami Chettiar v. Narayanaswami ChetUar, 

338. 

Muthusami Chettiar v. Periyal Achi, 261, 1029* 
Muthuswami Thevar v. Rajaram Pandian, 434* 
Muthusami Tevar v. Raja Ram Pandian, 43®- 
Muthuswami Udayan v. Emperor, 969. 

Muthyalu v. Chinnayya, 819. 

Muzaffar Sarfraz v. Rahim Jana, 7, 52J » ob?. 
Mymensingh Loan Office, Ltd. v. Basir Sheikh, 54* 

N 

Nabakumar Singh v. Maharaja Jogindra Nath Roy* 

Nabendra Kishore Roy v. Purnasashi Choudhup^, 200.. 
Nabendra Nath Basak v. Shasabindoo Nath, 386, 392, 

77®- 

Nabi Husain v. Girja Shankar, 38. 

Nabir Sodagar v. State, 707. 

Nabiruddin Sarkar v. Osman Gani, 93- 
Nachal v. Emperor, 959. 

Nachi Naicker v. Emperor, 843. 

Nadirshaw H. Contractor v. Gajraj Sheokarandas, 45.. 
Nagabhushanam v. Venkayya, 798. 

Nagabhushana Bhatta v. Seetamma, 984, 993, 999- 
Nagadu v. Emperor, 517. 

Nagalinga Chetty v. Srinivasa Aiyangar, 227. 
Nagamma, In re, 501, 507. 

Nagappa v. Nanjundappa, 897. 

Nagappa Channappa v. Ramsing Jessasing, 195- 
Nagappa Chettiar v. Annapoorani Achi, 825. 
Nagappa Chettiar v. Zamindar of Sivaganga, 828. 
Nagarajan v. Krishna Ayyar, 823, 

Nagaraja Rao v. Koothappan, 563, 1067. 

Nagar Mai v. Emperor, 1040. 

Nagasundaram Pillai v. Matliurbootham Aiyar, 820. 
Nagayya v. Venkatayya, 876. 

Nagcndra Chandra Lahiri v. Mahomed Abdus Sobha» 
Sahib, 96. 

Nagcndra Nath Roy v. Dinendra Nath Roy, 86. 
Nagendrasa v. Ramakrishnasa, 905. 

Nagesar Chamar v. Bindeshari Pande, 1215. 

Nageshar Prasad v. Chandrapal Singh, 1 195. 

Nagi Rcddi v. Nanjundappa, 603. 

Nagoor Gani v. A. K. A. C. T. A. L. C. Chettiar, 74^^ 
Nagorao v. Gulabrao, 245, 246. 

Nagore Durga v. Kannu Pillai, 816. 

Nagpur Electric Light and Power Co. v. Nagpur 
Municipal Committee, 182, 912. 

Naim Saliib v. Tata Iron and Steel Co., Ltd., 73^* 
Naina v. Rajendra Kumar, 1216. 

Naina Maliomcd Rowdier v. Periappa Rowdier, 301 ^ 
Nainamalai Goundan v. Ramaswami Goundan, 43®* 
Nair*ul-nisa v. Aklidar Husain, 1092. . 

Nakul Cliandra v. Sasadhar Saha, 573. 

Nalini Kanta Maity v. Brojo Mohan Patra, 54. 
Nalini Kanta Roy v. Suresh Chandra Chakravarty, 85^ 
Nalini Nath Mallik v. Radhashyam Mar>vari, 413, 415^ 
Nallangal v. Arasappapillaipatti Co-operative 
Society, 1147. 

Nallappa Goundan v. Chinnammal, 441. 

Nallasivan Pillai v. Ganapadii Mudahar, 1145* 
Nalupurappatd Mammad v. Narayana Pattar, 797* 
Naman v. Hari Singh, 1070. 

Namberumal Naidu v. Muthu Kalathi Mudali, 452. 
Nanakv. Faqira, 778. 

Nanak Chand v. Piran Ditta, 716, 717. 

Nandgopal Om Prakash v. Mchnga Mai Kishori LaI; 

330» 935- 


TABLE OF CASES DIGESTED 


XXV 


Nandia v. Emperor, 510. 

Nand Kishwar Bux Roy v. Gopal Bux Rai, 545, 566, 

567, 981. 

Nand Kumar Sinha v. Pasupati Ghosh, 267, 589. 
Nand Lai v. Emperor, 1090. 

Nand Lai v. Emperor, 569. 

Nand Lai v. Mohan Lai, 1036. 

Nandlal Tribhovandas v. Baker Jafer & Co., 330, 
Nanhe Singh v. Ram Narain, 409. 

Nani Patra v. Madhusudan Bera, 983. 

Nanjappa Chetty v. Perumal Chettiar, 198. 

Nanji Reddi v. Narasamma, 446. 

Nanjunda Chetty v. Lakshmanan Chettiar, 788. 
Nanjundappa v. Jinnadathappa, 898. 

Nanki Devi v. Madho Ram, 620. 

Nanunda V. Mahi Pal, 217, 1038. 

Nanuram v. Radhabai, 405, 635. 

Narain v. Lakhmi Narain, 1210. 

Narain Das Gulab Singh v. Patiala Durbar, 235, 344. 
Narain Lai v. Shivcharan Singh, 42. 

Narain Singh v. Keshar Singh, 1096. 

Narain Singh v. Netram, 521, 548. 

Narain Singh v. Panna Lai, 492. 

Narain Singh v. Radhey Shyam Seth, 1178. 
Narasareddi v. Ranga Reddi, 808. 

Narasimha Ayyar v. Krishna Ayyar, 985, 1109. 
Narasimha Mallaiya v. Abdal Gaffoor, 1 1 12. 
Narasimhamurti v. Hayat Khan, 355. 
Narasimhamurthi v. Maharaja of Pithapur, 1120, 
1121. 

Narasimhamurthi v. Satyanandam, 1138. 
Narasimhappadu v. Emperor, 949. 

Narasimharaju Garu v. Official Receiver, East Goda- 
vary, 394. 

Narasimha Rao v. Venkataramana Rao, 845. 
Narasimha Setty v. Nanjamma, 625, 636, 905. 
Narasimhulu Naidu v. Naga Reddy, 388. 

Narayana v, Dugal, 1063. 

Narayana v. Gurramma, 281. 

Narayana Gajapati Raju v. Annapurnamma, 717, 836. 
Narayana Gajapati Raj i v. Jagayya, 839. 
Narayanamma v. Venkatachalam, 808. 
Narayanamurthi v. Nageswara Rao, 396, 397. 
Narayanan Chettiar v. Chidambaram Chettiar, 292. 
Narayanan Chettiar v. Commissioner of Income-tax, 
Madras, 660. 

Narayanan Chettyar v. Ma Saw Hla, 277. 

Narayanan Chettiar v. Official Assignee, 999. 
Narayanan Chettiar v. Secretary of State, 858. 
Narayanan Chettiar v. Veeru Goundar, 804. 
Narayanan Nambiar, In re^ 497. 

Narayanan Nambiar v. Kunhathayi Amma, 1 103. 
Narayanan Nambudripad, In re^ 856. 

Narayanan Nambudripad v. Achuthan Nayar, 796. 
Narayana Reddi, In re, 497. 

Narayanaswami v. Narayya, 465. 

Narayanaswami Ayyar v. Sevadappa Goundar, 206. 
Narayanaswami Chetti v, Venkata Reddi, 828. 
Narayanaswami Konar v. Munuswami Konar, 409. 
Narayanasami Reddy v. Veerasami Reddy, 796. 
Narayanayya v. Venkatayya, 812. 

Narayandas v, Amrut Waman, 184. 

Narayan Harihar v. Bulakhidas, 1 78. 

Narendra Chandra De v. Rajendra Chandra Chanda, 
252, 560, 596, 1235, 1236. 

Narhari v. Maharani, 178. 

Narharsingji Ishvarsinghi v. Secretary of State, 151, 
595, 602, 735. 

Narikk^ Chatan v. Kesavan Namboodiri, 855. 
Narinjan Das v. Krishan Lai, 625. 

Narottamdas Haijivandas & Co. v. Bulsar Town 
^ Municipality, 146, 156. 

Nar Singh v. Badri 1085, 1 186. 

Narsingh Nar^n v. Rudra Nath, 1 1 6. 

Narsingh Padma Saran v. Moti Lai, 37, 1219. 

Y. D. 1941 — D 


Narsingh Prasad v. Sila Nath Jha, 754. 

Nasimullah v. Emperor, 473. 

Nasir Ahmad v. Anis Ahmad Abbasi, 379, 380. 

Nasir Ahmad Khan v. Saidan, 358. 

Nasir Khan v. Emperor, 480. 

Nasiruddin Karim v. Umerji Adam & Co., U12. 
Naskarparha Jute Mills Co. Ltd., v.Nirmal Kumarjain, 
196. 

Nasrullah Khan v. Mahomed Nawazkhan, 1240. 
Natabar Sasmal v. Krishna Chandra, 279, 539. 
Nataraja Mudaliar v. Devanai Ammal, 964. 

Nataraja Pillai v. Rangaswami Karamundar, 818. 
Natesa Ayyar v. Singaravelu Pillai, 832. 

Natesa Naicker v. Sambanda Chettiar, 261. 

Nathi Lai v. Sri Mai, 935. 

Nathmal v. Balakrishna 201, 252, 298, 299. 

Nathu v. Emperor, 958. 

Nathu Lai v. Gomti Kuer, 531. 

Nathu Mai v, Gokal Chand, 1004. 

Nathu Ram v. State, 706. 

Nathuram Gotiram v. Emperor, 478. 

Nathusa v. Mahomed Siddique, 931. 

Nathusingh v. Anandrao, 634, 1119. 

Nathu Singh v. Emperor, 460, 963. 

Naubat Singh v. Saheb Singh, 24. 

Naubat Singh v. Shambarat Kuer, 648. 

Navaneetha Krishna Yachendra Bahadur v. Rama- 
nujulu Chetty, 815. 

Navin Chandra v. Radhey Shyam, 1155, 1177 1217 
1219. 

Navroo v. Zillimul, 174. 

Nawal Kishore Singh v. Kamta Barai, 36. 

Nayar Modern Bank Ltd., v. Official Liquidator of 
T. N. & Q. Bank Ltd., 378. 

S. E. Naylor v. Emperor, 444. 

Nazir v. Dharm Pal, 876. 

Nazir Abbas v. Azam Shah, 193. 

Nabti Mandal v. Emperor, 449, 454, 576; 940. 
Nedungadi Bank Ltd., v. Doraikannu Animal, S27 
Neelappa Reddiar v. Solaimuthu Udayan, 808. 

Nehal Khan v. Felu Dome, 192, 764. 

Nellore Permanent Fund Ltd., v. Subba Rao 813 
Namasao v. Madhorao Ganesh, 1000, 1139. 

Netar v. Dukan Anant, 710. 

Netram v. Bhagwan, 1 75. 

New Mofussil Co. Ltd., v. Shankerlal Narayandas 
212, 381. ' ^ 

New Standard Bank Ltd., v. Munsar Ali 58 
New Standard Bank Ltd., v. Probodh ’ Chandra 
Chakravarty, 392, 394. 

Nga Khwet v. The King, qe;?. 

Nga Moe v. The King, 956 

Np Thein V. The King, 505, 506, 512, 954. 

Niader y. Kanhaiya, i8, 32. 

Niaz Ali Shah v. Emperor, 1092. 

Nidhan Singh v. Prem Singh, 283. 

Niku V. Anantu, 707. 

Nilakanta Iyer v. Pichai Karan, 469. 

Nilkanth v. Vishwanath, 180. 

Nilmadhab Nandi v. Nirada Sundari Dasi 770 

Nilratan Mukhopadhya v. Cooch Behar Loan Office 
Ltd., 209. 

Nimar Pandey v. Jagdish Pandey 337. 

Ninge Gowda v. Dyave Gowda, 909. 

Nirmal Chandra v. Jyoti Prasad, 642, 642 iiao 
Niroda Sundari v. Kshitish Chandra, 1026. 

Nirsu Raut v. Somar Nonia, 431. 

Nisar Ahmad Khan V. Mohan Manucha, 626 *726 ttc 

Nisar Ali Khan v. Fatima Sultan, 867 ’ 

Nisar Mahomed Khan v. Tan Quir Ahmad, 86, 87, 88, 

Nitya Ranjan MulAerjee v. Niranjan Chandra, 97. 
Nizam Khan v. Hukum Chand, 1026, 1027 1028 moo 
Nokhey Lai v. Shyam Sundar Nath K^J ’928 ’ ® 

Noorjehan Begum V. Eugene Tiocenko. fi’ri fir. oc_ 



XXVI 


THE YEARLY DIGEST, 1941 


Noor Mahomed v. Abdul Fateh, 240, 242. 

Noor Mahomed v. Sonu Mistri, 393. 

Noor Mahomed v. Umrao Mai, 234. 

Nooruddin Esmailji v. Mahomed Umar Subrati, 531. 
Noorul Hoda v. Rai Nohar Prasad Varma, 790. 

A. F. Noronha v. Gladstone VVyllie & Co., Ltd., 875. 
Nura V. Baqr Khan, 1048. 

Nur Ahmad v. Emperor, 1048. 

Nur Hossein Sirang v. Tamijuddin, 203, 390. 

Nurjan Bibi v. Sayemali Mulla, 87. 

Nur Mahomed v. Abdul Qudus, 1185. 

Nurul Hasan v. Abdul Quddus, 137, 138. 

Nurul Hasan v. Emperor, 533. 

Nut Behari Das v. Mahomed AH, 81. 

O 

O. Rm. O.M.Sp. Firm v. Nagappa Chettiar 50, 243, 

777. 

Official Assignee v. Ebrahim Vali, 1014. 

Official Assignee v. Secretary, M. &. S. M Railway 
Employees’ Co-operative Urban Bank, Ltd., 689, 
1017. 

Official Assignee of Madras v. E. V. D’Silva, 1017. 
Official Assignee of Madras v. Hukum Chand Khim- 
sura, 1143. 

Official Assignee of Madras v. Natesa Achari, 756. 
Official Assignee, Madras v. Natesam Filial, 51. 

Official Liquidators, Gorakpur Electric Supply Co., 
Ltd. V. Siemens (India) Ltd., 375 376. 

Official Receiver, Amritsar v. Sohan Lai Ramji Dass, 
273, 288. 

Official Receiver, East Godavari v. Govindaraju, 780. 
Official Receiver, East Godavari v. Veerreddi, 636. 
Official Receiver, Guntur v. Seshayya, 221, 267, 617. 
Official Receiver, Nellore v. Venkiah, 220, 303. 

Official Receiver of Ramnad v.Narayanaswami Thevar 
787. 

Official Trustee v. Raceburn, 585, 742, 750, 1144, 
1 146. 

Official Trustee of Bengal v. Bijoy Chand Mahatab, 

7271 774 - 

Official Trustee of Bengal v. Taj Mahomed, 1013, 
Okusanya v. Akanwo, 203. 

Olga Hall V. Kingston, i r 1 1 . 

Om Parkash v. Mukhtar Ahmad, 253, 1072, 1127. 
Onkarsa v. Municipal Committee of Nandura, i8r. 
182. 

Onkarsingh v. Shrikishan, 1085. 

Oonna Mudali v. Emperor, 514. 

Orendra Chandra Singh v. Bulaqi Ram, 5. 

Oudh Behari Lai v. Emperor, 950. 

Oyyappa Kone v. Chidambaram Chettiar, 442. 

P 

Pabna Dt. Board v, Ranjit Chandra Lahiri, 68. 
Pachaiammal v. Hindustan Co-operative Insurance 
Society, Ltd., 741. 

Pachayanna Goundan, In re^ 455, 957. 

Padam Singh v. Emperor, 490, 491. 

Padma Kumari v. Nanda Padhano, 6, 8, 15, 848. 
Padmanabha Nayar v. Appu, 240. 

Pahlad Dass Bhagwan Dass v, Shanti Sagar, 344. 
Pahlad Upadhyay v. Udai Bhan Pratap Singh, 1224. 
Pakkiri Mahomed Tharaganar v. Syed Sahib, 816. 
Pakrashi v. Emperor, 969. 

Palaniappa Chettiar v. Nachiappa Chettiar, 749. 
Palaniappa Chettiar v. Periasami Konar, 878. 

Palani Goundan v. Muthuswami Goundan, 813. 
Palani Goundan v. Peria Goundan, 821, 

Palanivel Goundan v. Subbaroya Goundan, 813. 
Palayan, In re, 465. 

Palghat Electric Corporation Ltd., v. Veeraraghava 
Ayyar, 544, 1009. 

Panchanan Ganguly v. Kalipada Banerjee, 382. 
Panchanan Ghosh v. Sarat Kumar Roy, 204. 


Panchanan Mukherji v. Commissioner of Cuttack 
Municipality, 136. 

Panchapakesa Iyer, In re, 1016. 

Panchapakesa Aiyar v. Secretary of State, 835. 
Panchayat Board, Razole v.AmichandDungarmal, 853 
K. C. Pandalai, In re, 742. 

Pandalai v. South Indian General Assurance Co., Ltd., 


371. 

Pandurang v. Kunwar Lai Singh, 786. 

Pandurangv. Ramchandra, 184, 1229. 

Pankajini Debi v. Pramatha Nath Ghosh, 608. 

Pan Kunwari v. Baljor Tewari, 23. 

Panmal v. Dhanalal, 307. 

Pannalal v. Abdul Karim, 1103. 

Pannalal v. Narindar Nath, 919. 

Pannalal v. Uttam Chand, 724. 

Pannalall Marwari v. Krishnaswami Pillai, 472, 969. 
H. M. Panthaky v. M. D. Panthaky, 931. 

Panthanam v. Maliomed Abdul Rahiman Marakayar, 

837. 

Papaiah v. Ramapunnaiah, 800. 

Paradesiah v. Nagiah, 91 1. 

Paragi v. Phula, 1184. 

C. B. Parakh v. P. N. Rudra, 888, 1088. 

Paramanand Doss Chota Doss & Sons v. Nannulal 


Kanji, 1130. 

Parambath Kanaran v. Vasudevan, 499. 

Parameswara Aiyar v. Narayanan Nambudripad, 814. 
Parameswara Menon v. Narayana Mcnon, 823. 
Parashuram Detaram v. Hugh Golding Cocke, 147, 
498. 

Parasnath Rai v. Municipal Corporation of Ranchi, 
136. 

A. Parasuramappa v. Shimoga Dt. Board, 904. 
Paravan v. Gopalan Nair, 800. 

Parbhhoo v. Emperor, 502, 566, 695. 

Paresh Lai Roy v. Province of Bengal, 595. 

Parkash Kaur v. Gian Chand, 574, 729. 

Parkash Wati v. Province of Punjab, 1099. 

Parmanand v. Emperor, 439,«i50, 455, 556, 962. 
Parmanand v. Emperor, 944. 

Parmeshwar v. Emperor, 940, 961. 

Parmeshwar Din v. Emperor, 439, 461, 500, 946. 
Parmeshwar Prasad v. Walji Chhalri, 184. 

Parshotam Das v. Emperor, 1089, 1091. 

Partab Bahadur v. Uma Nath Bux Singh, 924, 

Partap Singh v. Balwant Singh, 1185, 1187. 

Partap Singh v. Ishar Singh, 1070, 

Parthasarathy v. Madras Publishing House, Ltd., 377, 
Paru Amma v. Kelu Kurup, 1133. 

Parvathi Amma v. Subramanian Pattar, 823. 
Parwatibai v. Sadoo, 630. 

Pasupati Sadhuklian v. Janaki Nath Muklierjee, 331, 
1097. 

K. J. Patel V. T. K. V. R. V. Chettyar, 399. 

Patcyya, In re, 450, 458, 459. 

Patiala State Bank, In ihe matter of, 593, 594. 

Pat Ram v. Kishori Saran, 1188. 

Pattabirama Iyer v. Emperor, 513. 

Pattabirama Reddi v. Venkatappay>'a, U34. 

Pattu Achi v. Rajagopala Pillai, 604. 

Pattu Achi v. Rajagopala Pillai, 607. 

Pcarey Lai v. Emperor, 444, 445, 496, 497. 

Pearey Lai v. Hira Devi, 086. 

Pcarey Lai v. Hoti Lai, 1181. 

Pearey Lai v. Misri, 1 1 18. 

Peary Lai v. Ram Saroop, 732. 

Pechiyappa Chettiar v. Vazhukka Chetti, 814. 
Pccram Chenna Reddi, In re, 362. 

Peoples Bank of Northern India, Ltd., v. Aijaz AK, 

^ 79L 996. 

Peoples Bank of Northern India Ltd. v. Lekhu Ram, 

753, 785, 979- 


TABLE OF CASES DIGESTED 


xxvii 


Teoples Instalment and Savings Bank, Ltd., v. Gian 
Chand, 252, 569, 979. 

Peoples International Travel, Education and Com- 
mercial Co. Ltd., In re, 375. 

Peria Karuppan Chettiar v. Appaji Naidu, 808. 
Peria Karuppan Chettiar v. Doraiswami Naicken, 760. 
Periakaruppan Chettiar v. Marappa Goundan, 801. 
Perianna Mudali v. Emperor, 496. 

Periasami Pillai v, Sivathia Pillai, 795. 

Periaswami Chettiar v. Ramaswami Goundan, 797, 
798, 820. 

Periyannan Chettiar v. Emperor, 371. 

Periya Yelumalai Chetti, In re, 843. 

Permeshwar Ram v. Charu Ram, 348. 

Perumal Aiyar v. Srinivasa Aiyangar, 336. 

Perumal Konan, In r^, 945. 

Perumal Kudumban v. Emperor, 440, 958. 

Peshawari Lai v. Dharam Chand, loii, 1012. 
Pestonji C. Tarapore v. Emperor, 468. 

Pethuraju Kone v. Muthuswami Aiyar, 200, 209, 224. 
Phagoo Ram v. Udit Narain Singh, 18. 

Phool Chand v. Mool Chand, 364. 

Phula Singh v. Harnaman, 1129. 

Phul Kumari v. Ram Dei, 1204. 

Peary Lai v. Ram Sarup, 1215. 

Pichu Ayyangar ,v. Ramanuja Jeer Swamigal, 256, 
847. 

Piran Koer v. Dallu, 26, 548. 

Pir Bakhsh v. Ram Narain 715. 

Pir Moosajan v. Bachayo Silu, 465. 

Pir Shah Dino Shah v. Dt. Judge, Hyderabad, 890. 
Pirthi Nath v. M. H. Nowroji, 1039, 1112. 

Pirthi Singh v. Madan Lai, 24, 1192. 

Pitchai Pillai v. Ramaswami Aiyangar, 974. 
Pitchayya v. Subbayya, 819. 

Pohlo Mai V. Basant Ram Mehr Chand, 1022. 

Pokar Chuharmal v. Emperor, 560, 561, 941. 
Pokhan Gorain v. Vengali Gorain, 335. 

P. V. Pokker v. A. Kunheethutti, 855. 

Ponnambala Thevar v. Ramaswami Iyer, 841. 
Ponnuchami Gounder v. Muthusami Goundar, 936. 
Ponriusami Padayachi v. Emperor, 949. 

Ponnuswami Reddiar, In rcj 514. 

Ponnuswami Pillai v. Emperor, 512. 

Poovanalingam Pillai v. Nagaratnam Pillai, 804. 

Port Royal Pulp and Paper Go. Ltd., v. Royal Bank 
of Canada, 1229. 

Post Master General, Bombay v. Chenmal Maya 
Chand 307. 

Prabha Bati Saheba v. Secretary of State, 577. 
Prabhakuverbai Amritlal v. Kasumbabai Sakerchand, 
1230, 1232. 

Prabhasini Dutta v. Niipendra Nath Sinha, 212. 
Prabhu Ram v. Kameshwar Prasad Singh, 1129. 
Prafulla Chandra Gope v. Soaru Mahomed, 94, 95. 
Prag Narain Trivedi v. Fakhrul Nisa, 260. 

Prankrishna Mukherjee v. Jnananda Roy, 82. 

Prasad Garebi v. Mt. Kesari, 476, 484. 485. 

Prasanna Kumar Datta v. Krishna Kishore Swami, 

48. 

Pratap Narain v. Ram Kumar, 430. 

Pr^tap Singh v. Banwari Lai, 1205, 1206. 

Premalabai v. Priyakumari, 419* ^ 9 ^* 

Premdas v. Brijmohan Lai, 6 i 7 > 626, 627* 

Prem'Nath Pran Nath v. Amba Parshad, 46. 
President, Pakkam Panchayat Board v. Munuswami 

Reddi, 852. . . 

President, Panchayat Board, Mangalagin v. Kotayya, 

850. 

Pribhomal v. Kishnomal, 309. 

Priombala Debi v. Johurilal, 202, 205, 207, 208. 
Probhawati Kanwar v. Panmal Lodha, 258. 

Probodh Kumar Das v. Dantmara Tea Go. Ltd., 1 124 « 


Probodh Kumar Goswami v. Lalit Mohan Dey, 73. 

Proftilla Nath Tagore v. Santosh Kumar Das, 100, 

733- 

Promode Kumar Roy v. Benoy Krishna, 72, 79. 

Promode Kumar Roy v. Tincowrie Dey, 74. « 

Promode Nath Sinha v. Raseshwari Dassi, 76. 

Provabati Debi v. Protap Chandra Mazumdar, 82, 83^ 
100. 

Province of Bengal v. Mahes Misser, 720. 

Province of Bengal v. Mritunjoy Roy 67, 89. 

Province of Bengal v. Satish Chandra De, 716. 

Province of Bihar v. Pratap Udai Nath Sahi Deo, 106, 
107, 109. 

Province of Madras v. B. Paidanna & Sons, 843. 

Province of Orissa v. Dibya Singh Nanda, 337. 

Province of the Punjab v. Asa Nand, 781. 

Provincial Government C. P. & Berar v. Janardan 
Ganesh, 1237, 

Provincial Government, C.P. &. Berar v. Keshrichand, 
180. 

Provincial Government, C.P. &. Berar v. Nemi GhancL 
183. 


Prudential Assurance Co., Ltd., v. J. G. Galstaun, 
1128. 


Public Prosecutor v. Chelliah Tevan, 825. 

Public Prosecutor v. Jevan, 888. 

Public Prosecutor v. lO'ishnaswami, 886. 

Public Prosecutor v. Kunhiraman Nayar, 978. 
Public Prosecutor v. Lury Co. 370. 

Public Prosecutor v. Mahomed Abdullah, 544. 

Public Prosecutor v. Munigan, 503, 505. 

Public Prosecutor v. Nagappan Servai, 967. 

Public Prosecutor v. Pamanatham Pillai, 2. 

Public Prosecutor v. Salma Beevi, 443. 

Public Prosecutor v. Sooramma, 856, 

Public Prosecutor v. Venkatasubramanyam, 516, 
825. 


Pudikutty Unneen v. Municipal Council, CaUcut, 834. 

Pulin Behari Das v. Syed Reasat Ali, 48. 

Pulin Chandra v. Sarat Chandra, 351* 

Pulin Krishna Mukherjee v. Adya Nath, 639, 642. 

Pullayya, In re, 560. 

Pundarikakshudu v. Kondayya, 1129. 

Punjab Co-operative Bank, Ltd., v. Commissioner of 
Income-tax, Lahore, 586, 668, 684, 1004. 

Punjab Co-operative Bank, Ltd,, Lahore v. Official 
Liquidators, Punjab Cotton Press Co. Ltd., 7t^o 
764. 

Punjab National Bank, Ltd. v. Bank of Baroda Ltd 

50» 9H- 

Punjab National Bank, Ltd., v. Pars Ram, 406. 

Punjab National Bank, Ltd., v. Ram Karan Ramii 
Lai, 1044. 

Punjab National Bank, Ltd., v. Vishwa Nath Khanna 
1162, * 


Punjab Province v. Daulat Singh, 583, 591, 1045. 
Punjab Singh V. Teju, 705. 

Punjab Sugar Mills Co. Ltd. v. Lachman Prosad 
Tewari, 1190. 

Punya Raulo v. Khetra Gauda, 264, 844, 845. 

Puran Misra v. Gaya Misra, 1205. 

Puma Chandra Chowdhury v. Jagat Bandhu, 364 
Puma Lall Nandan v. Bhupendra Chandra Dutt^a 

57. » 

Pumendu Nath v. Hanut Mull, 1118. 

K. Pumendu Nath Tagore v. Narendra Nath, 82. 
Pursottamdas v. Baijnath Prasad, 227, 232, 371 
Purshotam Lalji v. Kara Narayan ois, 261.^ 
Pursottome v. Dwarka Prosad, 1080, 1081. * 
Purushottamrao v. Emperor, 464. 

Futtamadappa v. Nagamma, 882. 

Puttoo Lai V. Bansidhar, 42. 

Putto Lai V. Ram Chandra, 937, 1179, 1194, «aoo. 



xxviii 


THE YEARLY DIGEST, 1941 


Pyare Lai v. Dharam Pal, 1159. 

Pyari Mohan Manjhi v. Hashem Ali Khan^ 56. 

Q 

Qadir Bakhsh v. Anira Mai, 1042, 1043. 

Qaisar Jahan Begam v. Court of Wards, 396, 1047. 
Qamarali v. Tulsi, 445. 

Qamarunnissa v. Badri Ram, 14. 

Qamar Din v. Abdul Hamid Khan, 1057. 

Qamrul Hasan v. Emperor, 437, 508, 946. 

Queen Empress v. Hosh Nak, 507. 

Qutubullah v. Nur Mahomed, 1 192. 

R 

Rabian Bibi v. Ghulam Ali, 890. 

Rabindra Nath Chakravarthy v. Grindra Mohan 
263. * 

Radhaballav Basak v. Mahcndra Kumar Sen, 220, 790. 
Radhakisan Jaikisan Ginning and Pressing Factory v. 
Jamnadas Nursey Ginning and Pressing Co. Ltd 
934. 9O8. 

Radha Kishen v. B. B. & C. 1 . Ry., 1115. 

Radha Kishen v. Ikram Uddin, 282. 

Radhakissen v. Durga Prasad, 309. 

Radha Krishna v. Raja Ram, 379. 

Radha Krishna Chandraji v. Hari Das, 63. 
Radhakrishna Chetty v. Schomberg, 416. 
Radhakrishna Das v. Hari Naik, 937. 

Radhamohamog v. The King, 886. 

Radha Mohan Ahir v. Emperor, 951. 

Radhamoni Devi v. Gobind Chandra Das. qq*; 
Radha Prasad Shastri v. Diryodhan Singh 18" 

Radha Rani v. Ram Das, 382. 

Radharani Dasi v. Mali Lai Sen, 487. 

Radharani Dassi v. Binodamoyee Dassi, 197, qoo 20Q 
229, 3*0, 311. * 

Radhesham Beopar Co. Ltd. v. Karam Chand, z-tB. 
Radhey Lai v. Niranjan Nath, 378. 

Radhcy Lai v. Niranjan Nath, 2*17, 370. 

Radhey Shiam v. Nazir Husain, 521. 

Radhey Shyam v. Shco Sampat Singh, 38. 

Radhika Mohail Roy Wards’ Estate, In the matter of. 657 
Radhika Prasad v. Jiwan, 1208. 

Radhomal v* Allah Bakhsh, 1073. 

Rafiq Ahmed v. Babu Ram, 242, 

Ranq Ahmad v. Mittar Sen, 17. 

Raghavachariar v. Ponnuswami Mudali, 216. 
Kaghava Mcnon, In re^ 967. 

Raghubar v* Emperor, 962* 

Raghubar Dayal Missir v. Emperor, 525. 

Raghub.r Prasad v. Balloo Sbeocharan, 9. 

Kaghubir v. Emperor, 963. 

Raghubir Sahai v. Kanchan, 926. 

^ghubir Saran Das v. Kunj Bibari Lai, 1022 102a 
Raghubir Saran Singh v. Mahomed Jahir^Ali Khan, 
J57* * 

Raghunandan Singh v. Beni Prasad, 1209. 
Raghunandan Tewari v. Sheoraii 770 
Raghunath v. Ram Nath, 1221 ‘ 

Raghunath v. Sheo Narain, 1173! 

Raghunath ^baidas v. Dwarkabai Jagannath 631 

Raghunath Gope v. Emperor, 501 » 3 • 

Raghunath Prasad Singh v. Nanghuttu, 9,8. 
Raghupathi Aj^ar v. Krishnamachariar, 808. 
Raghuraj Singh v. Hari Kishen Das, 1127. 

Rahas Behari Lai v. Kanhaiya Lai 3 
Rahim Sahib, In re, 850, 852. * 

Rahmat Bano v. Amar Singh, 975, 

Rahmat Bi Saheba v. Krishna Doss Lala 827 

Rahmatullah V. Karimu, 288, 1057. ’ 

Rahmat Dllah v. Mahomed Husain *720 
Rahmat Ullah v. State, 1061. * ^ 

Rai Anath Nath Bose v. Srischandra Nandv «;q 
R ai Radha Krishna v. Radhika Kuer, 127 
Raisuddin v. Basti Sugar Mills, Ltd., 196 


Raja V. Shams-ud-din, 415. 

Raja Braja Sundar Deb v. Rajendra Narayan Bhanj 
. Deo, 538, 545, 546, 562, 640. 1074, *075- 
Raja Brajasunder Deb v. Rajendra Narayan Bhanj 
Deo, 257, 258, 259, 983. 

Rajagopala Rao v. Bhanoji Rao, 292. 

Rajai Singh v. Suraj Bali, 1083. 

Rajajha v. Ramchandra Jha, 122. 

Raja Kirtanand Singh v. Secretary of State, See Prabha 
Bati Saheba, 

Rajamanickam Chetty v. Abdul Halim Sahib, 1115. 
Rajan v. Pankajammal, 846. 

Rajani Kumar v. Emperor, 465. 

Raja Prasad Singh v. Pano Kumri, 129. 

Raja Prithwi Chand Lai v. Sukhraj, 998. 

Raja Ram v. Lakshman, 1224. 

Raja Ram v. Mahomed Taqikhan, 271. 

Raja of Vizianagaram v. Narayana Raju, 836. 
Raj’aram Koduram v. Madhaorao Chitnavis, 380. 
Raj Bahadur v. Raja Ram, 285, 1038. 

Raj Bahadur Singh v. Nar Singh Misra, 249, 1137. 

Raj Bahadur Singh v. Pirthipal Singh, 348. 

Raj Bahadur Singh v. Pirthvipal Singh, 927. 

Rajendra Kishore Basu v. Kumar Promotha Nath 
Roy, 989. 

Rajendra Narayan v. Hargobind Choudhury, 6o» 
Rajendra Narayan Bhanj Deo v. Commissioner ot 
Income-tax, B. & O. 683, 1004. 

Rajeswara Rao v. Venkata Rayanim Garu, 7q«i. 
Rajesvvar Bali v. Mata Prasad, 926. 

Raje Vinayakrao v. Raje Shriniwasrao, 103. 

Raji Bai Ammal v. Nathar Sahib, 568. 

Rajjab Ali Khan v. Bhupatish Chandra Roy, 100. 
Raj Kishore Dube v. Harbans Prasad Dube, 1163. 
Raj Kumari v. Emperor, 468, 922. 

Rajnandini v. Aswini Kumar Chowdhury, 083, 10OQ4 
Rajnandini Debi v. Manmatha Pal, ^>77, 734 
Raj Narain v. Ahmadijan, ii6i. 

Raj Narain v. Damodar Singh, 1222* 

Raj Narain Dube v. Imam Raza, 596. 

Rajoo V. Palaniyappa Ghettiar, 795. 

Raj Ranjan Prasad Sinha v. Khobhari Lai, 404. 

Raj Shatranjaji v. Gumani Ram, 328. 

Raju V. Abdul Rahiman Sahib, 434. 

Raju V. Mangla, 1044. 

Raju Ghettiar v. Ramakkal, 295. 

Raju Ghettiar v. Shanmugham Pillai, 1093. 

Raju Mudaii v. Chinnaraju Naidu, 356. 

Ralla Singh v. Rattan Singh, 716. 

A. J. Ram V. Asiatic Government Security Life Assur-^ 
ance Co. Ltd., 1083, 1084. 

Rama Aiyar v. Madhava Rao, 81 1. 

Ramabai v. Ramrao, 976. 

Ramabai Shrinivas v. Government of Bombay 147 
228, 1001. 

Ramabhadran v. Manickkam, 372. 

Ram Abhilakh v. Debi Prasad, 1 194. 

Rama Bros. v. Forbes, Forbes Campbell & Co Ltd* 
202, 225, 992. 

Ram Achal v. Palakdhari Misra, 1172. 

Ramachandra v. Shantarama, 758. 

Ramachandra Aiyar, In re, 358, 

Ramacliandra Ayyar v. Ranganayaki Ammal, 625, 
Ramacharan v. Raghubir Saran, 083. 

Ramadoss Reddiar v. Munuswami Rcddiar, 810. 
Ramai Ghaubey v. Ram Datta Sonar, 521. 

Rama Kant v. Bi Chandra Khin, 1202. 

Rama^ishna Aiyar v. Official Liquidator, 366. 

Rama inga Iyer v. Jayalakshmi, 213. ^ 

V. Swaminatha Aiyar, 210. 

Ramalmgam Ghettiar v. Debt Conciliation Board*, 
Dnarmapuri, 829. * 

Ram Lai v. Bhola Singh, 229, 231. 

Ramamraa v. Venkatalakshmamma. 650. 


TABLE OF GASES DIGESTED 


xxix 


Ramaznohana Rao v. Raghavamma, 350. 
Ramamurthi v. Narasamma, 540, 897. 

Ramamurthi v. Nukayya, 915. 

Ramamurthi v. Sitaramay^'a, 800. 

Ramamurthy, In re^ 553, 555. 

Ramamurthy v. Venkatanarayana, 849. 

Rama Naidu, In re^ 949. 

Rama Nand v. Har Nath, 250, 549. 

Ramanand Lai v. Damodar Das, 614, 615. 
Ramanathan Chettiar v. Kumarappa Chettiar, 333, 
979 - 

Ramanathan Chettiar v. Muthuraman Naidu, 620. 
Ramanathan Chettiar v. Seetharama Aiyar, 794. 
Ramanathan Chettiar v. Somasundaram Chettiar, 


334 - 

Ramanathan Chettiar v. Subramanian Chettiar, 832. 
Ramanathan Chettiar v. Viswanathan Chettiar, 61 1. 
Ramanatha Sastrigal v. Krishna Menon, 360. 
Raman Chandra v. Kedar Nath, 99. 

Raman Chettiar v, Muthupalaniappa Chettiar, 1036. 
Raman Chettiar v. Perumal Udayar, 805. 

Ram Anjori v. Babua Saheb Singh, 321, 1187. 
Ramanna v. Jagannadha Rao, 628. 

Raman Nair v. Kesavan Embrandri 855. 

Ramanna Setty v. Chandra Kalappa, 900. 

Ramanuja Ayyangar, In re, 534. 

Ramanuja Ayyangar, In the matter of (First Grade 
Pleader, Vellore), 736. 

Rama Rao v. National Assurance Co. Ltd., Vizaga- 
patam, 377. 


Rama Rao v. Venkataramayya, 561. 

Ramaseshayya v. Kutumba Rao, 801. 

Rama Shah v. Lai Chand, 759. 

Ram Ashraya Singh v. Khabsurat Kuer, 116. 

Ram Asrey v. Noor Mahomed, 26. 

Ramasubba Iyer v. Ayyalu Naidu, 408. 

Rama Subbayya v. Thimmiah, 790. 

Ramasubbier v. Rama Iyer, 806. 

-Ramaswamiah v. Jain Brahmin Boarding Home, 
Mysore, 90 1 . 

Ramaswami Ayyar v. Ramayya Sastrigal, 802. 
Ramaswami Aiyar v. Veerarayan Raja, 743. 
Ramaswami Iyer v. Komalavalli Ammal, 795. 
Ramaswamy Chetty In the matter of 690. 

Ramaswami Chettiar v. Kesavan Chettiar, 761. 
Ramaswami Konar v. Emperor, 856. 

Ramaswami Naidu v. A. Y. Lazarus, 1016. 
Ramaswami Reddi v. Alagayammal, 799. 
Ramaswami Reddiar v. Official Receiver of South 
Arcot, 690. 

Ramaswami Udaiyar v. Ramanathan Chettiar, 818. 
Ramautar Mahton v. Central Co-operative Bank, 133, 
702. 

Ramautar Sao v. Ram Gobind Sao, 263, 410. 

Ram Avadh Pande v. Ghisa Pande, 571, 924. 
Ramawatar v. Narayandas, 103. 

Ramawatar Lai v. Mangal Prasad Sah, 129, 

Ramayya v. Anjayya, 756. 

Ramayya v. Ballanka Cooperative Credit Society 
8284 

Ramayya v. Kotayya 822. 

Ram Bachan Singh v. Ranjit Narain Singh, 128. 

Ram Baran Singh v. Emperor, 1 186. 

Ram Baran Upadhya v. Madho Pershad Singh, 930. 
Ram Behari Sahai v. Binda Prasad, 220, 1120. 

Ram Behari Upadhya v. Shyam Charan, 216. 
Rambhaoo v. Gurudayal, 609, 622. 

Ram Bharosey v. Savtitri, 1204. 

Rambilas v. Jaikisan, 268. 

Bilas Pathak v. Munner Chand, 1181. 

Ram Chander Mai v. Raja Ram, 1 1 73. 

^*01 Chander Singh v. Jadunath Singh, 1182, 1183. 
Ramchandra v. Ram Lai, 234, 318, 694, 1229* I 


I B. Loyalka v. Shapurji, 307. 

I Ramchandra Krishnaji v. Vithu Govind, 789, 1120. 

Ramchandra Singh v. Central Co-operative Bank, 
Nawada, 133, 134. 

Ram Charan v. Emperor, 463. 

Ramcharan Das v. Bhagwat Saran, 330, 982. 

Ram Charan Koeri v. Sajeewan Prasad, 130. 

Ram Charan Singh v. Chunni Lai, 5, root. 

Ramchet Singh Arjunsingh v. Deoji Kalyanji, 491. 
Ram Das v. Ata Hussain, 17. J- J ^ 

Ram Dass v. Rasiawan Lonia, 28, 084. 

Ram Das v. Saddu Kewat, 562. 

Ramdas Sahu v. Kapil Sahu, 190. 

Topandas v. Sukkur MunicipaUty, 252, 567, 

Ram Daur Rai v. Lachhmi Prasad, 722, 

Ram Dayal v. Bhagwan Das, 1037. 

Ramdayal v. Joti Prasad, 294. 

Ramdayal v. Kanhaiya Lai, 1026. 

Ram Deo Singh y. Ramanand Singh, 1226. 

Ram Devi v. Jagdish, 597. 

Ram Dhani v. Nagar Mai, 276. 

Ramdhani Gope v. Jagesher Mahto, 973. 

Ramdhan Pun v. Jagernath Sahay, 1 16. 

Ram Dihal y. Badri, 492. 

Ram Doolari v. Sheo Prasad Singh, 1164. 

Ram Dulan v. Teju Singh, 1208 
Ramdulari Kuer v. Shyam Lai Ojha, 126 

Ramdutt Rai V. Abdul Aziz Khan 19 

RamendM Narayan Roy v. Bibhabati Debi, 359. 
Ramesh Chandra v. Jnanada Prasanna Bhaduri 71 
Rameshri v. Vaishno Ditti, 304, 405. 

Rameshwar v. Ajodhia Prasad, 350, 1173 

Rameshwar Bakhsh Singh v. Govind Pralfd, 420 i i6q 
Rameshwar Bux Smgh v. Ridh Kuar, ,165 
Rameshwar Lai v. Swaroop Narain, 420. 

Rameshwar Nath v. Ram Chetan, 62 

Rameshwar Saran v. Mahomed Taslim Husain i ific 
Ramgobind Prasad v. Gulab Cha^d ^S ’ 

rZ PonM 25 >.1006. 

Ram Gopal v, Bansidhar, 197. 

Ram Gopal v. Emperor, 751. 

Ram Gopal v. Ram Shankar, 255. 

Ram Gopal v. Shanti Lai, 272, 332. 

Ram Gopal Srinivas v. Net Ram, 936. 

Ram^lzarilal v. Bhanuprasad, 252, 1032, 1033 
Rami V. Gian Smgh, 520, 524 
Ramier V. Srinivasiah, 819. 

Raminmdu y Secretary of State, 702, 846. 

Ra^ Reddi /n r^, 501, 507, 554. 

V, Rami Reddi v. Emperor, 843 

Ram Pandey v. Sheo Pujan Pandey, tigo. 

RamjatM Pandey v. Someshwari Prasad Dube, 694, 

Ramjee Rad v. Municipal Council, Masuiipatam 206 
Ramji V. Tanyabapu, 176, 177 ^**1^,390. 

Ram jiawan V. Hanoman Pershad, 577, naa 
Ramji Khagi v. Ram Padarath, 1 1 6 1 ' ' 

Ram K^hwar Singh v. Deoki Singh, 89, 13a 
Ram Kirpal v. Baleswar, 565, 628 ^ ^ 

Ram Kirpal v. Bhura Mai, 617 

Ram Kishan V. Om Parkash, 2,212 oSr nft. 

Ram Kishore v. Emperor, 1 152 uq« 9^4- 
Ram Inhere v. Yashpal Kunwar, 1160 

’"^SiSjTe. Narain 

Ram Kishore Singh v. Meva Lai 31 
Ram Kishun Rai v. Ramtahal R^ ion 



XXX 


THE YEARLY DIGEST, ^1941 


Ram Kumar Jalan v. R. J. Wood & Co., Ltd., 1113. 
Ram Lagan Singh v. Sarju, 25. 

Ramlakhan Dhobi v. Rachhey Kalwar, 479, 513* 
Ramlakhan Pande v. Tribcni Das, 274, 988. 

Ram Lai v. Emperor, 1051. 

Ramlal v. Gulabchand, 178. 

Ram Lai v. Khiali, 296. 

Ram Lall V. Lakshmi Narain, 1 167. 

Ramlal v. Municipal Committee, Nagpur, 181. 

Ramlal v. Padamlal, 186. 

Ram Lai v. Raghubans Kunwar, 1 192. 

Ramlal v. Rakhdu Pandu, 54®* 

Ram Lai v. Ram Din Kibdar, 332, 1060. 

Ram Lai v. Ram Piare, 474. 

Ram Lai Sahu v. Mt. Bibi Zohra, 254, 725» 727» 72^* 
Ramlalsao v. K. B. M. E. R. Malak, 372> 3^®' 

Ram Lochan Naik v. Basdco Bargah, 1076. 

Ram Lochan Singh v. Ram Subhag, 1218. 

Ramman Lai v. Babu Ram, 

Ramman Lai v. Raghunath Shankar, 529, 733, 1107- 
Ram Manzoor Pandey v. Special Manager, . Court of 
Wards, Shahpur, 5, 1220. 

Ram Nain Pathak v. Sheo Pujan Lai, 1180. 

Ram Narain v. Krishna Dass, 1210. 

Ram Narain v. Madan Lai, 6ro, 620. 

Ram Narain v. Maharaj Narain, 785, 790. 

Ram Narain Singh v. Raj Bahadur Singh, 635. 
Ramnarayan Jagannath v. Radhagobmda Debnath, 

790, 1013. 

Ram Naresh Singh v. Sheo Prasad Gupta, 1 29. 

Ram Nath v. Mahesh Prasad, 1164. 

Ramnath Banerjee v. Girish Chandra, 99, 102. 

Ram Nath Shukla v. Jageshar Kohar, 1 128. 

Ram Padarath Misir v. Data Din Misir, 327. 
Rampadarath Singh v. Emperor, 504, 994. 

Ram Padarath Singh v. Nimar Singh, 1127. 

Ram Pal v. Bhagchand, 2. 

Ram Pal v. Chhagan Mai, 343. 

Rampal Singh v. Mansukh Rai, 766. 

Ram Parshad v. Moolchand, 757. 

Rampat Singh v. Nageshar Singh, 27, 41. 

Ram Pheran v. Badri Prasad, 1160. 

Ram Piarc v. Daya Shankar, 1202. 

Ram Prasad Lohia v. M. P. Patel, 913. 

Ram Prasad Singh v. Radha Pandey, 282. 

Ram Pratap Marwari v. Lachman Singh, 190. 
Rampratap Singh v. Rampratap Singh, 117, 118. 
Ram Pyari v. Govind Prasad, 261. 

Ramrachya Singh v. Singeshwar Rai, 434. 

Ram Raj Singh v. Lai Chandra Pratap Singh, 1122, 
1 142. 

Ram Rakha Mai v. Dina Nath, 277, 279. 

Ram Rakha Mai & Sons v. Surindar Singh, 374, 375. 
Ram Ran Bijoy Prasad Singh v. Baleshwar Ojha, 127. 
Ram Ran Bijaya Prasad Singh v. Kcsho Prasad 
Singh, 226, 302. 

Ram Ranbijaya Prasad Singh v. Sakalpat Tewary, 291 
Ram Ranvijay Pd. Singh v. Narsingh Thakur, (118. 
Ram Renu v. Emperor, 948. 

Ramrup Rai v. Mahadeo Lai Nathmal, 31 1. 

Ram Sagar v. Ram Nath, 1227. 

Ram Sahai v. Doongar Singh, 404. 

Ramsaran v. Seth Balkisan, 697. 

Ram Sarup v. Chiranji Lai, 343. 

Ram Sarup v. Emperor, 1048, 1049. 

Ramsewak Kurmi v. Thakurji Maharaj, 125, 728. 
Ram Shanker Jati v. Somaru Bhar, 1207. 

Ram Subhag Ram v. Ram Lakhan, 18. 

Ram Sunder v. Bal Govind, 1222. 

Ram Swaroop v. Sugam Chand, 324. 

Ramswarup Lai, In rr, 737. 

Ramu Bala Sankpal v. Jana Dala Patil, 607. 

Kamudu v. Sanyasi Naidu, 531, 841. 


j Ramu Ganpat v. Nazar Singh, 724. 

1 Ramun v. State, 1061. 

Ramzan Rather v. State, 709* 

Randhir Singh v. Mool Chand, 35®- 
Ranendra Nath Datta v. Manik Lai Mitra, 167. 
Raneegunge Coal Association, Ltd., v. Tata Iron and 
Steel Co., Ltd., 383. 

Rangachar v. Seshadri Iyengar, 896, 908. 

Rangachar v. Srinivasarangachar, 899. 9 ®L 9 ®°. 
Ranganadham v. Ponnacharamma, I 94 » 217, 226,, 
1013. 

Ranganatha Aiyar v. Jayavelu Mudaliar, 920. 
Ranganayaki Ammal v. Rajagopalaswami Naidu,i024 
Ranganayaki Ammal v, Sampathkumaran, 1068. 

Ranga Rao v. Collector of Trichinopoly, 859. 

Ranga Rao Naidu v. Seth Balakisonlal Janaki Prasad, 

278- 

Rangasvvami Nadar v. Pitchaimani Nadar, 349* 
Rangaswami Naicker v. Raju Naicker, 683. ^ 
Rangasvvami Rcddi v. Gopalakrishna Reddi, 81 5* 
Rangayya v. Ramayya, 985. 

Rangiah Chettiar v. Syed Karim Sahib, 812. 

Rango Ramchandra v. Gurlingappa, 234- 
Ranjit Kumar Roy v. Kabiraj Kisori Mohan Gopc, 
760. 

Ranjit Singh v. Munna Khan, 20. 

Ranki Urain v. Sirajuddin, 191. 

Rao Bhimsingh v. Gangaram, 194, 228, 622. 

Rao Husan Bux v. Lachmi Chand, 38, 1193* 

Raquma v. Ghirrai, 728, 1205. 

Rashid Bibi v. Tufail Mahomed, 701 890, 

Rasik Bchari Lai v. Jwala Prasad 37. 

Rasil Singh v. Dhani Ram, 729. 

Ratan Chundcr v. Nirmal Chunder, 72, 77. 

Ratanji Ramaji, In Uy 740. 

Ratanshaw Nusservvanje v. Geoffrey William Me 
Elhinny, 140, 141. 

Rati Ram v. Niadcr Mai, 30, 264. 

Ratnasabapathi Pillai v. Gopala Iyer, 272, 276, 3244 
Rawat Raj Kumar Singh v. Benares Bank, Ltd., 
Benares, 373. 

Raychand Jivaji v. Basappa, 337, 1070. 

Rayudu Bapiah v. Jakarayya, 452. 

Raza Husain v. Shankcry Saran, 1148. 

Razaddi Bepari v. Yakub Bepari, 93, 1 1 18. 

D. K. Reddy, In rr, 467. 

V. V. Reddy v. K. C. Reddy, 968. 

Rangaswami Ayyangar v. Sivaprakasam PUlai, 760. 
Rewa V. Emperor, 973. 

Rewati v. Mohan Lai 559. 

Rex V. Jaggopal Prasad, 827. 

Rikhai Chaubc v. Jamuna Chaube, 1217. 

Rirku V. Jaswant Singh, 1056, 1057, 1058. 

, Risal Singh v. Baldeo Singh, 404. 

Rishi Kesh v. Brij Mohan Lai, 917. 

River Steam Navigation Co., Ltd., v. Bijoy Kumai| 
1106. 

Rochi Bhojomal v. Emperor, 146. 

Romesh Chandra Das v. National Tobacco Co. of 
India, Ltd., 576, 991, 1012. 

Roop Chand v. Onkar Lai, 288. 

Roshan Din v. Mahbub Ali Khan, 524. 

Roshan Lai v. Ram Charan Lai, 41, 42. 

Roshan Singh v. Emperor, 972. 

Rowshan Khan v. Abdul Khaleq, 342, 883, 

S. K. Roy V. The King, 163, 506. 

Royal Insurance Co. Ltd., In the matUr of, 683» 
Rozario v. Rozario, 655. 

Ruddar Prasad v. Chheda Lai, I220. 

Rudrayya v. Subbarayappa, 768. 

Rughnath v. Hariram, 314. 

Rukmansa Rajansa v. Shankar Gouda Basangowda; 
295 - 


TABLE OF GASES DIGESTED 


xxxi 


Rukminiamma v. Venkata Ramadas, 799. 

Rup Chand v. Gambira, 390. 

Rupchand v. Panna lal, 45, 46. 

Rupchand Amritlal v. Jamaluddin, 1081. 

Rupchand Issardas v. Emperor, 487. 

Rupomal Kodumal v. Mt. Janat, 779, 984. 

Rura V. Ramzan, 1057. 

Rur Singh v. Surain Singh, 893, 894. 

Rustomali v. Ahidar Rahaman Mia, 1082. 

S 

Saadat Husain v. Mojiz Husain, 244. 

Sabapathi Mudaliar v. Rajarathna Mudaliar, 809. 
Sabhs^bai v. Pirkash Chand, 52, 556. 

Sadasiva Goundan v. Emperor, 494. 

Sadhu Charan Parija v. Krishnamani Dei, 320, 769. 
Sadhu Ram v. Abid Beg, 975. 

Sadhu Ram v. Junga, 555, 560. 

Safdar Ali v. Emperor, 551, 569. 

Safiyabi v. Abdul Karim, 546. 

Sagaramal Khemraj, In re^ 425. 

Sagar Mai v. Parshottam Das, 363, 365, 986., 
Sagarmal Marwari v. Bhuthu Ram, 583, 584, 1228. 
Saghir Hasan v. Tayab Hasan, 283. 

Sago Rai v. Ramjee Singh, 565. 

Sahai Lal v. Kunwar Pratap Singh, 1156. 

Sahdei v. Sarju, 723. 

Sahdei Kunwar v. Usman, 27, 33. 

Sahdeo Singh v. Ghisiawan Kurmi, 1076. 

Sahib Bux Singh v. Deokali Barai, 752. 

Sahib Nasib I^an v. Qutbunnissa, 198, 989. 

Sahi Mai Manohar Dass v. Iltifatunnissa Begam, 1169 
1228. 


Sahodri v. Abdul Rauf, 123. 

Saibanbi v. Mahomedalli, 860. 

Said Ali v. Emperor, 507. 

Saidu Khan v. Gaya Prasad, 472. 

Sailendra M. Dey v. Accowrie Mukherjee, 72, 78, 79. 
Sailendra Nath v. Amarendra Nath, 71, 77, 882, 883, 
• 

'Sailendra Nath Ghosh v. Trustees to the Estate of Late 
Babu Motilal, 729. 

SaimulNissav.Jokhan Lal, 1212. 

Sajiwan Prasad Singh v. Karamdhari Singh, 130. 

Saju Bibi v. Muksed Mollah, 864. 

Sakaldip Rai v. Emperor, 943. 

Sakhi Chand v. Lachmi Narayan Singh, 130. 

Sakhi Mahomed Hyder v. Tharoomal, 43. 

Sakina Begum v. Hafizuddin, 862. 

Sakina Khatoon v. Khirod Chandra Manna, 64, 65, 66 
Sakkal Sardar v. Iswar Das Thirani, 89, 220, 588. 
Salamat Rai v. Mokand Lal, 646, 894. 

Salamatullah v. Emperor, 517. 
fSabhon Shah v. Zawar Hussain Shah, 270, 271. 
Salig Ram v. Sonpal, 730. 

Salik V. Manji Lal, 22, 26. 

Salik Ram v. Gomti, 1 1 76. 

Samanta Radha Prasanna Das v. Barendra Krishna 



Das, 59,922. 

Sambasiva Ayyar v. Official Receiver, West Tanjore, 


1031. 

Sambhu Gosain v. Piyari Mian, 402, 863. 

Sambhu Nath Bhakat v. Sridhar Thakur, 12, 548. 
Samla Hardeo v. Emperor, 439. 

Samman Singh v. Emperor, 941, 942, 957. 
Sampathirayudu v. Venkataratnam, 593. 

Sampat Shukul v. Sub Karan Tewari, 286, 915, 1038. 
Sampat Singh v. Nak Ghhed Singh, 1220. 

Sampuran Singh v, Ahmad Din, 528, 885. 

Samuel v. Assicurazioni Generali, 690. 

Samuel v. Official Liquidators, T. N. &. Q^.Bank, Ltd. 

376. 

Samuel Nadar v. Thangayya Nadar, 773. 

Sanata v. Sahib Bibi, 523. 


Sanat Kumar Mukhopadhyay v. Debendra Nath, 98. 
M. G. Sanghi v. Raja Cycle & Motor Garage, Ajmer, 
1020. 

Sangram v. Kesho Das, 21. 

Sankamma Hengsu v. Anantha Kamath, 375, 
Sankappa Shetty, In re, 941. 

Sankara Aiyar v. Yagappan Servai, 803. 
Sankaranarayana Ayyar v. Paramasivam Pillai, 228. 
Sankar Malik v. Raja Braja Sunder Deb, 723, 1065. 
Sankatha Prasad v. Bansi, 1183. 

Sannayya, In re, 589. 

Sanoo Manaji v. Emperor, 510, 953. 

Santa v. Chander Bhan, 1206. 

Sant Bux Singh v. Muneshwar Singh, 1221. 
Santhappa v. Eswarappa, 817. 

Santi V. Murtu, 1051. 

Santosh Kumar v. Upendra Nath, 92. 

Santosh Kumar Bose v. Jaladsashi Devi. lOQa. 1008 
Santu V. Sukhu, 71 1. 

Sanwaley Rai v. Sant Rai, 278. 

Saradambal v. Subbarama Aiyar, 653. 

Sarada Prasad De v. Bhutnath Mallick, 383. 
Sarudindu Mukherjee v. Jahar Lal Agarwalla, 72 76 
885, 1001, 1129. ^ ' * 

Saradindu Sekhar v. Lalit Mohan, 68. 

Sarajini Dassee In the goods of, 1096, 1097. 

Sarashibala Seal v. Atasi Kanta, 196. 

Saraswathi Ammal v. Arabasa Sahib, 809. 

Saraswati Bai Shripad Ved v. Shripad Vasanji Ved’ 

597 , 599 - ^ 

Sarbasundari Dassi v. Nandarani Dassi, 247. 402 
Sarbuland v. Emperor, 1059. 

Sardar Begum v. Harsukh Rai, 764, 1 1 18. 

Sardar Jahan v. Afzal Begam, 52, 1002, 1147. 
Sardarmal v. Ramkhilawan, 176, 178. 

Sardar Prasad v. Special Manager, Court of Wards* 
1215. ^ 

Sardar Singh v. Champa, 417. 

Sarfaraz Ali v. Emperor, 498, 506. 

Sarfraj v. Deep Narain, 1185. 

Sarjabai v. Bhagwanji, loio. 

Sarjoo V. Jagat Pal Singh, 561. 

Sarjug Singh v. Sheo Shankar Mahton, 121. 

Sarju Sukul v. Rangidhar Dubay, 238. 

Saroj Basini v. Kumar Kamala Ranjan, 9, 781 
Saroop Narain v. Suraj Mohan Dayal, 348. ’ 

Saroor Fatima v. Sheik Md. Safiuddin, 1039. 
Sarveswara Rao v. Umamaheswara Rao, 795 706 
Sanvan Chaudhury v. Chanarpat Thakur, ui * 

Sashi Kumari Devi v. Dhirendra Kishore Rov ’ 2*i6 
644, 983. 

Sashinath v. U^anarain, 997. 

Sathappa Chettiar v. Chockalingam Chettiar 200 
Sati Nath Mukherjee v. Suresh Chandra Roy 108^ 

Sat Naram v. Co-operative Society, 1195. 

Sat Pal V. Lahore Municipality, 1053. 

Sat Parkash v. Emperor, 944. 

Sat Parkash v. Nawab, 1058. 

Sattiraju v. Venkataratnam, * 842. 

Sattiraju v. Venkatasatyam, 797. 

Satyanarayana v. Anjareddi, 247. 

Satyanarayana v. Peddi Naidu, 8 1 9. 

Satyanarayana v. Rangayya, 271. 

V. Satyanarayanamurti, In re, 798. 
Satyanarayanamurthi v. Gangisetti, 820 
Satyanarayanamurty v. Krishmamoorthv 878 
Satyanarayanamurthi V. Papayya, 1025 
Satyanarayanamurthy v. Venkamma^’ 84^; 

Satya Narayan Banerjee v. Radhanath Dm 72 

®«>-hampur Miiicipal 

Saud^ar Singh v. Chandreshwar Prasad 128 
Saw Tun Win v, Ma Hnin Byu 528 * 

Sayed Abdul Huq Sahib v. Usman Khan Sahib, 757. 



XXXll 


THE YEARLY DIGEST, 1941 


Secretary Burma Oil Subsidiary Provident Fund Ltd., 
V. Dadibhar Singh, 229. 

Secretary of State v. Gomti Kunwari, 336, 702. 
Secretary of State v. Hussain Sahib, 825. 

Secretary of State v. Jagannadham, 353i 851* 

Secretary’ of State V. jodaraj Dupajce, 849. ^ 

Secretary of Slate V. Kanhaiya Lai, See United Pro- 
vinces V. Kanhaiya Lai. 

Secretary of State v. Maliomed Saifur Khan, 718. 
Secretary of State v. Mask & Co., 582, 697, 1080. 
Secretary of State v. Midnapore Zamindary Co. Ltd., 

58, 63, 559- 

Secretary of State V. Ram Bachan Lai, 1 1. 

Secretary of State v. Rustom Khan 3- 
Secretary of State v. Sagarmal Marwari, 242. 
Secretary of State v. Syed Sadek Reza, 85, 86, 87, 888. 
Secretary of State v. Venkata Narasimharao, 858. 
Seetaramanjancyulu v. Ramayya, 3*7- 
Seetharamachandra Rao v. Satyanarayana Rao, 1076. 
Seetharama Chettiar v. Abdul Rahiman Sahib, 786. 
Seetharama Chettiar v. Abdul Rahiman Sahib, 786. 
Scethayamma v. Venkataramana, 632. 

Sehu Mahomed Marikayar, In re, 854. 

Sein Dass v. Lakhajee, 356, 1020. 

A. K. Sen v. Madhu Mongal Das, 448, 875. 

Sepulchre Bros. v. Khushal Das Jagjivandas, 213. 
Serajul Hoque v. Dwijendra Mohan Sen, 12, 1123. 
Serajul Huq Mia v. Abjal Mia, 95> 98- 
Seshadri Iyengar v. Emperor, 950. 

Seshamma v. Venkataramana Rao, 807. 

Sesha Rcddi v. Narasimha Rcddi, 435. 

Seshayya, In re, 958. ^ 

Seshayya v. Hirachand Chunni Lai, 1034- 
Seshayya v. Swamireddi, 81 1. 

Seshayya v. Venkataramayya, 824. 

*Setalu Ahir v. Prasad Ahir, 33. 

Seth Champalal v. Village Panchayat Simri Harchand, 
187. 

Seth Govindram Gordhandas v. Commissioner of 
Income-tax, 663. 

Seth Hemraj Singh v. Anoop Singh, 272. 

Seth Mangilal v. Zam Singh, 262, 267, 286. 

Seth Mathra Parshad v. Commissioner of Income-tax, 

657- 

Seth Nandlal v. Ramdatta, 787. 

Seth Narainbhai v. Narbada Prasad, 14. 

Seth Ratanlal Harlalji v. Pannalal Gujar, 177. 

Seth Shcolal V. Daddigsingh, 176, 214. 

Seth Thakurdas v. Dagdulal, 280. 

Sevadappa Goundar v. Narayanaswami Ayyar, 203. 
Sevugan Chettiar v. Ranganatha Mudaliar, 810. 
Sevugan Chettiar v. Revenue Divisional Officer, 
Devakottai, 718. 

Shafiq Ahmad, In re, See H An advocate, Cawnpore. 
Shahban Mohib v. Hemraj Raghavji, 218, 225, 869. 
Shahdad Gadai v. Emperor, 438. 

Shahid Ganj v. Shirgmani Gurdwara Parbandhak 
Committee, 742, 066, 992. 

Shah Mahomed v. Emperor, 442. 

Shah Udey Ram v. Kanchan Singh, 33 1 . 

Shahul Hamecd Marakayar v. Mahomed Hussain 
Sahib, 866. 

Shaikh Mahomed Zobair v. Mt. Bibi Sahidan, 252, 
862, 1142. 

Shaik Silar, In re, See Emperor v. Shaik Silar 
Shakuntalabai v.Roshanlal, 337. 

Shalagram v. Mannu, 365. 

Shaligram v. Shyamlal, 178. 

Shambhu Nath v. Har Prasad, 161 . 

Shambhu Singh v. Jagdish Baksh Singh, 529, 1128. 
Shamdasani v. Central Bank of India, Ltd., 149, 150, 

. 738. 


Sham Lai v. Chajju Ram, 1136, 

Sha Moolchand Hesarimull v. Associated Agencies, 

1077. 

Shamrao v. Krishnarao, 625, 645* 

Shamsuddin Dost Mahomed v. Shivji Premji, 273. 
Shankar v. Sundrabai, 177. 

Shankar Balkrishna v. Shree Gopal Krishna, 329. 
Shankar Das v. Ladha Ram Ganesh Das, 1054. 

Shankar Hari v. Damodar Vyankoji, 299. 

Shankarrao Dagadijirao v. Sambhu, 152, 250, 251, 
458, 728. 

Shankar Vishnu v* Maneklal Haridas, 175* 

Shankriv. Milkha Singh, 1008, 1072, 1122, 1125. 
Shanmugham Chettiar v. Nagasami Ayyar & Co. 
233, 618, 986. 

Shanti Lai v. Hira Lai Shco Narain, 276, 308, 981, 
991. 

Shanti Sarup Das v. Asharfi Singh, 16, 1 7, 30, 34, 195. 
Sharafuddin Ahmed v. Shamsul Huq, 169. 

Sharifa Bcgam v. Court of Wards, 523, 545, 778, 
984. 

V. S. Sharma v. Dharma Rao, 514. 

Shaukat Ali v. Rala Ram, 894. 

Shaukat Husain v. Zakir Husain, 38. 

Sheikh Budan v. Abdul Sukoor, 902. 

Sheikh Mastan Sahib v. Emperor, 464. 

Sheikh Sairat v. Mahomed Yunus Ali Akanda, ioo8. 
Sheikh Tamizali v. Nasarali Bhuiya, 55, 225, 996. 
Shekenderali v. Abdul Rashid, 994. 

Sheku Sahib v. Venkataramanayya, 964. 

Sheoambar Ban v. Mohan Ban, 347. 

Sheobaran Chaudhury v. Ram Sewak Pandey, 126. 
Sheobaran Singh v. Arjun Singh, 1189. 

Sheo Baran Singh v. Deo Singh, See Soharara v. Deo 
Singh. 

Sheodhar Prasad Singh v. Kishun Prasad Singh, 932, 
933. 

Sheodarshan Singh v. Brij Raj Kuer, 1164. 

Sheo Dat Tew^rl v. Bhagwat Das, 923, loto. 
Sheodutt Rai v. Commissioner of Income-tax, U. P., 
678, 680. 

Shco Govind v. Zahur Mahomed, 348. 

Sheokisandas v. Daudas, 414. 

Sheolal v. Jugal Kishore, 352, 357, 416, 986. 

Sheolal Pandu v. Ycdu Vyankatsingh, 104. 

Sheo Mangal Pathak v. Dharamdei, 1185. 

I Sheonandan Gope v. Shahdeo Khatik, 981, 989. 

I Sheonandan Prasad Singh v. Krishna Chandra, 123. 
Sheo Narain v. Bageshur, 771. 

Sheo Narain v. Phagni, 623. 

Sheo Narain v. Sunder Lai, 223, 926. 

Sheo Nath v. Tirbeni Shankar, 1175. 

Sheo Prasad v. Emperor, 508, 509, 513, 545, 921, 

958. 

Sheoraj v. Ganga Prasad, 232, 922, 925, 1116. 

Shco Rakham Lai v. Sunder L^, 1226. 

Sheo Ram v. Ram Chand, 244, 246, 734* 

Sheoratan Misir v. Girja Dayal, 1184, 

Sheo Saran v. Sukhrani, 1040. 

Sheo Shankar v. Emperor, 952. 

Shco Shankar v. Ram Prasad Mai, 712. 

Sheo Shankar Lai v. Emperor, 1181. 

Sheoshanker Sahai v. Surajmal, 184, 1227. 

Sheo Tahal v. Suraj Bali Lai, 1 185. 

H. G. Shcrazee v. The King, 478. 

Sher Khan v. Emperor, 955. 

Sher Mahomed v. Emperor, 428, 491, 

Sher Singh v. Baldev Singh, 231. 

Sher Singh v. Emperor, 1048. 

Sher Singh v. Mahendra Pratap, 24. 

Sheshraov. Moreshwar, 185. 

Shewkissen Mohata v. Mangal Chand, 200, 622, 
Shiam Lai v. Jiunman, 20, 


TABLE OF CASES DIGESTED 


xxxiii 


Shiam Lai v. Rajkmar Singh, 29. 

Shiam Sunder v. Hari Kishan, 289. 

Shiam Sunder v. Venney Prakash, 352. 

Shiam Sundar Dass v. Parsinni, 1038. 

-Shia Youngmen’s Association, Punjab v. Fateh Ali 
Shah, 891, 892. 

Shib Dayal v. Ram Singh, 1215. 

Shibendu Sekhar Roy v. Emperor, 978. 

Shib Sharma v. Emperor. 946, 953. 

Shikhani v. Bishambar Nath, 1037. 

Shimbhu Nath v. Brahamwati, 322, 634. 

Shingomal Pohumal v. Khushaidas Lekhraj, 223. 
Shivacharan Lai v. Behari Lai, 274. 

Shivan Ditta v. Radha Kishan, 744, 750, 784. 

Shiva Prasad V. Commissioners of Darbhanga Muni- 
cipality, 136. 

Shiva Shankar Bharthi v. Beni Ram, 13, 561. 

Shiva Shankar Lai Sharma v. Ramji Lai, 43, 1 150. 
Shivavma Balappa v. Chenbasappa Gowda Sangan- 
Gowda, 597, 598. 

Shiv Dayal v. Suraj Pal Singh, 1207, 1217. 

Shivjiram Dhannalal v. Gidabchand Kalooram, 280, 
743, 984, 985. 

Shiv Ram Batia v. D. D. Desai, 344. 

Shree Vithal Bhagwan Mandir v, Narayanrao, 185 
Shrideo Ram Janki v. Nathuram, 192, 234. 

Shridhar Balkrishna v. Poona City Municipality, 990. 
Shrikishandas, In re, See Dt. Judge. 

Shri Mahadeopi v. Baldeo Prasad, 287, 749, 769. 
Shri Nath Shah v. Official Liquidator, 375, 1005. 
Shriniwas Mahadeo v. Rajeshwar Gangayya, 1230. 
Shriniwas Rao v. Secretary of State, 104, 195. 
Shripadgouda Vcnkangouda v. Govindagouda 
Narayangouda, 999. 

Shriram v. Banya Bai, 102, 518, 655. 

Shroff Bodanna v. Emperor, 493. 

Shuja Uddan v. Sirajuddin, 207, 283. 

Shukantla v. Peoples Bank of Northern India, Ltd., 

374- 

Shwe Hla U v. The King, 700, 967. 

Shew Pru v. The King, 437, 438, 506. 

Shyama Kant Lai v. Ram Lai, 60, 274. 

Shyam Chambers Ltd. Lyallpur v. Commissioner of 
Income-tax, Punjab, 673, 688. 

Shyam Jhulan Prasad Singh v. Satruhan Prasad Singh, 

130, * 3 L 132. 

Shyam Kumar Singh v. Emperor, 501, 509, 510, 515, 
547- 

Shyam Lai Sahu v. Lai Nirendra Bahadur Chand, 362. 
Shyam Raji v. Paramhans Tawari, 1182. 

Shyam Sundar Das v. Gouri Nath, 1144. 

Shyam Sunder Kuer v. Dwarika Singh, 132. 

Shyam Sunder Kuar v. Maheshar Prasad, 35. 

Shyam Simder Lai v. Emperor, 1 1 94. 

Siaram v. Baldeo, 2 1 . 

Sibendra Sekhar v. Emperor, 978. 

Siddappa Gangappa v. Ramchandra Vishnu, 535. 
Sidda Reddi v. Venkatagirianna, 472. 

Sidram Pandharinath v. Mahallya, 1034. 

Silva v. Shanmugham, 91 1, 912. 

Sindhuram v. Ambica Charan, 93. 

Singarachariar v. Pappathiammal, 797. 

Singaracharyulu v. Sesharao, 988. 

Singari v. Kishen Lai, 243. 

Singer Sewing Machine Co. v. Surath Singh, 311. 
Singheshwar Jha v. Ajab Lai Mandar, 126. 

R. S. Sinha v. Salena Hector, 1098, 1234. 

Sinnaswami Goundan v. Rama Goundan, 1136. 

SiraJ Din v. Umar Din, 755, 1228. 

Skal Dei v. Jagadambika Pratap Narain Singh, 654. 

Sital Prasad v. Surendra Nath Chattegi, 125. 

Sita Ram v. Badri Das, 255.. 


y, D. 1941— E 


Sita Ram v. Bankateshwar Tewari, 24. 

Sita Ram v. BriJ Behari, 483. 

Sitaram v. Krishnarao, 185, 339, 1228. 

Sita Ram v. Lachman Lai Goswami, 342. 

Sita Ram v. Munshi Ram, 628, 761, 762. 

Sita Ram v. Satpal, 604. 

Sita Ram v. Sheo Rani, 1154, 1177. 

Sitaramayya v. Venkanna, 270. 

Sita Ram Babu Ram v. Sita Ram Lalman, 7>i8 
Sitaram Bhattacharjee v. Pancha Muchi, .1.5, =6 
Sitaram Shrawan v Bajya Parnya, i8i, 184; 12^8. 
Sitaram Singh v. Chittaranjan, 103 
Sita Ram Singh v. Jagdeo Misir, loio. 

Sitla Bux Singh v. Bakhtawar, 1224 

Sivapirunatha PiUai v. Padmavathi Ammal, 916. 

oivakalathi Gramani v. Emperor, 428 

Sivasubramaniam Chettiar v. Murugesa Mudaliar 
312, 99b. * 

Sivasubraraania Thevar V. Kalankarayan Konar, io8q 
Smetham Byrne & Lambert v. Darashaw, 140 
Snehalata Devi v. Janardan Prasad Singh, 285,' 0,0 
Sobha Ram v. Emperor, 887. ^ ^ 

Sobhomal Thaoomal v. Dulahdinomal Tilusing Q02 
Societe Beige v. Girdhari Lai, 981. ^ 

Sofia Bi Bi Saheba v. Vasudeva Chetty, t;4i. 

SogmuU Lachiram v. Parandhamayya, 1036. 

Sohan Lai v. Mahomed Din Md. Yunis, 234, 1028 
Soharam v. Deo Singh, 1210. ^ * 

Sohonlal v. Sreechand, iio6, iiii. 

Sohan Lai v. Town Area Committee, Udhampur, 711. 
G. B. Solano v, Jangi Singh 128. * " 

Somarma v. Emperor, 970. 

Somappa v. Nagi Reddi, 619. 

Somappa v. Venkataswami Chetty, yot; 
Somasundaram, In re, 533. 

Som Gin v. Ram Ratan Gin, 641, 1144, 1232. 

Sona Mia v. Prokash Chandra, 1082, 1082 
Sonaram Dutta v. Sitaram Chamaria, 421, 870 
Sonbarsa v. Mahomed Khalil, 1216. ^ 

Soolapam Moopil Variar v. Veettil Veloor, 796 814 
Sorabji^ Hormasji v. Broach Borough Mu^d^ty, 

Sorimuthu Pillai, In re, 958. 

Soundararaja Ayyangar v. Emperor, sii 
Sourendra Mohan v. Kanai Lai, 731. ’ 

Special Land Acquisition Officer, Karachi v Hira 
nand, 717, 720. ' 

Sree Kant Lai v. Ajodhya Singh, 120, 12 1 

Tribhovandas, 

Sreemv^achariar v. Krishnayya Chetti, 822. 

iScSj:; “is:;;,' »»»• 

.Sr 

Srikama Mridha v. PrafuUa Chandra Ghosh, 98, 102. 

Srimatijan v. Fulja Khatun, 91. 

Sri Narain v. Reoti Kunwar, 1184 
Sipivasa Ayyangar v. Akayya Naidii, io6q 
Srinivasa A^angar v. Ramanujachariar, yU 
Snmvasalu Reddiar, In re, 429. 

Srimvasa Rao v. Emperor, 534. 

Srinivasa Rao v. Seshacharlu, 1 1, 608 
Snmvasayya v. Obula Raju, 797. 

Sriramareddi V. Sriramareddi, 814 
Sri Ram Mtra v. Emperor, 546, ii8o. 
bn Rangachar v. Snrangachar, 8 qs 
S nschandra Nandy v. Rakhalananda c.a o 
Srischandra Sen v. Mahim Chandra” 

Sri Thakurjee v., Mathura Prasad, 209, 637 628 fio 
641, 781, 1075. » «37, t)3», 639^ 



XXXIV 


THE YEARLY DIGEST, 1941 


Sri Vidya Varidhi Thirtha Sripadangalavaru v. Sri 
Lal^hminogna Thirtha Sripadangalavaru, 895, 
908. 

Standard Type Foundry v. Vcnkataramaniah, 751. 
State V. Dharmun, 709. 

State V. Man Singh, 710. 

State V. Qadir Kakru, 707. 

State V. Salam Badu, 708. 

•Stock and Share Exchange Bureau, Rawalpindi v. 

Kothari & Sons, 784. ‘ 

Suba Raut v. Dindeyal Choudhury, 557. 

Suba Singh v. En^peror, 480, 481. 

Subba Naickcr v. Savarimuthu Pillai, 267, 823. 
Subbaramayya v. Subbiah, 796. 

Subbaramayya v. Vcnkatasubbamma, 632. 

Subba Rao, In re, 945, 960. 

Subba Rao v. Calicut Co-operative Urban Bank, Ltd., 
828. 

Subba Rao v. Gopinath Sahu, 937. 

.Subba Rao v. Nagalakshmamma, 632. 

Subba Rao v. Narasiah, 743. 

Subba Rao v. Satyanarayanamurthi, 830. 

Subba Rao v. Venkatapuram Panchayat Board, 791. 
5 ubbaraya Ayyar v. Emperor, 457, 553. 

Subbaraya Chettiar v. Debt Conciliation Board, 
Cuddalore, 829. 

Subbarayadu v. Somayya, 822. 

N. Subbarayappa v. Jwalanappa, 898. 

Subba Rcddi v. Venkatappa Rcddi. 799. 

Subbayya v. Chandrayya, 287, 646. 

Subbayya v. Venkatadri, 364. 

Subbayya Nadar v. Anjaneyalu, 358. 

Subbayya v. Venkata Hanumantha Bhushanarao, 
267, 340, 358, 582, 817. 

Subbayyan Chettiar v. Ponnuchami Chettiar, 526, 

530. 532. 

Subbiah v. Venkatagiriyappa, 899. 

Subbiah Ambalam Servai v. Unnamalai Achi, 762. 
Subbigadu, In re, 507, 567. 

Subbu Pandaram v. Lal^hminarayana Chettiar, 793. 
Subbaramier v. Venkatachalapathi Aiyar, 797. 
Subedar Mian v. Sheo Shankar Missir, 283, 1132. 
Subhadrammal v. Kannammal, 1021, 1095. 

Subhani v. Nawab, 519, 523, 524, 560, 1077. 
Subhkaran Singh v. Kcdar Nath Tewari, 574. 
Subodhehandra Nag v. K. L. Bank, Ltd., 358. 
Subordinate Judge v.Jawahar Lai, 378, 379, 380. 
Subramania Aiyar v. India Equitable Insurance Co. 
Ltd., 813. 

Subramania Aiyar v. Ulagalumperumal Sethurayor, 
1065. 

Subramania Chetty v. Emperor, 512. 

Subramaniam Chettiar v. Annamaiai Chettiar, 238, 

. 624. 

Subramanian Chettiar v. L. N. Chettyar Firm, 162, 
997- 

Subramanian Chettiar v. Chinnamuthu Batcha Row- 
ther, 793. 

Subramanyam Chettiar v. Muthuswami Goundan, 
588. 

Subramanian Chettiar v. Muthuswami Goundan, 587. 
Subramanian Chettiar v. Muthuswami Goundan, 789. 
Subramanian Chettiar v. Official Receiver, West 
Tanjore, 1031. 

Subramania Sastrulu v. Official Receiver, Chittoor, 
1032. 

Subramanya Ayyar v. Emperor, 856. 

Subramanyam v. Emperor, 972. 

Subramanyam v. President, Dt. Board, Narasapur, 

853- 

Subramanyam Chettiar v. Muthusami Goundan, 584, 
794>997- 

Subramanya Goundan v. Emperor, 95o» 


Subramanya Rao v. Rami Reddi, 206. 

Subramanya Sarma, In re, 828. 

Subrao Baji v, Dada Bhiwa, 606. 

Suchandra Bhusan Kumar Lai v. Laloo Modi, 545. 
Sudalaimani Nadar v. Commissioner of Income-tax,. 
Madras, 658. 

Sudaman Prasad v. Mahomed Abdul Alim, 260. 
Sudhanya Mohan Basak v. Monorama Gupta, 69. 
Sudhindra Chandra Singha v. Jadav Marak, 89, 728* 
Sudhir Chandra v. Sudhan Shru Kumar, 85. 

Sudhir Kumar Chakravarty v. Bilasbati Debi, 44. 

Sudhir Kumar Neogi v. Emperor, 451. 

Sudhiya Nath Bhaduri v. Bihar National Insurance Co» 
Ltd., 373. 

Suganchand & Co. v. Laduram Balkisandas, 623. 

L. H. Sugar Factory Pilibhit v. Moti, 695, 1088, 1089, 
1091, 1092, 1151. 

Sukar Sao v. Emperor, 436, 942. 

Sukdev Jee v. Ramkrishna Laha, 76. 

Suker Dusadh v. Emperor, 459, 503, 504. 

Sukhanandan Ramdhin v. Maniklal Kaiihailal, 382, 
Sukharania Bai v. Laxmikantarao, 885. 

SukhDayal v. Pawan Jai Kumar, no, 114. 

Sukhdeo v. Dhanai Singh, 251. 

Sukhdeo v. Nathu Lai, 255. 

Sukh Dev v. Parsi, 405. 

Sukhdev & Co. v. Ayaram Atamprakash, 45. 

Sukhia v. Bhagwati, 34. 

Sukhoda Prasad v. Gaganendra Nath, 734. 

Sukhpal Dass v. Kedar Nath, 275. 

Sukhraj Rai v. Ratinath Panjiara, 113. 

Sukhramdas v. Emperor, 464, 490. 

Sukhram Das Debi Dutt v. Ram Krishna, 872. 

Sukumar Deb Roy v. Parbati Bala, 1099, iioo. 

Sukumari Gupta v. Dhirendra Nath Roy, 98, 241^ 

399. 400. 758- 

Sulaiman v. The King, 555, 556, 563, 959. 

Sulcman Haji Ahmed Umer v. Haji Abdulla, 767. 
Sumatibai v. Municipal Committee, Nagpur, 182. 
Sumat Prasad v. Emperor, 442. 

Sumer Singh v. Emperor, 958. 

Sumesari Prasad v. Banarsi Ram, 1164. 

Sumeshawari Prasad Dubey v. Gauri Shankar Dast, 
1180, 

Sunder v. Sita Ram, 226. 

Sunder v. Tabo, 522, 1046. 

Sundaralingam v. Venkataramanayya, 831. 

Sundaram v. Bagla, 361. 

Sundaram v. Venkatappadasu, 913. 

Sundarammal v. Thiruvengadathu Aiyangar, 1030. 
Sundaram Pillai v. Kandaswami Pillai, 210, 211, 
Sundara Rcddiar v. Alagappa Chettiar, 820. 

Sundaresa Aiyar, In re, 736. 

Sundar Lai v. Sada Sewak, 324. 

Sundar Singh v. Khilanda Ram, 787. 

Sunder Swarup v. Ghulam Safdar Khan, 1200. 
Superintendent and Remembrancer of Legal Affairs, - 
Bihar v. Murli Mahohar Prasad, 378, 379, 380. 

Superintendent of Stamps v. Tajmal Nihal Ghand, , 
1089. 

Suprokash Das v. Indian Licensing Committee, 741 
1103. 

Suradhani Debi v. Prolhad Mahi, 615, 616. 

Surain Singh v. Emperor, 1052. 

Suraj Bali v. Ganga Pershad, 314, 

Suraj Bali v. Mohar Ali, 269. 

Suraj Bali v. Ram Nandan Rai, 1 1 55, 1 1 73. 

Suraj Bali Singh v. Kamla Lai, 31, 41, 

Suraj Bhan v. Abdul Khaliq, 727. 

Suraj Bux Singh v. Raj Suraj Bux Singh, n66. 

Suraj Dev Khanna v. Commissioner of Income-tax.^ 
Punjab, 681, 686. ^ 

Suraj Kuar v. Sant Singh, 329, 


TABLE OF GASES DIGESTED 


^Surajmal v. Baxiram, 272. 

Suraj Narain Chowdhury v. Bisheshwar Singh, 878. 
Snraj Prasad v. Ram Narain Sahu, 744. 

Surat Borough Municipality v. Sarifa, 152. 

Surayya v. Balakrishnayya, 646. 

Surayya v. Mangayya, 564, 614, 647, 1025. 

Surayya v. Venkataramanamma, 1137. 

Surendrabala Debi v. Bhupendra Kumar, 52, 250. 
Surendra Man Misir v. Indrajit Pratap Bahadur, 31. 
Surendra Mohan Sardar v. Nagendra Chandra Lahiri, 

Surendra Nath v. Jatindra Nath, 288. 

Surendra Nath Sarkar v. Emperor, 370. 

Suresh Chandra Mukherjee v. Lai Mohan Chatterjee, 
^ 69, 75. 

Suresh Chandra Roy v. Prakash BLrishna, 227,344, 34^* 
Surjan v. Ganpati Dass, 689. 

Surjan Singh v. Mashal Singh, 1149. 

Surjan Singh v. Nanak Chand, 385. 

Surji V. Lakhoo, 1160. 

Surjo V, Umrao, 17. 

Surju V. Lakhraj, 1202, 1218. 

Suryanarayana v. Sobhanadri Apparao Bahadur, 316. 
Suryanarayanamurthy V. Municipal Council, Coca- 
nada, 695, 833. 

Suryanarayanamurthy v. Viramma, 809. 
Suryanarayana Raju v. Viswanadharaju, 471. 
Suryanarayana Rao v. Subramanyam, 713. 

Suryapal Singh v. Adram, 29. 

Suryapal Singh v. Bakhari, 296. 

Suryapal Singh v. Nat Ram Singh, 546. 

Surya Rao v. Bullemma, 831. 

Sushil Chander Chaturvedi v. Wali Ullah, 914. 

Susil C. Sen In the matter of ^ 662. 

Suwalal V. Fazle Hussain, 935, 1102. 

Swami Dayal v. Durga, 1167. 

Swami Dayal v. Ram Bahadur Singh, 408. 
Swaminatha Aiyar, In re^ 844. 

Swaminatha Pillai v. Krishna Padaiyachi, 1117. 
Syed Abbas v. Abid Jehan Begum, 1064. 

Syed Abdul Hadi v. Abdul Latif, 890. 

Syed Ahmad v. Ramgopal Bhagwandeen, 394. 

Syed Ali v. Emperor, 939. 

Syed Gaffar Sahib, In 857. 

Syed Ghouse Sahib v. Mahomed Khan Sahib, 837. 
Syed Ismail Sahib v. Ethikasha Sarguru, 892. 

Syed Mahomed v. Ram Abhilakh 927. 

Syed Mahomed Yakub v. Imperial Bank of India, 

o 9 * 7 - 

Syed Uddin Ahammed v. Hemanta Kumari Devi, 
90, 1065. 

T 

T, a Lower Grade Pleader, In the matter of 736. 
Tahera Bibi v. Alia Bibi, 1 183. 

Tajammul Husain v. Amiruddin, 278, 319, 1 154> ' *®7' 
Tajbi V. Nattar Sherif, 861. 

Taj Mahomed v. Mukh Ram, 296, 743, 1049. 

Talep Ali Choudhury v. Sardar Khan, 972, 973. 
Tameshar Ahir v. Lai Behari Ahir, 22. 

Tan Soon Li v. Burma Oil Co., Ltd., 2. 
Tapendra Chandra Gooptu v. Gojendra Chandra 
Gooptu 735, 936. 
lapibai V. Shankarlal, 755, 772. 

Taqi Husain v. Hafizullah, 1 148. 

■Taqi Husain v. Shyam Behari, 347. 

Tara Mia v. Emperor, 569. 

Tarapada Banerjee v. Ajimaddin Mallick, 74* 

Tara Prasad v. Baijnath Prasad, 364. 

Tara Singh v. Suraj Kaur, 522, 524. 

Tarit Bhusan Rai v. Srisri Iswar Sridhar Salagram 
Shila, 640, 642. 

Tanqir Ali v. Ram Ratan Singh, 1073, ii49* r 

Tejnarain Lall v. .Emperor, 442 . • 


Tej Pratap Bahadur Singh v. Charan Past, 1225. 

Tej Singh v. Hannu Prasad, 616, 648, 882. 

Tej Singh v. Khem Chand, 27. 

Tejumal Jasumal v. Rochalbai, 1 1 1 7. 

Tek Chand v. Kalavantibai, 484, 487. 

Tetar Kup v. Chhotu Das, 1075. 

Thaivanai Achi v. Ramanathan Chettyar, 206, 102*;. 
Thakar Das v. Tulsi Ram, 241. 

Thakur v. Jagdambika Pratap Narain Singh, 924, 1140 

I I * 

Thakurdas v. Governor-General of India, 1036, 1081, 
Thakur Madho Singh v. James R. R. Skinner, 726. 

lOIO. 

Thakurji Mahraj v. Raj Indra Prasad, 1222, 1222. 
Thakur Mandal v. Emperor, 971. 

Thakur Prasad v. Brahmdeo Pandey, 129. 

Thakur Prasad v. Official Liquidator of the Benares 
Bank, Ltd., 369. 

Thamman v. Ram Narain, 1203, 1207. 

Tha Mya v. Ma Kin Pu, 166. 

Thanedar v. Maluka, 520. 

Thangathammal v. Veerama Reddiar, 526. 
Thanwerdas Kalumal In re^ 700, 1014. 

Thayyanayaki Ammal v. Sundarappa, 758. 
Thimmanna Bhat v. Adyanthaya, 743. 

Thimmappa Chettiar v. Thangavelu Chetty, 215. 
Thinnappa Chettiar v. Krishna Rao, 2QQ. 7 *iQ. 
Thiravia Nadar v. Chelliah Nadar, 822.^ 

Thirumalai Chettiar v. Nanjayya Gowder, 365, 
Thirupathi Bhatrachar v. Venkatarayappa, 723, 727, 

Thiruvengadam Pillai v. Koolai, 857. 

Thi^vengada Mudaliarv. Rajabathar Mudaliar. 107*; 
IJmivengada Mudaliar v. Rajabadar Mudaliar, 1076. 
Thiruvengada Mudayanaiya v. Narasimhaswamiaiya, 

Thimvengadatha Iyengar v. Samappan Servai, 810. 
Thithachumma, In re, 957. 

Thomas Bear & Sons, Ltd. v. Prayag Narain, 1112. 

I I 14. >09 

Thompson v. Thompson, 537. 

Thoongavadan v. Perumal Goundan, 436. 

Thoonga Velan v. Perumal Goundan, 436. 
Thy^arajan Chetty v. Narayana Thevan, 556. 

Tikait Umed Narain Singh v. Equitable Coal Go.. Ltd. 
384. 


Tikam Singh v. Sahib Singh^ 40. 

Tika Sao y Hari Lai, 109 214, 287, 573, 885. 

Tiken^ajit Ghose v. Mriiunjoy Mondal (Jadav 
Mondal), 87. 

Tikki Lai v. Komal Chand, 395, 875. 

Tila Mahomed v. Municipal Committee, Peshawar 
205, 330, 782. 

Timma Reddi v. Rami Reddi, 492. 

Tirithdas Keshavdas v. Harchandrai, 324. 

Tirkha v. Nazeer Begam, 701, 785, 1222* 
Tiruchendur Sri Subramania Swami Temple v. Rama- 
samia PiUai, 649. 

Tirugnanp^li Ammal v. Venugopala Pillai, 796. 
Tirumalai T^patffi Dev^thanams ComiiiSe v. 
Tirupathi Mumcipal Council, 833. 

Tirus V. Emperor, 500, 550. 

Tolar^ Champalal v. Jewanram Gangaram, Ar, 
Tondi V. Dhappna, 30. 

Topanmal v. Gordhandas, 747. 

Town Municipal Council, Nanjangud v. Nanjundappa< 

Trailol^a Nath Baneiji v. Sukumar Basu 2*t*i 
Trav^cor<»N^onal Bank Subsidiary Co., Ltd. v. 
T, N. & Bank, Ltd., H46, 

Travancore National Bank Subsidiary Co. Ltd 
Venkataraman, 392. * . 



JCXXVl 


THE YEARLY DIGEST, 1941 


Tribeni Prasad Tewari v. Rukmin Devi, 349. 

Tribhuan Roy v. Rampati Ahir, 119. 

Triloki Kurmi v. Bhagirath Kurmi, 1212. 

Trimbak v. Bhagu Bai, 628, 630. 

Tropical Insurance Co., Ltd., v. Zenith Life Assurance 
Co., Ltd., 690. 

Tufani v. Deokali, 29, 34. 

Tula Ram v. Jagat Singh, 1174. 

Tulsi Devi v. Suraj Narain, 274, 991. 

Tulsi Chamar v. Chhcdi Ahir, 33. 

Tulsidas Amanmal Karani, In re, 739. 

Tulsi Ram v. Baldeo Prasad Pandeya, 1174. 

Tulsi Ram v. Dhupan Rai, 352. 

Tulsi Ram v. Madho Ram, 1219. 

Tulsiram v. Paikan, 764. 

Tulva V. Ram Dayal, 1213. 

Tumina Khatun v. Gaharjan Bibi, 598. 


U. Arzeina v. Ma Kyin Shwe, 488, 1085. 

U Aye V. U Chit Hlaing, 578, 580, 586, 694. 

U Ba Maung v. U Chit Hlaing, 579, loog. 

U Ba Pe V. Sun Press, Ltd., 417. 

U Ba Saw v. U Ya, 167, 713, 741. 

U Chit Hlaing v. U Lun, 419. 

Udai Bhan Pratap Singh v. Ram Dass, 1214. 

Udai Chand Lai v. Pannalal Champalal, 422, 

Udai Chand Lai v. Pannalal Champalal 421. 

Udai Pratap Singh v. Dwarka Prasad, 321. 
Udaychandra Pal v. B. H. Parmar, 1086. 

Udham Singh v. Atma Singh, 297, 564. 

Udham Singh v. Emperor, 47. 

Udhao Nanaji v. Narayan Vithoba, 175, 289, 561. 
■Udho Dass v. Girdhari Lai, 882. 

Udho Singh v. Emperor, 970. 

U Hla Pe v. Ma Hia Khin, 159. 

Ujagar Lai v. Bahadur Lokcn dra Singh, 877, 880. 
Ujagar Singh v. Kaptan Singh, 1225. 

Ujagar Singh v. Likha Singh, 785. 

Ukkali V. Sivaramakrishna Pattar, 854. 

U Kyan v. Mun Shcin, 1076, 1230. 

U Kyaw Zan v. U Tun Hla U, 420, 696. 

Ulfatrai Hukumchand v. Nagarmal Gopimal, 382, 384. 
U Lun v. U Chit Hlaing, 289, 578, 579, 580, 581, 689. 
U Lun v. U Chit Hlaing, 578, 579, 581 . 

Uma Datt v. Ram Jiwan, 577. 

Uma Prasad v. Roop Narain Misra, 1161. 

Umar Bakhsh v. Emperor, 490. 

Umar Haji v. Badridas, 880, 1072. 

Umasashi Devi v. Radha Binodini Devi, 93. 

Uma Shankar Prasad v. Bank of Behar Ltd., 767, 772. 
Uma Shankar Singh v. Abdul Karim Khan, 751. 

U Maung Gyi v. Maung Shwe Thee, 156, 158, 159. 
Umed V. Paraga, 733. 

U Min Sin v. K 0 Kyc, 722, 1001, 1071, 1140. 
Ummat-ul-Habib Begum v. Imtiaz Begam, 291. 
Ummatur Rabab v. Mahadeo Prasad, 256, 356. 
United Provinces v. Atiqa Begam, 280, 591, 592, 699, 
993» 998* 1*98. 

United Provinces v. Kanhaiya Lai, 517, 645. 

U. P. Government v. Manmohan Das, 542, 696, 1 138. 
U. P. Government in the Nazul Dept. v. The Church 
Missionary Trust Assn. Ltd., 745. 

United Provinces v. Narain Sarup, 1170. 

U Oak V. Ma Khin, 285. 

Upendra Chandra v. Emperor, 943, 950. 

'Upendra Narayan v. Shib Charan, 55. 

Upendra Nath v. Durlav Chandra, 1230. 

Upendra Nath Bose v. Lall, 205, 1067. 

Upendra Nath Ghose v. Emperor, 458, 963. 

Upendra Nath Rai v. Province of Bengal, 717, 

XJ Po Hlaing v. Daw Ngwe, 44, 265. 


Upper Sind Cigarettes Manufacturing Co. v. Penin- 
sular Tobacco Company Ltd., Iii3* 

U San Yi v. Maung Po Yi, 158. 

U Shwe Yon V. Maung E, 167. 

U Sin V. Ma Ma Lay, 160, 208, 283, 326. 

H Usshcr V. T. Ussher, 688. 

U Tin Maung v. The King, 974. 

Uttam Singh, In re, 709. 

Uttam Singh v. Taluqdar Singh, ii94> **97’ 

U Tun Yin v. Y Ba Han, 156. 

U Zawtipala v. U Thatdama, 158, 206, 1067. 


Vaikunth P. Munim^. v. Prahlad Shankar K. Shukla,, 
980. 

Vajjula v. Gopalkrishnamma, 605. 

Valiram Lilaram v. Gobindram, 262, 478, 480. 
Vallabhacharyulu v. Rangacharyulu, 820. 

Valliammai Ammal v. Dharmalinga Muthirian, 484. 
Vailiappa Chettiar v. Muthu Koundan, 313. 
Vanjeeswara Ayyar v. Dt. Board of South Arcot, 382, 
Varada Bhaktavatsaludu v. Venkatanarasimha Rao, 

747* 

Varadarajam Pillai v. Krishnamurthi Pillai, 808. 
Varadaraja Pcrumal Pillai v. Palanimuthu Goundan,. 
812. 

Varadaraja Pillai v. Rukmani Ammal, 800. 

Varadiah Chetty v. Province of Madras, 825. 
Varahalayya v. Mattapalli Raju, 792. 

P. S. Varier v. Commissioner of Income-tax, Madras, 
665. 

Vasireddi Balachandrasckhara Varaprasadv. lAlKhm? 
narasimham, 620. 

Vasireddi Sivalinga Prasad v. Emperor, 974. 
Vasudeva Nambudiri v. Ka)'>'umma, 816, 

Vas udevan Nambudripad v. Mariakutti Amma, naS. 
Vasudeva Setty v. Mahanta Devaru, 905. 

Vasumal v. Karam Chand, 292, 293, 295, 997, 1008. 
Valtappa Kone v. Muthukaruppan Servai, 1109. 
Veerabhadra Pillai v. Narayanaswami Iyer, 316. 
Vecrabhadra Rao Sumitramma v. Kr ishnam urti 
Sastri, 492. 

Veerappa Chettiar v. Commissioner of Income-tax, 
Madras, 657. 

Veerappa Chettiar v. Sivagami Achi, 818. 
Vecraraghava Rao v. Debt Conciliation Board, Bca* 
wada, 830. 

Vecraraghava Rao v. Gopala Rao, 1067. 

Veera Rcddi, In re, 482. 

Veeraswami v. Namma^ya, 785. 

Vecrayya v. Kotireddi, 1026, 1035. 

Velayudha Maistry v. Mari Ammal, 



Venkanna v. Ramanna, 1126. 

Venkatachallam v. Emperor, 858. 

Venkatachalam v. Subraman^^un, 236. 
Vcnkatachariar v. Faizuddin Saliib, 291. 
Venkatachalam Chetty, In re, 955. 

Venkatachalam Chetti v. Venkatrami Rcddi, 880. 
Vcnkatachalamiah v. Venkatiah, 1118. 
Venkatachellam v. Sur>’anarayanamurthy, 218, 
Venkatakumara Maliipatlii Sur\Tu:iio Bahadur T* 
Venkatrao, 1037. 

Venkatammal v. Ramaswami Iyer, 808, 813. 

Vcnkatanarasimhacharyulu v. Gangaraju, 574. 
Venkata Narasimhachar>’ulu v. St^tary of State, 858. 

V. Ramas^'ami, 538. 

Venka apathi^ v. Ramanna Sett>', 6.^ 
Venkatappa, In re, 428. ^ 

Venkatappay^'a v. Ramaswami, 871. 


TABLE OF GASES DIGESTED 


Venkataraghava Aiyar, In re, 851. 

• Venkata Rajagopala Krishna Yachendra Bahadur v. 
Venkata Seshacharlu, 816. 

Venkatarama Chetti, In re, 462. 

Venkatarama Iyer v. Sundarambal, 1235. 
Venkatarama Sastri v. Venkatasubramania Dikshitar, 
416. 

Venkataramayya v. Seshayya, 6i6. 
Venkatarangacharyulu v, Akkappa Rao, 600. 
Venkata Ranga Rao Bahadur v. Sita Ramachandra 
Rao Bahadur^ 410. 

Venkataranga Reddi v. Sithamma, 202. 

Venkata Rao v. Subba Rao, 1013. 

Venkataratnam In re, 420. 

Venkataratnam v. Surya Rao, 801, 822, 823. 
Venkataratnam Chetti Venkatayya, 1023. 
Venkatarayudu v. Narayanayya, 648. 

Venkata Reddi v. Emperor, 502. 

Venkata Sitapati v. Krishnachandra Gajapati Narayan 
Deo, 873. 

Venkatasubbadu v. Emperor, 517. 

Venkatasubba Rao v. Sivaramayya, 848. 
Venkatasubba Row v. Taylor Stanley Phillip, looi. 
Venkatasubbarayudu, In re, 965. 

Venkatasubbayya v. Satyanarayanamurthi, 1020. 
Venkatasubbai2[h Chetty v. Jumma Mosque,Mylapore, 

557, 878. 

Venkatasuryanarayana v. Tirupatayya, 850. 
Venkataswami v, Pedda Madduleti, 831. 

Venkate Gowda v. Mudli Setty 909. 

Venkatesa Mudali v. Desappa Mudali, 1022. 
Venkatesa Rao v. Trichinopoly Dt, Co-operadve 
Central Bank, Ltd., 366. 

Venkateswara Rao v. La^hmikantharao, 815. 
Venkateswara Sarma v. Venkatesa Ayyar, 746. 
Venkateswarlu v. Venkatraju, 800. 

Venkat Subayya v. Kasheo Pandurang, 104. 
Venkayamma v. Ramakotayya, 809. 

Venkayya v. Official Receiver, Guntur, 1032. 
Venkayya v. Raghavamma, 632. 

Venkayya v. Seethayya, 452. 

Venkayya Pantulu v. Surya Prakasamma, 215, 1 106. 
Venkayya v. Sreeramulu, 605. 

Venkiteswara Aiyar v. Ramaswami Aiyar, 801. 
Venugopala Mudaliar v. Embaru Naidu, 846. 
Venugopala Pillai v. Thirugnanavalli Ammal, 274, 
283. 

Venugopala Pillai v, Thirugnanavalli Ammal, 395. 
Vibhuti Narayan Singh v. Kandhiya, 28. 

Vidhya Sagar v. Shamshuddin, 562, 1076. 

Vijayadas Hanumantdas v. Shekharappa Anantappa, 
309. 

Vijoy Narain Singh v. Emperor, 961. 

Vilayatali Khan v. Khairunnissa, 326. 
Vinaitheerthal Achi, Inre, 418. 

Vinayaka Rao v. Junior Princes Estate, 797. 

Vinayak Atmaram v. Shantaram Janardan, 474, 973. 
Vinayak Laxman v. Municipal Committee, Akola, 
182, 183. 

Viresam v. Adinarayana, 292. 

Viroomal v. Emperor, 464, 469. 

Virupakshayya v. Subbarayudu, 356. 

Visalakshi Achi v. Official Assignee, 1063, 1064. 
Visalakshi Ammal v. Krishnaveni Ammal, 1065. 
Vishambhar Dayal Tripathi v. Emperor, 449, 453, 
944, 946. 


XXXVU 

Vishnu Janardan v. Mahadev Keshav, 7, li, 222. 
Vishwa Nath Upadhya v. Asharfi Singh, 519, 521* 
Vbhvanath Vithalsa v. Balaram Anandram, 536, 
Vishweshwar Narsa bhatta v. Durgappa Irappa, 1084* 
Viswanatha Sastri v. Murugappa Chetti, 827. 

Vita Municipality v. Gangaram Tatyaji, 263. 
Vithalbhai Motibai v. Nadiad Electric Supply Co. Ltd* 
1038. 

Vithaldas Bhagvandas v. Tukaram Vithoba, 1 137. 
Vizia Ramamurthi v. Suryanarayanamurthi, 254. 
Volkart Brothers v. Emperor, 1090. 

Vythinatha Padayachi v. Ammalu Ammal. *780. 


Wadero Shahbaz Khan v. Kakalmal, 300. 

Rafiq v. B. & N. W. Ry. Co.,1059, 
Wall Mahomed v. Nazir Ahmad, 1192. 

Wall Rahmoo & Sons, In re, 1068. 

Wali Uddin v. Mahomed Shafi, 254, 

Wamanpr^ad v. Haridas Panka, 180. 

Waqf Masjid v. Sardar Khan, 277. 

Waris Khan v. Emperor, 490. 

449 . 475 . 939 - 

A, K. Watal, In re, 703, 704. 

Wazira v. Mana, 402. 

Wazir Sahu v. Munshi Das, 209, 210. 

Wazir Singh v. Emperor, 44Q, q68. 

Wilcox V. P. D. Patel, 542^062. 

Wyielle Phillips v. Stanley, Phillips, 18. 


Yamashetti Bhaushetti v. Ashok Bhomshetti, 602. 
Yaqub Masih v. Christina Masih, 536. 

Yashwant Singh v. Quddusi, 301. 

Yegnarayaniah v. Emperor, 854, 

V. Yegneswara Sastri v. Secretary of State, 858. 

Yellappa v. Sri Gurusidda Desikendraswamigalu, qo7 
910, 911. ® 

Yerranna, In re, 512, 553, 554. 

Yeshwant Bhikaji v. Sadashiv Govind, 342. 
Yeshwantrao v. Bhaskerrao, 221. 

Yeshwant Rao v. Emperor, 472, 4Qt;. 

Yin Win Lin v. Ma Kyin Sein, 166,^1004. 

Yoonus Sheikh Mohiddin Nadkarv. Sheikh Hasan 

783- " 

M. S. Yousuflfv. Official Assignee of Calcutta, 1017, 
Yup Soon E v. Saw Boon Kyaung, 166. 


Zaf^bhai Guljarbhai v. Chhaganlal Aditram, 868. 
Zahid Ali Subzposh v. Ramlagani202. 

Zahiruddin v. Chheda Lai, 1163. 

Zahoor Ali, In re, 525. 

Zalikhan v. Ram Prasad, 746. 

Zamindar of Nuzvid v. Secretary of State, 849. 
Zamindar of Sannokhemedi v. Susi Tamala Patta 
Mahadevi, 270, 272. 

Zamindar of Sathur v. Veralakshmi Ammal, 622, 
Zawar Hussain Shah v. Saleh Mahomed Shah ^2*; 

931. » 

Zeb-ul-nisa v. Din Mahomed, 412. 

Zibal v. Muka, 223, 236. 

Zuleka Bi v. Kulsum Bi, 278. 

Zumaklal Motiram v. Fulchand Tarachand 297 


\ 



— «cTaMMU & KA^H^R UNIVERSITY 

UBRARY. 


Class No. 
Vol 


Accession No 


DATE LOAND 


Book No 


Copy 


* 1 * *1 


\ \ 


\ \ 


INDEX OF CASES 

* * • * 

FOLLOWED, OVERRULED, ETC. 


* 4 


1941 


/ * 
I 


•MOORES’ INDIAN APPEALS. 

1 M.I.A. 305 Rel. 20 Pat. 573 
(S.B.). 

4 M.I.A. 190 Ref. (1941) I M.L.J. 
Sup. 65. 

6 M.I.A. 88 Rel. 16 Luck. 302. 

‘ 21 1 Ref. LL.R. 1941 All. 

326. 

• 393 Ref. I.L.R. 1941 Mad. 

675= (1941) I M.L.J. 586. 

433 Ref. (1941) I M.L.J. 

697. 

526 Ref. I.L.R. 1941 Nag. 

437* 

B M.I.A. 166 Rel. 20 Pat. 481 
(S.B.). 

339 Ref. (1941) 2 M.L.J. 

. 834. 

529 Rel. I.L.R. 1941 Lah. 

546- 

^9 M.I.A. 195 Ref. (1941) 2 M.L.J. 
877. 

307 Foil. LL.R. 1941 Nag. 

5*3- 

.539 Ref. (1941) 2 M.L.J. 


972 (P.C.). 

10 M.I.A. 279 Ref. I.L.R. 1941 

Nag. 178; (1941) 2 M.L.J. 
134. 

^403 Ref. (1941) 2 M.L.J. 

304. 

—490 Rel. 16 Luck. 302 ; 

Ref. 45 C.W.N. 470. 

11 M.I.A. 7 Ref. 1941 Rang.L.R. 

lOI. 

75 Ret 45 C.W.N. 964= 

‘ (1941), 2 M.L.J. 58 (P.C.) ; 

(1941) 2 M.L.J. 972. 

241 Rel. LL.R. 1941 Nag. 

474. 

12 M.I.A. 244 Rel. I.L.R. (194O 

* 2 Cal. 335=45 C.W.N. 

. 787. 

' 275 Foil. 20 Pat. 346. 

397 Ref- (*940 2 M.L.J. 

. ?34; 803 (F.B.). 

' 4 48 Rel. 16 Luck. 551. 

^3 M.I.A. 141 Dist. I.L.R. 1941 
Bom. 350. 

232 Rel. 16 Luck. 341. 

^248 Ref. I.L.R. 194^ 

107 (P.C.) ; 45C.W.N.57. 
— r— 438 Ref. 45 C.W.N. 654. 

i '4 MX aMS 6 Pist. LJL^B. 194* 

Nag. 415. 


14 M.I.A. 377 Rel. I.L.R. 1941 
Nag. 164. 

570 Rel. I.L.R. (1941) 2 

Cal. 258. 

4 t 

L. R. INDIAN APPEALS. 

I. A. Supp. 135 Ref. I.L.R. 1941 

All. 326. 

1 LA. 76 Revieved. 20 Pat. 346. 
106 Ref. I.L.R. 1941 Nag. 

677. 

167 Ref. 20 Pat. 1. 

346 Foil. I.L.R. 1941 Nag. 

222. r , 

2 I.A. 145 Dist. 22 P.L.T. 239. ' 
154 Rel. I.L.R. 1941 Nag, 

90. \ 

169 Rel. (194O 1 M.LJ. 

12. 

235 Ref. I.L.R. 1941 All. 

326. \ L - 

241 = 1 Mad. I (P.C.) Rtf. 

(1941) r M.L..J 754. 

283=1 Cal. 144 Dist. 45 

C.W.N, 220. 

3 I.A. 7=1 Cal. 226 (P.C.) Expl. 

20 Pat. I. 

— 154=1 Mad. 69 (P.C.) 

Ref. LL.R. 1941 Nag. 178. 

241=26 W.R. 82 (P.C.) 

Foil. 20 Pat. 223. 

— ^ — ^259 Rel. l.LiRi (1941) 2 
Csd. 258. 

4l.A^ 1 = 1 Mad. 174 Ref. (1941) 

2 M.L.J, 803 (F,B.). 

76 Appl. I.L.R, (1941) 2 

Cal. 258. 

^47=3 Cal. 198 , (P.C.) 

Ref (194O * M.L.J. 15. 

5 I.A. 3* =3 Cal. 654 (P.C.) Rev. 
20 Pat. ,162. 

87=1 All. 688 Ref LX-R, 

1941 Bom. 250=43 Bom. 

L. R. 114; Rel (1941)1 

M. L.J. 12. 

178=4 C. 172 Foil. 20 


• -} 


7 I.A. 115=5 Cal. 776 Ref. (1941) 

2 M.L.J. 862. 

212=5 Bom. no Ref. 

LL.R. 1941 Bom. 438. 

240=6 Cal.394 (P.C.) Folf. 

I.L.R. 1941 Nag. 460 ; 
Dist. LL.R. 1941 Lah. 22 
iF.B.) ; Ref 45 C.W.N. 
486. 

8 I.A. 14=6 Cal. 764 (P.C.) Ref 

194* A.L.J. 392 ; 45 GiW? 
N. 998. 

—229=8 Cal. 302 Ref LL.R, 

1941 Nag. 178. 

9 LA. 82 = 9 Gal. 255 FoU. 

I.L.R, (1941) 2 Cal. 335. " 

125=^5 Mad. .236 (P.C.) 

Rel. LL.R. 1941 Lah. 246. 

10 LA. 25 Rel. (1941) 2 M.L.J. 

550. 


■I 


Pat. 373 (F.B.). 

6 I.A. 15 Ref 43 Bom.L.R. 1 14. 

76 Pist. 16 Luck. 123 (F.B.) 

-88=5 Cal. 148 (PC..) Ref 

(•1941) I M.L.J, 15. 

182=5 Cal. 438. Ref 


«o=io Cal. 19 (p. c.) 
Foil. 20 Pat. 75. 
n LA. 26=10 Cal. 626 (P,CI 
' R/- (*94*) I M.L.J. 15.-*' 
26 Ref (1941)- 2 M.L.L 

550. 

■ 59 10 C^. 860. 

' 740 (pVg.) 

Dist. I.L.R. 19^1 Lah. 6oi, 

1035 (P.C.) 

Foil. 1941 A.L.J. 234. 
1 1 Cal 6 (P.C.) Refi 

I.L.R. 1941 Nag. 543. 

Luck. 123 

\X* •D* j • 

215=12 Cal. 225 (P.CV 

fpl)'- ^ ' 

13 I. A. 1 = 13 Cal. 21 (P.C.) Rel 
(194O 2 M.L.J. 1050. 

155=10 Mad. 70 ^Pn\ 

R«=.VJ94 i) . M.tj! s^> 
45> C.W.N. 1941 F.R. go. 

Ref. 45 

C.W.N 727; Rel. 

^1941 Lah. 441. 

^7~io Mad. 2o*i 

I.L.R, 1941 Nag. 178. * 


.. .1 (1941) j , m.l j. ^8,' „ : 

i 96=?2 .Mad. };91 

(1941J 2 M.L.J. 134, 




89—11 Bom. KBi /’p o \ 

ExpI.lX.R.r94^^Nai *55 
Foil. 43 Bom.L.R.%6f 
Ref 1 6 Luck. 369. ' 

Mad. 26'('pn\ 

^ . AppL LLJl, i94x..^S^a- 

'*M.lj.J. 164 


1 


11 


THE YEARLY DIGEST, 1941 


14 I.A. 173=9 All. 705 Ref. 45 

C.VV.N. 837. 

187=15 Cal. 70 (P. C.) 

Ref. (1941) 2 M.L.J. 816; 
Rel. (1941) 2 M.L.J. 1050. 

15 I.A. 51 = 10 All. 272 (P.C.) 

Foil. I.L.R. 1941 Nag. 632 ; 
Ref. (1941) 2 M.L.J. 972 
(P.C.). 

^171 Rel. (1941) 2 M.L.J. 

550 - 

16 I.A. 6=16 Cal. 223 Ref. I.L.R. 

1941 Bom. 107 = 43 Bom. 
L. R. I (P. G.). Foil. 20 
Pat. 115. 

71 = 16 Cal. 397 (P.C.) Rel. 

I.L.R. 1941 Lah. 246. 

166=17 Cal. 123 Ref. 

I.L.R. 1941 Nag. 178. 
221 Ref. 20 Pat. 130. 

17 I.A. II Ref. 43 Bom.L.R. 807. 

: -17 Ref. 1941 Rang.L.R. 

1 (S.B.). 

110=18 Cal. 10 (P.C.) 

Expl. 20 Pat. 162 ; Rel. 
I.L.R. 1941 Lah. 246. 

19 I.A. 48= 19 Cal. 253 (P.C.) Rel. 

20 Pat. 162. 

I 191 =20 Cal. 85 (P.C.) Ref. 

1941 Rang.L.R. 14. 

20 I.A. 155=21 Cal. 157 Ref. 

67 I.A. 4o 6=I.L.R. 1941 
Bom. 8 (P.C.). 

160=21 Cal. 142 (P.C.) 

Ref. I.L.R. 1941 Nag. 474 ; 
43 Bom.L.R. 225‘; (1941) 

2 M.L.J. 866. 

176 Ref. 45 C.VV.N. 987. 

21 I.A 171 = 22 Cal. 222 (P.C.) 

Rel. 20 Pat. 144. 

22 I.A. 31 =17 All. 198 Rel. 45 

C.W.N. 208. 

44=17 All. 106 (P.C.) Ref. 

1941 Rang.L.R. 246. 

68=22 Cal, 434 (P.C.) 

Dist. I.L.R. 1941 Lah. 6ot. 

107=22 Cal. 788 Foil. 

I.L.R. (1941) I Cal. 499. 

23 I.A. 32 = 19 Mad, 249 Dist. 

I.L.R. (1941) I Cal. 514= 
f 45 C.VV.N. 530. 

45=23 Cal. 775 (P.C.) Rel. 

(1941) 2 M.L.J. 904 (F.B. 

24 I.A. 170=25 Cal. 179 (P.C.) 

Rel. I.L.R. 1941 Nag. 356. 

25 LA. 34=25 Cal. 587 Ref. 45 

C.W.N. 1047. 

95 Dist. (1941) 2 M.L.J. 

939. 

26 I.A. 45 Ref. 43 Bom.L.R. 225. 

■ ' 50 Foil. 20 Pat. 1 15. 

216 Ref. 45 C.VV.N. 240. 

27 I.A, 103=27 Cal. 1004 Rel. 

I.L.R. 1941 Bom. 260= 
43 Bom.L.R. 194. 

110=27 Cal. 951 Rel. 20 

Pat. 162. 

151 = 24 Mad. 147 Ref. 

{1941) 2 M.L.J. 972 (P.C. 

^i7 I#A. 168 Ref. 45 C.WJ^. 259 

(P.C.). 


7 I.A. 216=25 Bom. 337 Rel. 
I.L.R. 1941 Nag. 266. 
Ref. 22 P.L.T. 520. 

28 I.A. 159=28 Cal. 621 Ref. 

I.L.R. 1941 Mad. 567= 
(1941) I M.L.J. 123. 

257 Ref. (1941) 2 M.L.J. 

534- 

4 

29 LA. 51 Ref. 16 Luck. 24. 
104=29 Cal. 518 Rel. 20 

Pat. 497. Foil. I.L.R 
1941 Nag. 655. 

196 Ref. 45 C.VV.N. 420. 

30 LA. 54 Rel. 22 P.L.T. 230. 

31 LA. 38=26 All. 108 Ref. 1941 

Rang. L.R. 258. 

71=31 Cal. 487 Disc. 16 

Luck. 382. 

203=32 Cal. 129 Rel. 

I.L.R. (1941) I Cal. 309= 
45 C.W.N. 699. 

32 lA. 23=32 Cal, 296 (P, C.) 

Rel. I.L.R. 1941 Nag. 244. 

80 Ref. (1941) 2 M.L.J. 

134- 

93=32 Cal. 605 Dist. 20 

Pat. 373 (F. B.) ; Ref. 
I.L.R. 1941 Lah. 100. 

102=27 All. 334 Dbt. 

(1941) 2 M.L.J. 1018. 

32 1. A. 144=33 Cal. 1 16 Not 

appl. I.L.R. (1941) 2 Cal. i 

I. ' 

33 LA. 68 Rel. 16 Luck. 615. 
176=30 Bom. 431 Ref, 

I.L.R. 1941 Bom. 250=43 
Bom.L.R. 1 14. 

34 LA. 9 Expl. (1941) 2 M.L.J. 

248 ; Ref. (1941) I M.L.J. 

1 16. 

37 Ref. 45 C.W.N. 987. 

41 Ref. 43 Bom.L.R. 250. 

—46 Ref. I.L.R. 1941 Bom. 
341=43 Bom.L.R. 126. 

— A w ■ ^ 



39 I.A. 49=34 All. 213 (P.C.) 
Rel. I.L.R. 1941 Nag. 244. 

101=39 Cal. 915 Ref. 

I.L.R. 1941 Bom. 460=43 
Bom.L.R. 581 (F.B.). 

121=34 Ail. 234 Ref. 

{1941) I M.L.J. 496. 

39 I.A. 197=40 Cal. 20 Rel. 20 

Pat. 561; (1941) 2 M.L.J. 
529; Ref. 45 C.W.N. 181. 

218=35 Mad. 607 Rel. 

I.L.R. 1941 Bom. 415=43 
Bom.L.R. 758. 

40 LA. 24=37 Bom. 198 Foil. I.L, 

R. 1941 Mad. 378. 

74= 34 All. 227 Dist. I.L.R 

1941 Bom, 260=43 Bom. 
L.R. 194. 

132 = 36 Mad. 295 Dist. 

I.L.R. 1941 Kar. 72. 

41 LA. 23 Ref. 45 C.W.N. 259 

(P.C.). 

142 Ref. 1941 Rang.L.R. 

141. 

149 Ref. 43 Bom.L.R. 631* 

180 Rel. I.L.R. 1941 Kar* 

381. 

251 =42 Cal, 72 Rel. LL.R 

1941 Nag. 356. 

258 Ref. (1941) 2 M.L.J* 

529- 

3*4=38 Mad. 807 Com. 

I.L.R. 1941 Bom. 488. 

314 Expl. 43 Bom.L.R. 615, 

42 LA. I Ref. 45 C.W.N. 240. 
125=38 Mad. 406 Foil. 

LL.R. (1941)1 Cal. 137; 
Expl. 45 C.W.N. 105; Ref. 
45 C.W.N. 998. 

208=37 All. 604 Ref. 

(1941) 1 M.L.J, 724; I.L* 
R. 1941 Nag. 598. 

43 ^-A. 56=40 Bom. 270 Ref* 
(194*) * M.L.J. 724. 

164 Rel. LL.R. 1941 Kar* 
89; Ref. 1941 Mad. 419= 

(194*) * M.L.J. 178. 

192=39 Mad. 617 RcL 
I.L.R. 1941 Nag. 655. I 

207 Ref. 45 C.W.N. 998. 

249 Foil. 22 .P.L.T. 239. 

44 LA. 6=40 Mad, 1 12 Rel, 20 
Pat. 144. 

87=44 Cal. 388RCI.LL.R* 
1941 Lah. 71 ; 601. 

•98=40 Mad. 402 RcU 
LL.R. 1941 Lah. 632. 
10.1=44 Cal, 858 (P,G.) 
Rel. 20 Pat. 497. 

147=40 Mad. 709 Ref. 16 
Luck. 626 ; Rcl. L L. R* 
(194*) 2 Cal. 258=45 G. 
VV.N. 809 ; LL.R. 1941 
Nag. 135. 

44 LA* 163 Ref. 16 Luck. 484* 

166=40 Mad. 880 l^p)* 
(194*) * M.L.J. 378. 

218 Ref. (1941) s M,LJ. 

873- ’ 


CASES FOLLOWED, OVERRULED, ETC. 


XU 


.44 I.A. 246=45 Cal. 87 Expl. 20 
Pat. 13 (F.B.). 

261=40 Mad. 793 Ref. 

I.L.R. 1941 Nag. 543 ; 
Rel. 20'"Pat. 373 (F.B.). 
45 I.A. 35—22 C. W. N. 409 
Affirm. 45 C.W.N. 40 (P. 
C.). Foil. 43 Bom.L.R. 141 
(P.C.). 

"“—73=45 Cal. 878 Ref. I. L. 
R. 1941 Mad. 760= (1941) 
2 M.L.J. 548 Rel. 16 Luck. 
302. 

148=41 Mad. 778 Foil. 

I.L.R. 1941 Lah. 546; 
Ref. (1941) 2 M.L.J. 972 
P.C. 

156=41 Mad. 855 Expl. 

I.L.R. 1941 Nag. 178 Ref. 
2 M.L.J. 134. 

265 Expl. (1941) 2 M.L.J. 

798 (F.B.). 

46I.A. I Ref. (1941) 2 M.L.J. 222. 

33=48 Cal. 663 Appl. 

I.L.R. 1941 Mad. 513 ; 
(1941) I M.L.J. 441 (F.B.). 

52 Ref. 22 P.L.T. 202 ; 

I.L.R. (1941) I Cal. 90= 
45 C.W.N. 141 ; Dist. 
I.L.R. (1941) I Cal. 234. 

97=43 Bom. 778 Rel. 

I.L.R. 1941 Nag. 178. 

151=42 Mad. 813 Dist. 

I.L.R. 1941 Nag. I (F.B.). 

176=43 Mad. 146 Foil. 

I.L.R. 1941 Mad. 288= 
(1941) I M.L.J. 108 ; Dist. 
I.L.R. 1941 Nag. 397. 

—259=47 Cal. 466 Rel. 

I.L.R. (1941) I Cal. 234= 
45 C.W.N. 141. 

272=24 C.W.N. 297 Ref. 

45 C.W.N. 253 (P.C.). 

Rel, (1941) 2 M.L.J. 986. 

283 Dist. 20 Pat. 735. 

285 Ref. (1941) 2 M.L.J. 

406 ; Rev. 20 Pat. 346. 


47 I.A. 6=43 Mad. 541 (P.C.) 

Foil. I.L.R. 1941 Nag. 124. 

57=42 All. 368 Rel. I.L.R. 

1941 Lah. 39. 

124 Rel. 1941 A.L.J. 508. 

202=47 Cal. 1012 (P.C.) 

Ref. I.L.R. 1941 Bom. 170. 

233=48 Cal. 100 Ref. 

I.L.R. (1941) * Cal. 234= 

r 45 C.W.N. 14I. 

48 I.A. 12 Rel. I.L.R. 1941 Kar. 

(> 204 ; Ref. 43 Bom.L.R. 

706. 

— 49=48 Cal. 460 Dist. 45 

C.W.N. 220. 

52 Ref. 45 C.W.N. 90. 

127=48 Cal. 509 Ref. 

1941 A.L.J. 168. 

. — 142=43 All. 291 Ref. 

(1941) I M.L.J. 488. 

— 195=43 All. 228 Ref. 

(1941) 2 M.L.J. 972 (P. 
C.). 

258 Ref. 45 C.W,N. 709= 


48 LA. 302=44 Mad. 831 Ref. 

I.L.R. 1941 Mad. 599= 
(1941) I M.L.J. 644 (F.B.). 

415=44 Mad. 864 Ref. 

(1941) 2 M.L.J. 159. 

— 5i3=49Cal.i Ref. 43 Bom. 

L. R. 483. Rel. I.L.R. 
1941 Bom. 170. 

49 I.A. 37 Foil. 43 Bom.L.R. 622 
54=46 Bom. 481 (P.C.) 

Foil. I.L.R. 1941 Nag. 124. 

108 Ref. 45 C.W.N. 478. 

121=45 Mad. 320 Foil. 

Y1941) 1 M. L.J, 408. 

129=45 320. 

Ref. I.L.R. 1941 Mad. 559 
= (i) 194 I M.L.J. 250. 

143 Ref. (1941) I M.L.J, 

Supp. 65. 

144=3 Lah. 127 Ref. I.L. 

R. (1941) I Cal. 477, 

312=1 Pat. 733 Foil. 

(1941) 2 M.L.J. 943. 

342=1 Pat. 741 (P.C.) 

Foil. I.L.R. 1941 Nag. 124; 

135 - 

50 I.A. 1 = 2 Pat. 319 Ref. (1941) 

2 M.L.J. 972 (P.C.). 

25=47 Bom. 335 Dist. 

I.L.R. 1941 Bom. 361=43 
Bom.L.R. 293. 

41=46 Mad. io8 (P.C.) 

Dist. I.L.R. 1941 Mad. 
767 ; Ref. (1941) I M.L.J. 
788 (F.B.). 


51 


69 Foil. 43 Bom.L.R. 800. 

77 Ref. 45 C.W.N. 129. 

183 Ref. 45 C.W.N. 498. 

196 Ref. 16 Luck. 626. 

212 Rel. 20 Pat. 561 = 22 

P.L.T. 341 (S.B.) 

: 255 Ref. 45 C.W.N. 240. 

295=46 Mad. 751 Ref. 

22 P.L.T. 239 ; I.L.R. 
1941 Bom. 119; I.L.R. 
1941 Lah. 429. 

324 Ref. 16 Luck. 79. 

I.A. 83 Ref. 22 P.L.T. 239 ; 
45 C.W.N. 240. 

208 Rel. 20 Pat. 280. 

- — 241 Ref. 16 Luck. 421. 

293=51 Cal. 631 Expl. 20 

Pat. 162. 

:305 Ref. 45 C.W.N. 29 

(P.C.). 

^3*9=5* Cal. 969 Rel. 20 

Pat. 459 (S.B.). 

381=46 All. 831 (P.C.) 






I.L.R. (1940 a Cal. 128. 


. Foil. 20 Pat. 699 (S.B.). 

52 I.A. 1=48 Mad. 280 Foil. 
(1941) I M.L.J. 22. 

40=52 Cal. 197 Ref. 1941 

Rang.L.R. 258. 

—61 Ref. (1941) 2 M.L.J. 

105. 

73=3 Rang. 29. Ref. 1941 


Rang.L.R. 285. 

— 79=52 Cal. 314 
Pat. 223. 


FoU. 


20 


83=48 Mad. 254 Rel. 
I.L.R. 1941 Lah. 39 ; Foil. 
LL.R. 1941 N. i{?4. 


52 I.A. 100=47 All. 158 (P.C.) 

Dist. I.L.R. 1941 Lah. 331, 

*45 = 47 All. 250 Foil. 20 

Pat, 798. 

245=52 Cal. 809 Dist. 

I.L.R, (1941) I Cal. 309; 
Expl. 45 C.W.N. 85 ; Ref. 
45 C.W.N. 699. 

262=47 All. 385 Ref. I.L.R 

R. 1941 Lah. 590. 

286 Rel. 16 Luck. 341. 

342 Foil. I.L.R. 1941 Nag. 

418 ; Ref. 45 C.W.N. 253 

(P.C.) ; 259 (P.C.). 

443 Expl. 20 Pat. 727. 

53 I.A. 64=49 Mad. 249 Ref. 45 

C.W.N, 470. 

92 Ref. (1941) 2 M.L.J. 571 

142=48 All. 443 Foil. 

I.L.R. 1941 Mad. 739= 
(1941) I M.L.J. 388. 
187 Ref. 16 Luck. 464 (F. 

B. ) ; 43 Bom.L.R. 553. 
197=6 Pat. 24 Ref. I.L.R. 

1941 Nag. 276 ; 20 Pat. 
459 (S.B.). 

204=48 All. 518 Rcl. 

I.L.R* 1941 Lah* 632. 

253 Dist. 22 P.L.T. 239. 

271=54 Cal. 338 Ref. 

I.L.R. 1941 Nag. 543. 

54 I-A. 48=54 Cal. 166 Ref. 

I.L.R. 1941 Bom. 107 (P, 

C. ); 45 C.W.N. 57. 

96 Ref. (1941) 2 M.L.J. 

534- 

178=8 Lah. 573 Ref. 

20 Pat. 1 15; I.L.R. 1941 
Bom. 107 P. C.; Foil. 22 
P.L.T. 721. 

' 595 FoU. 

I.L.R. 1941 Nag. 559; 

I.L.R. 1941 M. 824= 

(194O 2 M.L.J. 834. 

204 Rel. I.L.R, 1941 Bom. 
460=43 Bom.L.R. 581 (F. 
B.), 

238 Ref. I.L.R. (1941) 2 

Cal. 128=45 C.W.N. 709; 
45 C.W.N. 420, 

— ^ 248=50 Mad. 508 ReT. 

I.L.R. 1941 Bom. 2o6=a2 
Bom.L.R. 214, - 

Rang. 451 (P.C.) 
Dist. (1941) 1 M.L.J. 784 ; 
Ref. 22 P.L.T. 282. ^ 

289 (P.C.) Ref (194J) a 

MjL.J. 972 (P.C.).^^ 

^338=51 Bom. 725 Rel. a 

Pat. 394 Ref. (104,1 

M.L.J.968. ' 

p 588 ; 20 

T , R- 5°' (S.B.). ■ ^ 

55 1.A. 7=6 R^g. 29 FoU. (i94i) 

* M.L J- 47,. ' ' 

Rat. 221 Rel. I.L.R. 

^9,4' Nag. 397 ; Not appl. 
LL.R. (,94,) 2 Cal. I. 

519 Dist 

I.L.R. (1941) I Cal. 309. 

154=9 Lah. 510 (P.C I 
Rel. I.L.R, 1941 Nag. on,. 
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55 I. A. 161 = 6 Rang. 302 (P.C.) 
Foil. I.L.R. (1941) I Cal. 
536=1. L.R. 1941 Lah. 191 
(F.B.) ; Rel. (1941) i 
M.L.J. 540. 

■ 197 Ref. 20 Pat. 202 (F.B.) 

320 = 56 Cal. I Expl. 20 

Pat. 13 (F.B.) ; Rel. 20 P. 
96. 


360 Ref. 45 C.W.N. 837. 

390 =50 All. 722 Dist. 

1941 Rang. L.R. 395. 

56 I.A. 30 Foil. 43 Bom. L.R. 880. 

93 = 8 Pat. 516 Rel. I.L.R. 

1941 Lab. 441. 

210=7 Rang. 227 Dist. 

1941 Rang.L.R. 40. 

213=6 O.W.N. 483 (P.C.) 

Rel. 16 Luck. 93. 

232=10 Lah. 737 Ref. 


I.L.R. 1941 Nag. 344 ; 
Dist. 43 Bom. L.R. 475. 
290 = 57 Cal. I Reviewed, 
20 Pat. 162. 

57 LA. 1=5 Luck. I Dist. I.L.R. 
1941 Mad. 191 (F.B.) = 
(1941) I M.L.J. 77. 

49=54 Bom. 216 Ref. 

(1941)2 M.L.J. 993. 

58=53 Mad. 167 Ref. 20 

Pat. 481 (S.B.). 

86=11 Lah. 199 Rel. 

I.L.R. 1941 Lah. 601. 

.« 100 =57 Cal. 1148 Foil. 

I.L.R. 1941 Mad. 753; 
Ref (1941) I M.L.J. 527. 

1 10 Ref 20 Pat. 13 (F.B.). 

"7=57 Cal. 1302 Dist. 

1941 Rang.L.R. 316 ; Ref 
, , (1941) 2 M.L.J, 827. 

177=54 Bom. 455 (P.C.) 

Foil. I.L.R. 1941 Nag. 124. 

194=54 Bom. 495 (P.C.) 

Dist. I.L.R. 1941 Nag. i 
(F.B.) ; I.L.R. 1941 Kar. 
124. 

214=58 Cal. 301 Ref 

I.L.R. (1941) I Cal. 409. 

228=58 Cal. 430 Rel. 20 
Bat. 573 (S.B.). 

264=53 Mad. 597 Ref 

16 Luck. 626. 

296=10 Pat. 187 Ref 

I.L.R. 1941 Bom. 170. 

305=53 Mad. 692 Dist. 

I.L.R. (1941) 1 Cal. 234= 
45 aw.N. 141. 

325=" Lah. 657 Ref 

I.L.R. 1941 Bom. 8= 
(1941) ! 

Rel. ^5 C.W.N. 226. 

58 I.A. I Kef . (1941) 2 M.L.J. 222. 

42=55 Bom. 243 Ref 

I.L.R. 1941 Mad. 89 (P.C.) 

■ — 50 Ref I.L.R. (1941) 1 
Cal. 147 ; (194O * M.L.J. 

■ *93- , 

-.91 Ref 20 Pat. 1 15. 

106 Dist. I.L.R. 1941 Lah 
Lah. 340. 

-152 = 53 All. 183 Foil. 
I.L;R. 194* All, 392 (F.B.). 


i 58 I.A. 158=53 All. 103 Appl. 
I.L.R. (1941) 2 Cal. 434. 

169 =12 Lah. 280 Foil. 

1941 Rang.L.R. loi. 

173 Ref 45 C.W.N. 478. 

215=59 Cal. I Rel. I.L.R. 

1941 Lah. 564. 

228=59 Cal. 80 Rel. 20 

Pat. 96 ; Ref 45 C.W.N. 
797- 

239=54 Mad. 691 Expl. 

1941 Rang.L.R. 181. 

254 Foil. I.L.R. (1941) I 

Cal. 536=45 C.W.N. 498. 

270=59 Cal. 142 Rel. 16 

Luck. 414. 

299=11 Pat. 22 Reviewed 

20 Pat. 162. 

323 = 59 Cal. 377 Ref 

I.L.R. 1941 Bom. 136. 

392 = 59 Cal. 699 Foil. 20 

Pat. 13 (F.B.). 

450=11 Pat. 227 (P.C.) 

Ref I.L.R. 1941 Nag. 418. 

59 I.A. I Rel. 16 Luck. 615. 
41 (P.C.) Appl. (1941) 2 

M.L.J. 695. 

74=54 All. 93 Ref 45 C. 

W.N. 226; I.L.R. 1941 
Bom.8(P.C.). 

206 Ref 20 Pat. 13 (F.B.) ; 

Rel. 20 Pat. 699 (S.B.). 

247=10 Rang. 322 Appl. 

I.L.R. (1941) 2 Cal. 434 

283 = 60 Cal. I Appl. 

20 Pat. I ; Expl. 20 P. 5 1 3 ; 
I.L.R. 1941 Mad. 703 ; 
Dist. (1941) i M.L.J. 614 ; 
Foil. I.L.R. 1941 Nag. 199; 
Ref 22 P.L.T. 202 ; 20 
P. 735=22 P.L.T. 26; 
I.L.R. 1941 Mad. 599= 
(194O I M. L. J. 644 
(F.B.) 

290 Dist. 1941 Rang.L.R. 

520 ; Foil. 1941 Rang.L. 

R. 529- 

331=59 Cal. 1399 Ref 

(194O 2 M.L.J. 972 (P.C.) 

378=7 Luck. 442 Dist. 

I.L.R. 1941 Kar. 124. 

376 Ref 43 Bom.L.R. 553. 

405=63 M.L,J. 664 Ref 

22 P.L.T. 267. 

60 I.A. I = 54 All. 827 Ref I.L.R. 

1941 Mad. 538=(i940 1 

M.L.J. 369. 

^13 Ref 16 Luck. 184 : 45 

C.W.N. 879. 

7* Disc. LL.R. 1941 Kar. 

79- 

^78 Ref 45 C.W.N. 1002. 

83=60 Cal. 66 q Rcf.(i94i) 

2 M.L.J. 66 ; Rel. 1941 
A.L.J. 480. 

124 Ref 45 C.W.N. 497 

(P.C.) I.L.R. (194O Mad, 
599 (F.B.). 

133 Ref (1941) 2 M.L.J. 

682. 

167=56 Mad. 405 Dist. 

LER. 1941 Nag. I (F.B.) 
• Ref 43 BomvL.R, 724. 


60 I.A. 183=11 Rang. 186 Ref 

I.L.R. 1941 L^. 353. 

196=60 Cal. 1029 Ref 

16 Luck. 159. 

203=56 Mad. 570 Foil. 

I.L.R. 1941 Bom. 42. 

242=12 Pat. 642 Rel. I.L. 

R. 1941 Nag. 178; Ref 
(1941) 2 M.L.J. 134. 

263 8 Luck 351 Dist I L R 

(1941) I Cal 309; Ref 45 
C.W.N. 699. 

297 Foil. 43 Bom.L.R. 293. 

325 Ref 20 Pat. 561 (S.B.) 

61 I.A, 29=61 Cal. 221 Rel. 

I.L.R. 1941 Mad. 13 (F.B.) 

35 = 64 Cal. 313 Ref I. L. 

R. (1941) 2 Cal. 128; 
45 C. W. N. 709. Rel. 45 
C.W.N. 665. 

78 Rel. (1941) 2 M.L.J. 255 

93 Ref 45 C.W.N. 654. 

177 Rel. (194O 2 M.L.J. 

432. 

190=58 Bom. 306 Foil. 

(194O 1 M.L.j: 374= 
LL.R. 1941 Mad. 587. 
Rel. I.L.R. 1941 Lah. 632. 

200=57 Mad. 749 Rel. 

I.L.R. (1941) 1 Cal. 234. 

209=58 Bom. 317 Dist. 

I.L.R. 1941 Kar. 135. 

273=56 All. 376 FoU. 

I.L.R. 1941 Nag. 222; 
Reviewed 20 Pat. 130. 

286=56 All. 468 Ref 

(194O 2 M.L.J. 972 (P.C.) 

350=56 All. 548 Expl. 

I.L.R. (1941 Mad. 27. 

388 Ref 43 Bom.L.R. 603. 

416 = 58 Mad. 181 Ref. 

I.L.R. 1941 Mad. 419= 
(1941) 1 M.L.J. 178. 

62 LA. 36=57 All. i56Rcf I.L.R. 

1941 Kar. 442. 

47 Ref 22 P.L.T. 239 : 45 

C.W.N. 497 (P.C.) 

80=57 All. 242 Rel. I.L.R. 

1941 Nag. 144; 563. 

161=59 Bom. 360 Rel. 

I.L.R. 1941 Nag. 178. 

207=14 Pat. 552 Rel. 20 

Pat. 13 (F.B.). 

-215=14 Pat. 623 (P.C.) 

Dist. (1941) I M.L.J. 262; 
45 C.W.N. 647. 


? 24 -t 4 Pat. 61 1 Appl. 

63 I.A. 47 Reviewed 20 Pat. 420 

(F.C.); (1941) I m.LJ: 
Supp.49; Ref (1941), M, 
L.J. Supp. 65. 

74 Ref 45 C.W.N. 681. 

99=60 Bom. 248 Rcl. 
I.L.R. (1941) t Cal. 550.' 
■295 Ref 43 Bom,L.R. 651. 
■304 Ref 45 GW.N. 493 
■311 = 15 Pat. 567 Dist. 
I.L.R. 1941 Nag. I (F.B.). 

372 = 17 Lah. 629 Expl. 

I.L.R. i^i . 

i94> Kar. a8i. 


CASES FOLLOWED, OVERRULED, ETC. 


63 I. A. 384 Ref. (1941) 2 M.L.J. 

311 = 45 C.W.N. 329 (F.B.) 
^408 Rel. 20 Pat. 561 (S.B.) 

457=I.L.R. (1937) I Cal. 

180 Ref. (1941) 2 M.L,J. 
900 (F.B.). 

64 I. A. i7=I.L.R. 1937 Mad. 

263 Ref. I.L.R. (1341) I 
Cal. 477. 

C*937) I Cal. 

653 Dist. I.L.R. 1941 Mad. 
104 (S.B.). 

io2 = I.L.R. (1937) Nag. 

191 Ref. I.L.R. 1941 Nag. 
360. 

102 Disc. 16 Luck. 579. 

I48=I.L.R. 1937 Bom. 

711 Foil. I.L.R. 1941 Nag. 

1 10. 

203 Rel. I.L.R. (1941) 2 

Cal. 434. 

343 Dist. I.L.R. 1941 Bom. 

42. 

— 363 Ref. I.L.R. 1941 Kar. 

328. 

65 I. A. I Ref. I.L.R. 1941 Nag. 

360. 

66 Reviewed 20 Pat. 162 ; 

Ref. I.L.R. 1941 Nag. 474. 

— 158 Expl. I.L.R. (1941) 

2 Cal. 319 ; Rel. I.L.R. 
1941 Nag. no. 

182 Appl. (1941) I M.L.J. 

328 ; Ref. I.L.R. 1941 
Bom. 415. 

198 Rel. I.L.R. 1941 Kar. 

204 ; Ref. & Expl. 43 
Bom.L.R. 706. 

219 Ref. (1941) 2 M.L.J. 

1024. 

236 Rel. I.L.R. 1941 Kar. 

135 


332 Dist. (1941) I M.L.J. 

99 (S.B.). 

66 I.A. 50 Foil. (1941) 2 M.L.J. 
53—20 Pat. 521 (P.C.). 

66= 18 Pat. 234 Appl. I.L. 

R. 1941 Mad. 503=(i94i) 
I M.L.J. 227; Expl. I.L.R. 
1941 Kar. 292 ; Ref. I.L. 
R» 1941 Nag. no; I.L.R« 
1941 Bom. 333 ; 45 C.W. 
R 269 (P.C.); I.L R. 1941 
Mad. 81 I.L.R. 1941 Kar. 

. 257. 

^ — 84 Ref. I.L.R. 1941 Lah. 

383 (RB.). 

— ■ 145 Foil. (1941) I M.L.J. 

408. 

222 Ref. I.L.R. 1941 Nag. 

397- 

* — 241 Ref. I.L.R. 1941 All. 

377; I.L.R.. 1941 Mad. 
862= (1941) 2 M.L.J. 148 
(S.B.). 

— 258 Ref. (1941) 2 M.L.J. 

711. 

• ^93 Ref. 43 Bom.L.R. 603 ; 

16 Luck. 191. 

67 I.Ai 25 Ref. (1941) 2 M.L.J. 

. 115* 

i4Ref. (1941) 1 M.L.J. 130 
(P.C.) ; 45 C.W.N. 232- 


67 LA 122 Ref. (1941) 2 M.L.J. 
33 (F.C.). 

160 Ref. I.L.R. 1941 All. 

291 ; Appl. I.L.R. 1941 
Mad. 57; 1941 A.L.J. 

50 ; Expl. (1941) 2 M.L.J. 

848. 

222=I.L.R. 1940 Mad. 

599 (P.C.) Foil. I.L.R. 
1941 Mad. 850 (F.B.). 

251 Rel. 1941 A.L.J. 397. 

270 Rel. I.L.R. 1941 Bom. 

177 (F.B.). 

394 Ref. (1941) I M.L.J. 

776 (S.B.). 

464 Ref. I.L.R. 1941 Bom. 
401. 


I.L.R. ALLAHABAD SERIES. 

I All. 594 Rel. I.L.R. 1941 Nag. 
437- 

3 All. 60 Rel. 22 P.L.T. 80. 

229 (F.B.) Rel. I.L.R. 1941 

Lah. 601. 

334 Dist. I.L.R. 1941 Kar. 

99- 

585 Fxpl. 22 P.L.T. 809. 

4 All. 532 Ref. 1941 A.L.J, 501. 

5 All. 27 Ref. (1941) 2 M.L.J. 

1024. 

60 Ref. I.L.R. 1941 Nag. 

311. 

*95 Ref. I.L.R. (1941) 2 

Cal. 311. 

6 All. 329 Dist. I.L.R. 1941 Bom. 

350. 

7 All. 382 Rel. I.L.R. 194* Bom. 

226. 

523 Dist. I.L.R. 1941 All 

*93- 

646 Ref. I.L.R. 1941 Kar. 

257 - 

66i (F. B.) Rel 22 Lah. I 

709. 

775 (F.B.) Ref. 43 Bom.L. 

R. 581 (F.B.). 

8 All. 55 Ref. 43 Bom.L.R. 1 14. 

in (F.B.) Ref. I.L.R. 

1941 Nag. 543. 

I 149 Foil. I.L.R. 1941 All. 

326- Ref. 1941 A.L.J. 118. 

■ 3*9 Ref. (194*) 2-M.L.J. 

i *34- 

•384 Foil. I.L.R. 1941 Nag. 


13 All. 28 Diss. 1941 Al.L.J. 518 > 

(F .B. ) • 

• ^189 Ref. 16 Luck. I (F.B.) 

282 (F.B.) Ref. I.L.R. 

1941 Lah. 308 (F.B.). 

378 (F. B.) Foil. I.L. 

R. 1941 Nag. 276. 

14 All. 273 (F.B.) Not Foil. I.L.R. 

1941 Nag. 474. 

15 All. 173 Rel. 16 Luck. 194. 

382 Ref. I.L.R. 1941 Nag. 

^ 437. 

16 All. 124 Foil. 43 Bom.L.R. 858. 

17 All, 29 Ref. I.L.R. (1941) I . 

Cal. 490. 

87 Foil. I.L.R. 1941 Nag, 

460. 

■ 106 Disc, and Expl. I.L.R. 

1941 All. 193. 

• 174 Diss. I.L.R. (1941) 2 
Cal. 434. 

213 (F.B.) Ref. LL.R. ' 

194* Lah. 191 (F.B.). 

528 Ref. I.L.R. 1941 Lah. 

652. 

18 All. loi (F.B.) Ref. (1941) 2 

M.L.J. 500. 

14* Ref. (1941) 2 M.L.J*^ 

83- 

^176 Rel. I.L.R. 1941 Lah. 

39. 

206 Ref. I.L.R. 1941 Lah. 

852. 

223 Foil. I.L.R. 1941 Nag. 

276. 

■395 Ref. I.L.R, 1941 Kar. ■ 

3*6. 


474 

9 All. 585 Ref. I.L.R. 1941 A. 

L.J. 427 (F.B.). 

10 All. 97 Ref. 43 Bom.L.R. 719. 

1 467 Disc. 22 P.L.T. 760. 

1 570 Ref. (1941) 2 M.L.J. 

1024. 

1 634 Ref. 16 Luck. 223. 

in All. *94 (F.B.) Appl. I.L.R, 
1941 Mad. 13. (F.BJ. 

372 Ref. (1941) 2 M.L.J. 

j 121. 

^2 All. 313 Rel. I.L.R. 1941 Kar. 

^li. 

^3 All. I (F.B.) Not Foil. -fxJC 
i *94* Nag. 199. . i 


* 4*3 Foil. (1941) 2 M.L.J. 

784* 

422 Ref. (1941) 2 M.L.J. , 

395- 

19 All. 50 Ref. (194,) 2 M.L.J. 

263. 

—37* Ref. 45 C.W.N. 85. 

20 All. 389 Diss. 1941 Rang.L.R. , 

. 395- 

21 All. 3^^ Rel. I.L.R. 1941 T. ah- 

496 Rel. 22 P.L.T. 721 

22 All. 284 Ref. I.L.R. 1941 All 

220; 1941 A.L.J. 234. 
307 Dist. I.L.R. (1941) , ~ 

17** 

■ 326 Rel. I.L.R. 1941 Nag.~' 

. 5*3* 

23 All. 106 Ref. I.L.R. 1941 ni ' 
77 (F. B.); (1941) VLj 

*37 F B ■ . 

-502 Ref. I.L.R, 1941 Nagv- 
222; Rel. 

Nag. 144. 

24 All. ^,60 Rel. I.L.R. .94, Nag.' 

as A11.^M5 Rel. I.L.R. 194, AU.- 

i33NotFoU. I.L.R. (.94,) . 
N. Rrf- 45 

^5 Ref. 194, Rang.L.R. 

-34>'Ref. I.L.R. .94, La^ - 

-355 Ref. 45.C.W.N. 757. • " 



THE YEARLY DIGEST, 1941 


26 All. 28 Appr. I.L.R. 194* All. 

77 (F.B.); Foil. 43 Bom. L. 
R. 699 ; Ref. 1941 A.L. 
J. 137 (F. B.) ; I. L. R. 
1941 Nag. 164. 

162 Ref. 43 Bom.L.R. 706. 

249 (F.B.) Foil. 1941 Rang. 

L.R. 90. 

27 All. 88 Rel. I.L.R. 1941 Lah. 

246. 

• 462 Dist. I.L.R. 1941 Bom. 

71- 

28 All. 51 Rel. I.L.R. 1941 Kar. 

211. 

— 157 Diss. 45 C.VV.N. 823. 

184 Ref. 1941 Rang.L.R. 

249* 

■ ■ 340 Ref. 1941 Rang.L.R. 

249- 

404 Rel. I.L.R. 1941 Mad. 
592=(i94i) I M.L.J. 236. 

458 Ref. (1941) I M.L.J. 

724. 

545 Disc. 1941 Rang.L.R. 

495 (F-B.). 

554 (F.B.) 1941 Rang.L.R. 

90. 

655 Dist. I.L.R. 194! Nag. 

513 Doubt. 20 P. 86 : Ref 
I.L.R. 1941 Bom, 136. 

29 All. 267 Ref. I.L.R. 1941 All. 

370= 1941 A.L.j. 260. 

612 Ref. I.L.R. 1941 Nag. 

38*- 

615 Ref. 1941 Rang.L.R. 

I (S.B.). 

30 All. 324 Ref. 1941 A.L.J. 284. 
375 Rel. 20 Pat. 780. 

— : 508 Dist. I.L.R. 1941 

Bom. 350. 

525 Ref. 22 P.L.T, 803. 

31 All. 1 Rel. 22 Lah. 670. 

457 R^f* *8 Luck. 626. 

557 Ref. 16 Luck. 626. 

592 Ref. I.L.R. 1941 All. 

280. 

32 All. 136 Rel. 1941 A.L.J. 480. 
325 (F.B.) Ref. I.L.R. 1941 

Nag. 255. 

363 Ref. 16 Luck. 626. 

363 See 37 LA. 191. 

410 Ref. I.L.R. 1941 Nag. 

677; Ref. 43 Bom.L.R. 35. 

33 All. 51 Foil. 1941 A.L.J. 246. 

161 Ref. 1941 A.L.J. 374. 

■ 233 Not Foil. 20 Pat. 280. 

237 Cons. I.L.R. (1941) I 

Cal. 428; Ref. 45 C.VV.N. 
426. 

— 257 Foil. I.L.R. 1941 Nag. 

460. 

—287 Ref. 16 Luck. 173. 

735 (F.B.) Ref, I.L.R. 

(1941) 2 Cal. 128; 45 C. 
W.N. 709. 

767 Disc. 1941 Rang.L.R. 

495 (F-B.). 

34 AIL 25 (F.B.) Rel. I. L. R. 

1941 Lah. I (F.B.), 


34 All. 109 Dist. 43 Bom.L.R. 194 

Ref. I.L.R. 1941 Bom. 260. 

184 Ref. 1941 Rang.L.R. 

249* 

505 (F.B.) Ref. 43 Bom. 

L. R. 843. 

549 Bef. 43 Bom.L.R. 807. 

35 All. =7 (F.B.) Ref. I.L.R. 194* 

Nag. 54 (F.B.). 

51 Foil. I.L.R. 1941 All. 

360. 

202 Ref. 16 Luck. 538. 

448 Ref. I.L.R. 1941 Mad. 

49* 

470 Ref. I.L.R. (1941) 2 

Cal. 31 1. 

543 Diss. I.L.R. 1941 Nag. 

677. 

578 (F.B.) Ref. 45 C.VV.N. 

181. 

36 AIL 201 Rel. I.L.R. 1941 Nag. 

35B. 

406 Ref. I.L.R. 1941 All. 

320= 1941 A.L.J. 260. 

37 AIL 57 Ref. (194O * M.L.J. 

Supp. 65. 

604 Ref. (1941) t M.L.J. 

496. 

638 Foil. 20 Pat. I. 

38 All. Ill Foil. I.L.R. (1941) I 

Cal. 137. 

150 Ref. I.L.R. 1941 All. 

573- 

452 Ref. I.L.R. (1941) I 

Cal. 477. 

469 Ref. 16 Luck. 252; 

1941 A.L.J. 253, 

41 All. 22 Appr. I.L.R. 1941 All. 

320. 

Ill Ref. (1941) 2 M.L.J. 

9*3- 

243 Foil. 43 Bom.L.R. 805. 

278 Ref. 45 C.VV.N. 122. 

399 L)>st. 20 Pat. 751. 

435 Rel. I.L.R. 1941 Kar. 

72. 

— ^ 526 ReL (1941) 2 M.L.J. 

682. 

42 All. 98 Disappr. I.L.R. 1941 

All. 295; Ref. 1941 A.L.J. 
46. 

174 Ref. I.L.R. 1941 All. 

573- 

445 Foil. 20 Pat. 481 (S.B.) 

461 (F.B.) Foil. I.L.R. 

1941 Nag. 652. 

568 Foil. 20 Pat. 346. 

— 596 Ref. I.L.R. 1941 Nag. 

677. 

43 All. 164 Ref. I.L.R. 1941 Lah. 

428. 

170 Foil. 20 Pat. 223. 

228 Ref. (1941) a M.L.J. 

12 (F.C.) 

3*4 Rel. I.L.R. 1941 Lah. 

568. 

334 Not Foil. I.L.R. 1941 

Nag. 543. 

520 (F.B.) Ref. I.L.R. 1941 

Lah. 428. 


44 AIL 19 (F-B.) FoU. 20 Pat. 699 

(S.B.), 

190 Foil. 20 Pat. 727. 

258 Diss. I.L.R. 194* Lah. 

383 (F.B.). 

278 Ref. I.L.R. 194* Nag. 

424 Rel. 22 P.L.T. 278. 

540 Foil. I.L.R. 194* All. 

36. 

555 Ref. I.L.R. 194* Mad. 

498. 

45 All. 27 Ref. 16 Luck. 464 (F.B.). 
152 Ref. J.L.R. *94* All. 

443- 

159 Ref. 1941 Rang.L.R. 

395- 

390 Ref. 1941 A.L.J. 501. 

396 Appr. 43 Bom.L.R. 

681 (F.B.). 

425 (F.B.) Foil. 1941 A.L.J. 

406. 

472 Rel. I.L.R. 1941 Nag. 

464. 

501 Ref. I.L.R. 1941 Bom. 

460=43 Bom.L.R. 581 (F. 
B.). 

506 (F.B.) Expl. I.L.R. 

1941 AIL 360. 

506 Dist. 1941 A.L.J. 246. 

557 D*st, (1941) 2 M.L.J. 

661. 

592 Foil. 45 C.VV.N. 174. 

669 Foil. I.L.R. 1941 All. 

216. 

701 Dist. 16 Luck. 256. 

46 All. 52 Ref. 16 Luck. 223. 

144 Ref. 16 Luck. 294. 

470 Ref. 16 Luck. 173. 

489 Ref. I.L.R. 1941 AIL 

77 (F.B.) ; 471 (F.B.). 

568 Ref. 20 Pat. 130. 

61 1 Rel. 16 Luck. 237. 

623 Diss. I.L.R. 1941 All. 

168; Ref. 1941 A.L,J. 53. 

631 Ref. 16 Luck. 294. 

671 (F.B.) Ref. I.L.R. 194* 

Mad. 332. 

831 Ref. 22 P.L.T:485. 

884 Rel. 22 P.L.T. 392. 

917 Rel. I.L.R. 1941 Nag. 

615, 

924 Ref. 16 Luck. 566. 

47 AIL 59 Ref I.L.R. 1941 Mad. 

592 = (1941) I M.L.J. 236, 

73 Rel. I.L.R. 1941 Nag. 

244. 

90 Diss. I.L.R. 1941 Nag. 

513 ; Doubted 20 R 86. 

98 Foil. I.L.R. 1941 Nag. 

662. 

■ 250 See 52 I. A. 145. 

291 Reviewed 20 Pat. 394. 

385 Ref, 16 Luck. 566. 

513 Rel. I.L.R. 1941 Lah. 

278; Ref. 45 G,VV.N. iBi. 

853 Ref. (1941) I M.L*J< 

Supp. 65, 

872 Disc. 22 P,L.T. 760. 


48 All. 


. 44 Ref. I.L.R. (1941) I 
Cal. 477. 

168 Foil. I.L.R. 1941 Nag. 

543 ; Ref. I.L.R. 1941 
Nag. 96. 

• 175 Ref. I.L.R. 1941 All. 

418. 

* 260 Rel. I.L.R. 1941 Kar. 

199- 

302 Rel. I.L.R. 1941 Kar. 

124. 

592 Ref. 1941 A.L.J. 501. 

-i 821 Rel. 22 P.L.T. 465. 

834 Ref. 45 C.W.N. 122. 

49 All. 57 Foil. 22 P.L.T. 98. 

137 Ref. 20 Pat. 130. 

147 Rel. (1941) I M.L.J. 

388. 

536 Foil. 1941 Rang.L.R. 

90. 

645 Ref. (1941) 2 M.L.J. 

1024. 
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1024. 

-779 Rel. I.L.R. 1941 Kar. 
146. 


-815 Ref. I.L.R. 1941 All. 

598. 

0 All. 193 Appr. I.L.R. 1941 All. 
302 (F.B.). 


—270 Rel. 20 Pat. 144. 
-507 Rel. I.L.R. 1941 Kar. 
401. 

—532 Ref. 43 Bom.L.R. 843. 
“-645 Foil. I.L.R. 1941 Nag. 
222. 

-678 Ref. I.L.R. 1941 All. 

598. 

-965 (F.B.) Ref. I.L.R. 1941 
All. 558 1 (*940 * M.L.J. 
Supp. 65 ; Rel. 16 Luck. 
529. 

-980 Rel. I.L.R. 1941 Nag. 
467. 

-986 CF.B.) Dist. I.L.R. 
1941 Nag. 244; Rel. I.L. 
R. 1941 Nag. 615. 

II. 164 (F.B.) Ref. 20 Pat. 

130- 

-506 Ref. I.L.R. 1941 Bom. 

7*- 

-509 Foil. I.L.R. 1941 Mad. 
255. 

-850 Ref. 22 P.L.T. 553. 

1. 134 Rel. I.L.R. 1941 Nag. 
615. 

-167 Rel. I.L.R. 194* Nag. 
613. 

-203 Rel. 22 P.L.T. 80. 

-232 Rel. I.L.R. 1941 Nag. 
615. 

-282 Ref. I.L.R. 1941 Lah. 
100. 

—419 Appr. & Diss. on 
another point I.L.R. 1941 
Bom. 391. 

-501 (F.B.) Foil, I. L. R. 

1941 Nag, 96. 

-748 Ref. I.L.R. 1941 All. 
443. 

-756 Ref. I.L.R. 1941 Lah. 
234 (F.B.). 

-793 Dist. I.L.R. 194* Nag. 
672. 


52 All. 985 Rel. I.L.R. 1941 Nag. 

356. 

53 All. 75 (F.B.) Foil. I.L.R. 1941 

Nag. 543. 

103 Rel. 22 P.L.T. 553. 

130 Diss. 1941 Rang.L.R. 

3*6. 

3*3 Ref. I.L.R. 1941 Nag. 

410. 

374 Rel. I.L.R. 1941 Lah. 

44*. 

461 Foil. 22 P.L.T. 779. 

466 Rel. 20 Pat., 41 7. 

747 Foil. 20 Pat. 144. 

54 All. 282 Ref. I.L.R. 1941 Lah. 

100. 

293 Dist. 1941 Rang.L.R. 

376. 

399 Ref. (194*) 2 M.L.J. 

671. 

428 Diss. (194O 2 M.L.J, 

690. 

448 Ref. (194O 2 M.L.J, 

1024. 

475 Not Foil. (194O 2 

M.L.J. 541; Rel. I.L.R. 
1941 Nag. 613. 

496 Ref. I.L.R. 1941 All. 

ijRel. 1941 A.L.J. 12, 

499 Rel. I.L.R. 1941 Nag. 

164. 

646 Rel. I.L.R. (1941) X 

Cal. 477, 

646 (F.B.) Ref.345 C.W.N. 

508. 

■ 812 (F.B.) Rel. I.L.R, 1941 

Lah. 451 (F.B.) ; 20 Pat. 
780. 

1067 Ref. (194O 2 M.L.J. 

754; LL.R, 1941 AU. 153 
(F.B.) ; Rel. I.L.R, xq4i 

Nag. 588. 

1085 Ref. I.L.R. 1941 Lah. 

100. 

55 All. 114 Rel. 1941 A.L.J. 374. 
283 Ref. (1941) 2 M.L.J. 

311 (F.B.); 16 Luck, 464, 
(F.B.) 

490 Rel. I.L.R, 1941 Lah. 

353- 

512 Dist. I.L.R. 1941 All. 

74 ; Rel. I.L.R. 1941 Kar. 

*35- 

625 Ref. I.L.R. 1941 All. 

160. 

666 Diss. I.L.R. (1941) 2 

Cal. 155. 

71 1 Rel. I.L.R. 1941 Nag. 

266. 

743 Expl. I.L.R. 1941 All, 

326. 

745 Ref. 194* A.L.J. x 18. 

804 Appr. I.L.R. 1941 All. 

I. 


56 All. 496 Ref. 43 Bom.L.R. 553' 

694 Foil. 43 Bom.L.R. 751 

(F.B.), 

750 Ref. 1941 Rang.L.R. 

258. 

766 (F.B.) Rel. I.L.R. 

1941 Lah. 568. 

■ -890 Foil. 45 C.W.N. 342. 

933 Appr. I.L.R. 1941 All. 

I. 

~954 (R8.) Ref. 16 Luck. 

464 (F.B.). 

* 1009 Disappr. I.L.R. 1941 

All. 43. 

^1032 Foil. 43 Bom.L.R, 

280. 

57 All. 108 Ref. 16 Luck. 464 

(F.B.). 

“605 Ref. I.L.R. 1941 All. 

343; *94* A.L.J. 217. 

727 Ref. 43 Bom.L.R. 854, 

740 Disapp. LL.R. 1941 

All. 54. 

754 Not Foil. I.L.R. 1941 

Nag. 613. 

910 Ref. LL.R. 1941 All. 

364. 

58 All. 132 (F.B.) Ref. (1941) 2 

M.L.J. 834. ^ 

261 Ref. LL.R. 1941 All. 

291. 

313 (F.B.) Diss. (194O I 

M.L.J. 270. 

379 Ref. (1941) 2 M.LJ. 

263. 

495 Diss. LL.R. 1941 All. 

3* I ; Ref. (1941) 2 M.L.J. 
268 ; 1941 A.L.J. 107. 

949 Foil. 22 P.L.T. 798. 

1083 Ref. LL.R 1941 All. 

47* (F.B.). 

I.L.R. 1937 All. 1 13 Rel. I.L.R. 
194* Nag. 90. 

-285 Reviewed 20 Pat. 708. 

3*7 Foil. 22 P.L.T. 223. 

344 Ref. I.L.R. 1941 AIL 

565. 

405 Rel, 22 P.L.T. 284. 

^4*8 Not FoU. LL.R. 1941 

Nag. 356. 

~ 434 Ref. I.L.R. 194*' Bom. 

123. 

5*4 Ref. 16 Luck. 429. 

880 (F.B.) Foil. 43 Bom. 

L.R. 225; (1911) I M.L.L 
5*9J Appl. LL.R. 194, 
Mad. 924. 

913 Disc. 22 P.L.T, 760. 


i-nsc. 22 r.UT. 760. 

921 (F.B.) Foil. f.L.R. 


825 Ref, (194O 1 M.L.J. 

Supp. 65 ; 43 Bom.L.R. 
646. 

56 AU. 158 Ref. 22 P.L.T. 273 ; 
Rel. 22 P.L.T. 510. 

277 Ref, I.L.R. 1^1 All. 

573* 

•468 Ref. I.L.R. 1941 Nag. 


632. 




TT 1> '^*1 9’- 

I.L.R. 1938 All. **4=1937 A.L.T, 

*396 Ref. (i94*)"rM.L.i; 

Supp. 65. 

230 Dist. I.L.R. 1941 All. 
323. j 

^52 Ref. I.L.R. 1941 Bom. 

^23# 

350 Disc. 16 Luck 382. 

^466 Foil. 20 Pat. 751. 

^50o(F.B.) Rel.I.L.li94t 

353. ^ 

535 Ref (1941)^2 M.L.J 
263. • J ** 
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I.L.R. 1938 All. 538 Rel. I.L.R. 
1941 Kar. 381. 

548 Foil. I.L.R. 1941 Nag. 

304. 

691 Ref. I.L.R. 1941 A. 54. 

r 727 Ref. I.L.R. 1941 All. 

471 (F.B.). 

T 750 Foil. 1941 Rang.L.R. 

65. 

754 Ovcrr. I.L.R. 1941 All. 

250 (F.B.). 

861 Rel. I.L.R. 1941 Nag. 

144. 

875 Rel. I.L.R. 1941 All. 

280. 

922 (F.B.) Dist. 20 Pat 

261. 

■957 Disappr. I.L.R. 1941 


All, 153 (F.B.). 

I.L.R. 1939 All. 92 Ref. I.L.R. 
1941 All. 136. 

— - 443 Dist. and Disappr, 

I.L.R. 1941 All. 180 (F.B.) 

492 Diss. (1941) 2 M.L.J. 

690. 

554 Ref I.L.R. 1941 All. 

589. 

647 (F.B.) Expl. 20 Pat. I. 

885 Ref 16 Luck. 607. 

892 Ref 16 Luck. 72. 

912 Ref (1941) 2 M.L.J, 

12 (F.C.), 

■934 Overr. I.L.R. 1941 


All, 186 (F.B.). 

LL.R. 1940 All. 201 Ref I.L.R. 
/ (194O * Cal. 490. 

— : 232 Ref I.L.R. (1941) I 

Cal. 490. 

T 351 Appr. I.L.R. 1941 

All. 250 (F.B.). 

■: 396 (F. B.) Diss. I. L. R. 

194* Bom. 333; Dist, 1. 
L.R, 1941 All. 280. 

504 Overr. A.I.R. 1941 

All. 363 (F.B.). 

* 559 Ref I.L.R. 1941 Al. 

576. 

* 568 Overr. A..I.R. 1941 

AI. 345 (F.B.). 

I.L.R. 1941 All, 377 Ref I.L.R, 

1941 All. 443, 


ALLAHABAD LAW JOURNAL. 

3 A.L.J. 617 Appr. I.L.R. 1941 

All. 302 (F.B.). 

4 A.L.J. 249 Rel. 16 Luck. 203. 

6 A.LJ. 760 Appr. I.L.R. 1941 
All. 193. 

8 A.L.J. 609 Rel. (1941) I M.L.J 
; 759- 

10 A.L.J. 421 Ref 16 Luck, i 
(F.B.). 

15 A.L.J. 313 Ref 16 Luck. 464 

(F.B.). ^ ^ 

16 A.L.J. 871 Rel. 1941 A.L.J. 

17 A.L.J. 151 Rel. I.L.R. 1941 

Nag. 598. 

•647 Ref 16 Luck, 464 


18 A.L.J. 476 Ref 16 Luck. 464 

(F.B,). 

19 AX.J. 907 Ref I.L.R. 1941 

All. 418. 

20 A.LJ. 646 Rel. 1941 A.L.J, 

43- 

22 A.L.J. 241 Dist. I.L.R. 1941 
All. 320. 

22 A.L.J. 321 Ref 1941 A.L.J. 
427 (F.B.). 

25 A.L.J. 636 Ref 1941 A.L.J. 
— ^ — ^95 Ref (1941) A.L.J. I 
(F.B.) 

^64 Ref 1941 A.L.J. 376. 


26 A.L.J. 449 Ref 1941 A.L.J. 

392. 

—998 Ref 1941 A.L.J. 376. 

27 A.L.J. 367 Diss. 1941 A.L.J. 

5*8 (F.B.). 

:1257 Rel. 1941 A.L.J. 410. 

1930 A.L.J. 756 Rel. 1941 A.L.J. 
410. 

978 Ref 1941 A.L.J. 269. 

1413 Appr. I.L.R. 1941 

All. 302 (F.B.). 

1413 Rcl. 1941 A.L.J. 1 


(F.B.). 

1931 A.L.J. 197 Not Appr. I.L.R. 
‘ 1941 AH. 326. 

727 Ref I.L.R. 1941 All. 

558. 

— ^ — 967 Ref I.L.R. 1941 All. 
216. 

t932'A.L.J. 466 Ref 1941 Rang. 
L.R. 385. 

: — 576 Appr. I.L.R. 1941 All. 

1. 

1933 A.L.J. 123 Rel. 1941 A.L.J. 

129- 

—244 Ref I.L.R. 1941 All. 

573 


-—510 Rel. 1941 A.L.J. 402. 
-^-4)66 Ref 1941 A.L.J. 29. 
— ri354 Ref I.L.R. 1941 All. 

576. 

1537 Ref 1941 Rang.L.R. 

387. 

1584 Ref 1941 A.L.J. 501, 


1 


1934 A.L.J. 750 Overr. A.I.R. 

1941 All. 314. 

1935 A.L.J. Sro Ref. 1941 A.L.J. 

265. 

1936 A.L.J. 201 Dist. 1941 A.L.J. 
• 557' 

605 Ref 16 Luck. 566. 

■■ ■ 671- (P.C.) Dist. I.L.R. 

1941 All. 364. • 

•986 Dist. I.L.R. 1941 All. 


264. 

~“-r-i39i Appr, I.L.R. 1941 
All. 264. 

1937 A.L.J. 73 Ref 1941 A.L.J. 

501. 

94 Ref 1941 A.L.J. 385. 

:: — r-r-ri76 Ref 16 Luck. 402, 

^ — ^473 Appr I.L.R. 1941 M i 
P G 


“689 Ref 16 Luck. 500. 


726 Appr. I.L.R. 1941 All. 

^^2 Rel. 16 Luck. 188. 

*94* A.L.J, 549 


(F.B.). 


1937 A.L.J- 928 Ref I.L.R. 1941. 

All. I. 

970 Diss. 16 Luck. 500. 

iioi Ref 1941 A.L.J. 85, 

1316 Dist. I.L.R. 1941 All. 

69; Ref 16 Luck. 566k 

1938 A.L.J. 12 Rel. 1941 A.L.J. 

129. 

56 Foil. 20 P. 755. 

288 Dist. I.L.R. 1941 All. 

264. 

497 Foil. 1941 A.L.J. 229. 

541 Dist. 16 Luck. 287; 

Diss. 16 Luck. 533. 

708 Ref 16 Lucie. 398. 

943 Rel. 1941 A.L.J. 86. 

1078 Ref I.L.R. 1941 All. 

589- 

1153 Rel. 1941 A.L.J. 549 

(F.B.). 


1939 A.L.J. 233 Ref 16 Luck. 500. 

293 Rcl. 1941 A.L.J. 340. 

542 Foil. 20 P. 86. 

555 Foil. 16 Luck. 538. 

737 Overr. I.L.R. 1941 

All. 180 (F.B.). 

959 Rel. 1941 A.L.J. 37^. 

990 Dist. and Expl. I.L.R, 

1941 All. 576. 

1940 A.L.J. 176 Ref 1941 A.L.J*. 

549 (F.B.). 

377 Foil. 1941 A.L.J. 258,. 

456 Ref 1941 A.L.J. 421,. 

560 Ref 16 Luck. 607. 


ALLAHABAD WEEKLY 
NOTES. 

8 A.W.N. 210 Ref (1941) 2 M.L.J 
263. 

1905 A.W.N. 162 Diss. 1941 
Rang.L.R. 366. 

I.L.R. BOMBAY SERIES. 

1 Bom. 97 Ref 43 Bom.L.R. 6511 

132 Rcl. I.L.R. 1941 Nag, 

266. 

267 Ref I.L.R. 1941 Bom. 

136. 

347 Ref 43 Bom.L.R. 651, 

2 Bom. 19 Ref I.L.R. 1941 Bora. 

226=43 Bom.L.R. 167. 

252 Ref 43 Bom.L.R. 553 ; 

Dist. 43 Bom..L.R. 890. 
388 Ref I.L.R. 1941 Bom. 

438. 

457 Ref (1941) 2 M.L.J. 

105 ; 22 P.L.T. 46. 

494 Rcl. I.L.R. 1941 Nagr 

5>3- 

^24 Rel. I.L.R. 1941 Nag. 

437 - 

643 Foil. I.L.R, 1941 Nag. 

. 372 - 

3 Bom. 33 Ref I.L.R. 1941 Bom. 

i6q. 


214 Ref 45 G.W.N. 603. 

4 Bom. 25 Rcl. I.L.R. 1941 Lah. 
I (F.B.). 



5 Bom. 296 Foil. 43 BomX.R. 
68 j (F 3 .). 
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5 Bom. 685 Ref. I.L.R. 1941 Boi 

160. 

6 Bom. 7 Foil. 20 Pat. 223. 

2 1 1 Foil. 43 Bom.L.R. 232. 

586 Ref. 45 C.W.N. 493. 

703 Ref. I.L.R. 1941 Bom. 

160. 

7 Bom, 109 Foil. 20 Pat. 96. 

^ 341 Ref. I.L.R. 1941 Bom. 

153- 

481 Disc. I.L.R. 1941 Kar. 

79- 

530 Rel. 22 P.L.T. 109. 

S Bom. 31 Disc. 1941 Rang.L.R. 
495 (F.B.). 

•r 501 Rel. I.L.R. 1941 Kar. 

89. 

616 Ref. I.L.R. 1941 All. 

370. 

9 Bom. 108 Ref, I.L.R. 1941 Nag. 

437- 

r 1 15 Ref. I.L.R. 1941 Mad. 

232. 

438 Ref. 16 Luck. 302. 

10 Bom. 65 Disc. I.L.R. 1941 Kar. 

79- 

7 58 Ref. I.L.R. 1941 Bom. 

23- 

— ; 119 Appl.I.L.R. 1941 Bom. 

341- 

; 1 19 Ref. 43 Bom.L.R. 126. 

11 Bom. 153 Disc. I.L.R. 1941 

. Kar. 79. 

179 Ref. I.L.R. (1941) 

2 Gal. 31:. 

* 285 Ref. I.L.R. 1941 Bom, 

250.. 

: 313 Rel. I.L.R. 1941 Nag. 

474- 

4 12 Ref. 43 Bom.L.R. 35. 

^ 469 Ref. I.L.R. 1941 Bom. 

59- 

7 488 Foil. 43 Bom.L.R. 480. 

708 Rel. I.L.R. 1941 Bom. 

160. 

• 

J2 Bom. I Ref. 22 P.L.T. 12. 

13 Bom. 75 Rel. I.L.R. 1941 Lah. 

39* 

294 Reviewed 20 Pat. 346, 

389 Ref. 22 P.L.T. 803. 

T. 853 Comm. I.L.R. 1941 

Bom. 177 (F.B.). 

i4. Bom. 222 Ref. I.L.R. 1941 
Nag. 538. 

Bom. 148 Foil. I.L.R. 1941 
Nag. 543. 

344 Rel. 22 P.L.T. 694. 

^6 Bom. 338 (P.C.) Rel. I.L.R. 
1941 Nag. 691. 

408 Ref. I.L.R. 1941 Mad. 

. 935=(*940 I M.L.J. 721. 

^525 Rel. I.L.R. (1941) i 

* Cal.' 182=45 C.W.N. 79. 

r- 536 Diss. 20 Pat. l. 

17 Bom. 6 Dist. I.L.R. (1941) i 
Cal. 171. 

— 7 35 Ref. (1941) 2 M.L.J* 

866 . 

1 14 Ref. I.L.R. 1941 Bom. 

1 i . 250. 

■7-711 Dist. 43 Bom.L.R. 553.^ 
Y, D. 1941— b 


17 Bom. 735 Foil. 43 Bom.L.R. 

733* 

18 Bom. 92 Rel. (1941) i M.L.J. 

759- 

342 Ref. I.L.R. 1941 Bom. 

71- 

372 Foil. 43 Bom.L.R. 681 

(F.B.l. 

377 (F.B.) Disc. 43 Bom.L. 

R. 864. 

537 Foil. I.L.R. 1941 Bom. 

361. 

19 Bom. 123 Ref. 16 Luck. 454 

(F.B.). 

232 Ref. I.L.R 1941 Mad. 

6i = (i94i) I M.L.J. 703. 
245 Ref. 1941 Rang.L.R. 

376. 

57* Ref. I.L.R. 1941 Bom. 

160. 

^ 571 Rel. I.L.R. (1941) I 
Cal. 477. 

• 

663 Dist. I.L.R. 1941 Bom, 

7*- 

20 Bom. 50 Foil. I.L.R. 1941 Nag. 

543- 

167 Appl, (1941) 2 M.L.J. 

119. 

553 Rel. I.L.R. 1941 Lah. 

601. 

767 Ref. I.L.R. 1941 Nag. 

255. 

21 Bom. 23 Ref. 43 Bom.L.R. 35. 
205 Ref. I.L.R. 1941 Bom. 

160. 

250 Ref. I.L.R. 1941 Bom. 

153 - 

257 Ref. 43 Bom.L.R. 706. 

279 Dist. 20 Pat. 373 (F.B.) 

■ 5^2 Rel. I.L.R. 1941 Bom. 

7*- 


22 Bom, loi Rel. I.L.R. 1041 

Nag. 598. 

558 Ref. (1941) 2 M.L.J. 

803 (F.B.).' ^ ; ^ 

646 Dist. I.L.R. 1941 Nag. 


266. 

718 Disc. 16 Luck, 382. . 

998 Ref. I.L.R. 1941 Bom. 

170. . 

23 Bom. 39 Ref. I.L.R, 1941 Bom. 
226. 

39 Foil. 43 Bom.L.R. 167. 

122 Ref. 1941 Rang.L.R. 

410. 

257 Ref. I.L.R. 1941 Bom. 

250=43 Bom.L.R. 1 14. 
291 Ref. I.L.R. 1941 Mad. 

13 (F.B.). 

372 Ref. 43 Bom-L.R. 807. 

— : ^494 Ref. I.L.R. 1941 Lah. 

5*2. 

608 Ref. I.L.R. 1941 Mad. 

13 (F.B.).. 

■ 666 Foil. I.L.R. 1941 Nag. 

460. 

—725 Ref. I.L.R. 1941 All. 


24 Bom, 386 Rel.I.L.R. 1941 Nag^ 

437 ; Ref. I.L.R. 1941 
Bom. 483=43 Bom.L.R^ 
618. 

435 Ref. I.L.R. 1941 Bonu 

226. 

547 Rel. I.L.R. {1941) I 

Cal. 477. 

: 563 Ref. 43 Bom.L.R. 114^ 

622 Rel. I.L.R. 1941 Bom. 

7*. 

25 Bom. i68 Foil. I.L.R. 1941 

Bom. 23. 

189 Ref. 1941 Rang.L.R* 

14. 

337 Ref 22 P.L.T. 338. 

394 Ref I.L.R. 1941 All. 

77 (F.B.). 

494 Ref. 43 Bom.L.R. 
695 ; 699. 

55* Ref I.L.R. 1941 Bom. 

350. 

* 589 Diss. I.L.R. (1941) g 

Cal. 434. 

26 Bom. 88 Ref (1941) 2 M.L.J. 

520. 

109 Ref 43 Bom.L.R. 719. 

206 (F.B.) Ref I.L.R. i94t 

Nag. 255. 

398 Ref 43 Bom.L.R, 89S 

437 Not Foil. I.L.R. 1941 

Nag. 474. 


497 Rel. 16 Luck. 93. 

—526 Not Foil. I.L.R. 1941 

Nag. 178. 

643 Dist. 45 C.W.N. 628* 

707 Ref (1941) 2 M.L.J* 

263. 

792 Ref 1941 Rang.L.R* 

« 378.. 

27 Bom. 189 Dist. 16 Luck. 421. 

SisRef 45 C.W.N. 240. 

610 Ref 43 Bom.L.R. 114. 

28 Bom. 82 Ref 43 Bom.L.R. 114,. 

-248 Rel. I.L.R. 1941 Nag, 
4*5- 

253 Dist. 43 Bom.L.R. 896. 

314 Dist. 16 Luck. 421. , 


I 


377- 

789 Ref 43 Bom.L.R. 483. 

24 Bom. 77 Ref I.L.R. (1941) x 
Cal. 171. 

[05 Dist. I.L.R. (1941} 1. 
h 83. 



428 Ref 45 C.W.N. 17. 

533 Ref 22 P.L.T. 803. 

JJ9 Bom. 82 Ref I.L.R. 1941 yUlr 
47* (F.B.). 

—300 Dist. I.L.R. 1941 Lalu 

340- 

30 Bom. I Ref (1941) 2 M.L.J« 
281. 

49 Ref. I.L.R. (1941) 2 
Cal. 319. 

3*9 Rel. I.L,R. 1941 Kar. 

38*. 

341 Ref I.L.R. 1941 Lah, 

rioo. 

— —603 Ref 43 Bom.L.R. 706. 
8* ®o*»^ 293 Ref I.L.R. 1941 Kar, 

373 Ref I.L.R. 1941 All, 
43- 

' 43 Bom.L.R. 

*94* Bom. 
274 (F.B.). ^ 

43 Bom.L.R. 167 

~^*“*R* (*94*) Bom. 226* 

■ — — 6 o 4 Ref 45G.W.N. 181. ' 
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32 Bom. 10 Ref. (1941) 2 M.L.J, 

671. 

155 Ref (1941) I M.L.J. 

Supp. 65. 

- ■ 300 Ref 43 Bom.L.R. 114 

— I.L.R. 1941 Bom. 250. 

386 Rel. I.L.R. 1941 Nag. 

356. 

394 Ref (1941) 2 M.L.J. 

558- 

479 Rel. 16 Luck. 302. 

33 Bom. 107 Ref I.L.R. 1941 

Bom. 350. 

■ 31 1 Ref (1941) 2 M.L.J. 
682. 

658 Ref I.L.R. 1941 Lah. 

308 (F.B.). 

34 Bom. 72 Ref I.L.R. 1941 Nag. 

255. 

236 Disc, iqai Rang.L.R. 

495 (F.B.). 

571 Ref 22 P.L.T. 46. 

35 Bom. 79 Foil. I.L.R. 1941 

Nag. 655. 

• 371 Rel. 45 C.W.N. 85. 

386 Not Appr. I.L.R. 1941 

All. 326. 

403 Ref I.L.R. 1941 Mad. 

232. 

• 516 Foil. I.L.R. 1941 Nag, 

214. 

36 Bom. 168 Ref 43 Bom.L.R. 

706. 

373 (F-B.) Ref I.L.R. 1941 

Lah. 428. 

■ 543 Ref I.L.R. 1941 Bom. 

59- 

37 Bom. 107 Ref 43 Bom.L.R. 

483- 

320 Ref I.L.R. 1941 Bom. 

71- 

559 Ref (194O 2 M.L.J. 

754- 

614 (F.B.) Dist. I.L.R. 

1941 Bom. 415. 

621 Doubted 20 Pat. 86. 

Dist. I.L.R. 1941 Nag. 513. 

38 Bom. 41 Not Foil. I.L.R. 1941 

Nag. 467. 

' 47 Overr. 43 Bom.L.R. 880. 

183 Ref I.L.R. 1941 Bom. 

460. 

39 Bom. 256 Ref 20 Pat. r. 
326 Ref I.L.R. 1941 Kar. 

305. 

339 Not Foil. I.L.R. 1941 

Nag. 90. 

373 Ref 43 Bom.L.R. 843. 

538 Dist. 43 Bom.L.R. 651. 

545 Ref (1941) 2 M.L.J. 

962. 

40 Bom. 64 Ref I.L.R. 194 i Bom. 

7*- 

337 Foil. 43 Bom.L.R. 293. 

358 Ref I.L.R. 1941 Bom. 

460. 

■ 401 Ref 16 Luck. 173. 

^—600 Foil. I.L.R. 1941 Bom. 
488<=43 Bom.L.R. 615. 

41 Bom. 181 Ref I.L.R. 1941 All. 

443- 

466 Reviewed 20 Pat. 346. 

— ' 560 Foil. 43 Bom.L.R. 737, 


42 Bom. 420 Ref I.L.R. 1941 

Mad. 574 = (1941) I M.L. 
J. 242 (F.B.). 

499 Ref 43 Bom.L.R. 35. 

504 Overt. I.L.R. 1941 

Bom. 177 (F.B.). 

43 Bom. 631 Ref I.L.R. i94iBom. 

t 6. 

Dist. I.L.R. 1941 Bom. 

299=43 Bom.L.R.26(F.B.) 
707 Rel. I.L.R. (1941) I 

Cal. 536. 

44 Bom. 104 Ref 20 Pat. 481 

(S.B.). 

283 Ref I.L.R. 1941 Bom. 

325- 

446 Ref 43 Bom.L.R. 35 

574 Rel. 22 P.L.T. 223. 

696 Ref I.L.R. 1941 Bom. 

4G0. 

696 Com. 43 Bom.L.R, 581 
895 Diss. 22 P.L.T. 465. 

45 Bom. 225 Ref (1941) 2 M.L.J. 

216. 

350 Ref I.L.R. 1941 Bom. 

107 (P.C.). 

604 Ref I.L.R. 1941 Bom. 

460=43 Bom.L.R. 581 
(F.B.). 

627 Rel. I.L.R. 1941 Nag. 

90. 

834 Doubted 43 Bom.L.R. 

864. 

46 Bom.229 Ref I.L.R. i94iNag. 

96 ; I.L.R. 1941 Bom. 131. 

312 Ref I.L.R. 1941 All. 

343 ; I.L.R. 1941 Nag. 
124.; Rel. I.L.R. 1941 
Nag, 135. 

463 Dist. & Ref I.L.R. 

1941 Kar. 389. 

687 Ref I.L.R. 1941 Bom. 


107 (P.C.). 

— 710 Rel. I.L.R. 1941 Lah. 

428. 

871 Not Foil. (1941) 1 

M.L.J. 724. 

932 Ref I.L.R. 1941 Lah. 

428. 

964 Disc. I.L.R. 1941 Bom. 

59- 

47 Bom. 4 Disappr. I.L.R, 1941 
Bom, io7(P.C.); 43 Bom. 

L. R. I. 

II Ref 1941 Rang.L.R. 

254 - 

104 Not Foil. (1941) I 

M. L.J. 305. 

128 Foil. I.L.R. 1941 Nag. 

222 . 


218 Ref 45 C.W.N. 553. 

643 Overr. A.I.R. 1941 

Bom. 302=43 Bom.L.R. 
751 (F.B.). 

699 Ref I.L.R. 1941 Lah. 

100. 

48 Bom. 43 Ref 43 Bom.L.R. 816. 
673 Foil. I.L.R. 1941 Bom. 

21 1. 

49 Bom. 604 Ref (1941) a M.L.J. 

*34* 

892 Foil. I.L.R. 1941 All. 

36. 


50 Bom. 42 Rel. I..L.R. 1941 Kar. 

167. 

443 Ref 16 Luck. 302. 

461 Foil. 45 C.W.N. 1075. 

616 Ref I.L.R. 1941 Nag, 

397- 

51 Bom. 143 Foil. 43 Bom.L.R, 

883. 

236 Dist. I.L.R. 1941 Nag. 

96. 

430 Diss, I.L.R. (1941) 

I Cal. 299. 

454 (F.B.) Dist. I.L.R, 

1941 Bom. 59. 

848 Rel. I.L.R. 1941 Nag 

563- 

52 Bom. 414 Ref 43 Bom.L.R. 

800. 

441 Rel. I.L.R. 1941 Kar, 

72. 

521 Rel. I.L.R. 1941 Nag, 

144. 

548 Dist. (1941) I M.L.J. 

629. 

53 Bom. 46 Rel. 22 Lah. 670. 
309 Ref (1941) 2 M.L.J. 

216. 

419 Ref I.L.R. 1941 AB. 

343. 

453 Ref 45 C.W.N. 603. 

525 Not Appr. 43 Bom.L. 

R. 58 i = I.L.R. 1941 Bom. 
460 (F.B.). 

564 Foil. 43 Bom.L.R. 737* 

573 Disc. 45 C.W.N. 984. 

676 Dist. I.L.R. 1941 Nag, 

244. 

844 Ref I.L.R. 1941 Mad. 

574=(i94i) I M.L.J. 24a 

(F.B.). 

54 Bom. 178 Foil. 45 C.W.N. 1075. 
216 Ref I.L.R. 1941 Nag. 

588. 

224 Ref I.L.R. 1941 Bom, 

427. 

417 Ref 43 Bom.L.R. 843, 

■ 696 Rel. I.L.R. 1941 Bom. 

160. 

776 Diss. 20 Pat. 1. 


55 Bom. I Not Foil. (1941) 1 

M.L.J. 724. 

709 Ref I.L.R. 1941 Bom, 

177 (F.B.). 

74» (F.B.) Ref. 45 C.W,N. 

906. 

839 Foil. I.L.R. 1941 Nag. 

506 ; Appr. 43 Bom.L.^ 
20 (P.C.). 

56 Bom. 36 Disc. I.L.R. 1 941 Bom, 

59- 

135 Ret. I.L.R. 1941 Nag. 

266. 

213 Dist. 45 C.W.N. 1124, 

389 Ref I.L.R, 1941 Kar, 

442. 

57 Bom. 40 (F.B.) Ref l.hS.. 

1941 Nag. 255. 

253 Rcl. 22 P.L.T, 260, 

292 Ref 16 Luck. 357. 

364 Ref I.L.R. 1941 B^. 

325- 

377 Ref 43 Bom.L.R. 114, 

-737 Rcl. 16 Luck. 93. 


GASES FOLLOWED, OVERRULED, ETC. xi 


56" Bom. 226 Ref. 43 Bom.L.R. 

883. 

348 Ref. 43 Bom.L.R, 807. 

498 Appr. 43 Bom.L.R. 

847. 

610 Rel. I.L.R. 1941 Kar. 

389- 

; 660 Diss. 1941 A.L.J. 570. 

D. & Kel. 16 Luck. 42, 

55 Bom. I Dist. (1941) I M.L.J. 
267. 

57 Foil. 43 Bom.L.R. 250. 

161 Diss. (1941) 2 M.L.J, 

362. 

278 Doubt, and Dist. 45 

C.W.N. 1047. 

466 Dist. I.L.R. 1941 Bom. 

131. 

618 Rel. 16 Luck. 159. 

Foil. I.L.R, 1941 All. 43. 

€0 Bom. 34 Diss. 1941 A.L.J. 570. 

141 Ref. (1941) 2 M.L.J. 

834. 

448 Ref. I.L.R. (1941) 2 

Cal. 319. 

718 Disc. I.L.R. 1941 Bom. 

59- 

729 Rel. I.L.R. i94iLah. 

383 (F.B.). 

800 Ref. I.L.R. 2941 Nag. 

644. 

1027 Overr. Blackwell J*s 

view approved (1941) i 

M. L.J. 88=1. L.R. 1941 
Bom. 202 (P.C.). 

I.L.R. 1937 Bom. 127 Dist. 1941 
Rang.L.R. 148. 

21 1 Ref. I.L.R. 1941 Kar. 

171. 

425 Ref. (1941) I M.L.J. 

Supp. 65. 

508 (F.B.) Ref. I.L.R. 1941 

7 Nag. 178. 

-T 591 Ref. 1941 Rang.L.R. 

181. 

71 1 Rel, 22 P.L.T. 98. 

763 Rel. I.L.R. 1941 Lah. 

441. 

— 795 Disappr. I.L.R. 1941 

All. 77 (F.B.). 

827 Appr. I.L.R. 1941 All. 

43. 

867 Ref. I.L.R. 1941 Bom. 

123. 

895 Not Foil. I.L.R. 1941 

Nag. I (F.B.). 

LL.R. 1938 Bom. i Dist. I.L.R. 
1941 Nag. 437. 

— 119 (S.B.) Overr. I.L.R. 
1941 Bom. 492 (F.B.). 

263 Rel. I.L.R. 194* 

129. 

— 374 Ref. 45 C.W.N. 681. 

421 (P.C.) Ref. (1941) 2 

, M.L.J. 595- 

487 Ref. LL.R. 1941 All. 1. 

738 Overr. A.I.R. 1941 

Bom. I. 

LL.R. 1939 Bom. 284 Ref. (194O 
2 M.L.J. 972 (P.C.). 

•t— — 340 Not Foil. I.L.R. (194*) 

I Cal. 477. 

T- ■ 340 (F.B.) Diss. 45 C.W. 

N. .508. 


I.L.R. 1939 Bom. 529 Dist. I.L. 
R. 1941 Nag. I (F.B.). 

571 Cons. I.L.R. 1941 

Bom. 427. 

I.L.R. 1940 Bom. 29 Dist. LL.R. 
1941 Bom. 191. 

42 Ref. LL.R. 1941 Bom. 

306. 

^257 Ref. LL.R. 1941 All. 

377- 

^ — 587 (S.B.) Foil. 20 Pat. 

181 (F.B.), 

587 Rel. I.L.R. 1941 Kar. 

43*- 

715 Foil. I.L.R. (1941) 2 

Cal. 289. 

I.L.R. 1941 Bom. 136 Not Foil. 
I.L.R. 1941 Bom. 299(F.B.) 


BOMBAY LAW REPORTER. 

3 Bom.L.R. 772 Dist. I.L.R. 1941 

Bom. 34=43 Bom.L.R, 
126. 

4 Bom.L.R. 177 Ref. I.L.R. 1941 

Kar. 308. 

948 Ref. I.L.R. 1941 Bom. 

71. 

5 Bom.L.R. 980 Ref. LL.R. 1941 

Bom. 492 (F.B.). 

6 Bom.L.R. 536 Ref. 43 Bom.L.R. 

823. 

7 Bom. L.R. 57 & 61 1 Ref. LL.R. 

1941 Bom. 441. 

319 Dist. 43 Bom.L.R. 293. 

8 Bom.L.R. 234 Ref. I.L.R. 1941 

All. 471 (F.B.). 

9 Bom.L.R. 1347 Ref. LL.R. 1941 

Bom. 427. 

10 Bom.L.R. 175 Ref. 16 Luck. 

302. 

i209Ref, LL.R. 1941 Mad. 

232. 

11 Bom.L.R. 356 Rel. I.L.R. 1941 

Bom. 136. 

633 Ref. I.L.R. 1941 Kar. 

257 - 

12 Bom.L.R. 870 Ref. LL.R. 1941 

Mad. 4i9=(i94i) i M.L. 
J. 178. 

1075 Rel. I.L.R. 1941 Nag. 

513- 

14 Bom.L.R. 155 Foil. I.L.R. 

1941 Nag. 474. 

547 Ref. (1941) I M.L.J. 

724. 

987 Foil. 43 Bom.L.R. 622. 

15 Bom.L.R. 568 Rel. 16 Luck. 

194. 

19 Bom.L.R. 56 Ref. 43 Bom.L.R. 

651. 

370 Dist. I.L.R. (1941) I 

Cal. 171. 

21 Bom.L.R. 724 Diss. I.L.R. 

1941 All. 280. 

22 Bom.L.R. 953 Overr. (Shah J’s 

view accepted) LL.R. 1941 
Bom. 299=43 Bom.L.R. 
26 (F.B.) Ref. LL.R. 1941 
Bom. 136. 

^482 (F.B.) Ref.I.L.R. 1941 

Bom. 350. 

533 Ref. I.L.R. 1941 Bom. 

107 (P.G.). 


23 Bom.L.R. 540 Foil. LL.R. 

1941 Nag. 222. 

1241 Ref. 43 Bom.L.R. 553 

Dist. 43 Bom.L.R. 890. 

24 Bom.L.R. 749 Ref. 43 Bom.L., 

R. 325. 

779 Ref. I.L.R. 1941 Bom. 


455 - 

1291 Disc. LL.R. 1941 

Bom. 59. 

25 Bom.L.R. 689 Dist. 43 Bom. 

L.R. 562. 

1063 Rel. LL.R. 1941 Kar. 

89. 

1296 Rel. I.L.R. 1941 N. 

563. 

26 Bom.L.R. 237 Dist. I.L.R. 1941 

Bom. 39. 

491 Overr. A.I.R. 1941 

Bom. 302 (F.B.). 

27 Bom.L.R. 42 Foil, LL.R. 1941 

Bom. 361=43 Bom.L.R, 


293 - 

434 Dist. LL.R. 1941 Nag, 

513- 

514 Ref. LL.R. 1941 Mad* 

4i9=(i94i) I M.L.J. 178. 

581 Ref. 43 Bom.L.R. 896. 

1168 Foil. LL.R. 1941 

Bom. 71. 

■ 1*95 Foil- Dist. & Ref. 43 

Bom.L.R. 655. 

1258 Ref. I.L.R. 1941 Bom* 

107 (P.C.). 

28 Bom.L.R, 384 Rel. I.L.R. 1941 
Bom. 223. Foil. 43 Bom.L. 
R. 76. 

944 Expl. (1941) I M.L.J. 

204, D. 45 C.W.N. 29. 

—1213 Ref. LL.R. 1941 

Bom. 226. 


160. 

1488 Foil. 43 Bom.L.R* 

269. 

29 Bom.L.R. 249 Foil, 43 Bom* 

L. R. 341. 

274 Ref. LL.R. 1941 Bom* 

107 (P.G.). 

— -434 Rel. 16 Luck. 213. 

^471 Ref. (1941) 2 M.LJ. 

877. 

546R. LL.R. (1941) I G. 

420. 

I39 iR* I.L.R. 1941 N. 543. 

1551 Ref. 43 Bom.L.^ 
480. 

1563 Foil. LL,R. 1941 

Bom. 260=43 Bom.L.R. 

T. *94- 

30 Bom.L.R. 415 Ref. (1941) 2 

M. L.J.281. 

-546 R. LL.R. (1941) I C* 

490. 

1391 R. I.L.R. 1941 N. 

„ 543- 

31 Bom.L.R. 565 Ref. I.L.R. 1941 

Bom. 23, 

-1287 Foil. I.L.R. ,94j 

Bom. 260=43 Bom.L.R.194, 

32 BoimL.R. 1 78 Ref. 43 Bom.^ 

R- 333- 

188 FoU. 43 Bom.L.R. 603. 

^ ^4i6Dist.45G.W.N.4o8. 



Xll 


THE YEARLY DIGEST, 1941 


32 Bom.L.R. Q07 Not Foil. 43 

Bom.L.R. 167. 

995 Ref. I.L.R. 1941 Bom. 

438. 

33 Bom.L.R. 31 Doubted 45 C.W. 

N. 401. 

55 Foil. 43 Bom.L.R. 341. 

278 Foil. 43 Bom.L.R. 

646. 

463 Disc. I.L.R. 1941 Kar. 

79- 

797 Expl. I.L.R. 1941 Bom. 

43* 


1 164 Ref. 43 Bom.L.R. 702. 

34 Bom.L.R. 267 Ref. & Foil. 

43 Bom.L.R. 163. 

395 Kef. 45 C.W.N. 17. 

818 Ref. 43 Bom.L.R. 483. 

953 Kef. I.L.R. 1941 Bom. 

260. 

953 Dist. 43 Bom.L.R. 194. 

ri66 Ref. 1941 Rang.L.R. 

268. 

1322 Rel. 43 Bom.L.R. 

293. 

35 Bom.L.R. 26 Diss. 45 C.W.N. 

1075. 

93 Ref. 43 Bom.L.R. 655. 

163 Foil. 43 Bom.L.R. 800. 

276 Rel. I.L.R. 1941 Kar. 

133 - 

293 Appr. 43 Bom.L.R. 

• 61 1. 

722 Diss. 43 Bom.L.R. 603. 

36 Bom.L.R. 79 Dist. 43 Bom.L.R. 

644* 

169 Foil. 43 Bom.L.R. 232. 

181 Foil. 43 Bom.L.R. 232. 

386 (P.C.) Ref. 43 Bom.L. 

R. 706. 

523 Dist. I.L.R. 1941 Bom. 

• 299 (F.B.). 

804 Foil. I.L.R. 1941 Bom. 


43 > 


804 Ref. 43 Bom.L.R. 325. 

37 Bom.L.R. 207 Not Foil. (1941) 

2 M.L.J. 541. 

257 Ref. 43 Bom.L.R. 126. 

778 Ref. I.L.R. 1941 Bom. 

4*5- 

946 Foil. 43 Bom.L.R. 622. 

38 Bom.L.R. 681 (P.C.) Dist. I.L. 

R. 1941 Kar. 3 (F.B.). 

702 Ref. I.L.R. 1941 Bom. 

119. 

776 (P.C.) Rel. I.L,R. 

1941 Bom. 170. 

1023 Disc. I.L.R. 1941 

Kar. 79. 

39 Bom.L.R. 536 Dist. 43 Bom.L. 

R. 896. 

540 Ref. 43 Bom.L.R. 266. 

599 Not Foil. I.L.R. 1941 

Nag. 178. 

• 815 Ref. 43 Bom.L.R. 695. 

■ 1105 Ref. 43 Bom.L.R. 
727. 

1124 Dist. 43. Bom.L.R. 

800. 

— — ^ — 1187 Overr. A.I.R. 1941 
Bom. 259 (F.B.). 

40 Bom.L.R. 125 Ref. I.L.R. 1941 

Bom. 153. 

■ '■ 152 Foil. 43 Bom.L.R. 480. 


40 Bom.L.R. 297 (F.B.) Rel. I.L. 

R. 1941 Kar. 422. 

387 Cons. I.L.R. 1941 

Bom. 427. 

483 (F.B.) Ref. 43 Bom. 

L.R. 702. 

929 Ref. I.L.R. 1941 Bom. 

34- 

1010 Rel. I.L.R. 1941 Nag. 

144. 

1 185 Ref. I.L.R. i94iBom. 

306. 

1236 (P.C.) Dist. I.L.R. 

1941 Bom. 42. 

41 Bom.L.R. 19 Rel. I.L.R. 1941 

Kar. 50. 

195 Ref. 43 Bom.L.R. 807. 

208 Disappr. 43 Bom.L.R. 

592. 

232 Rel. I.L.R. 1941 Kar. 

135. 

308 Ref. I.L.R. 1941 Bom. 

441. 

760 Ref. 43 Bom.L.R. 114. 

937 Cons. 43Bom.L.R. 333. 

943 Ref. I.L.R. 1941 Bom. 

290. 

M50 Dist. 43 Bom.L.R. 

742. 

1300 Foil. 43 Bom.L.R. 

214. 

42 Bom.L.R. 592 Dist. I.L.R. 1941 

Bom. 299 (F.B.) ; Ref. 
I.L.R. 1941 Bom. 136. 

1086 Ref. 43 Bom.L.R. 

483. 

• 1113 Comm. 43 Bom.L.R. 

26 (F.B.). 

43 Bom.L.R. 519 Expl. 43 Bom. 

L.R. 877. 

553 Dist. 43 Bom.L.R. 890. 

I.L.R. CALCUTTA SERIES. 

2 Cal. 208 Foil. 20 Pat. 75=22 P. 

L.T. 649. 

233 Ref. I.L.R. 1941 All. 

418. 

445 Foil. I.L.R. (1941) 2 

Cal. 160. 

3 Cal. 192 (P.C.) Ref. 20 Pat. 

202 (F.B.). 

324 Rel. 22 P.L.T. 699. 

353 Dist. I.L.R. (1941) 1 

Cal. 1 71 Ref. 45 C.W.N. 

113- 

55* Ref. 22 P.L.T. 553. 

758 Ref. I.L.R. (1941) I 

Cal. 345 = 45 C.W.N. 347. 

4 Cal. 124 Ref. I.L.R. 1941 Kar. 

336. , 

172 Rel. 1941 A.L.J. 352. 

566 Ref. (1941) 2 M.L.J. 

866 . 

5 Cal. 21 Ref. 16 Luck. 464 (F.B.). 
425 Ref. {1941) 2 M.L.J. 

550- 

5^4 (K*K*) Rcl^ I.L.R. 1941 

Lah. 428. 

6 Cal. 311 Foil. I.L.R. 1941 Nag. 

655. 

319 (F.B.) Dist. 45 C.W.N. 

220. 

Zjo Dist. I.L.R. 1941 Bom. 

260=43 Bom.L.R. 194. 




6 Cal. 394 Ref. 22 P.L.T. 46 ; 

Rel. 22 P.L.T. 699. 

460 Foil. 20 Pat. 75 ; Ref. 

22 P.L.T. 649. 

709 Dist. 20 Pat. 735. 

764 Ref. I.L.R. 1941 All. 

598. 

7 Cal. 132 Ref. 45 C.W.N. 486. 

616 Rel. 22 P.L.T. 666. 

711 (F.B.) Rel. I.L.R. 

1941 Kar. 21 1. 

8r6 Appr. 45 C.W.N, 20 

(P.C.). 

8 Cal. 21 1 Diss. 1941 Rang.L.R. 

258. 

593 (F.B.) Ref. 45 C.W.N. 

996. 

645 Disappr. I.L.R. 1941 

All. 264. 

757 Ref. I.L.R. 1941 Lah., 

234 (F.B.) ; 1941 Rang. 
L.R. 249. 

9 Cal. 68 Rel. (1941) i M.L. 

J- 759- 

75 Ref. I.L.R. 1941 All.- 

401 (P.C.). 

255 See 9 LA. 82. 

520 (F.B.) Rel. I.L.R. 1941 

Lah. 601. 

656 See 10 LA. 25. 

698 Rel. I.L.R. 1941 Ne^. 

655. 

744 Ref. 45 C.W.N. 797. 


10 Cal. 19 Disc. 22 P.L.T. 649. 
380 Dist. 1941 Rang.L.R* 

387- 

626 See 1 1 LA. 26. 

860 Ref. (1941) 2 M.L.J,. 

222. 

1035 Ref. I.L.R. 1941 AIL 

220. 

1102 Dist. I.L.R. (1941) I 

Cal. 234=45 C.W.N. 141, 

11 Cal. 121 Rel. I.L.R. 1941 Nag. 

669. 

275 Dist. I.L.R. 1941 Nag. 

397- 

338 Ref. I.L.R. (1941) »- 

Cal. 128. 

582 Ref. 1941 Rang.L.R. 

258. 

591 Ref. 1941 Rang.L.R. 

410. 

718 Ref. I.L.R. 1941 All. 

77 (F.B.). 

12 Cal. 52 Rel. I.L.R. 1941. Nag^ 

135. 

69 Dist. I.L.R. (1941) 1 

Cal. 477. 

■ 279 Foil. I.L.R. 1941 Nag, 

538. 

—580 Diss. I.L.R. (1941) a 

Cal. 434. 

13 Cal. 21 Ref. (1941) 2 M.L.J. 

12 (F.B.). 

232 Disc. 1941 Rang.L.R^ 

495 (F.B.). 

267 Ref. I.L.R. 1941 Mad.. 

14 Cal. 256 Dist. I.LkR. (1941) 9 ' 

Cal. 160. 

262 (F.N.) Ref. I.L.R4 

(194O 3 Cal. .160. 


CASES FOLLOWED, OVERRULED, ETC. 


• • « 


Xlll 


' 4CaI.533 Ref. I.L.R. 1941 AU. 
418. 

583 Rel. I.L.R. 1941 Nag, 

go* 

809 (F.B.) Not Foil. I.L.R. 

1941 Nag. 474. 

15 Ca]. 94 Rel. I.L.R. 1941 Nag. 

236. 

179 Foil. I.L.R. (1941) 2 

Cal. 366. 

^ 3*9 Ref. I.L.R. (1941) 2 

Cal. 237. 

460 Ref. 22 P.L.T. 46. 

* 684 Rel, I.L.R. 1941 Nag. 

669. 

16 Cal. 206. Rel. I.L.R. 1941 Lah. 

267. 

223 Rel. 22 P.L.T. 721. 

267 (F.B.) Ref. I.L.R. 

(1941) I Cal. 409. 

310 Rel. 16 Luck. 194. 

523 Appr. I.L.R. 1941 All, 

220. 


640 Ref. I.L.R. 1941 Lah. 

4*3- 

788 Rel. (1941) 2 M.L.J. 

644. 

795 Ref. 45 C.W.N. 987. 

17 Cal. 268 Ref. (1941) 2 M.L.J. 
754* 

290 Ref. I.L.R. 1941 Kar. 

238. 

373 Ref. I.L.R. 1941 Mad. 

13 (F.B.). 

574 (F*B.) Diss. 43 Bom.L. 

R. 858. 

— 631 Cons. & Dist. I.L.R. 


(1941) 2 Cal. 251. 

18 Cal. 264 Dist. 45 C.W.N. 1047. 

378 Disc. 1941 Rang.L.R. 

495 (F.B.). 

385 Ref. I.L.R. 1941 All. 


43* 

19 Cal. 275 Rel. 22 .P.L.T. 699. 

504 Ref. 45 C.W.N. 137. 

— < 615 Ref. 45 C.W.N. 996, 

.20 Cal. 269 Rel. I.L.R. 1941 Kar. 
124. 

^481 Ref. 22 P.L.T. 46. 

708 (F.B.) Expl. 20 Pat. 

346. 

. 762 Rel. I.L.R. 1941 Kar. 

102 ; Ref. 1941 Rang.L.R. 
249* 

‘21 Cal. 142 Ref. 22 P.L.T. 12. 
169 Ref. (194O 2 M.L.J. 

947- 

•866 Rel. 16 Luck. 256. 


>2 Cal. 8 Foil. I.L.R. (1941) i 
Cal. 477. 

185 (F.B.) Dist. (194O * 

M.L.J. 815. 

276 Rel. I.L.R. 1941 Mad. 

592=(i940 * M.L.J. 236. 

558 Rcl. 22 P.L.T. 439. 

— 752 Dist. I.L.R. 1941 Bom. 

71. 

• 898 Ref. I.L.R. (194O * 

Cal. 67. 

23. Cal. 636 Foil. I.L.R. (194O 
• * I Cal. 137=45 C.W.N. 

I 


23 Cal. 723 (F.B.)Ref. I.L.R. 1941 

Mad. 935 ; (1941) i M.L. 
J-72I. 

884 (F.B.) Ref. 45 C.W.N. 

5*9- 

24 Cal. 62 (F.B.) Foil. 20 Pat. 86. 
95^ Ref. 1941 Rang.L.R. 

376. 

473 (RB.) Foil. 20 Pat. 

223, 

524 Ref. 22 P.L.T. 46. 

546 Ref, I.L.R. 1941 Bom. 

160. 

584 Ref. 20 Pat. 417. 

677 Ref 22 P.L.T. 529. 


105; 


. i 


900 Foil. I.L.R. (1941) 2 

Cal. 434. 

25 Cal. 112 Ref. 1941 Rang.L.R. 

410. 

594 (F.B.) Foil. LL.R. 

1941 Nag. 199. 

7J>3 Ref. I.L.R. (1941) I 
CaL 147^ 

844 (P.c.) See 25 LA. 95. 

26 Cal, 428 (F.B.) Ref. 45 G.W. 

N. 420. 

434 Ref. I.L.R. 194* Nasr 
677. ® 

449 Ref. I.L.R. (1941) i 
Cal. 147. 

650 Foil. I.L.R. (,94,) 2 

Cal. 155. 

891 Ref. I.L.R, 194* Bom 
160. 

27 Cal. 144 Rcl, 22 P.L.T. 443. 

* 74 Ref. I.L.R. 194* Lah. 

5*2. 

194 Rel. I.L.R. 1941 Nag 

5*3- 

Dist. I.L.R. 1941 Nag. *512 
Doubted 20 Pat. 86. 

295 Dist. I.L.R. 1941 Nag, 

no. 

308 Ref. I.L.R. (1941) I 

Cal. 90. 

366 Rel. 22 P.L.T. 80. 

^488 Expl. 22 P.L.T. 439. 

555 Ref. I.L.R. 1941 Mad. 

13 (F.B.). 

565 Ref. I.L.R. (1941) I 

Cal. 345. 

979 Rel. I.L.R. (1941) I 

Cal. 67. 

28 Cal. 209 Doubted I.L.R. 1941 

Bom. 273=43 Bom.L.R. 
53- 

278 Ref. I.L.R. 1941 Mad, 

13 (F.B.). 

441 Doubted 20 Pat. 75. 

485 Ref. I.L.R. 1941 All. 

* 250 (F.B.). 

340 Dist. (1941) 2 M.L.J. 

5*0* 

689 Ref. I.L.R, 1941 Nag. 

169 ; Expl. I.L.R. 1941 
Kar. 308. 

709 Ref. I.L.R. (1941) 1 

Csd. 67. 

738 Ref. I.L.R. 1941 All, 

27 ; Rcl. 1941 •A.L.J. 7. 


29 Cal. I (F.B.) Rel. I.L.R. 1941 
Nag. 615. 

68 Diss. 1941 Rang.L.R. 

376. 

518 Rel. 22 P.L.T. 35. 

■664 Rel. 22 P.L.T. 514. 


-707 Ref. I.L.R. 1941 All. 
418. 

871 Ref. LL.R. 1941 All 

370. 

30 Cal. 288 Ref. LL.R. 1941 Nag 
*39- 

433 Rel. 20 Pat. 780. 

^-^-R- (*941) I 

Gal. 67 ; Ref. I.L.R. 1941 
Rang.L.R. 82. 

483 Dist. I.L.R, (1941) I 

C.W.N.530. 

788 Ref. 1941 Rang.L.R. 

937 Ref. I.L.R. 1941 Mad. 
o - , 75 -(i 94*) I M.L.J. 586. 

31 Cal. 214 Ref (1941) X M.L.J. 

697. 

'433 Rel. I.L.R. 1941 Nag, 

5-^?*45 C.W.N. 177. 

- 667 Ref I.L.R. 1941 Mad. 

^^7 Ref 45 G.W.N. 50. 

S? fF’B.)'.’*' 

1065 Ref 43 Bom.L.R. 

32 Cal 62 Rel. I.L.R. (194X) , 

234=45 C.W.N. 141. 
146 Foil. I.L.R. 1941 Nag. 

~i4* *94* All, 

^ ^9 32 I. A. 80. 

Cal 6^ ^'940 I 

837 Rel. I.L.R. 

33 Gal. 30 Foil. 45 C.W.N. iqr. 
500 Dist. 20 Pat. 222 

B12 Rel. 22 P.L.T. 666. 
905 Ref 22 P.L.T. 46. 

Cal 490. ^'940 I 


-1278 Ref (1941) a M.L.T 
9*3- ** 


—..90 Ref. (.94.) , M.L.J. 

^“'cal' 3"73!- ' 

Rel. I.L.R. (194,) , (3^ 
490. 

495 R"ng-L.R. 

(■94r) , 

-45* Ref & Foil. ILR 
>94* Mad. 7«. r 5' 

.(‘941) a C’al. 394' 


64aFoli.T.L'R.(r94?n- 


Ref i.r.R. 
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35 Cal. 61 (F.B.) Ref. 43 Bom. 

L.R. 75®’ 

209 Rel. I. L.R. 1941 Bom. 

435 > 2og Foil. 43 Bom.L. 
R- 329. 

243 Ref. I. L.R. (194O * 

Cal. 67. 

320 Disc. I. L.R. T941 Nag. 

255- 

837 Ref. I. L.R. 1941 B. 

136 ; I. L.R. [941 Nag. 356 
Dist. I. L.R. 1941 Nag 513. 

859 Rel. I. L.R. 1941 Lah. 

71 ; I.L.R. 1941 Nag. 279. 

1051 Dist. I.L.R. (194O * 

Cal. 536. 

1100 Dist. 20 Pat. 223. 

36 Cal. 21 Ref. 43 Bom. L.R. 854. 

287 Ref. 45 C.W.N. 896. 

659 Diss. 1941 Rang.L.R. 

258. 

713 Ref. 1941 Rang.L.R. 

300. 

936 (F.B.) Ref. 45 C.W.N. 

519. 

Rel. I.L.R. 1941 Kar. 401. 

37 Cal. 1 79 Ref. 43 Bom.L.R. 854. 

. 412 Ref. I.L.R. (1941) I 

Cal. 67. 

618 (S.B.) Foil. 43 Bom. 

L.R. 864. 

— 671 Ref. I.L.R. (1941) I 

Cal. 345. 

754 Ref. I.L.R. (1941) 2 

' Cal. 221. 

860 Disc. 1941 Rang.L.R. 

495 (F’B.). 

38 Cal. 13 Ref. I.L.R. 1941 Mad. 

567=(i94i) I M.L.J. 123. 

127 Dist. I.L.R. 1941 Kar. 

89- 

169 Appr. 45 C.W.N. 269 

(P.C.) ; 43 Bom.L.R. 20 
(P.C.). 

559 (S.B.) Ref. I.L.R. 1941 

Nag. 169. 

880 Ref. I.L.R. 1941 Mad. 

332. 

1051 Dist. 45 C.W.N. 498. 

39 Cal. 220 Foil. 43 Bom.L.R. 

7*9’ 

704 Rel. I.L.R. (’1941) I 

Cal. 45* =45 C.W.N. 795. 

953 22 P.L.T. 510. 

.40 Cal. 2! Appl. I.L.R. 1941 Mad. 
26 i = (i94I) I M.L.J. 164 
(F.B.). 

Rel. I.L.R. 1941 Nag. 588. 
Foil. 22 P.L.T. 341. 

192 Ref. 1941 Rang.L.R. 

410. 

215 Cons. 45 C.W.N. 1047. 

308 Dist. I.L.R. (1941) 2 

Cal. 160. 

• 452 (2) Rel. t6 Luck. 421. 

477 Foil. 1941 Rang.L.R. 

go. 

503 Reviewed 20 Pat. 394. 

—548 Rcl. I.L.R. 1941 Kar. 

316. 

— 721 Dist. I.L.R. (1941) 1 
Cal. 234. 

Ref. 45 C.WJI. X41. 


40 Cal. 836 Ref. I.L.R. (*94*) • 

Cal. 16 ; Cons. 45 C.W. 
N. 408. 

955 Foil. 45 C.W.N. 1023. 

41 Cal. I Ref. 16 Luck. 294. 

17 Rel. 22 P.L.T. 80. 

173 (S.B.) Rel. I.L.R. 1941 

Nag. 397 ; Dist. 20 Pat. 
306. 

323 Ref. I.L.R. 1941 Nag. 

543- 

347 Reviewed 20 Pat. 346. 

466 Ref. 22 P.L.T. 803. 

1 125 Foil. 43 Bom.L.R. 194 

= I.L.R. 1941 Bom. 260. 

42 Cal. 1 Ref. I.L.R. 1941 All. 77 

Foil. 43 Bom.L.R. 699 
(F.B.). 

46 Rel. I.L.R. 1941 Nag. 

266. 

72 Foil. 22 P.L.T. 520. 

172 Ref. I.L.R. (1941) 2 

Cal. 209. 

455 Appl. I.L.R. (*94*) 

2 Cal. 258. 

546 Ref. 16 Luck. 538. 

574 Rel. I.L.R. 1941 Nag. 

135. 

612 FoIL 22 P.L.T. 803 ; 

43 Bom.L.R. 737’ 

625 Foil. i6 Luck 607. 

660 Rel. I.L.R. 1941 Bom. 

435 (S.B.) Dist. 1941 Ran. 
L.R. 1 (S.B.). 

• 1001 Rel. I.L.R. 1941 Kar. 

146. 

1085 Ref. I.L.R. 1941 All. 

443 ; 43 Bom.L.R. 706. 

1128 Rel. I.L.R. 1941 Kar. 

308. 

1152 Foil. 45 C.W.N. 195. 

44 Cal. 1 19 Ref. 20 Pat. 481 (S.B.) 
627 Disc. I.L.R. 1941 Kar. 


79 ’ 

698 Foil. (1941) 2 M.L.J. 

784. 

816 Ref. I.L.R. 1941 Nag. 

203. 

858 Rel. 22 P.L.T. 35. 

890 Ref. (1941) 2 M.L.J. 

982. 

1016 Ref. I.L.R. i94iMad. 

398. 

45 Cal. 169 (S.B.) Ref. I.L.R. 
194* Kar. 3 (F.B.). 

492 Foil. I.L.R. (1941) 2 

Cal. 155. 

45 Cal. 530 Dist. 20 Pat. 751. 
634 Ref. (1941) 2 M.L.J. 

962. 

697 Foil. I.L.R. (1941) 2 

Cal. 155. 

720 Ref. 1941 A.L.J. 374. 

46 Cal. 22 Diss. 43 Bom.L.R. 880. 

390 Foil. 43 Bom.L.R. 167. 

485 Dist. 1941 Rang.L.R. 

4to. 

566 Ref. I.L.R. 1941 All. 

136. 

663 Ref. (1941) 2 M.L.J. 

816. 

700 Foil, I.L.R, 1941 Nag. 

506. 


46 Cal. 771 Dist. 43 Bom.L.R.293^ 
975 Eel. I.L.R. 1941 Nag. 

381. 

47 Cal. 1 15 Ref. 1941 Rang.L.R. 

378- 

838 Ref. 16 Luck. 454 

(F.B.). 

1079 Rel. (1941) 2 M.L.J, 

347* 

48 Cal. 45 Ref. 45 C.W.N. 215. 
69 Ref. I.L.R. (1941) I 

Cal. 147. 

138 Rel. I.L.R. 1941 Nag. 

266. 

509 Dist. I.L.R. 1941 All. 

320, 

766 (S.B.) Not Foil. 20 

Pat. 699 (S.B.) ; Ref. 22 
P.L.T. 670. 

817 Rel. I.L.R. 1941 

All. 415. 

1105 Foil. I.L.R. 1941 Kar, 

32- 

49 Cal. 167 Not Foil. I.L.R. 1941 

Nag. 372, 

355 Eef. (194*) 2 M.L.J. 

500 (F.B.). 

626 Dist. I.L.R. (1941) I 

Cal. 514=45 C.W.N. 530. 

1026 Expl. 22 P.L.T. 771. 

1048 Ref. 45 C.W.N, 705. 

50 Cal. 49 Foil. I.L.R. 1941 Nag. 

855- 

159 Ref. 43 Bom.L.R. 737. 

419 Ref, I.L.R. (194!) t 

Cal. 382. 

423 Ref. 22 P.L.T. 273 ; 

510. 

743 Cons. & Dist. LL.R. 

(1941) 2 Cal. 251. 

853 Ref. I.L.R. 1941 All. 

418. 

939 Rel. I.L.R. 1941 Kar. 

167. 

992 Ril. 22 P.L.T, 392. 

51 Cal. 101 Ref. 45 C.W.N. 141, 
225 Ref. I.L.R. 1941 Bom, 

4*5- 

265 Ref. I.L.R. 1941 Mad. 

592 = (ig4i) I M.L.J. 236, 

331 Ref. 43 Bom.L.R. 854. 

337 Rel. I.L.R. 1941 Nag, 

500. 

504 Foil. 20 Pat. 573 (S.B.) 

745 Ref. 16 Luck. 454 (F, 

(B.). 

778 Ref. 43 Bom.L.R. 758, 

874 Cons. 45 C.W.N. 408. 

969 Rel. I.L.R. 1941 All, 

180 (F.B.) ; 22 P.L.T. 736, 

52 Cal. 275 (F.B.) Ref. I.L.R. 

1941 Nag. 356. 


417 Ref. 22 P.L.T. 310. 
070 Rcl. 22 P.L.T. 510, 



1015 Rel. 22 P.L.T. 694. 

53 Cal. 34 Ref. 22 P.L.T. 670. 


101 Ref. LL.R. 1941 All. 

47 * (F.B.). ^ 

166 (F.B.) Disc, I.L.R, 
1941 Kar. 79.. 
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53 Cal. 679 Disappr. I.L.R..1941 

All. 193. 

827 Foil. 1941 Rang.L.R. 

90. 

— 901 Foil. I.L.R. 1941 Nag. 

199- 

54 Cal. 52 Ref. 1941 A.L.J. 374. 
126 Ref. I.L.R. 1941 Mad. 

49- 

189 Ref. (1941) 2 M.L.J. 

216. 

251 Ref. 1941 Rang.L.R. 

268. 

: 266 (S.B.) Ref. 43 Bom. 

L.R. 864. 

: 405 Disappr. I.L.R. 1941 

All. 193 ; Ref. 1941 Rang. 
L.R. 246. 

595 See 54 I. A. 190. 

650 Ref. 45 C.W.N. 1124. 

727 Ref. I.L.R. 1941 Nag, 

397. 

863 (F.B.) Foil. 20 Pat. 

573 (S.B.). 

969 Rel. 16 Luck. 421. 

1052 Foil. 22 P.L.T. 26. 


55 Cal. 274 Rel. I.L.R. (1941) i 

Cal. 67. 

371 Rel. 22 P.L.T. 327. 

• 396 Foil. 20 Pat. 162. 

464 Ref. 22 P.L.T. 310. 

488 Rel. 16 Luck. 252. 

777 Disappr. I.L.R. 1941 

All. 295. 

56 Cal. loi Ref. I.L.R. (1941) i 

Cal. 234. 

188 Ref. I.L.R. 1941 Lah. 

234 (F.B.). 

427 Ref 45 C.W.N. 129. 

462 Rel. 22 P.L.T. 457. 

477 Ref I.L.R. (1941) i 

Cal. 147. 

738 Ref 22 P.L.T. 721. 

1023 Ref. I.L.R. 1941 Kar. 

32. 

57 Cal. 25 Ref (1941) I M.L.J. 

200. 

- ■ 274 Disc. Expl. I.L.R. 1941 

Bom, 290. 

^463 Foil. I.L.R. 1941 Nag. 

344 ; I.L.R. 1941 Bom. 
477- 

488 Reviewed 20 Pat. 547. 

^ 526 Foil. 22 P.L.T. 46. 

649 Ref 22 P.L.T. 297. 

980 Ref 45 C.W.N. 551. 

■1007 Dist. I.L.R.i94iLah. 

*45- 

•1042 Ref. I.L.R. (1941) 2 
Cal. 373. 

-1 127 Rel. 22 P.L.T. 465. 
•1162 Rel. 22 P.L.T. 327. 
■1228 Rel. 22 P.L.T. 327. 
-1280 Ref I.L.R. (1941) I 
Cal. 373 ; Rel. I.L.R. 
(1941) I Cal. 490. 

•1336 Ref. 43 Bom.L.R. 


./ 


258. 

58 Cal. 136 Ref I.L.R. 1941 Bom. 
136. 

170 Ref 45 C.W.N. 78. 

•— 30X Ref. 22 P.L.T. 457. 

•LC*- • - 


58 Cal. 358;Ref 22 P.L.T. 388. 

430 Ref 22 P.L.T. 670. 

539 Foil. I.L.R. (1941) 2 

Cal. 160. 

628 Rel. I.L.R. (1940) 2 

Cai. 366. 

649 Foil. I.L.R. 1941 Nag, 

222. 

788 Ref I.L.R. 1941 Nag. 

485- 

801 Ref (1941) I M.L.J. 

Supp. 65. 

822 Ref I.L.R. 1941 Lah. 

423- 

829 Rel. I.L.R. 1941 Nag. 

194* 

850 Reviewed 20 Pat. 394. 

884 Dist. 20 Pat. 306. 

999 Foil. (1941) I M.L.J. 

476 (S.B.). 

1018 Disc. I.L.R. 104.1 

Kar. 79. 

1167 (F.B.) Foil. I.L.R. 

1941 Nag. 434. 

1235 Rel. 22 P.L.T. 721. 

1404 Rel. 22 P.L.T. 98. 

68 Foil. 1941 Rang.L.R. 

90. 

76 Appr. I.L.R. 1941 All. 

220. 

205 Ref I.L.R. 1941 Lah. 

590- 

— I 276 Ref I.L.R. 1941 Kar. 

32* 

388 Rel. I.L.R. 1941 Nag. 

467 ; Ref C1941) 2 M.L.f. 
500 (F.B.). 

739 Ref I.L.R. (1941) I 

Cal. 382. 

760 (F.B.) Foil. 43 Bom.L. 

R. 880. 

1073 Dist. 1941 Rang.L. 

R. I (S.B.). 

: 1 192 Ref. I.L.R. 1941 Lah. 

423- 

1266 Rel. I.L.R. (1941) 2 

Cal. 251. 

1314 Foil. 20 Pat. 13 (F.B.) 

1343 Rel. I.L.R. 1941 All. 


54 ; 22 P.L.T. 485. 

60 Cal. 87 Rel. I.L.R. 1941 Nag. 
615. 

191 Disc. I.L.R. 1941 Kar. 

79- 

233 Ref I.L.R. 1941 Kar. 

32. 

259 Dist. I.L.R. 1941 Nag. 

410. 

394 Rel. 16 Luck. 213. 

— ^ ^452 (F.B.) Ref 45 C.W.N. 

709- 

571 Rel. I.L.R. 1941 All. 

356; I.L.R. (1941) Lah. 
191 (F.B.). 

630 Not Appr. I.L.R. 1941 

All. 313 ; Dist. 20 Pat. 765; 
Rel. I.L.R. 1941 Lah. 709. 

777 Rel. I.L.R. 1941 Nag. 

615. 

948 Rel. I.L.R. (1941) 2 

Cal. 209. T 

— -^96 Ref J.L.R. 1941 All. 
160. 


60 Cal. 1003 Ref (1941) 2 M.L.J. 

105 ; 22 P.L.T. 46. 

1042 Ref 43 Bom.L.R. 

576. 

1339 Rel. 22 P.L.T. 98. . 

61 Cal. 80 Ref (1941) 2 M.L.J. 

35 (F.B.). 

262 Foil. I.L.R. 1941 Nag. 

691. 

399 Ref I.L.R. 1941 Bom. 

23- 

508 Ref (1941) 2 M.L.J. 

665, 

663 Rel. I.L.R. 1941 Nag. 

487* 

670 Rel. I.L.R. (1941) I 
Cal. 490. 

841 Ref I.L.R. 1941 Nag. 

677. 

■ 975 Ref 20 Pat. 755. 

62 Cal. 75 Rel. I.L.R. (1941) j 

Cal. 514. 

257 Diss. 20 Pat. 459 (S.B.) 

312 Diss. I.L.R. 1941 Nag.. 

189 ; Reviewed 20 Pat* 
547- 

492 Ref 45 C.W.N. 240. 

572 Ref I.L.R. 1941 
280. 

612 Dist. I.L.R. (1941) , 

Cal. 1 71. 

682 Ref 20 Pat. 144. 

692 Ref 22 P.L.T. 46. 

701 Ref (1941) t M.L.J, 

Supp. 65. 

808 Ref. I.L.R. (,94,) a 

Cal. 319. 

833 (F.B.) Reviewed 20 

Pat. 547. 

867 Ref I.L.R. 1941 Kar. 

442. 

269 ' 

1 1 15 Ref 16 Luck. 184. 

w Ri. i:l.r, K„. 

833 Rel. 22 P.L.T. 2Q7 ' 

T ^-LJ. 13? 

(F.B.) — I.L.R. 1^41 ^ 

77;'43Bom.L.R.6t9. 
^^*72Ref;i.L.R.,94,Nag. 

I.L.R. (^,937) , Cal. 637 FoU. I. 
L.R. 1941 Nag. 662. 

53 Rel. I.L.R. 194, 

43* 

I.L.R. (1937) 2 Cal. 36 Diss. 1941 
RangiL.R. ,81. ^ 

79^(S.B.) Ref 43 Boin.L.R. 
187 Diss. 43 Bom.L.R. 8j.7. 
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•I.L.R. (1937) 2 Cal. 273 Ref. 20 

Pat. I. 

540 Rel. I.L.R. 1941 Kar. 

191. 

606 Ref. I.L.R. (1941) 1 

Gal. 147. 

689 Rel. I.L.R. (1941) I 

Cal. 382. 

I.L.R. (1938) I Cal. 164. Ref. I.L. 
R. (1941) I Cal. 278. 

433 Appl. I.L.R. 1941 

Bom. 415. 

433 Ref. 43 Bom.L.R. 758. 

: 455 Rel. 22 P.L.T. 260. 

476 Dist. I.L.R. 194! Nag. 

397. 

607 Foil. 45 C.W.N. 240. 

I.L.R.( 1 938) 2 Cal. 295 See 65 LA. 
158. 

I.L.R. (1939) I Cal. 345 Dist. 

I.L.R. 1941 Nag. 262. 
349 Ref. I.L.R. 1941 Mad. 

785- 

437 Ref. I.L.R. (1941) I 

Cal. 132. 

437 Foil. I.L.R. (1941) 2 

Cal. 68. 

. 437 Ref. IX.R. 1941 Lah. 

524 (F.B.). 

• 574 Ref. I.L.R. 1941 Mad. 

332* 

I.L.R. (1939) 2 Cal. I Ref. 1941 
Rang.L.R. 376. 

93 Rel. 45 C.W.N. 617. 

210 Foil. I.L.R. (1941) I 

Cal. 101. 

— 358 Ref. 45 C.W.N. 460. 

41 1 Foil. I.L.R. 1941 Bom. 

402. 

•I.L.R. (1940) I Cal. 133 Ref. 
I.L.R. 1941 Lah. 524. 

138 Ref. I.L.R. (1940) 2 

Cal. 353. 

I.L.R. (1941) I Cal. 79 Ref. 
I.L.R. (1941) 2 Cal. 373. 

322 Foil. I.L.R. (1941) 2 

Cal. 385. 

373 Ref. I.L.R. (1941) i 

Cal. 490. 

499 Dist. I.L.R4 (i 940 2 

Cal. 342. 

I.L.R. (1941) 2 Cal. 34 (f.n.) Ref. 
I.L.R. (1941) 2 Cal. 30. 

107 Dist. I.L.R. (1941) 2 

• Cal. 342. 

184 Ref. I.L.R. (1941) 2 I 

Cal. 232. 

.CALCUTTA WEEKLY NOTES 

I C.W.N. 96 Ref. 22 P.L.T. 46. 

1 248 Reviewed 20 Pat. 346. 

626 Ref. I.L.R. 1941 Nag. I 

543- 

2 C.W.N. 702 Foil, I.L.R. 1941 

Nag. 372. 

3 C.W.N. 250 Cons. 45 C.W.N. 

1047. 

4 C.W.N. 369 Dist. I.L.R. 1941 

Mad. 538=(*94 i) J M.L. 

“ J* 389* I 

— ' 488 Dist. 2^ P.L.Tr'278. 1 1 


5 C.W.N. 20 Ref. (1941) 2 M.L.J. 

*34- 

285 Ref. 22 P.L.T. 46. 

6 C.W.N. 96 Reviewed 20 Pat. 

346. 

190 Ref. 45 C.W.N. 493. 

321 Ref. 1941 Rang.L.R. 

410. 

513 Rel. 22 P.L.T. 98. 

7 C.W.N. 619 Not Foil. I.L.R. 

(1941) I Cal. 457. 

8 C.W.N, 454 Rel. 45 C.W.N. 805. 

9C.W.N. 584Ref.(i94i) i M.L.J. 
Supp. 65. 

10 C.W.N. 28 Foil. 22 P.L.T. 792. 
1044 Ref. 45 C.W.N. 637 

(P.C.) ; 43 Bom.L.R. 777 
(P.C.). 

1 1 C.W.N. 135 Ref. 20 Pat. 130. 

135 Ref. 45 C.W.N. 906. 

— 314 Rel. I.L.R. (1941) 2 

Cal. 209. 

314 Ref. 45 C.W.N. 883. 

403 Not Appr.I.L.R.(i94i) 

1 Cal. 514=45 C.W.N. 
530 ; Rel. I.L.R. (1941) 

2 Cal. 209=45 C.W.N. 
705 Ref. 45 C.W.N. 883. 

703 Dist. I.L.R. (1941) 2 

Cal. 44' 

708 Dist. 45 C.W.N. 590, 

12 C.W.N. 98 Rel. LL.R.(i94i) 2 

Cal. 394. 

Ref. (1941) I M.L.J. 527, 

753. 

• 107 Rel. I.L.R, (1941) 2 

Cal, 209. 

138 Foil, I.L.R. 1941 Nag. 

496. 

241 Foil. 45 C.W.N. 792 ; 

Ref. I.L.R. (1941) Lah. 
too. 

840 Dist, 20 Pat, 735. 

* 987 Foil, I.L.R. (1941) 2 

Cal. 394=45 C,W.N. 912. 

13 C.W.N. 160 Reviewed 20 Pat 

798. 

690 Ref. 45 C.W.N. 1023. 

815 Ref. 1941 A.L.J. 381 ; 

(194O 2 M.L.J. 774. 

861 Ref. I.L.R. 1941 Bom. 

23- 

14 C.W.N. 141 Reviewed 20 Pat 

348. 

■ 352 Ref. I.L.R. (1941) 1 

Cal. I (P.C.). ^ ^ ^ 

812 Ref. 45 C.W.N. 797. 

15 C.W.N. 78 Foil. I.L.R. (1940 

2 Cal. 366. ^ ^ 

239 Ref. 45 C.W.N. 906. 

974 Ref- 45 C.W.N. 797. 

16 C.W.N. 46 Ref. 22 P.L.T. 327 

327 Ref. I.L.R. 1941 Lah. 

100. 

558 Rel. 45 C.W.N. 930. 

— 831 Ref. I.L.R. (1941) I 

Gal* 409. 

17 C.W.N. 73 Ref. 22 P.L.T. 46. 

621 Foil. I.L.R. 1941 Nag. 

203. • ‘ 


17 C.W.N. 667 Foil. I.L.R. 1941 

Nag. 144. 

^ 750 Ref. 45 C.W.N. 797. 

833 Ref. 45 C.W.N, 460. 

948 Rel. I.L.R, 1941 Kar, 

352. 

1088 Appr. I.L.R. (1941) 2 

Cal. 44* 

1132 Dist. I.L.R. 1941 

Lah. 267. 

18 C.W.N. 705 Expl. 22 P.L.T. 

297- 

^ 778 Ref. 45 C.W.N. 998. 

1023 Dist. 20 Pat. 181 (F. 

B.). 

1121 Ref. 1941 Rang.L.R. 

224. 

19 C.W.N. 136 Ref. I.L.R. (1941) 

2 Cal. 44. 

287 Not Foil. I.L.R. 1941 

Nag. 199. 

419 Rcl. I.L.R. (1941) l 

Cd. 405 ; Ref. 45 C.W.N. 

392. 

747 Rel. I.L.R. (1941) 2 

Cal. 1. 

764 Foil, 45 C.W.N. 890= 

I.L.R. (1941) 2 Cal. 353. 

787 (P-C.) Ref. 45 C.W.N. 

906. 

914 Ref. 45 C.W.N. 805. 

1110 Rel. I.L.R, (1941) I 

Cal. 382. 

20 C.W.N. 58 Dist. 20 Pat. 223. 
550 Rel. I.L.R. (1941) I 

Cal, 278=45 C.W.N. 119. 

957 (P.C.) Rcl, I.L.R. 

1941 Nag. 538. 

21 C.W.N. 88 Foil. 20 Pat. 346. 

93 Foil. 20 Pat. 346. 

158 Ref. I.L.R, 1941 Bom. 

290. 

375 Ref. 1941 Rang.LJl. 

387- 

401 Dist. I.L.R. (1941) I 

Cal. 536. 

872 Not Foil. I.L.R. 1941 

Nag. 262. 

22 C.W.N. 289 Dist. I.L.R. (1941) 

I Cal. 1 71. 

■ 297 Ref. I.L.R. 1941 Mad. 

4*9=(»940 I M.L.J. 178. 

330 (P-C.) Rcl. I.L.R. 

1941 Lah. 428. 

5*5 Ref. 45 C.W.N. 603. 

540 Rcl. I.L.R. (1941) » 

Cal. 251 ; Ref. 45 C.W.N. 

903- 

662 Ref. I.L.R. (1941) a 

Cal. 209=45 C.W.N. 883. 

24 C.W.N. 73 Expl. {1941) 1 

M.L.J. 193. 

478 Ref. I.L.R. (1941) a 

Cal, 128. 

538 Ref. I.L.R. (1941) 1 

Cal. 147; 45 C.W.N. 873. 
• 1032 Ref. 45 C.W.N. 873. 

25 C.W.N. 127 Dist. 45 C.W.Nv 

381. 

— j — ^^54^ Ref. 43 C.W,N. l77^ 

Ref. 4^ C.W.N. 553' 


CASES FOLLOWED, OVERRULED, ETC 


XviT 


26 C.W.N. 138 Ref. 45 C.VV.N. 

460. 

■ 177 Dist. 20 Pat. 780. 

486 Foil. 22 P.L.T. 416. 

499 Dist. (1941) 2 M.L.J. 

455. 

713 Ref. I.L.R. 1941 Kar. 

133* 

27 C.W.N. 972 Ref. 1941 Rang. 

L.R. 387. 

28 C.W.N, 1 31 Ref. 45 C.W.N. 

177. 

500 Ref, 45 C.W.N. 478. 

29 C.W.N. 131 Rel. I.L.R. 1941 

Lah. 601. 

161 (P.G.) Ref. 45 C.W.N. 

1065. 

270 Foil. 20 Pat. 162. 


575 Rel. (1941) 2 M.L,J. 

918. 

■ 1037 (P.C.) Foil. I.L.R. 

1941 Nag. 124. 

30 C.W.N. 63 Ref. 45 C.W.N. 930. 
173 fcl. I.L.R. (1941) I 

Cal. 318. 

266 (P.C.) Ref. 1941 Rang. 

L. R. 376. 

384 Rel. 22 P.L.T. 255. 

494 Ref. 45 C.W.N. 1068. 

31 C.W.N, 32 Dist. 45 C.W.N. 

590- 

384 Ref. 45 C.W.N. 912. 

572 Diss. 20 Pat. 459 (S.B.) 

.32 C.W.N. 387 Foil. (1941) 2 

M. L.J. 66. 

874 (P.C.) Ref. 45 C.W.N. 

906. 

33 C.W.N. 100 Rel. I.L.R. (1941) 

2 Cal. 209. 

623 Ref. 45 C.W.N. 797. 

34 C.W.N. 47 Ref.45 C.W.N, 797. 
177 Ref, I.L.R. (1941) 2 

Cal. 128. 

321 Ref, I.L.R. 1941 Lah. 

451 (F.B.). 

• 631 Ref. 45 C.W.N. 1023. 

• 813 Diss. I.L.R. (1941) 2 

» Cd. 366. 

1002 Ref. I.L.R, (1941) 2 

Cal. 402. 

35 C.W.N. 251 Ref. I.L.R. (194O 

2 Cal. 402. 

381 Ref. 45 C.W.N. 873. 

— 478 Dist. I.L.R. (194O 2 

Cal. 128; 45 C.W.N. 709. 

688 Ref. 45 C.W.N. 735- 

721 Ref. 45 C.W.N. 654. 

768 Expl. & Dist. Suhur- 

wardi’s objections held to 
he obiter I.L.R. (194O * 
Cal. 309 ; Dist. 45 C.W.N. 

'■ 699. 

925 (P.C.) Rel. I.L.R. 1941 

Kar. 146. 

36 C.W.N. 238 Ref. I.L.R. (194O 

1 Cal. 90. 

■ 263 Ret. 45 G.W,N. 50* 

37 C.W.N. 146 Ref. 45 G.W.N. 

987. ry 

166 Foil. 194^ Rang. L.R. 

lOI. 


37 C.W.N. 897 Ref. 45 C.W.N. 

705- 

897 Ref. 45 C.W.N. 883. 

981 Ref. 45 C.W.N. 304. 

38 C.W.N. 238 Ref. 45 C.W.N. 

90. 

384 Ref. (1941) 2 M.L.J. 

866 . 

586 Ref. 22 P.L.T. 297. 

634 Ref. 45 C.W.N. 735. 

648 Dist. 45 C.W.N. 381. 

654 Dist. I.L.R. (1941) I 

Cal. 303. 


707 Ref. 45 C.W.N. 727. 

795 Ref. 45 C.W.N. 1023. 

1002 Ref. 45 C.W.N. 735. 

1081 Kxpl. (1941) I M.L. 

J. 354. 

1 1 78 Appr. 45 C.W.N. 530. 

39 C.W.N. 21 iDist. 45 C.W.N. 590 
311 Dist. I.L.R. (1941) 2 

Cal. 44* 

428 Ref. I.L.R. (1941) 2 

Cal. 209. 

451 Ref. 45 C.W.N. 240. 

651 Foil. I.L.R. (1941) I 

Cal. 299. 

652 Ref, I.L.R. (1941) I 

Cal. 409. 

725 Ref. I.L.R. 1941 Nag, 

513 ; Doubted 20 Pat. 86. 

986 Reviewed 20 Pat. 547. 

1003 Ref. 45 C.W.N. 137. 

■40 C.W.N. 86 Ref. 45 C.W.N. 805, 

149 Ref. 45 C.W.N. 930. 

591 Ref. 45 C.W.N. 1 13. 

816 Ref. 45 C.W.N. 603. 

^ — 1022 Ref. I.L.R. (1941) 2 

Cal. 24. 

1176 Ref. 45 C.W.N. 489. 

: 1205 Diss. I.L.R. (1941) 2 

Cal. 434. 

41 C.W.N. 85 Ref. I.L.R. (1941) 

I Cal. 278. 

1 15 Ref. 45 C.W.N. 906, 

534 Ref. (1941) 2 M.L.J. 

968. 

563 Rel. 45 C.W.N, 984. 


928 Ref. I.L.R. 1941 Lah. 

524 (F.B.). 

998 Ref. 45 C.W.N. 873. 

1001 Ref. 45 C.W.N. 805. 

1015 Ref. I.L.R. 1941 

Mad. 212 (F.B.). 

1103 Reversed (1941) i 

M. L.J. 746 (P.C.). 

1173 Ref, 45 C.W.N. 460. 

1301 Ref. 45 C.W.N. 792. 

1349 Ref. I.L.R. (1941) I 

Cal. 309. ; Expl. 45 C.W. 

N. 932. 

1363 Ref. I.L.R, 1941 Lah. 

524 (F.B.). 

42 C.W.N. 173 Ref. I.L.R. 1941 
Lah. 524 (F.B.). 

— 212 Ref. 45 C.W.N. 792. 

288 Dist. I.L.R, (1941) I 

Cal. 303. 

411 Ref. I.L.R. 1941 Lah. 

524 (F.B.). 

-481 Ref. I.L.R. 19*^1 Lah. 

524 (F.B.). - . - 

^5*29 Ref. I.L.R. .1941 Lah. 


42 C.W.N. 721 Ref. I.L.R. (1941) 

I Cal. 514. 

755 Ref. I.L.R. (1941) i 
Cal. 278. 

Rcl- I.L.R. (1941) 2 
Cal. 199. 

1023 Cons. 45 C.W.N. 628. 

1065 Ref. I.L.R. (1941) I 
Cal. 514. 

43 C.W.N. I (P.C.) Ref I.L.R. 

1941 Nag. 677. 

205 Ref 45 C.W.N. 1075. 

322 Ref 45 C.W.N. 578. 

337 (P.C.) Ref I.L.R. 

(194O I Cal. 234. 

497 Dist. & Diss. 45 C.W. 

N. 519. 

^5^ Ref. I.L.R. 1941 Bom. 
136. 

886 Appl. 45 C.W.N. 922. 

969 Rel. I.L.R. (igj) r 

Cal. 405. 

45 C.W.N. 908. 

44 C.W.N. 122 Foil. 45 C.WN 

890. 

364 Foil. 45 C.W.N. 922 ; 

Doubted 45 C.W.N. 82 : 
Rel. 45 C.W.N. 379. 

443 Ref. (1941) 2 M.L.J, 

134- 

465 Expi. 45 C.W.N. 823; 

’587 Rel, I.L.R. 1941 Lah. 
670. 

688 Ref. I.L.R. (1941) 2 

Cal. 128. ^ ^ 


.703 Ref. 45 C.W.N. 34- 

Y. D. 1941 — c 


524 (F.B.). 


^706 Affirmed 45 C.W.N. 

663. 

^729 Ref. 45 C.W.N. 493. 

^ 45 C.W.N. 908. 

892 Dist. 16 Luck. 302. 

984 Foil. 45 C.W.N. 82. 

1099 Ref. 45 C.W.N. 420. 

P33 Dist. 45 C.W.N, 908. 

^'R* *2 Dist. I.L.R. (1941) 

I Gal. 514=45 C.W.N. 

530. 

45 C.W.N. 1 1 Affirmed 45C.W.N 
548 ; Foil. 45 C.W.N. 877.* 
13 Appr. LL.R. (194X) 

499 ; 45 C.W.N. 877: 
Dist. I.L.R. (1941) I cai: 
514—45 C.W.N. 530. 

45 C.W.N. 780 ; 

Doubt. 45 C.W.N. 991. 

57 Ref I.L.R. (,97,) , 

Cal. 44. 

—1 19 Ref 45 C.W.N. 460. 

401 Appr. 45 C.W.N. 408. 

^408 Foil. LL.R. (194^ , 

^526 Dist. 45 C.W.N. 772. 

603 (dictum of Biswas, T.) 

273 > Affirmed 45 C.W.N, 

609 Dist. 45 G.W.N. 772 - 

Foil. 45 C.W.N, 973. ' ' 

734 Ref. 45 C.W.N. uaa. 

739 Ref. 45 C.W.N. 757. 

859 Ref. 45 C.W.N. 863. ’ 

Diss. 45 C.W.N. 976. 

r 863 P^s, 45 C.W.N. 976 . 

Overr. 45 G.WiN. lOqi ' 

975 Ref. 45 C.W.N. 976' 
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BENGAL LAW REPORTER. 

2 B.L.R.A..J. 15 Ref. I.L.R. 1941 
Mad. 13 (F.B.). 

4 B..L.R. 134 (F.B.) Rel. 45 C.W. 
N. 1047. 

1 1 B.L..R. 405 Ref. 45 C.W.N. 129 


WEEKLY REPORTER. 

I W.R. 98 Dist. I.L.R. (1941) I 
Cal. 234. 

7 W.R. 151 Dist. 20 Pat. 735. 

9 W.R. 152 Rel. I.L.R. 1941 Nag. 


437- 

402 Not Foil. I.L.R. 1941 

Nag. 588. 

(Cr.) 463 Dist. I.L.R. 

(1941) 1 Cal. 234. 

598 Ref. I.L.R. 1941 Nag. 

96. 

II W.R. (Suth.) 308 Dist. I.L.R. 
1941 Nag. 598. 

13 W.R. (C.R.) 161 Ref. I.L.R. 

(1941) I Cal. 90. 

14 W.R. 372 Foil. I.L.R. 1941 

Nag. 90. 

18 W.R. 76 Dist. I.L.R. 1941 Mad. 

347=(i940 » M,L.J.257 
(F.B.). 

(C.R.) 230 Ref. I.L.R. 

(1941) 2 Cal. 155. 
ig W.R. 222 Rel. I.L.R. 1941 
Lah. 6oi. 

21 W.R. 94 Ref. 22 P.L.T. 457. 
97 (P.C.) Ref. I.L.R. 1941 

Mad. 347=(i94i) i M.L. 
J, 257 (F.B.). 

22 W.R. (Cr.) 10 Ref. I.L.R. 1941 

Lah. 145. 

23 W.R. 390 (P.C.) Rel. 20 Pat. 

273- 


24 W.R. 183 Ref. (1941) 2 M.LJ. 

* 34 - 

425 Reviewed 20 Pat. 346. 

• 476 Rel. I.L.R. (1941) 2 

Cal. 199. 

25 W.R. 43 Appr. I.L.R. 1941 

Bom. 460. 

(1864) W.R. Gap. No. 42 Ref. 22 
P.L.T. 789. 


CALCUTTA LAW REPORTS. 

I C.L.R. 236 Ref. I.L.R. (1941) 
I Cal. 90. 

531 Rel. 22 P.L.T. 514. 

5 C.L.R. 18 Rel. I.L.R. 1941 Nag. 
437* 

9 C.L.R. 479 Foil. LL.R.i94iNag. 
392- 

CALCUTTA LAW JOURNAL. 

1 C.L.J. 526 Dist. 20 Pat. 96. 

2 C.L.J. 431 Ref. I.L.R. 1941 

Lah. 395 (F.B.). 

537 Foil- 20 Pat. 346. 

4 C.L.J. 343 Ref. I.L.R. 1941 All. 

401 (P.C.). 

5 C.L.J. 527 Ref. I.L.R. (1941) 2 

Cal. 128. 


6 C.L.J. 141 Dist. 45 C.W.N. i 

(P.C.). 

143 Dist. 22 P.L.T. 529. 

158 Foil. I.L.R. 1941 

Nag. 222. 

609 Rel. I.L.R. (194O 2 

Cal. 209=45 C.W.N. 883. 

612 Ref. 45 C.W.N. 705 ; 

883. 

651 Ref. I.L.R. 1941 Lah. 

308 (F.B.). 

7 C.L.J. 249 Rel. I.L.R. (1941) i 

Cal. 67. 

10 C.L.J. 618 Ref. 45 C.W.N. 
1068. 


1 1 C.L.J. 19 Rel. I.L.R. 1941 Kar. 
362. 

420 Rel. I.L.R. (1941) 2 

Cal. 394. 

461 Appl. I.L.R. (1941) 2 

Cal. 434. 

632 Diss. I.L.R. (194O I 

Cal. 419; Dist. 45 C.W.N. 

5*5- 


12 C.L.J. 146 Ref. I.L.R. 1941 
Mad. 567 = (i94i) i M.L. 
J* *23. 

443 Ref. I.L.R. 1941 Lah. 

413- 

545 Rcl. I.L.R. (194O 2 

Cal. 394=45 C.W.N. 912. 

14 C.L.J. 648 Ref. (1941) I M.L. 

J- 492. 

15 C.L.J. 505 Foil. I.L.R. 1941 

Nag. 392. 

621 Dist. 20 Pat. 273. 

— 672 Ref. 45 C.W.N. 805. 

16 C.L.J. 383 Dist. 22 P.L.T. 453. 

17 C.L.J. 426 Dist. 22 P.L.T. 453. 

19 C.L.J. 321 Ref. I.L.R. 1941 
Lah. 413. 

22 C.L.J. 566 Ref. 16 Luck. 357. 

24 C.L.J. 335 Ref. I.L.R. 1941 
Mad. 4i9=(i94i) i M.L. 
J. 178. 

26 C.L.J. 590 (P.C.) Rel. 20 Pat. 
573 (S.B.). 


27 C.L.J. TOO Appr. I.L.R. 1941 

All. 77 (F.B.). 

605 Ref. I.L.R. (1941) 2 

Cal. 128 ; Rel. 45 C.W.N. 
665. 

28 C.L.J. 100 Ref. 1941 A.L.J. 

137 (F.B.). 


33 C.L.J. 338 Foil. I.L.R. 1941 

All. 14. 

41 1 Ref. 45 C.W.N. 

1065. 

34 C.L.J. 333 Ref. I.L.R. 1941 

Nag. 418. 

465 Foil. 20 Pat. 497. 

485 Rcl. I.L.R. (1941) 2 

Cal. 199. 

563 Foil. I.L.R. 1941 Nag. 

418. 

35 C.L.J. I Ref. I.L.R. (1941) 2 

Gal. 209. 

58 Foil. I.L.R. 1941 Mad. 

739 - 


36 C.L.J. 202 Ref. 45 C.W.N. 174, 

382 Ref. 45 C.W.N. 896. 

491 Foil. 43 Bom.L.R. 681 

(F.B.). 

39 C.L.J. 40 Ref. 45 C.W.N. 470. 
526 Rel. I.L.R. (1941) a 

Cal. 44* 

40 C.L.J. 307 Ref. 45 C.W.N. 805. 

31 1 Ref. 45 C.W.N. 987. 

331 Not Foil. 20 Pat. 280. 

41 C.L.J. 176 Reviewed 20 Pat. 

394* 

396 Diss. I.L.R. (1941) 2 

Cal. 434. 

43 C.L.J. 574 Dist. I.L.R. (1941) 
2 Cai. 160. 

45 C.L.J. 41 Foil. 45 C.W.N. 85. 

51 C.L.J. 70 Rcl. I.L.R. (1941) I 
Cal. 514. 

54 C.L.J. 353 Dist. I.L.R. (1941) 
2 Cal. 44. 

56 C.L.J. 249 Rcl. 22 P.L.T. 312. 

285 Ref. I.L.R. (1941) I 

Cal. 514. 

60 C.L.J. 123 Cons. & Dist. I.L.R. 

(1941) 2 Cal. 251. 

225 Reviewed 20 Pat. 346. 

61 C.L.J. 310 Ref. 45 C.W.N, 658. 
548 Ref. I.L.R. (1941) I 

Cal. 278, 

62 C.L.J. 10 Not Foil. 22 P.L.T. 

239. 

63 C.L.J. 1 05 Foil. 45 C.W.N. 922. 

64 C.L.J. 3. Diss. I.L.R. (1941) 2 

Cal. 434. 

212 Foil. I.L.R. (1941) I 

Cal. 499. 

66 C.L.J. 10 Rcl. (1941) I M.L.J. 
225. 

57 Cons. & Dist. I.L.R. 

(1941) 2 Cal. 251. 

70 C.L.J. 289 Ref. 45 C.W.N. 122* 


I.L.R. LAHORE SERIES. 

1 Lah. 27 Not Foil. I.L.R. (1941) 

I Cal. 477. 

151 Rel. I.L.R. (1941) 

Lah. 709. 

234 Rel. I.L.R. 1941 Nag. 

467, 

2 Lah. 27 Ref. 1941 Rang.L.R. 

224. 

66 Ref. 16 Luck. 27. 

127 0\'crr. I.L.R. 1941 

Lah. 191 (F.B.). 

204 Ref. I.L.R. 1941 Lah, 

512- 

376 Rel. (1941) 2 M.L,J. 

244. 

4 Lah. 249 Dist. I.L.R. 1941 Nag. 

2^. 

376 Ref. I.L.R, 1941 Lah. 

06. 

5 Lah. 92 Rel. 22 P.L.T. 12. 

147 Cons. 45 C.W.N, 1047. 

364 Ref. I.L.R. 1941 Lah, 

641, 


CASES FOLLOWED, OVERRULED, ETC. 


5 Lah. 375 Appr. I.L.R. 1941 

Mad. 13 (F.B.). 

450 Rel. I.L.R. 1941 Lah. 

546. 

6 Lah. 124 Ref. I.L.R. 1941 Lah. 

620. 

226 Rel. 22 P.L.T. 98. 

548 Ref. I.L.R. 1941 Bom. 

136. 

7 Lah. 17 Rel. I.L.R. 1941 Lah. 

323- 

543 Rel. I.L.R. 1941 Lah. 

546. 

8 Lah. 54 Not Foil. 20 Pat. 144. 
193 (P.C.) Ref. I.L.R. 

1941 Lah. 66. 

356 Foil. 20 Pat. 346. 

531 Rel. I.L.R. 1941 Lah. 

451 (F.B.). 

584 Appr. I.L.R. 1941 Lah. 

154 (P.C.). 

9 Lah. 38 (F.B.) Ref. I.L.R. 1941 

Lah. 499 (F.B.). 

284 Ref. I.L.R. 1941 Lah. 

558. 

470 Ref. 16 Luck. 302. 

496 Ref. I.L.R. 1941 Lah. 

692. 


504 (F.B.) FoU. I.L.R. 

1941 Nag. 279. 

510 See 55 I.A. 154. 

■ 608 Foil. I.L.R. 1941 Nag. 

372. 

10 Lah. 7 (F.B.) Dist. 16 Luck. 

515 (F.B.). 

208 Rel. 43 Bom.L.R. 644. 

■ 253 Rel. 16 Luck. 194. 

• 570 Ref. 1941 Rang.L.R. 

254- 

■ *596 Appr. I.L.R. 1941 All 

I. 

• 657 Foil. (1941) I M.L.J. 

99 (S.B.). 

11 Lah. 375 Rel. 1941 A.L.J. 570. 

449 (F-B.) Dist. I.L.R. 

1941 Lah. 524. 

12 Lah. 262 Ref. I.L.R. 1941 

Mad; 175 (P.G.)==(i94i) 

I M.L.J. 393. 

■ 275 Diss. I.L.R. (1941) I 

Cal. 137. 

725 (F.B.) Dist. I.L.R. 

1941 Kar. 135. 

13 Lah. 240 Rel. I.L.R. 1941 Nag. 

415- 

— 259 Rel. I.L.R. 1941 Lah. 

601. 

■ 276 Appr. I.L.R. 1941 Lah. 


154 (P.C.). 

•342 (F.B.) Diss. 1941 Rang. 
L.R. 90. 

391 Rel. I.L.R. 194* 
loi ; I.L.R. I94‘ Fah. 
451 (F.B.). 

399 Ref. I.L.R. 1941 Nag. 
255. 

713 (F.B.) Foil. 43 Bom. 
L.R. 681 (F.B.). 

14 Lah. 58 Appl. 20 Pat. 144. 

“ — * 255’ Ref. (1941) 2 M.L.J. 

972 (P.G.). 


14 Lah, 380 Ref. I.L.R. 1941 

Lah. 353. 

473 Reviewed 20 Pat. 798. 

507 Foil. & Dist. I.L.R. 

1941 Nag. 372. 

^543 Rel. I.L.R. 1941 Lah. 

39- 

‘749 Ref. I.L.R. 1941 Nag. 

677. 

' 770 Ref. 43 Bom.L.R. 823. 

15 Lah. 320 Rel. I.L.R. 1941 Nag. 

266. 

331 Ref. I.L.R. 1941 Kar. 

270 ; 308. 

531 (F.B.) Ref.I.L.R. 1941 

Lah. 234 (F.B.) ; 308 (F.B.) 

652 Foil. I.L.R. 1941 Nag. 

222. 


I.L.R. 1941 


667 Disc. 16 Luck. 382. 

698 Ref. I.L.R. 1941 Nag. 

410. 

786 Ref. I.L.R. 1941 Lah. 

512. 

893 Ref. I.L.R. 1941 Mad. 

935- 

16 Lah. 12 Dist. 

Nag. 244. 

328 Dist. I.L.R. 1941 Bom, 

290. 

392 Ref. (1941) 2 M.L.J. 

834. 

448 (F.B.) Overr. I.L.R. 

1941 Lah. 191 (F.B.). 

517 Ref. (1941) 2 M.L.J. 

105. 

546 (F.B.) Ref. 20 Pat. 130. 

594 Ref. I.L.R. 1941 Nag. 

372. 

680 Rel. I.L.R. (1941) I 

Cal. 536. 

714 Dist. 16 Luck. 302. 

757 Ref. I.L.R. 1941 Lah. 

323. 

768 Ref. 20 Pat. 144, 

•998 Ref. I.L.R. 1941 Lah. 


641. 

1086 Overr. .I.L.R. 1941 

Lah. 499 (F.B,). 

17 Lah. 176 (F.B.) Ref. I.L.R. 
1941 Kar. 308. 

275 Ref. (194O 2 M.L.J, 

968. 

419 Foil. I.L.R. 1941 Nag. 

1 10. 

515 Appr. I.L.R. 1941 

All. 186 (F.B.). 

531 Rel. I.L.R. 1941 Lah. 

441- 

629 Dist. I.L.R. 1941 Nag. 

104 ; Ref. I.L.R. 1941 Nag 

372. 

843 Ref. I.L.R. (1941) I 


Cal. 345 

18 Lah. 637 Foil. 43 Bom.L. 

R. 699. 

19 Lah. 193 (F.B.) Foil. I.L.R. 

1941 Nag. 144. 

-352 Appr. I.L.R. i94iBom. 

483* "■ ■* 

655 Ref. I.L.R. 1941 All. 

343- 


21 Lah. 242 (F.B.) Diss. I.L.R. 

1941 Bom. 333. 

■ 470 See 67 I.A. i6o. 

I.L.R. 1937 Lah. 48 Disappr. 
I.L.R. 1941 Lah. I (F.B.). 

196 Rel. I.L.R. 1941 Nag 

344- 

486 Ref. I.L.R. 1941 Lah. 

590. 

^594 (F-B.) Disappr. I.L.R. 
194* Lah. 154 (p,G.). 

594 Overr. A.I.R. 1941 

P.C. 21. 

I.L.R. 1938 Lah. 403 Overr. 
^I.R. 1941 Lah. 386 

- 509 Overr. A.I.R. 1941 

Lah. 189 (F.B.). ^ 

720 Overr. I.L.R. 1941 

Lah. 524 (F,B.)=A.I.R. 
1941 Lah. 234 (F.B.). 

I.L.R. 1939 Lah. 295 Ref. I.L.R. 
1941 Lah. 91. 

■ 513 Appr. I.L.R. 194, 

Lah. 512. 

^^^'^ersed (1941) 2 

M.L.J. 972 (P.G.). ^ 

I.L.R. 1940 Lah. 242 (F.B.) Diss. 
43 Bom.L.R, 157. 

707 (F.B.) Rel I.L.R. i94t 

Lah. 71. ^ 


I.L.R. 194, Lah. 71 (F.B.) Rel. 
^.L.R. 1941 Lah. 524 (F. 


-|33 FoU. I.L.R. 194, Lah. 


PUNJAB REGORDS. 

'941 

«P-I^g^f4Ref.I.L.R.'94,Lah. 

'94. 

37 P.R. (Cr.) 1888 Dist ILR 
1941 Lah. 718. 

60 P.R. 1889 Ref I T p 

Lah. 641, '941 


1941 


148 F‘R* 1890 Ref. .I.L.R. 

Lah. 620. 

150 P.R. i8go Rel T T p 

Lah. 524 '941 

50 P.R. 1893 RaI t t p 

Lah. 546 '941 

3 P.R. 1895 Ref. LL.R. ,941 Lah 
499 {F.B.). ^ 


I 



XX 


39 P-R- 1898 Appr. I.L.R. 1941 
Lah. 212 (F.B.). 

90 P.R. 1898 Rcl. I.L.R. 194^ 

Lah. 278. 

63 P.R. 1908 Rcl. I.L.R. 1941 

Lah. 546. 

140 P.R. 1908 Ref. I.L.R. 1941 
Lah. 620. 

5 P.R. 1908 (Cr.) Disl. 1941 Rang. 
L.R. 90. 

91 P.R. 1909 Ovcrr. A.I.R. 1941 

Lah. 433 (F.B.). 

87 P.R. 1912 Disappr. I.L.R. 1941 
Lah. 697. 

18 P.R. 1913 Ovcrr. .A.I.R. 1941 
Lah. 97 (F.B.). 

Ill P.R. 1913 (F.B.) Dist. I.L.R. 

1941 Lah. 451 (F.B.). 

26 P.R. 1914 Overr. A.I.R. 1941 
Lah. 433 {F.B.). 

45 P.R. 1914 Ref. I.L.R. 1941 
Lah. 428. 

65 P.R. 1915 Ref. I.L.R. 1941 
Lah. 100. 

61 P.R. 1916 Ref. I.L.R. 1941 

Lah. 620. 

67 P.R. 1916 Ref. I.L.R. 1941 
Lah. 100. 

278 P.R. 1916 Appr. I.L.R. 1941 
All. 175. 

20 P.R. 1917 Ref. I.L.R. 1941 
Lah. 428. 

28 P.R. 1917 Rel. .I.L.R. 1941 
Lah. 546. 

44 P.R, 1917 Overr. I.L.R. 1941 
Lah. 212 (F.B.). 

62 P.R. 1918 Diss. I.L.R. 1941 

All. 175. 

64 P.R. 1918 (P.C.) Rcl. I.L.R. 

1941 Lah. 340. 

34 P.R. (Cr.) 1918 Ref. I.L.R. 
1941 Lah .718. 

go P.R. 1919 Ovcrr. A.I.R. 1941 
Lah. 433 (F.B.). 

16 P.R. (Cr.) 1919 Ref I.L.R. 
1941 Lah. 512. 
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PUNJAB LAW REPORTER. 
151 P.L.R. 1912 Rcl. I.L.R. 
1941 Lah. 22 (F.B.). 

31 P.L.R. 383 Overr. A.I.R. 1941 

Lah. 97 (F.B.). 

— -1014 Ref 43 Bom. L.R. 

440 (P.C.). 

32 P.L.R. 365 Overr. A.I.R. 1941 

Lah. 149 (F.B.). 

37 P.L.R. 160 Rcl. I.L.R. 1941 

Lah. 22 (F.B.). 

38 P.L.R. 79 Ref I.L.R. 1941 

Lah. 652. 

— 429 Ref. I.L.R. 1941 L. 

. 652. 

39 P.L.R. 566 Reversed A.I.R. 

1941 P.C. 21. 

4* P.L.R. 888 Ovcrr. A.I.R. 1941 
Lah. 337. 

4a P.L.R. 69 Reversed A.I.R. 

1941 Lah. 189 (F.B.). 

— — ^ — 208 Overr. A.I.R. 1941 

Lah. 337. 


I.L.R. MADRAS SERIES. 

I Mad. 45 Ref (1941) 1 M..L.J. 
550. 

174 Ref (»940 2 M.L.J. 

671. 

235 See 4 LA. 76. 

3 Mad. 95 Dist. 43 Bom. L.R. 

126. 

124 Foil. I.L.R, 1941 All. 

276. 

4 Mad, 1 72 Ref 45 C. W.N. 493* 
179 (F.B.) Ref (194O * 

M.L.J. 754- 

5 Mad. 169 (F.B.) Disc. ( 194O 2 

M.L.J. 883 (F.B.). 

189 (F.B.) Rcl. I.L.R. 194* 

Nag, 563. 

239 Rcl. I.L.R. 1941 Kar. 

99- 

304 Ref (1941) 2 M.L.J. 

105. 

6 Mad. 303 Ref (194*) 2 M.L.J 

1002. 

7 Mad. 2550vcrr. (1941) 2 M.L.J. 

622 (F.B.). 

392 Dist. (1941) 2 M.L.J. 

939. 

405 Ref (1941) 2 M.L.J. 

1002. 

434 Ref (1941) 2 M.L.J. 

993. 

8 Mad. 87 Ref I.L.R. 1941 A”- 

471 (F.B.) . 

94 Rcl. I.L.R. 1941 Nag. 

437- 

464 Rel. I.L.R. (194O 2 

Cal. 258. 

9 Mad. 134 Foil. I.L.R. 1941 Nag. 

398. 

203 Diss. I.L.R. 1941 Kar. 

50 ; Rel. I.L.R. 1941 Kar. 
401. 

463 Ref 22 P.L.T. 46. 

10 Mad. 66 Foil. 20 Pat. 513. 

73 Rel. 20 Pat. 298 (F.C.) 

158 Ref I.L.R. 1941 All. 

479 (F.B.). 

179 (F.B.) Appl. I.L.R. 

1941 Mad. 36. 

1 1 Mad. 26 Rcl. I.L.R. 1941 Nag. 

588. 

106 Ref I.L.R. 1941 All. 

370- 

148 Ref 43 Bom.L.R. 706. 

309 (F.B.) Ref (1941)2 

M.L.J. 529. 

452 Foil. I.L.R. 1941 Nag. 

474* 

12 Mad. igSee 15 LA. 171. 

105 Ref I.L.R. 1941 Mad. 

850 (F.B.). 

183 Rcl. I.L.R. 1941 Nag, 

437- 

239 Dist. 45 C.W.N. 29 

(P.G.). 

13 Mad. 42 Ref (1941) 1 M.L.J. 
550. 

269 Ref (1941) 2 M.L.J 

873- 

•467 Rcl. 22 P.L.T. 514. 


14 Mad. 177 Ref (1941) 2 M.L.J. 

105. 


14 Mad. 269 Reviewed 20 Pat. 346 

408 (F.B.) = i M.L.J. 603 

Ref (194O * M.L.J. 15- 

439 (P.C.) Ref (1941) I 

M.L.J. Supp. 45. 

840 Ref I.L.R. 1941 

226. 

I is Mad. 1 50 Ref I.L.R. 1 94^ All. 

471 (F.B.). 

183 Rel. (1941) I M.L.J. 

510. 

253 Rel. I.L.R. 194* Lah. 

601 . 

424 Ref 1941 Rang.L.R. 

410. 

16 Mad. 238 Ref. I.L.R. 194* 

Bom. 273. 

285 Ref (1941) 2 M.L.J. 

500 (F.B.). 

476 Ref (194O 2 M.L.J. 

83- 

17 Mad. 21 Ref (194O 2 M.L.J, 

834. 

—199 Foil. (194O 2 M.L.J. 

636. 

373 F08. 20 Pat. 75 ; Disc. 

22 P.L.T. 649. 

392 Ref I.L.R. 1941 Nag. 

437. 

• 479 Ref 43 Bom.L.R. 651. 

18 Mad. 161 Ref 1941 Rang.L.R. 

378. 

— 327 Ref 20 Pat. i.pi. 

19 Mad. 154 Rcl. I.L.R. 1941 
Lah. 22 (F.B.) Ref 20 P. 
L.T. 46. 

485 Foil. I.L.R. 1941 Nag. 

124. 

20 Mad. 3 Foil. 1941 Rang.L.R. 
65. 

389 Foil. I.L.R. 1941 Nag. 

460. 

21 Mad. 18 Ref 16 Luck. 184. 
83 Ref I.L.R. 1941 Lah. 

370. 

152 Ref (1941) 2 M.L.J. 

500 (F.B.). 

179 Ref (1941) 2 M.L.J. 

34 (F-B-)- 

—241 Not Foil. I.L.R. 1941 

Nag. 576. 

373 B.cf (1941) 2 M.L.J. 

222. 

403 Foil. (1941) I M.L.J. 

305. 

406 Ref (1941) 2 M.L.J. 

036. 

22 Mad. 49 (F.B.) Disc. (194O 2 
M.L.J. 883 (F.B.). 

119 Ref (1941)2 M.L.J. 

1002. 

155 Ref (1941) 2 M.L.J. 

500 T.B.). 

175 Rcl. I.L.R. 1941 Nag. 

437. 

— — 289 Ref. I.L.R. 1941 Mad. 
775« 

289=9 M,L.J, 64 Foil. 

(1941) I M.L,J. 800 (F3.) 

337 Ref (1941) 2 M.L.J. 

301. 


CASES FOLLOWED, OVERRULED, ETC. 


XXI 


23 Mad. 184 Ref. (1941) 2 M.L.J. 

99. 

306 Ref, I.L.R. 1941 Mad. 

498. 

367 Rel. I.L.R. 1941 Nag. 

I (F.B.) ; Disc, I.L.R, 
1941 Kar. 79. 

^371 Appr. I.L.R. 1941 All. 

326. 

24 Mad. 47 =ioM.L.J. 321 (F.B.) 

Ref. (1941) I M.L.J. 161. 

■ 121 Ref. I.L.R. 1941 Nag. 

397. 

• 279 Rel. 16 Luck. 421. 

375 Ref. (1941) 2 M.L.J. 

636. 

609 Foil. (1941) I M.L.J. 

270. 

672 Dist. (1941) I M.L.J. 

267, 

675 Rel. (1941) 2 M.L.J. 

420. 

25 Mad. 1 18 obiter Not Foil. 
(1941) 1 M.L.J. 768. 

149 Rel. 16 Luck. 302. 

-383 Overr. I.L.R. 1941 
Mad. 438= (1941) I M.L. 
J. 45 (I-’-B.)- 

-406 Foil. I.L.R. 1941 Nag. 
559, 

■690 (F.B.) Ref. (1941) I 


M.L.J. 15. 

26 Mad. 49 Ref. I.L.R. 1941 Lah. 

512- 

91 Ref. (1941) I M.L.J. 

Supp. 49. 

-143 Ref. (194O 2 M.L.J. 

134 - 

179 =12 M.L.J. 276 Ref. 

I.L.R. 1941 All. 77 (F.B.) 
Diss. 43 Bom.L.R. 695. 
Not Foil. (1941) 2 M.L.J. 
918, 

230=12 M.L.J. 368 Ref. 

(1941) 2 M.L.J. 993. 

243 Ref. (1941) 2 M.L.J. 

35 (F.B.). 

268 Ref. (1941) 2 M.L.J. 

564. 

376 Ref. (1941) 2 M.LJ 

105. 

656 (F.B.) Ref. (1941) 2 

M.L.J. 852. 

673 (F.B.) Foil. I.L.R. 

1941 Mad. 398. 

■ 681 Not Appr. (1941) 2 


M.L.J. 798 (F.B.). 

686 (F.B.) Foil. I.L.R. 

1941 Nag. 474. 

792 = 13 M.L.J. 258 Ref. 

(1941) 2 M.L.J. 1024. 

*7 Mad. 71 Dist. I.L.R. 1941 Mad 
27. 

243 (F.B.) Disc. (1941) 2 

M.L,J. 883 (F.B.). 
■386=14 M.L.J. 37 (F.B.) 
Ref. (1941) 2 M.L.J. 993. 
—435 Dist. I.L.R. (194O 2 
Cal. 128 ; Ref. (194O 2 

M.L.J. 35 (F.B.). 

—483 (F.B.) Foil. I.L.R. 

(194,1) Mad. 356 ==(i 940 
I M.L.J. I (F.B.), 


28 Mad. 161 Appl. (1941) 2 M.L. 

.!• 650. 

393 Ref. (1941) I M.L.J. 

550. 

420 Ref. (1941) 2 M.L.J. 

993- 

473^15 M.L.J. 126 (F.B.) 

Expl. (1941) I M.L.J. 116. 

526 Foil, I.L.R. 1941 Nag. 

90. 

29 Mad. 333 =16 M.L.J. 63 

(F.B.) Rel. (1941) I M.L.J, 
354 Foil. (1941) 2 M.L.J. 

932. 

473 Foil. I.L.R. 1941 Nag. 

90. 

508 Dist. I.L.R. 1941 Bom. 

I. 

534 Ref. (1941) 2 M.L.J. 

35 (F.B.). 

553 Ref. I.L.R. 1941 Mad. 

708 ; Rel. (1941) I M.L.J. 
414. 

30 Mad. 6 Ref. (1941) 2 M.L.J, 

99 ; Rel. I.L.R. (1941) i 
Cal. 536. 

18 Rel. I.L.R. 1941 Lah. 

451 (F.B.) ; 20 Pat. 780. 
75 Dist. I.L.R. 1941 Mad. 

378. 

88 Foil. I.L.R. 1941 Mad. 

248. 

96 (F.B.) Ref. (1941) 2 

M.L.J. 774. 

145 Ref. (1941) 2 M.L.J. 

834. 

284 Rel. I.L.R. 1941 Lah. 

601. 

298 Ref. (1941) 2 M.L.J. , 

222. 

340 Ref. I.L.R. 1941 All. 

443- 

367 Overr. (1941) 2 M.L.J. 

904 (F.B.). 

459 Ref. (1941) 2 M.L.J. 

222. 

533 Dist. 45 C.W.N. I 


(P.C.). 

31 Mad. 66 Ref. I.L.R. 1941 Mad. 

538=(i940 I M.L.J. 369. 
100 Ref. I.L.R. 1941 Bom. 

438. 

223 Disc. (1941) I M.L.J. 

784. 

310=18 M.L.J. 420 Ref. 

(1941) I M.L.J. 724. 

461 Cons. (1941) I M.L.J. 

554- 

32 Mad. 68 Ref. (1941) 2 M.L.J. 

910. 

242 (F.B.) Ref. (1941) 2 

M.L.^ 943. 

258 (F.B.) Dist. (1941) I 

M.L.J. 200. 

284 Rel. I.L.R. 1941 Lah. 

601. 

377 Foil. I.L.R. 1941 Nag. 

598. 

^429 Foil. (1941) 2 M.L.J. 

622 (F.B.). . 

33 Mad. 62 Ref. (1941) 2 M.L.J. 

219. 

75 Rel. 22 P.L.T. 338. 


33 Mad. 323=20 M.L.J. 718 

(F.B.) Expl. (1941) I M.L. 

, , J- 635. 

373 Ref. 1941 Rang.L.R, 

376. 

452 Appr. (1941) 2 M.L.J. 

463 (F.B.). 

465 Disappr. I.L.R. 1941 

All. 77 (F.B.). 

34 Mad. 7 =20 M.L.J. 785 Ref. 

I.L.R. 1941 Mad. 567= 
(1941) I M.L.J. 123. 
173=20 M.L.J. 803 Dis- 
appr. I.L.R. 1941 Mad. 

387=f(i940 I M.L.J. 145 
(F .B.) . 

375 Ref. (1941) 2 M.L.J. 

35 (F.B.). 

493=20 M.L.J. 794 Ref. 

(1941) 2 M.L.J. 993 ; 

(1941)2 M.L.J. 1002. 

585 Ref. I.L.R. 1941 Kar. 

171. 

35 Mad. 47=21 M.L.J. 246 (F.B.) 

Foil. (1941) I M.L.J. 15, 

120 Dist. I.L.R. 1941 Nag. 

669. 

648 Ref. (1941) 2 M.L.J. 

287. 

36 Mad, 29 Diss. I.L.R. (1941) x 

M.L.J. 98. 

72 Dist. I.L.R. 1941 Nag. 

397 ; Ref. 20 Pat. 370 
(F.B.). 

13 Ref. 43 Bom.L.R. 800. 

120 Ref. 45 C.W.N. 181. 

348=21 M.L.J. 983 Ref. 

(194O I M.L.J. 547. 

^439 (F.B.) Reviewed (1941) 

1 M.L.J. Supp. 49. 

493 Foil. I.L.R. 1941 Nag. 

474* 

■557 Foil. 20 Pat. 1 1 3. 


' ^575 Rel. 16 Luck. 213. 

37 Mad. 107 Ref. 45 C.W.N. 1 124. 

181=25 M.L.J. , Rel. 

(W') 1 M.L.J. 200. 

■ 186 Foil. 20 Pat. I. 

^ xJ T (*941) 2 

M.L.J. 99. 

■ 281 Foil. (1941) I M.L.J. 

384. 

iPj ('940 

M.L.J. 740. 

530 Ref. I.L.R. 1941 Kar 

238. 

38 Mad. 36 Ref I.L.R. ,94, Mad. 

498. 

86=23 M.L.J. 695 Foil. 

(*940 * M.L.J. 220. 

158 Rel. I.L.R. (,941) 2 

CaL 434. 

203 Ref (1941) 2 M.L.J. 

040. 

I-L.R. 1941 

•297 Dist. I.L.R. 1941 Mad. 


I' I 


378. 
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38 Mad. 482 = 25 M.L.J. 425 Diss. 
I.L.R. 1941 Mad. 513 = 
(1941) I M.LJ. 441 (F.B,'. 
535 Ref. {1941) 2 M.L.J. 

754- 

594 Rel. 20 Pat. 373 (F.B.) 

655 Ref. (1941) 2 M.L.J. 

529- 

674 Dist. (1941) 2 M.L.J. 

507. 

698 Ref. I.L.R. 1941 Bom. 

361. 

705=27 M.L.J. 740 (F.B.) 

Rcl. (1941) 1 M.L.J. 106. 

867 Reviewed 20 Pat. 346. 

922 (F.B.) Ref. (1941) 

Rang.L.R. 387 ; I.L.R. 
1941 Mad. 708 ; Rel. I.L. 
R. 1941 Lah. 451 (F.B.) ; 
20 Pat. 780. 

1144 Ref. (1941) 2 M.L.J. 

442. 

1176 Ref. (1941) 2 M.L.J. 

35 (F-B.). 


39 Mad. 159=29 M.L.J. 793 

and 816 (F.B.) Ref. (1941) 
2 M.L.J. 951. 

195 (F.B.) Foil, I.L.R. 

li’Si Nag. 543. 

317 (F.B.) Ref. (1941) 2 

M.L.J. 287. 

382 Foil. I.L.R. (1941) 

I Cal. 137. 

414 Ref. I.L.R. 1941 Nag. 

397- 

608 Diss. 43 Bom.L.R. 615. 

■ 700 Ref. (1941) 2 M.L.J. 

35 (F.B.). 

725 (F.B.) Foil. I.L.R. 

1941 Nag. 344 ; 1941 A.L. 

J. 38*- 

* 853 Rel. 22 P.L.T, 223. 

915 Rei. (1941) 2 M.L.J. 

568. 

997 (F.B.) Rel. I.L.R. 1941 

Lah. 568. 

1035 Ref. (1941) 2 M.L.J. 

*34- 

1 196 Foil. 20 Pat. 513. 

40 Mad. 31=32 M.L.J. 422 (F.B.) 

Ref. (1941) I M.L.J. 36. 

93 = 30 M.L.J. 387 Ref. 

(1941) 2 M.L.J. 1002. 

125 Ref. I.L.R. 1941 Nag. 

397* 


355 Ref. (1941) 2 M.L.J. 

57»- 

581 Disc. (1941) 2 M.L.J. 

883 (F.B.). 

698 Rcf.(i94i)2M.L.J.848 

709 See 44 LA. 147. 

* 910 Rel. 16 Luck. 203. 

■ 1028 Dist. 1941 Rang.L.R. 

148. 

1069=33 M.L.J. I30(F.B). 

Overr. I.L.R. 1941 Mad. 

574= (*940 * M.L.J. 242 
(F.B.). 

41 Mad. 75 (F.B.) Ref. (1941) 2 
M.L.J. 134. 

124 Ref. I.L.R. 1941 Mad. 

708 ; Foil. (1941) I M.L.J. 

414. 


41 Mad. 136 Ref- (1941) 2 M. 

L.J. 311 (F.B.). 

r6g (FB.) Ref. I.L.R. 1941 

Mad. 136. 

442 = 34 M.L.J. 213 Ref. 

{1941) 2 M.L.J. 951. 

691=34 M.L.J. 446 Ref. 

(1941) 2 M.L.J. 993 ; Foil. 
43 Bom.L.R. 600. 

701 Dist. I.L.R. 1941 Nag. 

96. 

792 Rel. 22 P.L.T. 392. 

840 (F.B.) Ref. I.L.R. 1941 

Bom. 97. 

855 See 45 LA. 156. 

985 = 35 M.L.J. 335 (F.B.) 

Rel. (1941) 2 M.L.J. 956 

1033 Dist. I.L.R. 1941 

Bom. 341 ; Foil. 43 Bom. 

L. R. 126. 

42 Mad. 25 Expl. & Dist. I.L.R. 

(1941) I Cal. 234. 

52 = 35 M.L.J. 552 Rcl. 

(1941) 1 M.L.J. 388; 
(1941) 2 M.L.J. 125. 

61 = 35 M.L.J. 579 Dist. 

(1941) I M.L.J. 388. 

185 (F.B.) Ref. I.L.R. 1941 

Mad. 675= (1941) I M.L. 
J. 586 ; Disc. I.L.R. 1941 
Nag. 255. 

219 Rel. 20 Pat. 417. 

231 Ref. I.L.R. 1941 Lah. 

100. 

319 Ref. I.L.R. 1941 Mad. 

136. 

455 Rcl. I.L.R. 1941 Mad. 

109. 

540=36 M.I..J. 448 (F.B.) 

Dist. (1941) I M.L.J. 363. 

629 Rcl. I.L.R. 1941 Lah. 

632. 

647 (F.B.) Diss. 43 Bom.L. 

R. 615. 

684 Overr. (1941) 2 M.L.J. 

684. 

854 Dist. .I.L.R. (1941) 

1 C-al. 234. 

869 Ref. (1941) 2 M.L.J. 287. 

43 Mad. 107 (F.B.) Expl. I.L.R. 

1941 Mad. 438=(i94*) * 

M. L.J. 45 (F.B.) Dist. 
I.L.R. 1941 Lah. 91. 

185 (F.B.) Rcl. (1941) 2 

M.L.J. 904 (F.B.). 

214 Rcl. I.L.R. 1941 Nag. 

164. 

244 Rel. 22 P.L.T. 514. 

372 (F.B.) Ref. (1941) 2 

M.L.J. 520. 

675 (F.B.) Disc. I.L.R. 

1941 Kar, 79. 

44 Mad. 253 Dist. I.L.R. 1941 

Nag. 244. 

417 Ref. 1941 Rang.L.R. 

224. 

~499 (F.B.) Ref. I.L.R. 1941 
Nag. 598. 

534=40 M.L.J. 213 Expl. 
I.L.R. 1941 Mad. 356 

-(1941) I M.L.J. 1 (F.B.); 
(194O 2 M.L.J. 79 (F.B.). 


44 Mad. 605=41 M.L.J. 129 (F. 

B.)Ref. (1941) I M.L.J. 15. 

■7‘78=4i M.L.J. 223 (F.B.) 

Dist. (194*) * M.L.J. 754. 

919 (F.B.) Appl. (1941) 2 

M.L.J. 631 ; Foil. 43 
Bom.L.R. 719. 

984=41 M.L.J. 279 Ref. 

(1941) 1 M.L.J. 697. 

45 Mad. 14 Ref. I.L.R. 1941 Nag. 

397. 

180 Ref. I.L.R. (1941) 2 

Cal. 237. 

246 Ref. 1941 Rang.L.R. 

54- 

425 Rel. I.L.R. (1941) I 

Cal. 477, 

518 (F.B.) Not Foil. 20 Pat. 

699 (S.B.). 

703 Ref. (1941) 2 M.L.J. 

568. 

710 Not Foil. 20 Pat. 699 

(S.B.). 

827 Ref. (1941) 2 M.L. 

834 ; Dist. (1941) 2 M.L. 
J. 956 (F.B.). 

890 (F.B.) Foil. I,L,R. 

1941 Mad. 785. 

900 (F.B.) Rel. I.L.R. 1941 

Nag. 629. 

928 (F.B.) Rcl. (1941) I 

M.L.J. 611. 

1014=43 M.L.J. 700 Ref. 

I.L.R. 1941 Mad. 574= 
(1941) I M.L.J. 242 (F.B.). 

46 Mad. 88 Diss. 1941 Rang.L.R. 

224. 

257 Rel. I.L.R. 1941 Kar. 

352. 

360 Foil. (1941) I M.L.J, 

99 (S.B.). 

525 Ref. I.L.R. 1941 Lah. 

428. 

583 Ref, (1941) 1 M.L.J. 

*93- 

592 Ref. I.L.R. 1941 Mad. 

49- 

659=45 M.L.J. 533 (F.B.) 

Ref. I.L.R. 1941 Mad. 567 
= (1941) I M.L.J. 123. 

938 Rel. I.L.R. 1941 Nag. 

563 ; Not Foil. 43 Bom. 

L. R. 480. 

955 Rel, (1941) 2 M.L.J. 

390- 

47 Mad. 288 (F.B.) Ref, (1941) i 

M. L.J. 569. 

308 Dist. I.L.R. 1941 Nag. 

437- 

325=46 M.L.J. 60 Foil. 

I. L.R. 1941 Mad. 481 = 
(1941) I M.L.J. 310. 

357 (F.B.) Ref. I.L.R. 1941 

Lah. 100. 

585 Foil. I.L.R. 1941 Mad. 

481 = (1941) I M.L.J, 310. 
621 Ref. (1941) a M.L. 

J. 3U (F.B.). 

837 (S.B.) Ref. (1941) a 

M.L.J. 700 (F.B.). 

—920 Dist. I.L.R. 1941 Kar. 

72. 
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48 Mad. 465 Ref. (1941) 3 M.L. 

J- 951- 

^482 Foil. 20 Pat. 223. 

49 Mad. 98 Rel. (1941) i M.L.J. 

557- 

315 Ref. I.L.R. 1941 Mad. 

332; Rel (1941) I M.L.J. 
200. 


461 (F.B.) Foil. 43 Bom. 

LL.R. 805 ; Ref. (1941) 
2 M.L.J. 698. 

468=50 M.L.J. 520 (F.B.) 

Dist. I.L.R. 1941 Mad. 414 

= (1941) r M.L.J. 27. 

691 Rel. (1941) I M.L.J. 

1 16. 

728 (F.B.) Foil. (1941) 2 

M.L.J. 618. 

762 Rel. I.L.R. 1941 Nag. 

696. 

960 Doubted 20 Pat. 75. 

978 Ref. I.L.R. 1941 Kar. 

345* 

50 Mad. 34 Ref. (1941) i M.L.J. 
Supp. 65. 

63 Appr. I.L.R. 1941 All. 

313 ; I.L.R. 1941 Lah. 

709- 

228 Ref. 43 Bom.L.R. 114. 

261 (F.B.) Rel. 20 Pat. 144. 

274 Ref. 43 Bom.L.R. 144. 

541 Ref. 45 C.W.N. 441. 

659 Dist. 20 Pat. 261. 

646 Ref. (1941) 2 M.L.J. 

962 ; Rel. (1941) 2 M.L.J. 

567- 

663 Ref. (1941) 2 M.L.J. 


263. 

706 Ref. I.L.R. 1941 Mad. 

753- 

— 866 Rel, I.L.R. 1941 Lah. 

246 ; Ref. (1941) 2 M.L.J. 
951- 

—1023=67 M.L.J. 3o6(S.B.) 

Ref. (1941) 2 M.L.J. 972 
(P.G.). 

51 Mad. 76 Rel. (1941) 2 M.L.J. 

717. 

185 Ref. I.L.R. 1941 Kar. 

345- 

* 339 Diss. 1941 Rang.L.R. 

224. 

361 Ref. (1941) 2 M.L.J. 

311 (F.B.). 

^417 (F.B.) Ref. (194O 2 

M.L.J.311 (F.B.) ; (194O 

2 M.L.J. 951 ; 45 C.W.N. 

329- 

• 574 Ref. (194O 2 M.L.J. 

287. 

594 Rel. (194O 2 M.L.J. 

778. 

— 770 Foil. (1941) I M..L.J. 

831. 

833 Ref. (1941) 2 M.L.J. 

968. 

876 Foil. I.L.R. 1941 Nag. 

279. 

■994 Rel. 1941 A.L.J. 361 


5* Mad. 160—55 M.L.J. 478 
Overr. (194O i M.L.J. 
724. 


52 Mad. 207 Rel. I.L.R. 1941 
Mad. 109. 

263 Rel. (1941) 2 M.L.J. 

no; Ref. (1941) i M.L.J. 

531- 

388 Ref. I.L.R. 1941 Mad. 
935; (1941) I M.L.J. 721. 

485 Ref. (1941) 2 M.L.J. 

754- 

717 Ref. 1941 Rang.L.R. 

268. 

809 (F.B.) Dist. 43 Bom.L. 
R. 293. 

845 Foil. I.L.R. 1941 Nag. 

652 ; Ref. 43 Bom.L.R. 
807. 

856 Ref. (1941) 2 M.L.J. 

951. 

885 (F.B.) Dist. I.L.R. 
1941 Kar. 69. 


-899 Ref. 16 Luck. 204. 


-987 Ref. I.L.R. 1941 Kar. 
345* 

53 Mad. 84 =57 M.L.J. 826 (F. 

B.) Ref. I.L.R. 1941 Mad. 
567 =(i94i) I M.L.J. 123. 

223 Ref. 43 Bom.L.R. 756; 

Rel. I.L.R. 194^ Kar. 204. 

585 Expl. I.L.R. 1941 M 

340. 

716 Rel. (1941) I M.L.J. 

765. 

796 at 799 Ref. 45 C.W.N. 

I (P.C.). 

937 Ref. (1 940 2 M.L.J. 

534- 

54 Mad. 21 (S.B.) Foil. 20 Pat. 

699 (S.B.). 

27 Ref. (1941) 2 M.L.J. 

707. 

68 Foil. 22 P.L.T. 98. 

132 Foil. I.L.R. 1941 Bom. 

I ; Doubted 20 Pat. 86. 

163 Disc. I.L.R. 1941 Nag. 

255. 

184 Foil. (1941) 2 M.L.J. 

344- 

416 Ref. 22 P.L.T. 779. 

678 Diss. 1941 Rang.L.R. 

258. 

768 Ref. 1941 Rang.L.R. 

224. 

900 Foil. 20 Pat. 699 (S.B.) 

928 Ref. I.L.R. 1941 Mad. 


850 (F.B.). 

55 Mad. 26 Ref. (194O 2 M.L.J. 
962. 

385 Ref. 1941 Rang.L.R. 

268. 

577 Rel. I.L.R. 1941 Nag. 

598. 

581 Ref. I.L.R. 1941 Nag. 

178. 

71 1 Rel. I.L.R. 1941 All. 

280. 

-720 (F.B.) Foil. 43 Bom.L. 

R. 751 (F.B.). 

— 795 Expl. I.L.R. 1941 

Kar. 167. 

830 Foil. (1941) I M.L.J 

633- 


55 Mad. 960 Ref. (194O 2 M.L. 

J- 537* 

1041 Ref, LL.R. 1941 Kar. 

58. 

56 Mad. I (S.B.) Foil. I.L.R. 1941 

Mad. 104 (S.B.) ; LL.R. 
1941 All. 43 ; Rel. 16 Luck 

159- 

■ ^59 (1^-8.) Rel. I.L.R. 1941 

Lah. 66. 

198 Rel. I.L.R. 194 I Lah. 

383 (F.B.). 

231 Diss. 43 Bom.L.R. 144 

= LL.R. 1941 Bom. 315. 
534Disappr. (1941) i M.L. 

J- 15- 

646 Diss. 43 Bom.L.R. 681 

(F.B.). 

705 Not Foil. I.L.R. 1941 

Nag. 344 ; Ref. 16 Luck. 

398. 

713 I>ist. I.L.R. 1941 Kar. 

417. 

808 Overr. I.L.R. 1941 

Mad. 438= (1941) I M.L. 

('940 

I M.L.J. 193. 

833 Appr. (1941) 2 M.L.J. 

3n (F.B.). 


886 Foil. 20 Pat. 481 (S.B.). 

909 Appl. (1941) I M.LJ. 

407. 

915 Ref. 22 P.L.T. 798. 

57 Mad. 95 (F.B.) Ref. (1941) 2 
M.L.J. 951. 

177 Ref. (1941) 2 M.LJ. 

390. 

218 Ref. I.L.R. 1941 Lah. 

353- 

pill 43 (F-B.) 

roll. I.L.R. 1941 Mad. 
559 =(i 940 1 M.L.J.250; 
(194O 2 M.L.J. 529. 

to3 

M-L.J. 207 Overr. 
I.L.R. 1941 Mad. 438= 

’ M-LJ- 45 (F.B.). 

670=66 M.LJ. 532 Foil. 

700 Reviewed 20 Pat. 2a6 

767 Rel. I.L.R. 1941 M^d: 

1 3^* 

824 Ref. 20 Pat. 144. 

892 Ref 43 Bom.L.R. 646. 

1019 Foil. LL.R. ,9^1 

Nag. 496. 

5^ ^®2',g5 ('940 a M.L.J. 

cl 3I3. ('940 I 

88^ 

469 Dist. LL.R. 1941 Mad, 

o93* 

■ 770.^^^’ “ M-LJ- 

■ ??5=68 M.L.J. 540 (F.B.) 
Diss. I.L.R. 194, Mad.5t3 
=.('941) t M.L.J. A,; 
Disc. I.L.R. ,94,-' 1^’ 

255 ; Ref (.94,) I m.lj: 
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58 Mad. 735 Overr. A.I.R. 1941 

Mad. 417 (F.B.). 

743 Foil. I.T^.R. 1941 Lah. 

659- 

781 Disappr. I.L.R. 1941 

Bom. 34. 

9,18 (llB.) Dist. I.L.R. 

1941 Nag. 410. 

936 Dist. (1941) 2 M.L.J. 

956. 

972 (F.B.) Dist. (194O I 

M.L.J. 793, 

994 (F.B.) Foil. (194O 2 

M.L.J. 344* 

59 Mad. 1 Appr. LI.-R. 1941 Bom. 

290. 

75 Dist. I.L.R. 19^1 Mad. 

275 (F.B.) ; 544.' 

93 Appr. I.L.R. 1941 AH. 

77 (F.B.) ; 43 Bom.L.R. 

699- 

—171 Rcl. (1941) 2 M.L.J. 

172. 

202 (F.B.) Rcl'. (1941) 2 

M.L.J. 121. 

359 43 Bom.L. 

R. 225. 

377 Dist. I.L.R. 1941 Mad. 

220 —(1941) I M.L.J. 120. 
(S.B.). 

— 433 LL.R. 1941 All. 

54- 

616 Ref. 22 P.L.T. 202. 

667 Not Foil. 20 Pat. 727. 

779 Appr. & Foil. I.L.R. 

1941 Mad. 785^(1941) 2 
M.L.J. 79 (F.B.). 

805 Not Foil. LL.R. 1941 

Mad. 389. 

876 Ref. (1941) 2 M.L.J. 

403. 

1036 Ref. 43 Bom.L.R. 

888 . 

1064 Ref. (1941) 2 M.L.J. 

>34- 

I.L.R. 1937 Mad. 28 Ref. 20 Mad. 
755- 

12 1 Diss. 20 Pat. 459 (S.B.) 

471 Ref. (1941) 2 M.L.J. 

827. 

498 Foil. I.L.R. 1941 All. 

276; Ref. (1941) I M.L.J. 
779- 

■ -616 (F.B.) Di.st. 20 Pat. 

735 ; Appl. (1941) I M.L. 
J. 540; Cons. (1941) I 
M.L.J. 365. 

*797 (F.B.) Ref. (1941) 2 

M.L.J. 972 (P.C.). 

841 Ref. (1941) 2 M.L.J. 

968. 

880 (F.B.) Ref. (1941) 2 

M.L.J. 816 ; Rcl. (1941) 
2 M.L..J. 1050. 

906 Ref. I.L.R. 1941 All. 

343- 

980 Ref. (1941) 2 M.L.J. 

774- 

I.L.R. 1938 Mad. I Ref. I.L.R. 
1941 All. 54. 

72 Ref. 1941 Rang.L.R. 
268. 

162 Dist I.L.R. 1941 Nag. 

397- 


I.L.R 


I.L.R. 


I.L.R 


. 1938 Mad. 326 Foil. 
(1941) 1 M.L.J. 837; 
(1941) 2 M.L.J. 493. 

-3G0 Ref. 1941 Rang.L.R. 

L53- 

-431 Foil. (1941) 2 M.L.J. 
75- 

-451 Dist. (1941) 2 M.L.J. 
344- 

-568 Rel. (1941) 2 M.L.J. 
81C. 

-578 (F.B.) Ref. I.L.R. 1941 
Mad. 824. 

-598=A.LR. 1938 Mad. 

435 LL.R. 1941 Nag. 
344; I.L.R. I9<^i Bom. 

477- 

-744 (F.B.) Foil. LL.R. 

1941 Mad. 398. 

-968 Foil. (1941) 2 M.L.J. 
8B3 (F.B.). 

-98B Diss. I.L.R. 1941 Lah. 
*33- 

1939 Mad. 73 Ref. (194O 
2 M.L.J. 1024. 

-135 Ref. 45 C.W.N. 1023. 
-140 Disc. (1941) 2 M.L.J. 
883 (F.B.). 

-*5<==(i939) * M.L.J. 272 
(F.B.) Appr. (1941) I 
M.L.J. supp. I. 

-218 Appl. I.L.R. 1941 Mad 
53 ; Ref. I.L.R. 1941 Mad. 
486 ; 930. 

-252 Dist. I.L.R. 1941 Mad. 

7o3=(*940 * M.L.J.614. 
-269 Foil. LL.R. 1941 Mad. 
220 (S.B.) = (i94i) 1 M.L. 
J. *20. 

-443 Ref. I.L.R. 941 Nag. 
632. 

-466 (F.B.) Expl. 20 Pat. 
306 ; Ref. I.L.R. (1941) 
Kar. 3 (F.B.). 

-520 Foil. I.L.R. 1941 Mad. 
53* 

-530 Dist. (1941) I M.L.J. 
218. 

-566 (F.B.) Rcl. (1941) I 
M.L.J. O24. 

■^53 Appr. I.L.R. 1941 
Bom. 290. 

-870 Ref. (1941) 2 M.L.J. 
105. 

-886 Expl. (1941) 1 M.L.J. 
296. 

-891 Ref. I.L.R. 1941 Mad. 
675=(*940 < M.L.J. 586. 
-947 Appr. I.L.R. 1941 
Boni. 333 Foil. 43 Bom.L. 
R. 157 ; Ref. I.L.R. 1941 
Kar. 257. 

-1040 Foil. I.L.R. 1941 Nag. 
279- 

. 1940 Mad. 60 Ref. (1041) 
2 M.L.J. 1018. 

-123 Foil. (1941) 2 M.L.J. 
622. 

-149 Ref. (1941) 2 M.L.J. 
216. 

“1 72 (P.C.) Sge 6 y LA. 25. 
-188 Foil. I.L.R. 1941 Mad. 
78 


LL.R. 1940 Mad. 259 (F.B.) Ret 
LL.R. 1941 Mad. 708== 
(1941) I M.L.J. 414; I.L. 
R. 1941 Mad. 157; Ref. 
I.L.R.i94iLah. 308 (F.B.). 

349 (F.B.) Ref. (1941) I 

M.L.J. 365. 

599 (P-C.) See 67 LA. 222. 

649 Ref. LL.R. 1941 Mad* 

935- 

762 (F.B.) Ref. (1941) 2 

M.L.J. 390 ; Rcl. (i94») 

1 M.L.J. 6ri. 

79* = (J 940) * M.L.J. 732 

(F.B.) Does not affect 57 
Mad. 271 (F.B.) Ref. I. 

L. R. 1941 Mad. 559= 
(1941) 1 M.L.J. 250. 

815 Ref. (1941) 2 M.L.J. 

816. 

83oRcf. LL.R. 1941 Mad. 

567=(i()4i) I M.L.J. 123. 
872 (F.B.) Expl. (1941) 2 

M. L.J. 913. 

901 Dist. I.L.R. 1941 Mad. 

36. 

947 Expl. I.L.R. 1941 Mad 

486. 

969 (F.B.) Expl. I.L.R. 

1941 Mad. 761. 

1023 Foil. I.L.R. 1941 

Mad. 248. 

I.L.R. 1941 Mad. 43 Ref. (1941) 

2 M.L.J. 514, 

53 Ref. I.L.R. 1941 

Mad. 336. 

220 Ref. I.L.R. 1041 Mad. 

860. 

248 Ref. (1941) 2 M.L.J. 

703- 

275== (1940) 2 M.L.J. 990 

(F.B.) Foil. I.L.R. 1941 
Mad. 544= (1941) I M.L. 

J- 322. 

— 356 (F.B.) Expl. & FolL 

I.L.R. 1941 Mad. 785 J 
Ref. (1941) 2 M.L.J. 947. 


MADRAS LAW JOURNAL. 

I M.L.J. 321 See 14 Mad. 177. 

8 M.L.J. 182 Rcl. (1941) 2 M.L.J.- 
301. 

10 M.L.J. 398 Ref. (1941) 2 M.L. 

J- 529. 

n M.L.J. 353 Ref. (1941) 2 M.L. 

J- 304- 

13 M.L.J. 292 (F.B.) Ref. (1941) 

I M.L.J. 31, 

14 M.L.J. 84 See 27 Mad. 243 

(F.B.) Ref. (1941) 2 M.LJ. 

3” (FB.). 

339 Foil. I.L.R. 1941 Nag 

437- 

16 M.L.J. 272 Ref. (1941) I M.L. 
J- *74- 

545 See 30 Mad. 26 Foil. 

(1941) 2 M.L.J. 622 (F.B.) 

19 M.L.J. 270 Foil. I.L.R. 1941 

Nag. 90. 

20 M.L.J. 407 See 34 Mad. 47 Ref. 

(194O a M.L.J. 386. 
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a I M.LJ. 21 (F.B.) Ref. I.L.R. 
1941 Lah. 308 (F.B.). 

254 Ref. (1941) I M.L.J. 

724. 

481 Ref. I.L.R. 1941 Mad. 

49; I.L.R. 1941 Mad. 935 
= (1940 I M.L.J. 721. 

22 M.L.J. 186 Ref. I.L.R. 1941 

Mad. 592= (1941) I M. 

L.J. 236. 

— 379 Ref. I.L.R. 1941 Mad. 

753- 

23 M.L.J. 223 Appl. I.L.R. 1941 

Mad. 13 (F.B.). 

■ 352 Dist. (1941) I M.L.J. 

373- 

*417 Sundara Iyer J*s view 

approved I.L.R. 1941 Mad 

5i3 = (i940 I M.L.J. 441 
(F.B.). 

*4 M.L.J. 49 Expl. & Dist. (1941) 

1 M.L.J. 492. 

223 Ref. (1941) 2 M.L.J. 

442. 

266 Ref. (1941) 2 M.L.J. 

99- 

659 Ref. (1941) 2 M.L.J. 

159- 

26 M.L.J. 260 Rel. 45 C.W.N. 

1047. 

-509 Foil. I.L.R. 1941 Mad. 

I9i==(i94i) I M.L.J. 77 
(F.B.). I 

27 M.L.J. 231 Ref. I.L.R. 1941 

Mad. 322. 

295 Ref. (1941) 2 M.L.J. 

993- 

677 Rel. I.L.R. 1941 Nag. 

467- 

29 M.L.J. 125 Ref. I.L.R. (1941) 

2 Cal. 237. 

-551 Rel. (1941) I M.L.J. 

354- ; 

30 M.L.J. 607 Ref. I.L.R. 1941 

Mad. 767. 

607 Ref. (1941) I M.L.J. 

788 (F.B.). 

3* M.L.J. 207 Ref. 43 Bom.L.R. 

719- 

32 M.L.J. 259 Foil. (1941) 2 

M.L.J. 568. 

33 M.L.J. 84 Foil. (1941) I M.L.J* 

759* 

■ 601 Rel. I.L.R. 1941 Nag. 

513- 

34 M.L.J. 439 Ref. I.L.R. i94* 

Mad. 767; (1941) 2 M.L. 

J.788 (F.B.). 

36 M.L.J. 188 Rel. (1941) 2 M.L. 

J- 301. 

-618 Dist. I.L.R. 1941 Nag 

sis- 
sy M.L.J. 188 Ref. (1941) 2 M.L. 

J. 972 (P.C.). 

234 Dist. (1941) I M.L.J. 

200. ' 

y. D. 1941 — d 


39 M.LJ. 233 Rel. 1941 A.L.J. 
361. 

492 Treated as overruled 

by 66 M.L.J. 614 (P.C.) 
(1941) I M.L.J. 374= 
I.L.R. 1941 Mad. 587. 

565 Diss. I.L.R. 1941 Mad. 

• 720. 

565 Ref. (1941) I M.L.J. 

336 (F.B.). 

41 M.L.J. 198 Dist. (1941) 2 M.L. 

J* 956. 

42 M.L.J. 51 Rel. (1941) 2 M.L.J. 

125- 

426 Foil. I.L.R. 1941 Nag. 

559* 

551 Ref. I.L.R. 1941 Mad. 

486. 

43 M.L.J. 264 Appl. (1941) 2 M. 

LJ. 79 (F.B.). 

827 Ref. (1941) 2 M.L.J. 

834. 

44 M.LJ. 1 71 Ref. (1941)2 M.L. 

J, 1024. 

431 Ref. (194O 2 M.L.J. 

558. 

486 Appr. I.L.R, 1941 

Mad. 212 (F.B.). 

46 M.L.J. 125 Ref. (1941) 2 

M.L.J. 99. 

371 Foil. (1941) 2 M.L.J. 

481. 

47 M.L.J. 671 Overr. A.I.R. 1941 

Mad. 822 (F.B.). 

671 Overr. (1941) 2 M.L. 

J. 463 (F.B.). 

48 M.L.J. 616 Overr. (1941) 2 

M.L.J. 956 (F.B.). 

49 M.L.J. 55 Rel. I.L.R. 1941 

Lah. 39. 

266 See 48 Mad. 933 Ref. 

(1941) 2 M.L.J. 134. 

554 Ref. (1941) 2 M.L.J. 

770. 

717 Ref (1941) 2 M.L.J. 

568. 

50 M.L.J. 559 Doubted I.L.R. 

1941 Mad. 592^(1941)1 
M.L.J. 236. 

51 M.L.J. 500 (F.B.) Ref. (1941) 

2 M.L.J. 962. j 

52 M.L.J. 121 Ref I.L.R. 1941 . 

Mad. 157. 

330 Ref (1941) 1 M.L.J. 

31- 

53 M.L,J. 178 Rel. I.L.R. 1941 

Nag. 513. 

255 Dist. 20 Pat. 261. 

-494 Rel. (1941) 1 M.L. 

J* 638. 

763 Rel. (1941) I M.L.J. 

807, 

54 M.L.J. 462 (P.C.) Dist. (1941) 

2M.L.J.717. 

55 M.L.J. 132 Ref (1941) 2 M.L. 

J. 304 J 877- 

330 Ref (1941) 2 M.L.J. 

500 (F.B.). 1 


1 56 M.L.J. 269 Ref 16 Luck. 191. 

299 Foil. I.L.R, 1941 Mad. 

109. 

394 Rel. (1941) 2 M.L.J, 

567. 

— 489 Appr. (1941) 2 M.L.J, 

684. 

760 See 52 Mad, 620 (F.B.) 

observations not approved 

(1941) 2 M.L.J. 803 (F, 

B.). 

57 M.L.J, 581 (P.C.) Foil. I.L.R. 
1941 Mad. 232. 

^00 Dist, (1941) 1 M.L.J. 

484. 

58 M.L.J. 170 Dist. I.L.R. 1941 
Mad. 136. 

349 Ref 43 Bom.L.R. 440 

(P.C.). 

59 M.L.J. 82 See 57 LA. 117 Ref 
(1941) 2 M.L.J. 827 
(P.C.N 

— 928 Disappr. (1Q41) 2. 

M.LJ. 986. ^ 

60 M.L.J. 90 Ref (1941) 2 M.L.J 
568. 

97 Foil. (1941) 1 M.LJ. 

580. 

: 61 M.L.J. 39 Ref I.L.R. 1941 
Mad. 708= (1941) I M.L, 

J* 417. 

; 805 Appr. (1941) 2 M.L.J, 

450. 

03 M.L.J. 414 Ref I.L..R 1941 

Mad. 500. 

(*941) 2 

c 529* 

64 M.L.J. 715 (P.C.) Expl. (1941) 

c X , T ^•F'*J- 378. 

65 M.L.J. 29 Ref I.L.R. 1941 
Mad. 486. 

-302 Ref I.L.R. 1941 Mad. 

486. 

678 Ref (1941) a M.L.J. 

544* 

66 M.L.J. 65=61 I.A. 90 Ref 
(1941) 2 M.L.J. 816. 

67 M.L.J. 364 Ref (1941) 2 M.L. 
on -J- 932. 

68 M.UJ. 67 Appr. I.L.R. 1941 
Bom. 290. 

283 Ref. I.L.R. 1941 Mad. 

400. 

69 M.L.J. 388 Ref (194,) 2 

M.L.J. 803 (F.B.V 

443 Foil. (1941) 2 M.L.J. 

537- 

479 FoU. (194,) I M.L.L 

796. 

487 Rel. (1941) , M.L.J. 

765. 

695 Ref I.L.R. 1941 Mad. 

(F°bT)!'^‘^ * 47 

■ iio 

799 Dist. (194,) , M.L.J. 

^^76 (1*^0 ’ “•'"J- 

^°^‘Wo3®(f11:94.)2M.U 
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71 M.L.J. I Ref. I.L.R. 1941 Nag. 
632. 

663 Ref. (1941) 2 M.L.J. 

968. 

(*937) * M.L.J. 28 Ref. (1941) 2 
M.L.J. 442. 

89 Foil. (1941) r M.L.J. 

796. 

496 Dist. (1941) I M.L.J. 

41 1. 

(1937) 2 M.L.J. 17 Ref, I.L.R. 

194* Mad. 486. 

■ 170 Diss. I.L.R. 1941 Mad. 

739- 

Disappr. (1941) I M.L.J. 
388. 

Overr. A.I.R. 1941 Mad. 
475- 

273 Overr. (1941) 2 M.L.J. 

968. 

386 Affirmed (1941) 2 

M.L.J. 58 (P.C.). 

559 Reversed A.I.R. 1041 

P.C. 43- 

666 Appr. (1941) 2 M.L.J. 

986. 

717 Ref. (194*) 2 M.L.J. 

968. 

830 Dist. I.L.R. 1941 Mad. 

559= (*94*) * M.L.J. 250. 
(*938) I M.L.J. 574 Ref. (1941) 
2 M.L.J. 490. 

824 Ref. (1941) I M.L.J. 

537. 

856 Ref. (1941) 2 M.L.J. 

487. 

(1938) 2 M.L.J. 44 Ref. (1941) 2 
M.L.J. 968. 

428 Ref. I.L.R. 1941 Mad. 

775- 

Foil. (1941) I M.L.J. 
800 (F.B.). 

434 Dist. I.L.R. 1941 Mad. 

275 (F.B.). 

647 Foil. (1941) 1 M.L.J. 

796. 

■ ^745 Affirmed {1941) i 

M.L.J. 310. 

(*939) * M.L.J. 120 Ref. (1941) 2 
M.L.J. 390. 

209 Ref. (1941) 2 M.L.J. 

9*0. 

324 Ref. I.L.R. 1941 Mad. 

(*94*) * M.L.J. 788 (F. 

B. ). 

412 Overr. (1941) 2 M.L. 

J. 618. 

— 476 Reversed A.I.R. 1941 

Mad. 428. 

780 Affirmed (1941) i 

M.L.J. 479. 

Supp. 1 = 1939 F.C.R, 18 

Ref. I.L.R. 1941 Mad. 874; 
(1941) I M.L.J. Supp. 
65 ; (1941) 2 M.L.J. 607. 

(1939) 2 M.L.J. 225 Overr. I.L.R. 
1941 Mad. 53 Dis. 

C. W.N. 530. 

226 ; Rel. (1941) 2 M.L.J. 

567; Ref. (1941) 2 M.L.J. 

962. 


(1939) 2 M.LJ, 325 Ref. (*94*) 
I M.L.J. 818. 

362 Ref. (1941) 2 M.L.J. 

99- 

469 Ref. (1941) 2 M.L.J. 

1018. 

495 Ref. (1941) 1 M.L.J. 

605 = 1. L.R 1941 Mad. 383. 

593 Foil. (1941) I M.L.J. 

759- 

604 Ref. (1941) 2 M.L.J. 

47 (F-B.)- 

609 Ref. I.L.R. 1941 Mad. 

128; 261 (1941) iM.LJ. 
164 (F.B.). 

619 Reversed A.I.R. 1941 

Mad. 678. 

658 Diss. I.L.R. 1941 Mad. 

248. 

686 Affirmed (*941) i 

M.L.J. 153. 

727 Ref. (1941) 2 M..L.J. 

*23. 

745 Foil. I.L.R. 1941 Mad. 

496=(i94*) I M.L.J. 467. 

822 Rel. (1941) 2 M.L.J. 

722. 

853 Disappr. I.L.R. 1941 

Mad. 261 = (1941) 1 M.L. 
J. 164 (F.B.). 

864 Ref. (1941) 2 M.L.J. 

1018. 

Supp. 45= 1939 F.C.R. 193 

Ref. (1941) I M.L.J. Supp. 
49 Reviewed 20 Pat. 429 
(F.C.). 

(1940) I M.L.J. 134 Reversed 

A.I.R. 1941 Mad. 475. 

134 Reversed (1941) i 

M.L.J.388. 

254 Ref. (1941) 2 M.L.J. 

9*0. 

268 Ref. (1941) I M.L.J. 

721. 

363 Dist. (1941) I M.L.J. 

270. 

369 Ref. (1941) 2 M.L.J. 

*59- 

422 Appr. I.L.R. 1941 

Mad. 26i = (i94i) i M.L. 
J. *64 (F.B.) 

647 Reversed (1941) 2 

M.L.J. 932. 

693 Reversed A.I.R. 1941 

Mad. 549= (*94*) * M.L. 

J. 484* 

860 Reversed (1041) i 

M.L.J. 833. 

(1940) 2 M.L.J. 5 Affirmed (1941) 
2 M.L.J. 35 (F.B.). 

174 Ref. (1941) 2 M.L.J. 

257 ; 261. 

185 Appr. (1941) I M.L.J. 

25- 

202 Ref. (1941) 2 M.L.J. 

295; Foil. (1941) 2 M.L. 
J- 359- 

283 Dist. (1941) 2 M.L.J. 

123. 

291 Appr. (1941) I M.L.J. 

304- 

Foil, I.L.R. 194^ Mad. 
496=(*940 I M.L.J. 467 


(1940) 2 M.LJ. 371 Affirmed 
(1941) I M.L.J. 614. 

402 Overr. (1941) 2 M.L.J. 

956 (F.B.). 

468 Expl. (1941) I M.L.J. 

185. 

476 Foil. (*94*) 2 M.L.J. 

658. 

516 Foil. I.L.R. 1941 Mad. 

53- 

547 Foil. (1941) I M.L.J. 

296. 

^ 556 Rel. (1941) I M.L.J. 

200. 

651 Foil. (1941) 1 M.L.J. 

39) (*94*) 2 M.L.J.257. 

664 Foil. (1941) I M.L.J. 

302. 

685 Foil. (*941) 2 M.L.J. 

658. 

700 Ref. (1941) 2 M.L.J. 

537- 

707 Ref. (1941) I M.L.J. 

156. 

726=51 L.W. 453 Appr. 

I.L.R. 1941 Mad. 191 = 
(1941) 1 M.LJ. 77 (F.B.). 

760 Foil. (1941) 2 M.L.J. 

351. 

786 Foil. (1941) 2 M.L.J. 

255- 

825 Foil. (1941) i M.L.J. 

633- 

Ref. (1941) 2 M.L.J. 655. 

841 Ref, (1941) i M.L.J. 

605. 

•872 Dist. (1941) I M.L.J. 


223; (J9M) « M.LJ.547. 
-887 Dist. (1941) I M.L.J. 


223 ; Appl. (1941) 2 M.L. 

J- 257- 

934, Foil. (1941) 2 M.L.J. 

584- 

935 Disappr. I.L.R. 1941 

Mad. 433 (F.B.) = (1941) 

I M.L.J. 333 ; Foil. (1941) 

I M.L.J. 177. 

(1941) I M.L.J. I Expl. (1941) 2 
M.LJ. 79 (F.B.). 

39 Foil. (1941) I M.L.J. 

718 ; Ref. (1941) 2 M.L.J. 

703- 

116 Reversed (1941) 2 

M.LJ. 248. 

120 See I.L.R. 1941 Mad. 

220 (S.B.) Ref. (1941) 2 
M.L.J. 152 (S.B.). 

164 Ref. (1941) 2 M.L.J. 

295. 

773 Ref- (*94*) a M.L.J. 

703- 

837 Ref. (1941) 2 M.L.J. 

1018. 

Supp. I Ref. (1941) 2 M. 

L. J. 514. 

49 Supp. Ref. {1941) 2 

M. L.J. 514. 

(1941) 2 M.L.J. 47 Rcl. (1941) 2 
M.L.J. 577. 

79 Ref. (194O a M.LJ, 

947‘ 
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(1941) 2 M.LJ. 257 Ref. (1941) 
2 M.L.J. 261. 

456 (f.n.) Disappr. (1941) 

2 M.L.J. 455. 

(^940 2 

M.L.J. 455. 

587 Dis. (1941) 2 M.L.J. 

568. 


MADRAS LAW WEEKLY. 

I L.W. 51 1 Appr. (1941) 2 M.LJ. 
798 (F.B.). 

3 L.W. 405 Overr. I.L.R. 1941 

Mad. 212 (F.B.). 

4 L.W. 440 Ref. (1941) 2 M.L.J. 

1047. 

5 L.W. 158 Foil. (1941) 2 M.L.J, 

622 (F.B.). 

-672 Ref. (1941) 2 M.L.J. 

35 (F.B.). 

721 Ref. (1941) 2 M.L.J, 

816. 

13 L.W. 153 Ref. (1941) 2 L.W. 
35 (F.B.). 

212 Ref. (1941) 2 M.L.J. 

35 (F.B.). 

16 L.W. 678 Ref. (1941) 2 M.L.J. 

1024. 

17 L.W. 107 Ref. I.L.R. 1941 

Nag. 632. 

18 L.W. 453 Dist. (1941) 2 M.L.J. 

167. 

20 L.W. 503 Not Appr. (1941) 2 

M.L.J. 798 (F.B.). 

916 Ref. (1941) 2 M.L.J* 

401. 

919 Ref. (1941) 2 M.L J. 

420. 

21 L.W. 606 Foil. I.L.R. 1941 

Mad. 27. 

24 L.W. 22 Rel. (1941) I M.L.J 

200. 

659 Ref. (1941) 2 M.L.J. 

537* 

25 L.W. 86 Ref. (1941) 2 M.L.J. 

420. 

27 L.W. 483 Foil. ■ I.L.R. 194* 

Mad. 850 (F.B.). 

28 L.W. 869 Ramesam, J’s obser- 

vations explained and Dist- 
inguished (1941) I M.L.J. 
286. 

30 L.W. 778 Foil. (1941) I M. 
^•J' 580* 

34L.W. 399 Appl. (1941) I M.L.J 
793. 

949 Ref. (1941) 2 M.L.J. 

99. 

35 L.W. 98 Ref. (194O 2 M.L.J. 
534* 

37 L.W. 729 Oven*. (1941) 2M.L. 

J. 803 (F.B.). 

38 L.W. 877 Rel. (1941) I M.L.J. 

267. 

40 L.W. 595 Dist. (1941) * M.LJ. 
388. 


45 L.W. 380 Ref. I.L.R. 1941 
Mad. 708. 

767 Ref. (1941) 2 M.L.J. 

883 (F.B.y. 

47 L.W. 51 Ref. (1941) 2 M.L.J. 
121. 

668 Ref. (1941) 2 M.L.J. 

216. 

50 L.W. 95 Disc. I.L.R. 1941 

Bom. 191. 

■ 364 Ref. I.L.R. 1941 Mad. 

850 (F.B.) 

^571 Ref. (1941) 2 M.L.J. 

406. 

51 L.W. 237 Not Appr. I.L.R. 

1941 Mad. 57. 

606 Not Appr. (1941) 2 

M.L.J. 855. 

52 L.W. 377 Reversed A.I.R. 1941 

Mad. 580. 


1939 M.W.N.Cr. 133 Ref. I.L. 
R. 1941 Mad. 503=094*) 
I M.L.J. 227. 

Cr. 174 Ref. I.L.R. 1941 

Mad. 503= (1941) I M.L. 
J. 227. 

739 I>ist. (1941) I M.L.J. 

421. 

*940 M.W.N. 547 Dist. (1941) I 
M.L.J. 267. 

895 Ref. 16 Luck. 538. 


MADRAS WEEKLY NOTES. 

1914 M.W.N. 502 Not Appr. 
(1941) 2 M.L.J. 798 (F.B.). 

1918 M.W.N. 244 Ref. 43 Bo m. 

L. R. 440 (P.C.). 

262 Ref. 16 Luck. 538. 

680 Ref. (1941) 2 M.L.J. 

877. 

1919 M.W.N. 805 Dist. (1941) 2 

M. LJ. 956 (F.B.). 

1920 M.W.N. 412 Rel. (1941) 

1 M.L.J. 140. 

1928 M.W.N. 415 Ref. 43 Bom. 

L. R. 440 (P.C.). 

1930 M.W.N. 1145 Ref. (1941) 

2 M.L.J. 99. 

1931 M.W.N. Cr. *194 Ref. 

(1941) 2 M.L.J. 852. 

1932 M.W.N. 655 Ref. (1941) 2 

M. L.J. 500 (F.B.). 

1033 M.W.N. 791 Foil. (1941) I 

M.L.J. 800 (F.B.) ; Rel. 
I.L.R. 1941 Mad. 775. 

1263 Foil. (1941) 2 M.L.J. 

618. 

1935 M.W.N. 179 Expl. (194*) 2 

M.L.J. 401. 

820 Ref. (1941) 2 M.L.J. 

534. 

1936 M.W.N. 367 Reversed A. 

I. R. 1941 P.C. 90. 
839 Ref. (1941) 2 M.L.J. 

534. 

^1088 Overr. I.L.R. 1941 

Mad. 322. 

1095 Ref. (1941) 2 M.L.J. 

534. 

1937 M.W.N. 279 Reversed A.I. 

R. 1941 Mad. 620. 

398 Expl. (1941) I M.L.J. 

354. 

■415 Dist. (194*) * M.L.J. 
3*. 

-465 Overt. I.L.R. 1941 

Mad. 347= (194*) * M.L. 

J. 257 (F.B.). 

.—672 Ref. (1941) 2 M.L.J. 
774- 


MADRAS HIGH COURT 
REPORTS. 

1 M.H.C.R. 448 Ref. I.L.R. 1941 

Mad. 486. 

2 M.H.C.R. 196 Ref. I.L.R. X941 

Bom. 350. 

5 M.H.C.R. 90 Reviewed (1Q41) 
2 M.LJ. 848. 

7 M.H.C.R. 260 Ref. I.L.R. 1941 
All. 370. 

290 Ref. I.L.R. 1941 All. 

370. 


NAGPUR LAW REPORTER. 

1 N.L.R. 66 Ref. I.L.R. 1941 Nag. 

255* 

2 N.L.R. 4 . Ref.I.L.R. 1941 Nag. 

337 Foil. I.L.R. 1941 
Nag. 655. 

^25 Ref. I.L.R. 1941 Nag. 

255* 

^34 Ref. I.L.R. 1941 Nag. 
337- 

—170 Foil. I.L.R. 1941 Nag. 
203. 

4 N.L.R. 120 Ref. I.L.R. 1941 
Nag. 348 Dist, I.L.R. 
*94* Nag. 571. 

6 N.L.R. 12 Ref. I.L.R. 1941 Nag. 
34®* 

8 N.L R. 22 Foil. I.L.R. 1941 
Nag. 203. 

107 FoU. I.L.R. 194, Nag. 

279. 

93 Ref. I.L.R. 1941 
Nag. 54 (F.B.) ; FoU. I 
L^. 1941 Nag. 372. 

" 39 Foil. I.L.R. 1941 

Nag. 372. 

126 Ref. I.L.R. 1941 Nag. 
337* 

266 '94* Nag. 


12 N.L.R. 19 Not Foil. I.L.R 
1941 Nag. 607. 

It ”94' Nag. 

''•Nag.“6^9K'='- 

81 Dist. I.L.R. 1941 
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13 iN.L.R. 109 Ref. I.L.R. 1941 
Nag. 255. 

130 Foil. I.L.R. 1941 Nag. 

214. 

14N.L.R. I Ref. I.L.R. 1941 Nag. 

356. 

loi Ref. I.L.R. 1941 Nag. 

54 (F.R.). 

181 Foil. I.L.R. 1941 Nag. 

214. 

17 N.L.R. 66 Rel. I.L.R. 1941 
Nag. 90. 

iB N.L.R. 15 Overr. I.L.R. 1941 
Nag. 662 = A.I.R. 194! 
Nag. 313. 

82 Dist. I.I-.R. 1941 Nag. 

203. 

'1 19 Ref. I.L.R. 1941 Nag. 

2 j 5- 

121 Foil. I.L.R. 1941 Nag. 

2 79- 

19 N.L.R. 59 Ref. I.L.R. 1941 

Nag. 54 (F.B.). 

20 N.L.R. 140 Rcl. I.L.R. 1941 

Nag. 415. 

— 145 Ref. I.L.R. 1941 Nag. 

96. 

21 N.L.R. 23 Not Poll. I.L.R. 

1941 Nag. 381. 

22 N.L.R. 8G Rcl. I.L.R. 1941 

Nag. 348. 

Appr. I.L.R. 1941 Nag. 
454* 

*3 N.L.R. 148 Overr. I.L.R. 

1941 Nag. 386. 

160 Appr. I.L.R. 1941 Nag 

54 (F.B.). 

24 N.L.R. 54 Ref. I.L.R. 1941 

Nag. 255. 

83 Overr. I.L.R. 1941 Nag. 

1 44' 

25 N.L.R. 144 Not Foil. I.L.R. 

1941 Nag. 178. 

187 (F.BO Not Foil. I.L.R. 

1941 Nag. 607. 

26 N.L.R. 183 Rel. I.L.R. 1941 

Nag. 467. 

217 Foil. I.L.R. 1941 Nag. 

279- 

27 N.L.R. 183 Foil. I.L.R. 1941 

Nag. 337. 

-226 Rcl. I.L.R. 1941 Nag. 

629. 

28 N.L.R. 93 Foil. I.L.R. 1941 

Nag. 203. 

-214 Foil. I.L.R. 1941 Nag. 

474- 

29 N.L.R. 20 Foil. I.L.R. 1941 

Nag. 222. 

31 Rcl. I.L.R. 194! Nag. 

345. 

*41 Ref. & Rcl. I.L.R. 1941 

Nag. 135. 

^52 Foil. I.L.R, 1941 Nag. 

485- 

130 Ref. I.L.R. 1941 Nag. 

276. 

342 Ref. I.L.R. 1941 Nag. 

I (F.B.). 

367 Dist. I.L.R. 1941 Nag. 


96. 


30 N.L.R. 121 Foil. I.L.R. 1941 

Nag. 279. 

135 Rei. I.L.R. 1941 Nag. 

381. 

240 Ref. I.L.R. 1941 Nag. 

474. 

31 N.L.R, 117 Foil. I.L.R. 1941 

Nag. 496. 

223 Foil. I.L.R. 1941 Nag. 

203. 

260 Appr. I.L.R. 1941 Nag 

392. 

347 Dist. I.L.R. 1941 Nag. 

471. 

Supp. 43 (F.B.) Overr. 

I.L.R. 1941 Nag. I (FB.). 

Supp. 132 Ref. I.L.R. 1941 

Nag. 54 (F.B.). 

Supp. lOo (F.B.) Rel. I.L. 

R. 1941 Nag. 178. 

I.L.R. 1936 Nag. 30 Not Foil. 
I.L.R. 1941 Nag. 381. 

92 r.xpl. & Dist. I.L.R. 

1941 Nag. 496. 

104 (P.C.) Ref. I.L.R. 1941 

Nag. 203. 

I.L.R. 1937 Nag. 58 Rcl. I.L.R. 
1941 Nag. 571. 

71 Ref. I.L.R. 1941 Nag. 

299- 

97 .\ppr. I.L.R. 1941 Nag. 

543. 

268 Dist I.L.R. 1941 Nag. 

506; Ref. I.L.R. 1941 
Nag. 104. 

350 Dist. I.L.R. 1941 Nag. 

57>. 

461 Dist. I.L.R. 1941 Nag. 

500. 

I.L.R. 1938 Nag. 54 A.I.R. 1937 

3541 I^ef. 45 C.W.N. 
J97- 

91 Ref. I.L.R. 1941 Nag. 

607. 

370 Rcl. I.L.R. 1941 Nag. 

615. 

431 Dist. I.L.R. 1941 Nag. 

513. 

489 Foil. I.L.R. 1941 Nag. 

428. 

I.L.R. 1939 Nag. I Rcl. I.L.R. 
1941 Nag. 348. 

88 Rcl. I.L.R. 1941 Nag, 

178. 

124 Ref. I.L.R. 1941 Nag. 

563- 

•559 Foil. 20 Pat. I. 


^ ^ • 

I.L.R. 1940 Nag. 441 Rcl. I.L.R. 
1941 Nag. 144. 

512 Foil. (1941) 2 M.L.J. 

690. 

I.L.R. 1941 Nag.323 Foil. I.L.R. 
1941 Nag, 330. 

348 Rcl. I.L.R. 1941 Nag. 

454- 


NAGPUR LAW JOURNAL 

15 N.L.J. 141 Overr. I.L.R. 19^; 
Nag. 513. 


1 7 N.L.J. 57 Not Foil. I.L.R. 1941. 

Nag. 178. 

18 N.L.J. 134 Foil. I.L.R. 1941 

Nag. 214. 

149 Ref. I.L.R. 1941 Nag. 

474 - 

185 Ref. I.L.R. 1941 Nag. 

474 * 

19 N.L.J. 18 Dist. I.L.R. 1941 

Nag. 139. 

254 Diss. I.L.R. 1941 Nag. 

513- 

20 N.L.J. 29 Rcl. I.L.R. 1941 Nag. 

428. 

1938 N.L.J. 472 Rel. I.L.R. 1941 

Nag. 464. 

1028 N.L.J. 476 Reversed A.I.R. 
1941 Nag. 1 16. 

1939 N.L.J. 129 Foil. I.L.R. 1941 

Nag. 513. 

171 Not Foil. I.L.R. 1941 

Nag. 428. 

477 Rcl. I.L.R. 1941 Nag. 

474 - 

1940 N.L.J. 256 Dist. I.L.R. 1941 

Nag. 428. 


C. P. L.\W REPORTS. 

7 C.P.L.R. 42 Not Foil. I.L.R. 
1941 Nag. 474. 

1 1 1 Appr.I.L.R. 1941 Nag. 

392. 

II C.P.L.R. 1 Ref. I.L.R. 1941 

Nag. 54 (F.B.). 

Ill Not Foil. I.L.R. 1941 

Nag. 474. 

13 C.P.L.R. 1 13 Ref. I.L.R. 1941 

Nag. 54 (F.B.). 

137 Rel. I.L.R. 1941 Nag. 

598. 

156 Rel. I.L.R. 1941 Nag. 

437- 

14 C.P.L.R. 129 Foil. I.L.R. 1941 

Nag. 369. 

15 C.P.L.R. 143 Rcl. I.L.R. 1941 

Nag. 54 (F-B.). 

16 C.P.L.R. 135 Rcl. I.L.R. 1941 

Nag. 203. 


I.L.R. LUCKNOW SERIES. 

1 Luck. I Rcl. 16 Luck. 302, 

83 Rev. 20 Pat. 798. 

318 Rcl. 16 Luck. 266. 

469 Rel. 16 Luck. 223. 

554 Ref. I.L.R. 1941 All. 

4-13 • 

2 Luck. 288 Ref. 43 Bom.L.R. 

807. 

408 Rcf.I.L.R. 1941 Nag. 

164. 

4 Luck. 20 Rcl. I.L.R. 1941 Nog. 
* 35 - 

168 Ref. 45 C.W.N. 122. 

• 270 Ref. 16 Luck. 435. 

347 Foil. I.L.R, 194! Nag. 

543 - 

643 Ref. 16 Luck. I (F.B.). 

-667 Ref. I.L.R. 1941 Nag.. 

543 - 


CASES FOLLOWED, OVERRULED, ETC. 


XXIX 


5 Luck. 1 57 Dist. 1 6 Luck. 42 1 . 
172 Doubted 20 Pat. 86 

Rel. I.L.R. 1941 Nag. 513. 

649 Not Foil. I.L.R. 1941 

Nag. 598. 

691 Ref. 16 Luck. 168. 

6 Luck. 158 Ref. 16 Luck. 484. 
234 Diss. (1941) 2 M.L.J. 

754- 

7 Luck. 300 Ref. I.L.R. 1941 All. 

443- 

350 Foil. 16 Luck. I (F.B.). 

— = 442 Ref. 16 Luck. 464(F.B.) 

578 Ref. I.L.R. 1941 Lah. 


100. 

60I (F.B.) Diss. I.L.R. 

1941 Lah. 395 (F.B*.). 
Rel. I.L.R. 1941 Nag. 613. 

8 Luck. I (F.B.) Not Foil. 43 
Bom.L.R. 800. 

185 Rel. I.L.R. 1941 Lah. 

568. 

286 Foil. I.L.R. 1941 Nag. 

506. 

Ref. I.L.R. 1941 Kar. 171. 
•488 Ref. 43 Bom.L.R. 553. 


668 Rel. 16 Luck. 526. 

9 Luck. 77 Ref. I.L.R. 1941 Nag. 

J50. 

— '219 Ref. 16 Luck. 79. 

■ — 344 Rel. 16 Luck. 260. 

407 Rel. 16 Luck. 230. 

10 Luck. 61 Rel. 16 Luck. 302. 
281 Diss. I.L.R. 1941 All. 

280. 

387 Ref. 16 Luck. 516 

(F.B.). 

11 Luck. 5 Ref. 16 Luck. 515 

(F.B.). 

^401 Ref. 1941 Rang.L.R. 

138. 

607 Foil. I.L.R. i94> Nag. 

437- . 

12 Luck. 21 1 Overr. A.I.R. 194* 

Oudh 210 (F.B.). 

241 Ref. 16 Luck. 99. 

.13 Luck. 13 Ref. I.L.R. 194* 

483. 

Ref. 43 Bom.L.R. 618. 

18 Foil. I.L.R. 1941 Nag. 
96. 

ji ==(19381 I M.L.J. 4* 
(P.C.) Appl. (194O * 

M.L.J. 270. ■ 

•628 (F.B.) Rel. I.L.R. 194* 
Lah. 451 (F.B.). 

Rel. 16 Luck. 526. 

761 (F.B.) Ref. 16 Luck. 

99. 

14 Luck. 49 Rcl. 16 Luck. 188. 

Ref. 16 Luck. 533- , , 

176 (F.B.) Rel. 16 Luck. 

526. 

218 Ref. 16 Luck. 402* 
344 FoU. I.L.R. 194* All. 

I^i' Ref. I.L.R. 1941 Lah. 
234 (F.B.). 

*442 Rel. 16 Luck. 05* 

Dist. 16 Luck. 184. 

.515 Ref. 16 Luck. 626. 


l: 


14 Luck. 524 Rel. 16 Luck. 287. 

Ref. 16 Luck. 538. 

698 Ref. 16 Luck. 27. 

15 Luck. 26 Foil. 16 Luck. 72. 

68 Rel. 16 Luck, i 4. 

126 Rel. 16 Luck. 184. 

163 Ref. 16 Luck. 24. 

268 Ref. 16 Luck. 506. 

586 Ref. I.L.R. 1941 All. 

443- 

641 Rel. 1941 A.L.J. 549 

(F.B.). 

674 Ref. I.L.R. 1941 All. 

543- 

16 Luck. 61 Rel. 16 Luck. =^06. 


OUDH CASES. 

5 O.C. 355 Rel. 16 Luck. 256. 

7 O.C. 74 Rel. 16 Luck. 230. 

234 Rel. 16 Luck. 256. 
359 *8 Luck, i (F.B.). 

8 O.C. 77 Ref. 16 Luck. 464 (F.B.) 
86 Ref. I.L.R. 1941 All. 77 

. (F.B.). 

177 Rel. 16 Luck. 223. 

10 O.C. 235 Ref. 16 Luck. 145. 

1 1 O.C. 64 Ref. 1941 A.L.J. 43. 

293 Ref. 16 Luck. 145. 

12 O.C. I Rel. 16 Luck. 230. 

14 O.C. Ill Ref. 16 Luck. 79. 

16 O.C. 45 Ref. 16 Luck. 464 (F. 

B.). 

17 O.C. 210 Ref. 16 Luck. 402. 

224 Ref. 16 Luck. 435. 

19 O.C. 75 Rel. 16 Luck. 266. 

21 O.C. 180 Ref. 16 Luck. 145. 

22 O.C. 194 Ref. I.L.R. 1941 All. 

77 (F.B.). 

23 O.C. 349 Ref. 16 Luck. 294. 

24 O.C. 143 Ref. 16 Luck. 435. 
.361 Rel. 16 Luck. 526. 

25 O.C. 115 Ref. 16 Luck. 99. 

26 O.C. 121 Ref. 16 Luck. 464 

(F.B.). 

.228 Ref. 16 Luck. 626. 

245 Ref. 16 Luck. 484. 

-386 Ref. 16 Luck. 626. 


27 O.C. 318 Ref. 16 Luck. 464 

(F.B.). 

.318 Overr. A.I.R. 1941 

Oudh 210 (F.B.). 

28 O.C. 65 Rel. 16 Luck. 266. 


I.L.R. PATNA SERIES. 

1 Pat. 232 Foil. I.L.R. 1941 Nag. 

543. 

-387 Ref. I.L.R. 194* Nag. 

qk 6 ; Diss. 1941 A.L.J. 
518 (F.B.). 

2 Pat. 75 Dist. 20 Pat. 798. 

.84 Dist. 20 Pat. 798. 

-452 Dist. 20 Pat. 1 15. 

-508 Foil. 43 Bom.L.R. 770, 
.= 17 Ref. 1941 Rang.L.R. 

346- 

Dist. LL.R. 194* Nag. 

485. I 


2 Pat. 708 Diss. I.L.R. 1941 Kar 

32. 

749 Ref. 20 Pat. 86. 

819 Ref. 43 Bom.L.R. 

126. 


829 Foil. 20 Pat. 261. 

906 Dist. LL.R. 1941 Kar. 

389. 

913 Foil. 20 Pat. 346. 

3 Pat. 288 Foil. I.L.R. 1941 All. 

14. 

31 1 Rev. 20 Pat. 162. 

781 Diss. I.L.R. 1941 Nag. 

110. 

859 Rel. 20 Pat. 417. 

4 Pat. 73 Appr. 20 Pat. 13 (F.B.) ; 

Foil. 20 Pat. 699 (S.B.) ; 
Rel. I.L.R. 1941 Kar. 199. 

327 Not Foil. I.L.R. 1941 

Nag. 372. 

5 Pat. 496 Rel. 20 Pat. 780. 
533 Dist. 1941 Rang.L.R. 

148. 

6 Pat. 29 Appr. 20 Pat. 13 (F.B.) 
358 Dist. I.L.R. 1941 Nag. 

388 Rel. I.L.R. (1941) I 

Cal. 477. 

747 Poll. I.L.R. 1941 Nag. 

1 10. 

7 Pat. 141 Dist. 20 Pat. 798. 

*55 Appr. I.L.R. (1941) 2 
Cal. 209. 

238 Foil. I.L.R. 194* Nag 
222. 

3*9 Poll- 20 Pat. 346. 

579 Ref. 22 P.L.T. 803. 

613 Not Foil. I.L.R. 1941 

Nag. 474. 

8 Pat. 323 (F.B.) Rel. 20 Pat. 306. 

439 Diss. I.L.R. (1941) 2 
Gal. 209. 

• 478 Dist. I.L.R. 1941 Kar. 

50 ; Ref. (1941) 2 M.L.J. 

834. 

706 Rel. I.L.R. 1941 Nag. 

^44* 

742 Ref. 45 C.W.N. 553. 

n P f C? Bom.L.R. 807. 

9 Pat. 664 Not Foil. LL.R. 1941 

Nag. 588. 

■ 7*7 Rel. I.L.R. 1941 Lah. 

39 


748 Rel. 22 P.L.T. 416 

747 Foil. LL.R. aU. 

35^* 

^782 Foil. I.L.R. 1941 Lah. 

059- 

10 Pat. 218 (F.B.) Rcl. LL.R. 
*94* Nag. 397. 

tl" 

J I Pat. 250 Foil. 20 Pat. 261. 

‘941 Nag. 

93 Ref. (1941) 2 M.L.J 
9*3- 
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12 Pat. 163 Dist. I.L.R. 1941 

Nag. 410. 

172 Foil. I.L.R. 1941 Nag. 

304- 

216 Rev. 20 Pat. 162. 

3.41 Rcl. I.L.R. (1941) I 

Cal. 67. 

—642 Ref. (194O 2 M.L.J. 

803 (F.B.). 

787 Dist, I.L.R. 1941 Lah. 

377 - 

8G9 Appr. I.L.R. 1941 Bom 

4*^3- 

Ref. 43 Bom.L.R. 618. 

13 Pat. 170 Diss. I.L.R. (1941) i 

Cal. 319. 

242 Foil. I.L.R. 1941 Nag. 

513. 

396 Ref. 22 P.L.T. 310. 

14 Pat. 225 Rcl. I.L.R. 1941 

Lah. 423. 

323 Ref. 22 P.L.T. 310. 

— 824 Rcl. I.L.R. (1941) I 

Cal. 477 ; Ref. I.L.R., 
1941 Mad. 175 (P.C.). 

15 Pat. 308 (F.B.) bist. 20 Pat. 

261. 

320 Disappr. I.L.R. 1941 

All. 295. 

390 Rel. I.L.R. 1941 Lah. 

383 (F.B.). 

607 Ref. 1941 Rang.L.R. 

366. 

637 Overr. 20 Pat. 459 

(S.B.). 

16 Pat. 290 Foil. I.L.R. 1941 Lah. 

659. 

306 Doubted 20 Pat. 513. 

441 Foil. 20 Pat. 755. 

491 Ref. I.L.R. 1941 Lah. 

234 (F.B.). 

519 Appr. I.L.R. 1941 

Bom. 460. 

-766 (F.B.) Rel. 20 Pat. 780, 

17 Pat. 89 Diss. I.L.R. 1941 Kar. 

362. 

— ^ — 386 Ref. I.L.R. 1941 All. 


343. 

460 Ref. 45 C.W.N. 240. 
588 Ref. (1941) 2 M.L.J. 


754- 

•602 Diss. 22 P.L.T. 736. 
^58 Ref. (1941) 2 M.L.J. 
665. 

751 Ref. I.L.R. 1941 Lah. 


353. 

18 Pat. 114 Ref. (1941) 2 M.L.J. 

968. 

234 Ref. I.L.R. 1941 All. 

280. 

395 Ref. 20 Pat. i . 

450 Appr. I.L.R. 1941 

Bom. 333. 

694 Foil. 20 Pat. 417. 

805 Foil. 20 Pat. 699 (S.B.). 

19 Pat. 123 (F.B.) Ref. I.L.R. 

1941 Nag. 563. 

i86Rel. I.L.R. 1941 AII.54. 

208 Ref. (1941) 2 M.L.J. 

105. 

321 (S.B.) Dist. 20 Pat. 

373 (F.B.). 

—^18 Ref. 45 C.W.N. 460. 


PATNA LAW TIMES. 

1 P.L.T. 74 Ref. 22 P.L.T. 12. 

2 P.L.T. 463 Dist 20 Pat. 481 

(S.B.)* 

569 Ref. 22 P.L.T. 789. 

3 P.L.T. 245 Ref. 22 P.L.T. 239. 

332 Dist. 22 P.L.T. 529. 

362 Diss. 45 C.W.N. 883. 

797 Rel. 22 P.L.T. 230. 

4 P.L.T. 278 Dist. 20 Pat. 798. 
414 Ref. 22 P.L.T. 721. 

5 P.L.T. 409 Ref. 22 P.L.T. 803. 

497 Rel. 22 P.L.T. 485. 

541 Rev. 20 Pat. 3.46. 

639 Ref. 22 P.L.T. 457. 

6 P.L.T. 53 Rel. 22 P.L.T. 98. 

1 15 Ref. 22 P.L.T. 46. 

581 Foil. 22 P.L.T. 779. 

833 Ref. 22 P.L.T. 803. 

7 P.L.T. 567 Rcl. 22 P.L.T. 98. 
575 Rcl. 22 P.L.T. 736. 

8 P.L.T. 95 Ref. 22 P.L.T. 545. 

708 Dist. 22 P.L.T. 223. 

800 Rcl. 22 P.L.T. 327. 

9 P.L.T. 65 Ref. 22 P.L.T. 799. 

404 Ref. 22 P.L.T. 803. 

731 Foil. 20 Pat. 459 (S.B.). 

Appr. 22 P.L.T. 736. 

10 P.L.T. 57 Foil. 22 P.L.T. 

765. 

689 Rcl. 22 P.I?.T. 731. 

889 Ref. 22 P.L.T. 718. 

11 P.L.T. 74 Ref. 22 P.L.T. 529. 

148 Rcl. 22 P.L.T. 98. 

567 Disc. 22 P.L.T. 760. 

727 Appr. 22 P.L.T. 736. 

772 Ref. 22 P.L.T. 803. 

12 P.L.T.493 Foil. 22 P.L.T. 799 

671 Ref. 22 P.L.T. 718. 

701 Ref. 22 P.L.T. 26. 

798 Rel. 22 P.L.T. 327. 

13 P.L.T. 538 Disc. 22 P.L.T. 760. 

719 Rel. 22 P.L.T. 439. 

737 Foil. 22 P.L.T. 374. 

751 Rcl. 22 P.L.T. 751. 

14 P.L.T. 185 Foil. 22 P.L.T. 239. 

289 Rcl. 22 P.L.T. 457. 

330 Ref. 22 P.L.T. 348. 

494 Rel. 22 P.L.T. 98. 

15 P.L.T. 21 Rcl. 22 P.L.T. 310. 

289 Rel. 22 P.L.T. 416. 

784 Ref. 22 P.L.T. 789. 

836 Ref. 22 P.L.R. 545. 

16 P.L.T. 95 Rel. 22 P.L.T. 98. 

589 Rcl. 22 P.L.T. 553. 

659 Dist. 20 Pat. 497. 

730 Rel. 22 P.L.T. 98. 

795 Dist. 20 Pat. 273. 

17 P.L.T. 25 Foil. 22 P.L.T. 356 

Rcl. 22 P.L.T. 505. 

152 Reviewed 20 Pat. 394. 

339 Ref. 22 P.L.T. 789. 

356 Ref. 22 P.L.T. 310. 

480 Ref. 22 P.L.T. 239. 

919 Rel. 22 P.L.T. «56 o. 

18 P.L.T. 227 Ref. 22 P.L.T. 803. 

231 Doubted 22 P.L.T. 26. 

258 Foil. 22 P.L.T. 239. 

527 Rel. 22 P.L.T. 682. 

737 Foil. 22 P.L.T. in. 

921 Rev. 20 Pat. 394. 


19 P.L.T. 383 Foil. 22 P.L.T. 116. 

658 Ref. 22 P.L.T. 789. 

723 Rel. 22 P.L.T. 734. 

737 Ref. 22 P.L.T. 529. 

885 Foil. 22 P.L.T. 549. 

20 P.L.T. 79 Foil. 22 P.L.T. 549. 

170 Foil. 22 P.L.T. 223 

346 Rel. 22 P.L.T. 457. 

378 Ref. 22 P.L.T. 310. 

426 Foil. 22 P.L.T. 549. 

473 = 2 F.L.J. 183 Review 

ed 20 Pat. 573 (S.B.) 

492 Foil. 22 P.L.T, 779. 

517 Rcl. 22 P.L.T. 12. 

539 Ref. 22 P.L.T. 779. 

671 Reversed A.I.R. 1041 

•P. 6. 

821 Dist. 22 P.L.T. 514. 

21 P.L.T. 29 Dist. 22 P.L.T. 510* 

i8r Dist. 20 Pat. 497. 

246 Foil. 22 P.L.T. 374. 

618 Ref. 20 Pat. 755. 

Ref. 22 P.L.T. 682. 

627 Foil. 22 P.L.T. 510. 

739 Ref. 22 P.L.T. 522. 

753 Ref. 22 P.L.T. 317. 

824 Dist. 22 P.L.T. 273. 

1067 Rel. 22 P.L.T. 510. 

22 P.L.T. 155 Rel. 22 P.L.T. 752. 
327 Ref. 22 P.L.T. 803. 


PATNA LAW JOURNAL. 

I P.L.J. 69 Foil. 20 Pat. 162. 

468 Rel. I.L.R. 1941 Nag. 

615. 

■ 485 Rel. 22 P.L.T. 549. 

3 P.L.J. 74 Rel. I.L.R. 1941 Nag, 

467 ; Expl. 22 P.L.T. 549. 

119 Foil. 20 Pat. 513. 

537 (F.B.) Foil. 20 Pat. 

373 (F.B.). 

4 P.L.J. 360 Ref. 45 C.W.N. 998. 

5 P.L.J. 740 Appr, I.L.R. 1941 

Bom. 460. 

Foil. 43 Bom.L.R. 581. 

6 P.L.J. 62 (F.B.) 20 Pat. 13 (F.B.) 

358 Ref. 43 Bom.L.R. 719, 

662 Ref. 20 Pat. 780. 

I.L.R. RANGOON SERIES. 

1 Rang. 176 Ref. I.L.R. 1941 Lah. 

428. 

196 Rel. I.L.R, 1941 Lali. 

652. 

372 Appr. 1941 Rang.L.R. 

90. 

390 Ref. 1941 Rang.L.R. 

258. 

483 Appr. I.L.R. 1941 

Bom. 202= (1941) I M.L 
J. 88 (P.G,). 

600 Rel. I.L.R. 1941 Kar. 

316. 

2 Rang. 163 Foil. (1941) 2 M.L.J. 

263. 

3 Rang. 322 (F.B.) Ref. 1941 

Rang.L.R. 440. 

549 (F.B.)Ref. 1941 Rang. 
L.R. 440. 

580 Dist. 20 Pat. 373 (F.B. 
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4 Rang. 125 Ref. (1941) 2 M.LJ. 

834. 

291 Rel. 1941 A.L.J. 570. 

429 Foil. 43 Bom.L.R. 681 

(F.B.). 

518 (P.G.) Ref. 16 Luck. 

341- 

5 Rang. loi Rel. I.L.R. 1941 

Nag. 652. 

6 Rang. 41 7 Ref. {1941) 2 M.L.J. 

520, 

■ 500 Not Foil. I.L.R. 1941 

Nag. 474. 

■ 520 (P.C.) Foil. 1941 

Rang. L.R. 445. 

561 Foil, (1941) I M.L.J. 

305. 

609 Ref. I.L.R. 1941 Nag. 

485- 

623 Ref. 1941 Rang.L.R. 

285. 

■ ^664 Ref. 1941 Rang.L.R. 

224. 

7 Rang. 345 (F.B.) I.L.R. 1941 

Kar. 442. 

• -425 Ref. I.L.R. 1941 Nag. 

485. 

466 Ref. 16 Luck. 402. 

615 Overr. A.I.R. 1941 

Rang. 69. 

635 Disc. 16 Luck. 579. 

8 Rang. 380 Ref. (F.B.) I.L.R. 

i94iNag. 563; Diss. I.L.R. 
1941 Lah. 191 (F.B.). 
435 Foil. 20 Pat. 561 (S.B.) 

■ ^460 Ref. (1941) 2 M.L.J. 

263. 

538 Foil. I.L.R. 1941 Bom. 

9 Rang. 21 Disc. 16 Luck. 579. 

■ 165 Foil. 1941 Rang.L.R. 

512 (F.B.). 

281 Appr. I.L.R. 1941 All. 

I ; Disc. 16 Luck. 579. 

401 Ref. I.L.R. 1941 Mad. 

157- 

■ 480 (F.B.) Disc. I.L.R. 

1941 Kar. 79. 


9 Rang. 561 Rel. 1941 A.L.J.225. 

10 Rang. 176 Dist. 1941 Rang.L. 

R. 65 ; Ref. 1941 Rang. 
L.R. 403. 

412 Ref. 1941 Rang.L.R. 

7 (S.B.). 

11 Rang. 58 Rel. 1941 A.L.J. 508. 
162 Ref I.L.R. (1941) I 

Cal. 345. 

287 (F.B.) Dist. I.L.R. 

1941 Rang. 410. 

372 Rel. 22 P.L.T. 109. 

501 Foil. 1941 Rang.L.R. 

45 ; I.L.R. 1941 Mad. 220 
(S.B.). 

12 Rang. 275 Ref. I.L.R. 1941 
Lah. 100. 

477 Dist. I.L.R. (1941) I 

Gal. 562. 

483 Ref. 1941 Rang.L.R. 

520. 

512 Ref. 1941 Rang.L.R. 

512 (F.B.). 

834 Ref. 1941 Rang.L.R. 

445- 

13 Rang. 43 Appr. 1941 Rang.L. 

R. I (S.B.). ^ 

220 Affirmed 1941 Rang. 

L. T. 382. 

274 Ref. 1941 Rang.L.R. 

309- 

686 Not Appr. (1941) 2 

M. L.J. 598. 

754 Foil. 1941 Rang.L.R. 

148. 

762 Foil. 1941 Rang.L.R. 

391 * 


14 Rang. 242 Ref. 1941 Rang. 
L.R. 268. ^ 

254 Dist. I.L.R. 1941 Nag. 

410. 

643 Ref. 1941 Rang.L.R. 


14 Rang. 704 Ref. 1941 Rang.L. 
R. 268. 

1937 Rang.L.R. 26 Foil. 1941 
Rang.L.R. 45. 

65 Ref. 45 C.W.N. 441. 

214 (F.B.) Ref. 1941 Rang. 

L.R. 512 (F.B.). 

268 (F.B.) Dist. I.L.R. 

1941 Mad. 203 (F.B.). 

384 (F.B.) Ref. 1941 Rang. 

L.R. 138. 

*938 Rang.L.R. 229 Ref. 1941 
Rang.L.R. 14, 

385 (F.B.) Rel. I.L.R. 1941 

Lah. 383 (F.B.). 

Ref. 1941 Rang.L.R. 

7 (o.B.). 


138. 

-666 Rel. 22 P.L.T. 443. 


635 Foil. I.L.R. 1941 Nag. 

662. 

1939 Rang.L.R. 275 Affirmed 
1941 Rang.L.R. 7 (S.B.). 

548 (P-C.) Ref. 1941 Rang. 
L.R. 285. 

614 Ref. 1941 Rang.L.R. 

400. 

731 Ref 1941 Rang.L.R. 
268. 

1940 Rang.L.R. 97 Ref. iq.j 
R ang.L.R. 204, 

552 Ref. 1941 Rang.L.R. 

219. 

562 Ref. 1941 Rang.L.R. 

^5- 

- 685 Ref. 1941 Rang.L.R. 

285. ^ 

783 Ref. 1941 Rang.L.R. 

445. 

1941 Rang.L.R. 58 Ref. 1941 
Rang.L.R. 239. 

65 Ref. 194, Rang.L.R. 
403. 

loi Foil. 1941 Rang.L.R. 

321. 

386 Affirmed 1941 Rang. 
L.R. 371. 
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I— INDIAN DECISIONS. 


ABADI. 

^«(l) Landlord AND Tenant. 

(2) Co-sharers. 

“Rights of riyayas in house in, 

A tiyaya in a village abadi is entitled to retain the 
.possession of his house appurtenant to his tenancy and 
Ms right to retain such possession continues until he is 
either ejected from his holding or he abandons the 
village. If the house in the abadi is not appurtenant to 
the agricultural holding of the tenant, then the person, 
who has built the house, has only a right of residence in 
It so long as the bouse does not fall down or the tenant 
■does not abandon it. {Yorke and Ghulam Hasan^ 
//.) KhagGA V. Humma. 1961.0. 381 = 

14B.0. 76 = 1941 A.L.W. 673 = 1941 O L.R. 679 = 

1941 O.A. 665 = 1941 E.D. 492 = 
1941 A.W.B. (Rev.) 637 = 1941 O.W.N. 823 = 

A.I.B. 1941 Oudh 449. 

abandonment. 

Of plea. See PRACTICE. 

Of holding. See{l) LANDLORD AND TENANT. 

(2) The Various Tenancy 

ACTS. 

’Absence of recorded co-tenant for number of years 

Presumption, if any. 

Where a person is recorded as a co-tenant and claims 
to be still so recorded, abandonment cannot be presum- 
'Cd from his absence from the village for a number of 
years. (^Shirreff, S.m}) INAYAT ALI v. ChhOTI. 

1941 B.D. 722 = 1941 O.A. (Supp.) 620 = 
1941 A.W.E. (Rev.) 680 = 1941 A.L.J (Supp ) 123. 

-What will amount to— Molten wax escaping into 

■river^AUempt to salvage given up by owner— Open 
■dealing in salvaged wax by public at large— ‘No protest 
■h owner — Assertion of rights by owner after six weeks 
"^Estoppel , 

Where molten wax escaped from the refinery of a 
■Company as a result of fire and found its way into the 
'river and numerous creeks and the company after a futile 
sttempt at salvaging gave it up and kept quiet for some 
41016 and in the meanwhile private individuals who had 

salvaged portions of the wax sold it openly to others 
without any protest from the company who were aware 
•of Such sales and who did not even then assert their title 
to the wax so sold, but six weeks after the fire publi- 
shed a notice to the general public that they t e 
■owners of all the wax so salvaged and that people dea- 
in it did so at their peril, in a suit by the company 
against a purchaser of such wax, for its recovery or 
alternatively its value, it was held, that the company had 
•abandoned the wax and that it became first the property 


ACCOUNTS. 

of nobody and then the property of the fircf 

reduce it to possession, and that as Person to 

stood by and allowed purchases and 
question without asserting their title 
public believe that the/had 1 f Ik ^ 

wax and to act upon that belief 
was estopped from setting up title to the company 

C.J. and Blagden, /.) Van Soo° T r ""d 

CO., wo. «« 

abatement. “■ ““ 

Of Appeal. See PRACTICE. 

C. P. Code, n 'jo 

Of rent. .y,. (i) Landlord and Tenant. 

yl T; act— Leases. 

C ) Various Tenancy Acts 
ACCOMPLICE— . • . 

in food through innocent ’ 7'^ 

accomplice. ' years — Girl - — // 

An innocent person, a oJri 

whom the accused caus^’ arsenic to 
food of his victim cannot be regarded as T *" 

rn;'’^:ror:r^armp,r s - 

A.I.B. 1941 Mad. 832 ri') 

ACCOUNTS-“Dharm khat;,»’ ^ ^ 

It must be presumed that the 'dharm hhnt * • 

time to time, when it is not shown when 

by whom and for what particular purpose 0 ^^,"®“®''’ 
and there is nothing to chow thaf t -t Purposes, 

itself of its ownership oi th: mo^Jys rji'e'l*'' f 

charity in the sensi Ihl^lr “ 

the firm. (Tek Chand and Beckett / 1 ^ of 

SHANr/. Om PaRKASH. 

A 489 = 

—^p,m„gl,aUnce-If 

Where accounts are to be talf#>n ^ 
nership, the opening balance on the day of 
cement of the period of accountine is1„7. 
of the account as any other entry ^’and n P"* 

agree with the closing balance.' ought 

consideration. (Davies.) Ram Pat ^ 

SoNi. Bhag Chand 

1940A.ML.J. 125 
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ACCOUNT STATED — Re-opening of— Grounds— 

Burden of proof . , 

An account stated may be reopened on any ground 
for instance, fraud or mistake— which would justify 
setting aside any other agreement. In the particular 
circumstances of each case, the parties are entitled to 
show that the account stated should be re opened on the 
ground of fraud or mistake -the question of onus de- 
pending on the nature of relationship between the par- 
ties and the surrounding circumstances which are estab- 
lished in the case, (^Manohxr Lall attd Chatterji, J J ) 
JAIGOBIND PRASAD SaHU v. MT. HIRIA. 

20 Pat. 130= 196 I.c. 220 = 14 R.p. 183= 

8 B.R. 8 = A.I.R. 1941 Pat. 433. 

ACQUIESCENCE— of— AvailabiUiy— Con- 
ditions— Building on another s land. , 1 

Acquiescence which will deprive a man of his legal 
rights must amount to fraud, and a man is not to be 
deprived of his legal right unless he has acted in such a 
wayas would make it fraudulent to set up such a case. 
If the defendant without any right whatsoever elects to 
erect a building on the land of the plaintiff he is himsel 
to blame if he is asked to demolish that building. Before 
the plaintiff can be held to be disentitled to his legal 
light it should be shown that he acted in a fraudulent 
manner by allowing the defendant to make a construction 
without any objection whatsoever. {^Rachhpal Singh^ 
C.J. and Janki Nath Wa»ir, /.) HAR 
Ghulam Fatima. 43 P.L.R. J. & K. 257. 

Essentials of. 1939 Dig.. Col. 2. KuwarJI 

V. Bhurelal. I.L.R. (1941) Nag. 337. 


act of ST A.HB— Cession of territory— Precession 
rights— Enforcement in Municipal Courts.^ 

When a territory is acquired by a sovereign state for 
the£rst time by cession following on treaty, that is an 
Act of State. Any inhabitant of the territory can make 
good in the Municipal Courts established by the new 
sovereign only such rights as that sovereign has, through 
his officers recognized. Such rights as he had under the 
rule of the predecessors avail him nothing. Nay, more, 
even if in the treaty of cession it is stipulated that 
certain inhabitants should enjoy certain rights, that 
does not give a title to those inhabitants to enforce these 
stipulations in the Municipal Courts. The right to 
enforce remains only with the high contracting parlies. 
(Lord Atkin.) SECRETARY OF STATE KUSTAM 

khan. 195 I.C. 769 = 14 R.P.C. 21= 64 L.W. 397 = 
8BR 1 = 1941 O.L.R. 641 = 1941 O.A. 703 = 

■ ‘ 1941 A.W.R. (Rev.) 743 = 

A.I.R. 1941P.C. 64(P.C.). 

Confiscation by Crown in 1859 — House sites in 

Lucknow City— Title to — Financial Commissioner’s 
letter dated 7th August. I 868 — Effect of. See 1940 
Die Col. 3. RAHAS BEHARI LaL v. Kanhaiya 
LAL. 16Luck. 123(F.B.). 

Cession, treaty of— Rights conferred by— En- 
forceability in Courts, 

When a territory is acquired by a sovereign state for 
the first time, that is an Act of State. When it is acquir- 
ed by a treaty of cession, any rights purporting to be 
conferred by such a treaty cannot be enforced in the 
Courts, except in so far as they have been incorporated 
in the Municipal law. {Lord Chancellor.) HoaNI Te 

Heuheu Turing v. Aotea Disirict Maori 
Land board. 196 I.C. 667=14 R.P C. 45 = 

1941 P.WN. 622 = 1941 O L R. 753 = 
1941 A.W.R. (P C.) 42 = 1941 O.A. 594 = 

A.I.R. 1941 P.O. 109 (P.C.). 

ADMINISTRATION. 

See also (1) INSOLVENCY. 

(2) PRESIDENCY TOWNS INSOLVENCY 
ACT. 


adverse possession— A cquiaition of title. 

(3) PROVINCIAL INSOLVENCY ACT. 

(4) SUCCESSION act. 

(5) TRUSTS. 

Administration suit — Suit based on decree 

Decree unenforceable owing to absence of leave of Court 
of Wards as required by Statute— Suit for adminis- 
tration to obtain satisfaction of decree— Maintainabi- 
litv 1940 Dig.. Col. 3. LaCHMI NaRaYANi^. 

MAHOMED Mehdi, 20 Pat. 223-1921.0.387- 
13 R.P. 455 = 7 B.R. 386 =A.I.E. 1941 Pat. 70. 

Contract of suretyship— Maladministration— 

Discharge of surety— Powers of Court. 

A Court has no power to cancel a surety bond and 
release the surely from liability for future transactions 
on the ground of mal-administration. But it has^ power 
to require fresh security where the existing secuiity fails 
or revoke a grant where such fresh security is not given. 
(Mya Bu atui Mosely, JJ ) GULAM ALI v. RaHMa- 

tulla Khan. 1941 Rang.L.R. 376= 

A.I.R. 1941 Rang. 259. 

adverse possession. 

Acquisition of title. 

Burden of proof. 

Commencement. 

Co-mortgagors, 
constructive pssesBion. 

Co-owners. 

CO'Sbarers. 

Dispossession. 

Essentials. 

Evidence. 

Exercise of rights of ownership. 

Interruption. 

Landlord and tenant. 

Limited interest. 

Minor co-sharer. 

Minor involved. 

Mortgage 

Possession— Nature of. 

Possession of MutwalU. 

Possession under invalid title. 

Requirements. 

Right to collect rent. 

Starting point. 

Tenancy right. 


See also LlM. ACT, S. 28 AND ARTS. 142 AND 
144. 


1 


■ “Acquisition of title — Discharging raifi water 
from roof over neighbour's land — Title to that land^ 
If acquired. 

Discharging rain water from one’s roof over a 
neighbour’s land may at best give rise to a right of 
easement, but cannot create title to that land by 
adverse possession, for, such enjoyment of the land is 
quite consistent with recognition of the leal owner’s 
title to the land. Adverse possession, as is well-esta- 
blished, pre->upposes an assertive enjoyment of aright 
of property to the exclusion or in denial of the title of 
the real owner : in other words, the acts of possession or 
enjoyment by or on behalf of the adverse possessor 
must be of an unequivocal character referable only to a 
claim of right. {Bisxoas, J.) MaHINDRA NATH 
Guin SURAJMAL. 45 O.W.N. 17. 

AcquisHion of title — Fluctuating and inde^Htte 

b^iy—Fon-secnlar property— E^ect of long p.^stetsim 
by members of « particular caste. 

W here possession of a fluctuating and indefinite body 
g^s back to time immemorial or ’so far as the memory 
runneth*, a legal origin can always be found fw 
possession and it can be protected and maintained. 
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ADVERSE POSSESSION — Acquisition of title. 

But apart from such ancient possession and incorpora- 
tion and trust and like cases, the law in India does not 
allow such a body to own and hold real property; nor 
does the law allow such a body to acquire property by 
mere prescription and adverse possession. In the case 
of property on the face of it not of a secular nature and 
which is a subject of religious use where the possession of 
it by members of a caste goes back to time immemorial, 
their possession must be presumed to have a legal origin 
and must be respected though it may not be possible in a 
particular case to find the nature and the extent of this 
possession. {Bajpai and Dar, //.) OrenDRA Chand- 
RA Singh v. Bulaqi Ram. 

1941 A.W.R. (Rev.) 1016 (2) = 1941 A.L.W. 1014 = 

1941 A.Ii.J. 688. 

Acquisition of title— Law of limitation before 

1877. 1940 Dig., Col. 4. RaJNandini Debi v. 

Manmatha Pal. A.LR. 1941 Cal. 223. 

Acqiusitton of title — Projecting cornice over 

neighbour s land^Title to that land~~/f acquired. 

In order to constitute adverse possession, there must 
be effective exclusion of the real owner from the pro- 
perty, and as a rule, the extent of such exclusion is the 
measure of the right which is acquired by adverse pos- 
session. By projecting a cornice over a neighbour’s 
land for the statutory period and under conditions which 
would permit a title to grow by prescription, it maybe 
thus possible to acquire a right by adverse possession, 
but it will be merely a right to maintain the projection. 

The possession will in fact be merely of the space 
covered by the cornice, and the prescriptive right arising 
in consequence will, therefore, be limited to this space 
only. So far as the land beneath, or so far even as the 
column of air below the cornice or the super-incumbent 
air above it is concerned, there will be no occupation, 
and consequently no ouster of the real owner. Ouster 
from the cornice-space will not necessarily operate as 
ouster from anything beyond it, either above or below. 

{Biswasy /.) Mahindra Nath Guin v. Surajmal. 

45 C.W.N. 17. 

Acquisition — Possession under invalid title. 

If possession is acquired by a person under an invalid 
title and he continues in possession for over the statutory 
period, the title becomes an unassailable one. Where 
in a suit for rent the defendant sets up an adverse title 
and it is decided that he is not a tenant of the plaintiff 
and the suit is dismissed, the defendant’s title becomes 
adverse to the plaintiff capable of being perfected by 
possession for the requisite period. {Agarwaly /.) Ram 

Charan Singh v. Chunni Lal. 196 I.C. 168 = 

14 R.O. 57 = 1941 O.L.B. 646 = 1941 O.A. 686= 

1941 A W.R. (Rev.) 604 = 1941 R D. 659 = 

1941 O.W.N. 843 = A.I R. 1941 Oudh 454. 

^Burden of proof — Finding as to absence of proof 
— Agitation in second appeal . 

It is the person who alleges adverse possession that 
has to prove it and a finding that he has failed to prove 
it is a finding of fact which cannot be reagitated in 
second appeal, (^HarPery RAM ManzOOR 

Pandey V. Special Manager, Court of Wards, 
ShahPUR. 1941 R.D. 325 = 1941 O.WN. 674 = 

1941 A.W E. (Rev.) 450 (2). 

— Burden of proof — Waste and jungle land and 
tank — Presumption of possession. See 1940 Dig., Col. 

4. Mahomed Mahdi v. Jagat Singh. 

16 Luck. 223=191 1-O. 157=A.I.R. 1941 Oudh 46. 

- Commencement — Donee of zamindari from tres- 

passer in possession — Possession of — If adverse to real 
owner — When becomes adverse — Subsequent decision 
declaring rights of true owner-^Effect on donee not 
Party to suit. ' sity. 


ADVERSE POSSESSlON“C 0 “ 0 waers. 

A person taking a gift of a zemindari under an un- 
registered deed of gift from a trespasser in possession 
must be held to be in possession adversely to the donor 
as well as to the rightful owner of the zemindari. If 
the donee takes possession and continues to be in posses- 
Sion for the statutory period, he acquires a valid title to- 
the property even as against the rightful owner. The 
fact that the latter is subsequently declared to be entitled 
to the properly in a suit to which the donee from the 
trespasser is not a party cannot affect the right of the 
donee w ho has already acquired title by adverse posses- 
sion. The possession becomes adverse from the time the 
donee from the trespasser takes possession and not 
merely from the date of the decision declaring the rights 
of the true owner. {Harries, C.J. and Meredith, /.> 
PaDMA KUMARI V. Nanda Padhano. 

195 I.C. 203 = 14 R.P. 91 = 7 Cut.LT 14 = 

22 P L.T. 514 = 7 B.R. 881 = 1941 P.W.N. 33 = 

A.I.R. 1941 Pat. 219. 

'Co-mortgagors Possession of redeeming co- 

mortgagor, 

A co-mortgagor who redeems the mortgage is not 
entitled to deny the right of redemption of the other co- 
mortgagors and to put forward a claim of adverse pos- 
session in regard to such co-mortgagors. {Abdul 
Qayoom, CJ. and Wazir, J.) BaCHITRU v. ManghA 

42 P.L.E.J. & K. 404! 

Constructive possession^Doctrine of—Availabi- 

lity to trespasser. 

The doctrine of constructive possession is not avail- 
able to a trespasser. Dispossession of a trespasser by 
vis major has the same effect as voluntary abandonment 
of possession by him. {Nasim AH and Pal, jj\ 

Hemanta Kumari Debiz/. Midnapore Zemindary 

Co., Ltd. I-L-E. (1941) 2 Cal. 298 = 

^ ^ C.W N. 782. 

Co-owners. 1940 Dig., Col. 5. MURLI- 

DHAR z;. AMAR NATH. I.L.R. (1941) Lah. 340. 

Co- owner s~~Essentials of adverse possession^ 

Mere possession by one for long time-~lf sufficient^ 

Possession^! f to be brought to the knowledge of the 
other co-owners. 

Possession is never considered adverse if it can be 
referred to a lawful title. Possession of common pro- 
perty by one co-owner is in law the possession of his co- 
owners. It is not possible for him to put an end to 
that possession by any secret intention in his mind 
Nothing short of ouster or something equivalent to 
ouster can bring about that result. There must be in 
other words, a disclaimer of the title of the other co- 
owners by an open assertion of hostile title on the part 
of the co-owner in possession. Where a co-sharer deals 
with property in which some women are interested it 
will be presumed that the acts done by him arenas 
manager, and agent of the latter. Possession to be 
adverse, must be actual, visible, exclusive, hostile and 
continued for the time necessary to create the bar of 
limitation. While mere acts of possession will not on 
the one hand, be sufficient to constitute adverse posses 
sion, it is not necessary also on the other hand to show 
that adverse possession has been brought to the know 
ledge of the person against whom it is claimed It is 
sufficient that the possession is adverse and without anv 
attempt at concealment, so that the person aoainst 
whom time is running ought, if he exercises due vim- 
lance, to be aware of what is happening r\ 

KHElilCHAND V. DaYARAM. ^ 

I.L R. (1940) Kar. 634=194 ic 1 ^ 7 = 

IS B.S. 249 = A.I.R. 1941 gind 60 
~'Co*owners^EssenUals — Proof of ouster^Ifeces^ 
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ADVEESE POSSESSION— Co-owners. 

Prima facie the possession of one joint tenant or 
tenant-in-common is the possession of ail, and is not to 
be regarded as adverse to the other joint tenants or 
tenant-ln-common, in the absence of evidence of ouster. 
In order that the possession of one may be held to be 
adverse to his co-tenants, it must be shown that the co- 
tenant has been ousted. {^Beaumont, C.J. and Sen, Jf) 

Vishnu Janardan v. mahauev keshav. 

43 Bom.L.B. 971. 


ADVERSE POSSESSION— Essentials. 

Co sharer~Ouster—Fact of one co-sharer build- 
ing extensively on portion of joint land— If amounts to. 
The act of a co-sharer In building extensively on a 
portion of the joint land cannot by itself amount to an 
ouster of the other co-sharer who was a minor at that 
time {Almond, J. C.) MIAN SharIFF GuL re Said 
Gul 196 I.C. 444 = 14 R. Pesh. 30=. 

A.I.R. 1941 Pesh. 66. 

^-^^Co sharers—Shamilat— Exclusive possession by 


Co owners — Onus — Person becoming co-owner 
by taking joint possession under decree. See 1940 Dig., 
Gol. 5. Muzaffar Sarfrazz/. Rahim Jana. 

13 RPesh. 25. 

Co-owners— Possession of one — When adverse- 
presumption — Ouster— Proof of—Onus—Non-part\ci‘ 
pation in profits — Eff- ct of. 

In order to establish adverse possession by one , 
tenani-in-common against his Co tenants, there must be ^ 
exclusion or ouster, and the possession subsequent to 
that must be for the statutory period. What is suffi- 
cient evidence of ouster must depend on the circum- 
stances of each case. Mere non participation in rents and 
profits would not necessarily of itself amount to adverse | 
possession; but such non participation or non posse-sion 
may, in the circumstances of a particular case, amount to 
adverse possession. Regard must be had to all the circum- 
stances, and a most important element is the length of 
time. Actual knowledge on the part of the co-sharer 
sought to be excluded is not necessary to be proved. It 
is sufficient if the acts of ouster relied on are overt acts 
so visible and publicly hostile to a co-sharer that he 
must have had knowledge of them. The burden of 
proving adverse possession or ouster is on the party who 
claims to defeat the title of his co sharer by adverse 
possession. {Lobo, J ) KHEMCHAND z/. DaYARAM. 

IL.R. (1940) Kar. 534 = 194 1.0 137=- 
13R.S. 249= A.I.R. 1941 Sind 50. 

' ~Co~owners — Possession on behalf of all — Pre- 
sumption — Ouster — proof — Muhammadan family — 
Non receipt of profits — Inference of ouster. 

Where one of the co owners enters into possession, 
the law presumes that he did so for and on behalf of all. 
Before he can succeed in depriving the others of their 
interests in the estate, it is necessary for him to prove 
ouster; the proof of ouster has to be extremely strong 
and ordinarily can only be sustained by actual exclusion 
of rights to the knowledge of the person exclude»l. This 
knowledge can no doubt be presumed in cases of laches 
or negligence on the part of the co-owner. The mere entry 
of a name in the mutation register is no indication of 
adverse possession, unless it is shown to have been ob- 
tained after a clear declaration of hostile title. In the 
case of Mahomedan families, it is unusual for ladies to 
insist on their rights and a partition of their shares 
without reference to them does not go to prove their 
ouster from their rights. There must be a clear demand 
and refusal of profits before a non payment of profits 
can be taken as an indication of ouster. Mere non- 
payment by itself does not constitute ouster and still 
less so when something though not the whole is paid 

{Bose, /.) Mahomed aminuddin v. Mahomed 
AbduR. 1941 N.Ii.J. 467 = A.I.R. 1941 Nag. 343. 

—Co-‘Owners — Proof of ouster — Necessity, 

Unless there is a proof of ouster of clear denial of 
title of a co owner, the possession held by the other 
co-heirs must be deemed to be on her behalf and for her 
benefit. {Niyogi, /.) GuLABCHaNDSAO v. BaSHI- 
RUDDIN. I.Ii.R. (1941) Nag. 244 = 196 I.O. 44 = 

14 E.N. 28= 1941 N.L.J. 127 = 
A.I.R. 1941 Nag. 141. 


some. 

In the case of shamilat land which is jointly owned by 
all the village proprietors, exclusive possession by one 
or two co-sharers, however long, cannot confer any title 
on them. To acquire title by prescription they must 
prove some overt act or acts amounting to the ouster of 
the rest of the proprietary body for a period of more 
than twelve years. {Teh Chand and Din Mahomed, 
//.) Jawala Singh?'. Jaodish Singh. 

196 I.O. 244 = 14 R L. 49 = 43 PL.R. 41= 

A.IR. 1941 Lah. 144. 

—'Co-sharers — Shamilat land — Transfer of por- 
tion by one of proprietois — Transferee in exclusive 
possession for 12 years — If aci^uires prescriptive title. 
Uninterrupted sole possession o( one co-sharer of a 
part of the joint property cannot, by itself and without 
more, amount to ouster of the others. In such circum- 
stances the possession of one CO sharer is presumed to 
be the possession of all and it is only when a co-sharer 
in assertion of a hostile title (l<'>es a hostile overt act that 
the statute begins to run against the other co-sharers. 

I Accordingly a transferee of a part of a Village Sha* 
milal from one of the proprietors in the Village, who 
was in exclusive possession thereof, cannot acquire a 
prescriptive title by his exchisive possession for 12 
pars after the purchase, when he has neither denied the 
' joint character of the properly nor done any other act 
; amounting to an ouster of the other co-proprietors. 
.{Teh Chand and Bechett, / J.) GhULAM NABI v» 

I Umer BakhSh. 43 P.L.E. 337= 

A.I.R. 1941 Lah. 307. 


' Dispossession — What amounts to — Person having 

1 ri ght to collect rent of zamindari — When ousted from 
' possession, 

\ A person who has been collecting rents from the 
I tenants in a zamindary cannot !>e said to be ousted from 
j possession unless and until a claim of such person for 
j recovery of rent has failed. He can assert his posses- 
sion only by recovery of rents and until he has failed to 
recover rent it cannot be said tliat he has been ousted 
from possession. {Harries C,J, and Meredith, /.) 
PADMAKUMARI V. Nanda Paphano. 

195 I.C. 203= 14 R.P. 91=7 Cut. L T. 14= 
7 B R. 881 = 22 P.L.T. 614 = 1941 P.W-N. 33 = 

A.I R 1941 Pat, 219. 

-Essentials — Actual knoivleiige of real cnoner — If 

essential— Pfal owner absent from British India not 

voluntarily but under sentence of transportation— Belf 
vancy. 


real owner to be adverse as long as it is open and c 

aoie of being known by the parties to l>e interested 

fr/? owner was al>s 

m Gtish India and that his absence was not volant 
but enforced, under a sentence of transportation, is 

limitation, and would 
^ ® starting of adverse possession. (.4A 

NAinT’ NAIDUr. KUPPUSW. 

A T p 738 = 64 L W. 60 

Mad. 866 = (1941) 2 M.L. J. S 

guired, ^ Continuity of possession — Proof 
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ADVERSE POSSESSION— Essentials. 

To constitute adverse possession, the possession must 
be actual, open, uninterrupted, notorious, exclusive and 
continuous. When such possession is continued for 12 
years, it confers an indefeasible title upon the possessor. 
In order to prove the continuance of possession it is not 
necessary to prove an actual bodily continuous posses- 
sion. Possession may be continuous even though the 
actual acts of possession are at considerable intervals. 
How many acts of possession will lead to the inference 
of continuity of possession would depend upon the nature 
of the subject possessed. The will itself may be suffi- 
cient if manifested in an appropriate environment of 
facts. Where the land ir\^ossession of a trespasser is 
capable of yielding only two crops a year and its flood- 
ing during the rainy season does not interfere in any 
way with the raising of these two crops, it cannot be 
held that his possession is not continuous throughout the 
year. {Nasim Ali and Pal, JJ,) HemaNTA KUMARI 

Debi V. Mjdnapore Zemindary Co., ltd. 

I.L.R, (1941) 2 Cal. 298 = 45 C.W.N. 782. 

Essentials — If should be brought to the know- 
ledge of the owner . 

It is not required that to constitute adverse possession , 
it must have been brought to the knowledge of the owner 
of the property. It is sufficient that the possession be 
overt and without any attempt at concealment so that 
the person against whom time is running ought if he 
exercises due vigilance to be aware of what is happening. 
If the rights have been openly usurped, it cannot be 
pleaded that the fact was not brought to the notice of 
the owner. (Miyogi, /.) RaGHUBAR PraSaD v. 
Baloo Sheocharan. I.L.R. (1941) Nag. 691 = 

1941 N.L.J. 407 = A.I.R. 1941 Nag. 311. 

—Essentials — Mortgage — Sale by mortgagor with- 
out knowledge of mortgagee — Vendee taking possession 
—Possession — If adverse to mortgagee under English 
mortgage. See 1940 Dig., Col. 6. JaSRAJ FaOOJI 2 /. 
SuGRABAl. 191 I.C. 483. 

■ I ’. — Essentials — Onus — Temporary acts — If can con- 
stitute-. 

To constitute a title by adverse possession, the 
possession required to be proved must be 
adequate in continuity, in publicity and in 
extent and is displaced by evidence of partial dis- 
possession by the other party. The onus of establishing 
these essential elements is upon the adverse possessor. 
In determining the question whether possession was 
hostile and notorious so as to charge the real ower with 
notice of the adverse claim, the nature, the situation and 
the user of the property must be considered. It was 
held on the facts that acts of temporary and flimsy 
character like the use of the place for playing, cooking 
on occasions and keeping cattle and hens do not destroy 
the title of the owner. {Yotke and Ghulam Hasan, J J.) 

Iqbal ali v. Humavun Qadar. 194 10. 60 = 
18 R.0. 516 = 1941 O L.R. 374 = 1941 O.W.N. 587 = 
1941 O.A. 320 = 1941 A.W.R.(Eev.) 289 = 

A.I.R. 1941 Oudli 436. 

“Essentials — Publicity — Knowledge of true owner 

— If necessary. 

In order to constitute adverse possession it has to be 
established that the possession of the defendant was in 
denial of the plaintiffs right and that it was adequate 
in continuity, in publicity and in extent. It is not, 
however, necessary that the acts of possession should be 
exercised to the knowledge of the plaintiff. (Mukher/ea 
and Lodge, //.) SaROJ BASINI DEBI v. KUMAR 
Kamala Ranjan Roy. 45 C.W N. 126. 

Evidence-^Compact plot of land — Test of adverse 

possession — Proof of possession of every inch of land — 


adverse possession — I nterruption. 

I f necessary-~~Part of land tenanted and part untenant- 
ed — Proof necessary. 

The proper test to be applied in a case of adverse pos- 
session relating to a compact plot of land is whether the 
person in adverse possession or his predecessors exercised 
such dominion over the property for a period of twelve 
years or more as to justify an inference of fact that they 
were in possession of the whole. It is not necessary that 
he should prove affirmatively that his predecessors had 
actually been in physical possession of every square inch 
of this land, but it should be considered w'hether the 
acts of possession which had been proved would legiti- 
mately show that his predecessors had enjoyed dominion 
over this property in the manner in which such dominion 
IS normally exercised. If part of the land had been let 
out to tenants and part of it was vacant, it would be 
sufficient for him to show that for a period of twelve 
years or more his predecessors held the tenanted land 
through tenants who had attorned to them or through 
licensees whom they had permitted to remain on the 
land, and that, in respect of untenanted land, they had 
asserted their possession from time to time in some 
suitable manner, for instance, by taking or selling the 
produce of such land. Mere interference with their pos- 
session by the rightful owner would not be sufficient to 
show’ that they had been dispossessed unless such interfer- 
ence had resulted in their being definitely ousted from any 
portion of the land. There is also authority for the pro- 
position that, even if they had been dispossessed from a 
certain portion of the land _ by another trespasser and 
ultimately recovered possession, such dispossession W’ould 
not be deemed to constitute a break in their possession. 
{Edgley and Biswas, JJ.) FateH NaSIB v. SwaRUP 
CHand Hukum Chand, 73 c.L.J. 476 . 

Exercise of rights of ownership- True owner 
having no knowledge— Tenant bila tasfia, possession of 
if can become adverse. 

The mere fact that a person, who is not the true 
owner professes to exercise ths rights of ownership and 
proceeds to transfer property which he hafe no right to 
transfer without the knowledge of the true owner does 
not lead to the inference that the transferor's unautho- 
rised act invests him with any adverse title and clothes 
him with the right which he otherwise does not pos- 
sess. Where a person is in possession of a plot as a 
tenant, his possession cannot become adverse to the 
rightful owner merely because he is entered as tenant 
bila tasfii and has held it for over I2 years. {Ghulam 
Hasan, /.) MaHOMED TaQI v. EwaZ MaHOMED 
196 I.C. 421 = 14 R.O. 165 = 1941 O L.R. 681 = 

1941 R.D. 802 = 1941 O.A 753= 

1941 A.W.R. (Rev.) 819 = 1941 O.W.N. 1057. 

Interruption— Adverse decision by Survey Ofkcer 

under Madras Survey and Boundaries Act— If breaks 
continuity of possession of trespasser. 

An order of the Survey Officer under S. 11 of the 

or of the apDellate 

authority under S. 12 has not, in itself, the effect of 
causing a break in the continuity of the adverse posses- 
sion held by the unsuccessful party so as to preclude him 
from making use of his prior possession to make up the 
period of limitation required to complete his title The 
decision may be conclusive under S. 13 of the Act but 
It is merely a decision with regard to the boundary The 
unsuccessful party’s adverse possession as a trespasser 
would not necessardy be inconsistent with that decision 
or affected by it. {M.rMth, /.) SatyanaRAWNa 
SIDHANTI ti.BERHAMPUR MUNICIPAL COUNCIL 

——InUrrupticn-Ad^rse poss,,sor J'ifl 

ttriy before 12 pears— Effect on adverse possession. 
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ADVERSE POSSESSION— Interruption. 

A person claiming to be in adverse possession of ! 
property, who subsequently inherits that property before 
the expiry of 12 years from the commencement of such 
possession, cannot perfect his title by adverse posses- . 
sion, as the legal consequence of the vesting by inherit* 
ance is to put an end to the adverse possession running j 
against the owner, {yenkataratnana Rao. /.) SKINI- ' 
VASA RAO V. fSESHACHARLU. 

54 L.W. 250 = (1941) 2 M.L.J. 406. 

" Interruption — Decree of Court declaring posses- \ 
sion wrongful— Effect of, ' 

outer. — Where a trespasser is in possession and the 
Court makes a declaration showing that his possession is 
wrongful, that does not affect the quality of his possession, 
but merely advertises the fact that It is adverse. 
{Beaumont, C./. and Sen, /.) ViSHNU JaNARDaN 

Mahadev Keshav. 43 Bom.L.R. 971. 

Interruption — Submerged land—Seasonal sub- 
mersion of land — Effect on continuity of possession of 
trespasser — Title by adverse possession — If can be 
acquired. i 

In order to establish title by adverse possession to land 
which is subject to seasonal submergence, there must be 
actual possession of a person claiming as of right by; 
himself or by persons deriving title from him. There is I 
no difference between seasonal submersion and one which ' 
continues for a length of time. During the lime the land 
is submerged under water, it is in the constructive pos- \ 
session of the rightful owner and a title by adverse pos- 
session cannot be acquired by a trespasser. It would be 
contrary to principle and authority to Imply constructive 
possession of the trespasser (claimant) through the 
rightful owner as his tenant while the land is submerged 
so as to enable the trespasser as a wrong-doer to obtain 
title by adverse possession. For submergence to inter- ( 
fere with continuous adverse possession it is not necessary 
to show that the submergence is of such a nature as to 
interfere with the usual agricultural operations in the 
neighbourhood. It is enough if the submergence pre- 
vents such use as the possessor would normally have but 
for the flooding and submergence. On the dispossession 
of the trespasser by vis major of floods, the constructive 
possession is in the true owner; in other words, the land 
after submersion becomes derelict, and so long as it 
remains submerged, no title can be acquired against the 
true owner. The submersion interrupts the continuity of 
the possession of the trespasser, when it deprives the 
trespasser of the use and occupation of that land as 
agricultural land during the months of submersion. He 
cannot be then said to be in effective possession of that 
land during that time; the possession of the true owner 
revives, and the trespasser gets no title by adverse posses- 
sion. {Harries, C.J, and Manohar hall. /.) SECRE- 
TARY OF State for India v. Ram Bachan Lal. 

20 Pat. 497 = 196 I.O. 746 = 14 R.P. 161 = 
7B.E. 969 = 22 Pat.L T. 35 = A.I.R. 1941 Pat. 422. 

- Landlord and tenant — Acquisition of rent-free 
title — Assertion of hostile title — If to be brought to 
notice of landlord. 

Assuming that a tenant can acquire a rent-free title to 
land adversely to the landlord by asserting a hostile 
title, he can acquire an adverse title if his assertion has 
been brought to the notice of the landlord. {Harries, 
C.J. and Fatl AH, /.) CHINTI KaHARIN v. KRIPA 
Shankar Warrat. 194 I.O. 300=13 R.P. 698= 

7 B.B. 760 = 1941 P.W.N. 613= 

A.I R. 1941 Pat. 488. 

Landlord and tenant^Claim to higher status — 
Tenant, if can set up. 

A landlord w'ho allows a tenant to assert the validity 
of an invalid lease for the statutory period may be 


ADVERSE POSSESSION— Limited Interest. 

debarred from subsequently questioning the right of the 
tenant to hold under the lease. The principle is that in 
such a case, the person coming into possession under a 
lease which is invalid or void as against the person seek- 
ing to eject him becomes a trespasser, and as such, after 
the expiry of the statutory period, he acquires by pres- 
cription the limited right under the lease, whether it be 
a lease for a term or a lease in perpetuity. But where 
there is no question of the tenant holding under an in- 
valid or void lease and the possession of the tenant 
originates in lawful title it is doubtful whether he could 
set up a claim to a higher status as tenant by right of 
adverse possession. /.) SeRAJUL HOQUE 

V. Dwijendra Mohan Sen. 192I.C.751“= 

13R.C. 345 = 45 C.W.N. 240 = A.I.B 1941 Cal. 33. 

Landlord and tenant — Interest of permanent 
tenant — Acquisition of — Non-Permanent tenancy, crea- 
ted before T.P. Act transferred to landlord's knowledge 
— Transferee in possession for oi'er 12 years. 

Where a non-permanent tenancy was created before 
the T. P. Act and was, therefore, not transferable, the 
transfer of the tenancy to the knowledge of the landlord 
and the relinquishment of possession in favour of the 
transferee would amount to forfeiture or abandonment 
of the tenancy, and the possession of the transferee would 
be adverse. The transferee would acquire the limited 
interest of a permanent tenant by adverse possession for 
more than 12 years. {Nasim AH and PaH //.) 

Jogendra Krishna t'. Subashini. 

I.L.R. (1941) 2 Cal. 44 = 74 C.L J. 146= 
46 C.W.N. 690 = A.I R 1941 Cal. 641. 

•Landlord and tenant — Possession of tenant — 
When may become adverse. 

The general rule Is that the possession of the tenant 
is that of his landlord. To enable him to hold adver- 
sely to his landlord, it is necessary for him to renounce 
the idea of holding as tenant and to set up and assert an 
exclusive right In himself. It is further essential that 
the landlord should have actual notice of the tenant’s 
claim, or that the tenant’s acts of ownership should be of 
such an open, notorious and hostile character that the 
landlord must have known of it. {Syed Nasim AH and 
Pau, jj.) Sambhu Nath Bhakat v. Shee Srke 
Sridhar Thakur. 73 C.L. J. 76. 

■ Limited interest — Bur.ien of proof , 

When the defendant in possession sets up a title 
acquired by adverse possession only to a limited interest 
which even If completed would not extinguish the title of 
the plaintiff, it is for the defendant to establish his title 
in order to defeat the claim of the plaintiff. {Nasim 
AH and Pal, JJ.) HKMANTA KUMARI DEBI v, MID- 

napore Zemindary Co., Ltd. 

I.L.R. (1941) 2 Oal. 298 = 45 C.W.N. 782. 

” —Limited interest — Extent of title acquired. 

The extent of the title acquired by adverse possession 
depends on the extent of the claim or right under which 
possession is obtained and kept. If claim is restricted 
to a limited interest in the properly, e.g., tenancy right 
in the property, possession is adverse to the extent of 
that limited interest only. There can be no question of 
absolute title by adverse possession when only a limited 
interest has been asserted. {Nasim AH and Pal,JjD 
Hemanta Kumari DEBI V. Midnapore Zamindary 
CO., LTD. I.L.R. (1941) 2 Oal. 298 = 46 C.W.N. 782. 

Limited interest — Landlord and tenant — Notice 
to quit — Subsequent acceptance of rent from tenant for 
over 12 years — Adverse title to remain in land— If 
acquired. 

If a landlord serves a notice to quit on his tenant, and 
instead of taking steps to evict him when the notice is 
disobeyed, accepts rent from him for a period of more 
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ADVEESB POSSESSION— Limited interest, 

than 12 years, the tenant cannot, in a subsequent eject- 
ment suit, plead that he has acquired the right to remain 
in occupation of the land by adverse possession. 
{Shearer, /.) CHAGGANLAL MaRWARI v. INDRA 

KeOT. 194 I.C. 459 = 13 E.P. 723= 

7 B.R. 775 = A.I.R. 1941 Pat. 495, 
Limited interest — Tenant settled on land 
under unregistered patta — Possession of — If adverse. 

Where a tenant is settled on land under a patta which 
is invalid for want of registration, his possession is that 
of a trespasser, and if he and his successors in interest 
remain on the land and assert the rights of tenants over 
the land for more than 12 years, they undoubtedly 
acquire a limited interest in the land by adverse posses- 
sion. {Harries, C.J. and Fazl AH, /.) ShiVA 
Shankar Bharthi v. Beni Ram. 22 Pat.L.T. 200. 

‘Minor co^sharer — Exclusive possession by major 
co-sharers — If and when adverse — Non participation in 
enjoyment and possession by minor — Effect of on title — 
If amounts to ouster of minor. 

It cannot be stated as a general proposition that 
there can be no adverse possession of property which 
belongs to a minor during the continuance of the 
minority of the owner. Minority is no bar to acquisi- 
tion of title by adverse possession if the person claiming 
such adverse possession does not bear to the person 
against whom he claims it any anterior relationship 
such as that of agent, bailiff, trustee, etc. Where a 
minor girl, who is a co-sharer in property with the 
manager of a joint Hindu family, who is her relation, 
being a member of a branch which has separated from 
her deceased father and grandfather, has not partici- 
pated in the possession and enjoyment of the property 
for a period of over 26 years, her failure to claim or 
demand such participation would not amount to ouster 
or exclusion. The other co-sharer who has been collect- 
ing the rents and profits is in law a constructive trustee. 
When the female co-sharer has been ignorant of her 
rights till shortly before suit and has attained majority 
only about 8 or 9 years before suit, the other co-sharer 
cannot claim title by adverse possession merely because 
of his exclusive possession. In order to succeed in his 
plea, of adverse possession, he must prove further acts of 
ouster. Title by adverse possession cannot originate 
during the minority of the person sought to be defeated 
by adverse possession. To acquire title by adverse 
possession, there must be acts of exclusion or ouster 
amounting to open assertion of hostile title, knowledge 
of w'hich must be attributable to the person sought to 
be excluded so as to entitle him to resist the acts. A 
minor is not in a position to know of or to resist acts of 
ouster, and therefore there cannot be overt acts 
-amounting to open assertion of a hostile title against a 
minor. {Lobo, J.) KHEMCHAND z/. DayaRAM 

I.L.E. (1940) Kar. 634 = 194 I.C. 137- 
13 R.S. 249 = A.I.E 1941 Sind 50. 

Minor involved —Considerations if different- 

•Ouster of minor — What would constitute. 

Strictly speaking there can be no such ^ thing as pos- 
session by a minor qna minor, because he is incapable of 
having an animus possidendi and of exercising legal 
rights of ownership. They are always exercised by 
others for him. And if they are so exercised the ques- 
tion of minor’s occupation would not matter. Posses- 
sion in this sense will be imputed to him so long as 
somebody is in possession on his behalf. But it a 
stranger enters on the land and physically ousts the 
minor from occupation as well as from possession and 
sets up an adverse title in himself, then fro 
moment time begins to run against the minor. If ^e 
iperson so entering happens to do so in a fiduciary capa 


i ADVERSE POSSESSION — Possession. 

city, he will not be allowed to set up an adverse title. 
There is no difference in law w’hen the person ousted is 
a minor. The ouster would be effected by turning out 
the guardian out of effective possession and control of 
the property. {Stone, C.J. and Bose, /.) SetH 

Narainbhai V. Narbada Prasad. 

1941N.L.J. 634=A.I.E. 1941 Nag. 357. 

Mortgaged land — Usufructuary mortgagee-^- 
Possession adverse to— If adverse to mortgagor or to 
vendee from mortgagor. 

In the case of a usufructuary mortgage w’here posses- 
sion has been delivered to the mortgagee, a trespasser 
obtaining possession may hold adversely to the mortgagee 
but not to the mortgagor. The mortgagor or a vendee 
from the mortgagor is not entitled to possession until 
redemption of the mortgage, and therefore possession 
which is adverse to the mortgagee would not be adverse 
to the mortgagor or his vendee W'ho stands in the shoes 
of the mortgagor. {Agarwala, J.) QamarUNNISa v. 
Badri Ram Kahar. 1941 P.W.N. 68. 


Mortgagor and mortgagee— Mortgagee's possession 
when can become adverse to that of the mortgagor. 

A necessary party to a mortgage suit, if not implea- 
ded, will not be bound by any decree that might be 
passed therein. He would have his right to redeem 
within 60 years. But that right could be extinguished 
by adverse possession on the part of the mortgagee, 
which in its turn depends upon the nature of the right 
which the mortgagee asserts while entering into posses- 
sion. If he enters into possession under color of his 
right as a mortgagee, it will not be adverse. It is only 
when he enters into possession in assertion of a right 
independently of the mortgage, that his possession will 
become adverse. When a sole mortgagor assigns his equity 
of redemption to the mortgagee, he becomes the owner 
and his possession would become adverse to that of the 
mortgagor. This is so whether the transfer was valid 
or invalid in form. The mortgagee’s possession originates 
independently of the mortgage and hence it is not deri- 
vative or permissive possession. {Niyogi, /.) GulaB- 
CHANDSAO V. Bashiruddin. 

I.L.R. (1941) Nag. 244 = 195 I.O, 44 = 14 R.N 28 = 

1941 N.L.J. 127=A.1R. 1941 Nag. 141. 

Possessiott — Nature of— What is connoted by 
adverse possession. ' 

Bare occupation and possession are two different 
things. The concept of possession, at any rate as it is 
understood in legal terminology, is a complex one which 
need not include actual occupation. It comprises rather 
the right to possess, and the right and ability to exclude 
others from possession and control coupled with a mental 
Q\emQx\\.,x\z.mQ\y ,\.\iQ animus possidendi, that is to say 
knowledge of these rights and the desire and intention 
of exercising them if need be. The adverse possession 
of which the law speaks does not necessarily denote 
actual physical ouster from occupation but an ouster 
from all those rights which constitute possession in law 
It is true that physical occupation is ordinarily the best 
and the most conclusive proof of possession in thi« 
sense but the two are not the same. It is also true that 
there must always be physical ouster from these rights 
bat that does not necessarily import physical ouster 
from occupation especially when this is of just a small 
r^m or two in a house and when this occupation is 
shared with others. The nature of the ouster and the 
quantum necessary naturally varies in each case (Stone 
C.J. and Bos.. J.) SETH NaRAINBHAI rNARBAT; 
PRASAD. 1941 N.L. J. 534 = A.I.E. ig/i 

——Possession of Mutwalli under void zvakf— 
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ADVERSE POSSESSION— Possession. 

Per MitUr, J. — The possession of a Mutwalli under a ' 
void wakf will be possession on behalf of the persons who 
will be entitled to those properties on that contingency. 
If the wakif is in possession as Mutwalli, he cannot pres- 
cribe against himself as owner. and KhundAar, 

//.) Mahomed Hashim Ali Khan z'. Iffat Ara 
Hamidi PtGUM. 74 C.L.J. 261. 

Possessi>m under invalid title — Wakf invalid — 

Possession of niulwali — Nature of. See 1940 Dig., Col. 
8. MOHIUDDIN AHMED V. SOFIA KhaTUN. 

192 I. C. 693 = 13 R.C. 339. 

Right to collect rent of land — Assignee of — If 

can acquire title by prescription and adverse possession, 
A transfer of a right to collect rent of immovable 
property is a transfer of an interest in immovable pro- 
perty. It is not a mere personal right, but a sort of 
jagir, and the transferee of such a right can acquire title 
by prescription and adverse possession. {Harries, C.J, 
and Meredith, /) PadMAKUMARI v. NANDA 

Padhano. 195 I C. 203 = 14 H P. 91 = 

7 Cut L T. 14= 22 P L.T. 614 = 7 B.R. 881 = 
1941 P.W.N. 33= A.I.R. 1941 Pat. 219. 

Starting point — Co sharers — Denial of title — 

Subsequent refusal of mutation. 

Where the predecessors in interest of the parties were 
CO sharers and the title of the plaintiff was denied by \ 
the father of the defendant and later on mutation was ' 
refused to the plaintiff, it was held that adverse posses- 
sion commenced from the time when plaintiff came to 
know of the denial of title and not from the date of the 
refusal of mutation. (Aganval, J.) JWALA PkaSaD v. 
Lakshmi Narain. 193 I. C. 686=13 R O. 499 = 

1941 R.D. 466 = 1941 O.L.R. 356 = 
1941 O.W.N. 615 = 1941 A W.R. (Rev ) 367= : 

1941 A.L.W. 459= 1941 O.A. 391= [ 

A.I.R. 1941 Oudh 415, . 

' Tenancy ri ght*^Overt Act — Merc payment of ' 
rent of part of holding. 

Where there is no other overt act which would go to 
show denial of the rights of the tenants, mere payment 
of rent of a portion of the holding by another can hardly 
be regarded as an overt act asserting adverse possession. 
{Shirreffy J. M.) MahaRAJI v. JaGATRAL SiNGH. 

1941 A.W.R. (Rev.) 754 (1) = 
1941 O.A. (Supp ) 675 (1)=1941 RD. 739 (2) 

AGENCY See PRINCIPAL and AGENT. 

AGRA PRE EMPTION ACT (XI OF 1922\ S. 4— 
Co-sharer — Mahomedan who has made a wakf alal-aul- 
ad — If can maintain suit for pre-emption. See 1940 
Dig., Col. 9. Banwari Ram r. Mahomed Yar Khan. 
I.L.R. (1941)A11. 74 = 194 I.C 72=13RA.469 = 

A.I R. 1941 All. 49. 
^S. 4 (1)— Suit for pre emption — Conditions 
necessary — Vendee becoming co-sharer by virtue of an 
exchange— Deprivation of that property during pen- 
dency of pre-emption suit — Right of pre emplion, if can 
be exercised. See 1940 Dig., Col. 9. ALIMULLAH v, 
Mahomed Khalil. 191 I.C. 386 = 13 R A. 268. 

AGRA TENANCY ACT (II OF 1901). S. 11— 
Occupancy rights— Acquisition of— Mortgagee in long 
and continuous possess! OHt before and after death of 
tenant-payment of rent to landlord direei— Effect. 

W here a mortgagee of a holding had been in long and 
continuous possession, before and after the death of the 
tenant and had been pacing rent direct to the land- 
holder, and was treated as tenant it was held that he 
had acquired occupancy rights before the Act of 1926. 
iShirreff, J. M.) BaHAL MiSIR v. TaRAPAT MISIR. 
1941 R.D. 871 =1941 A.WR. (Rev.) 1036 = 

1941 O.A. 882 (2). 
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AGRA tenancy ACT (1926), S 3. 

[note. See also CASES UNDER U.P. TENANCY ACTr 
1939J. 

—S. 11 — Occupancy rights — If could be conferred 

by zamindar under. 

Under Agra Tenancy Act, 1901, the zamindar was not 
precluded from giving rights corresponding to those of 
an occupancy tenant and was liable to be held bound by 
the terms of his agreement in that respect. But the 
tenant would still be recorded as a non-occupancy ten- 
ant and not as an occupancy tenant. {Harper^ S.M, 
and Sat he ^ /.M.) GaNGA PRaSaD v. NaNHE. 

1941 R.D. 266=1941 A.W R. (Rev.) 277 = 
1941 O.A. (Supp.) 226= 1941 A.L.J. (Supp.) 86. 

S. 11 and Agra Tenancy Act (III of 1926), 

B. 1Q~ Partnership — Occupancy rights — Acquisition — 

C om petency — T est . 

Where the partners do not regard themselves as a 
number of partners cultivating as partners and co-tenants 
under the Act, but regard themselves as an a.ssociation 
engaged in the business of cultivating not in any personal 
capacity but as shareholders in a business, holding their 
shares on basis of ‘anna’ shares calculated on the capital 
of each partner, they cannot acquire occupancy rights. 
{Darling, S.M. ani Bomford, ' J.M.) MACKINNON Z'. 
Sampat Kuwak Sinha. 1941 R.D. 678. 

S. 22 — Congenital deafness and dumbness^If a 

disqu ilification to succession . 

Under the old Rent Act of I88I inheritance was 
according to personal law. Congenital and incurable 
deafness and dumbness would have been a bar to suc- 
cession then. But after the Act of 1901, such a person- 
can succeed to a holding under S. 22 of the Act. 
{Shirreff, S.M.') MlSRl LaL v. NaNHOO. 

1941 A.W.R. (Rev.) 795 (1) = 
1941 O.A. (Supp.) 706 = 1941 R D. 692. 

' S. 31 — Mortgage of occupancy holding — Validity 

— Right of mortgagee to eject mortgagor's representa- 
tiles taking forcible possession, 

A mortgage of occupancy plots is voidable under S. 3l 
of the Agra Tenancy Act of 1901 and not void ab initio. 
j Hence such a mortgagee has a perfect title to sue against 
representatives of his mortgagor who have taken wrong- 
ful possession of the plot from him. {Sathe, /.M.) 
JHURHAOO V. Ram KUNWAK. 

1941 A.W.R. (Rev.) 660 ( 1)= 1941 B D. 686 (2) = 

1941 O.A. (Supp.) 491 (1). 

(Ill OF 1926) — Service of notice of ejectment 

^ — Several defendants — Technical defect as regards 
service on one — If can be condoned. 

Where in certain execution proceedings five of the 
I defendants who were brothers were duly served and the. 
t sixth who was the widow of the sixth brother refused to 
I receive the notice but the process-server failed to atfix a 
j copy of the notice to the widow’s house, it was held that 
I the interest of the widow of the sixth brother was fully 
and duly represented and that the technical defect in 
service of notice could be certainly condoned, the. 
service having been otherwise duly proved. {Harper^ 
\S,M.and Sathe, J.M.') BhaRaT SiNGH DHARAM 
I^al. 1941 A.W.R. (Rev.) 262 = 

1941 O.A. (Supp.) 211= 1941 R.D. 113. 

Ss. 3 (2), (11) and 12 — Plot held by fixed rate 
tenant Nature of — Building on it, when justified. 

1 he plot with a fixed rate tenant is ‘land’ as defined 
in S. 3 (2) of the Agra Tenancy Act and he is not 
entitled to make any construction on it which would not 
qualify as an improvement’ within the meaning of S. 3 
(11) of the Act and unless it is satisfied that test would 
amount to an actionable invasion of the landholder's 
right. {Ccllister, Bafpai and Braund, JJf) SHANTI. 
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AGRA TENANCY ACT (1926), S. 3. 

Sarup Das v. asharfi Singh. 

I.L R. (1941) All. 250 = 192 I C. 496 = 
13 R A. 327 = 1941 A.L.W. 18 = 
1941 O.A. (Supp.) 34 = 1941 A.W.B. (H.C.) 34 = 
1940 A.L.J. 906 = 1941 A.W.E. (Rev.) 45 = 
1941 O.W.N, 12 = A.I R. 1941 All. 61 (F.B.), 
S. 3 (3) — Kent — Zaid mastalba — If legal rent. 
U. p. Tenancy ACT, S. 3 (18) and Agra Ten- 
ancy ACT, S. 3 (3). 1941 E.D. 265. 

Ss. 3 (4) and 226 — Snya> — Income derived by 
holding land for purpose of brick kiln — If can be taken 
into account in suit under S. 226. 

The words ‘or the like’ at the end of sub-S. (4) of 
S. 3 of the Agra Tenancy Act have to be interpreted as 
covering only such rights as are ejusdem generis or 
akin to the rights previously described. The right of a 
co-sharer to receive a certain income in respect of land 
which he holds for the purpose of a brick kiln is not 
akin to the rights described under the head of ‘Sayar’ in 
sub-S. (4) of S. 3. Such an income cannot be taken 
into consideration in a suit under S. 226 of the Agra 
Tenancy Act. {Yorks, J.) Ram Das v. ATA HUS- 
SAIN. 1941 a L.J. 558 = 1941 R.D. 840 = 

1911 O.A. (Supp.) 745 = 1941 A.W.R. (Rev.) 840 = 

1941 A.L.W. 892 = A.I.R. 1941 All. 397. 

S. 4 (d) — Entry as khudkaskt for 1333-/^ — 
Plot in fact lying fallow for that year — Effect. 

_ An entry as khudkasht for a year is not incorrect 
simply because the plot was fallow’ for a particular year. 
As regards 1333-F the law merely requires that the 
record should be as khudkasht and not that it should be 
actually cultivated. {Harper, S. M.) SURJO v. 
UmraO. 1941 A.W.R. (Rev.) 26 = 1941 R D. 35 = 

1941 O A. (Supp ) 165. 

— S. 4 (d) — Mortgagor ct^ltivating land as 

thekadar — Cultivation if as 'landlord*. 

Where a mortgagor cultivates the land mortgaged as 
a thekadar the cultivation is not as landlord and the 
land does not become his sir. {Harper, 5*, M.') SURJO 

y- Umrao. 1941 A.W.R. (Rev ) 26 = 1941 BD. 35 = 

1941 O.A. (Supp.) 165. 

"S. 7 — Joint sir holdings — Effect of transfer of 
some pilots by some proprietors on the rights of others. 

Where some of the proprietors having joint sir hol- 
dings transfers some specific plots to a third person, if 
it can be shown that the remaining proprietor has .agreed 
in fact to the division of the sir holding And to the 
transfer of certain specific plots to the vendee by the 
vendors then he w’ould be precluded from claiming the 
whole holding as his sir. But in the absence of such a 
consent, the mere fact that the vendors have transferred 
certain specific plots to the vendee cannot extinguish the 
rights of the remaining proprietors in the plot so trans- 
ferred unless the remaining proprietor’s right to get back 
possession is extinguished by limitation. {Shtrreff J. 
and Sathe, A.M.) RAFIQ AHMAD v. 

1941 O A. (Supp.) 896 = 1941 A.W.R- (Rev.) 1102. 

Ss. 12 and 22~-Eixedrate tenant— Pos-Mon 

<*nd rights of. , .^. 

A fixed-rate tenant is in, a privileged posi ron.^ 
has rights approximating to the rights of an . 

h»s rights are not absolute inasmuch as the i^^'^holde 
retains the rights of proprietary reversion. In otner 
words, notwithstanding such domin-on as a fixed r 
tengnt has over his holding, the landholder remains t 
proprietor. {Collister, Bafpai and Braund, JJ-) 

JHanti Sarup das v. Asharfi Singh. 

(1941) All. 250 = 192 I.O. 496 = 13 BJV. 327^ 
1941 A.L.W. 18 = 1941 ? -f - ^ /IJP? "9O6 = 

1941A.WB. (H.C.) 34 = 1940A.L.J. 

y. D. 1941—2 


j AGRA TENANCY ACT (1926), S. 19. 

i 1941 A.W.R. (Rev.) 46 = 1941 O.W.N. 12= 

' A.I.R, 1941 All. 61 (F.B.). 

S* 14 Joint sir — Sate of proprietary interest by 
ontSubseguent sale by another— Acquisition of ex-pro> 

Prietary right. 

Where two brothers certain plots as their sir 
and one of them sells his proprietary interest and the 
other becomes the sole sir holder and when he in his 
turn sells his sir interest he alone acquires an ex-proprie- 
tary title. {Harper. S.M.) WviELLE PHILLIPS 

V. Stanley Phillips. 1941 A W R. (Rev.) 512 = 
^ 1941 R.D. 536 = 1941 O.A. (Supp.) 471^ 

S. 15 — Scope and applicability. 

The Agra Tenancy Act introduced in S.l5a restric- 
tion on the waiver of ex-proprietary rights. The res- 
triction applies however to agreement executed within 
six months of a transfer. Where a partition made by 
an arbitrator was accepted by all parties by an agree- 
ment by which they all relinquished their rights to ex- 
proprietary right, and which was executed more than 
six years before the transfer of proprietary rights took 
place after the con6rmation of partition, it was held,. 
that ex-proprietary rights were given up. {Skirreff 

J. M.) Ramsubhag Ram v. Ramlakhan. 

1941 A.W.R. (Rev. j 509 (l) = 1941 R.D. 535 = 

<5 O-A-^Supp.) 468(1). 

o. 15 (2 ) — Requirements of. 

What S. 15 (2) requires is that the mortgage should 

not refer to sir in general but wholly to specific plots. 

{Harper, S.M. and Sathe, J.M.) NiADER v Kan- 

, haiya. 1941 R.D. 257=1941 O.A. (Supp.) 199 = 

I 1941 A.W.R. (Rev.) 250= 1941 A.L J. (Supp. ) 63. 

j S. 16. j/jo Agra Tenancy Act (II of 

I 1901). S. 11. 

! S. V7— Occupancy rights, in plots forming part 

I of statutory holding— If could be conferred. 

Where the plots form part of a statutory holding, 
occupancy rights could not be conferred in respect of 
those plots. {Shirreff, J.M.) PhaGOO RaM v, UdiT 
NaRain Singh. 1941 A.W.R (Rev.) 589 (2) = 

1941 E.D. 533 = 1941 O.A, (Supp.) 643. 

S. 18— Application under— If governed by S 

296, U. P. Tenancy Act. See U, P. TENANCY ACT ‘ 

S. 296 AND AGRA Tenancy act, S. i8. 

1941 A.W.R. (Eev.) 972. 

Ss. 18 and 19— Proceedings under S. 296 of U 

P. Tenancy Act, if applies to. See U. P. Tenancy 
act, S^296. ^ 1941 A. W.R. (Rev ) 929. 

S. 19— Statutory tenancy— Claim as to— Heirs 
holding over after expiry of lease— New lease in favour 
of mother of the heirs — Validity. 

Where on the death of a lessee his heirs continued in 
possession and held over after the expiry of the lease 
and after the Tenancy Act, 1926, came into force and a 
lease was executed thereafter in favour of the mother 
of the heirs, it was held that the heirs had acquired cer- 
tain rights by holding on after the expiry of their 
father's lease, and it was not open to the zamindar to 
enter into a new contract over their heads ienorina 
their rights. {Harper, S.M.) HuSain BaNU 7/ 
Nathua. 1941 RD 262=' 

1941 A.W.R. (Eev.) 346 = 1941 O.A. (Supp!) 260.- 

Ss. 19, 40 and 41— Statutory tenant— Tenant 

under deed prior to Act of 1926, conferring occupancy 
rights— Acquisition of lands — Section apDlicahlp o.. 

1940 Dig., Col, 14, Radha PRaSad Shastriz; 
Diryodhan Singh. 1941 A.W.R. (Rev.‘) 100= 

S. 19 and 0.P. Land Revenue Ict^s^ 

Suit for partition— Effect of partition proceedings— Loss 
of right subsequent to decree by trial Court— Effect — 
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Partition proceedings when complete. See 1940 Dig., 
Col. 14. jAiRAj Singh v. Har Narain Singh. 

191 I.C. 759 = 12 R.A. 270. 
S. 19, Third proviso, Applicability — 

Land in river bed. 

here the land in question is situated in the bed of a 
river and the rent is varying from year to year, accor- 
ding to the actual area cultivated every year the land 
cannot be held to be one under stable cultivation and 
it is covered by cl. (/5) of the third proviso to S. 19 of 
the Agra Tenancy Act under which no statutory rights 
accrue in respect of such lands. (^Harper, S.M. and 
Sathe, J.M.) LAKSHMI SaHAI v. BaSDEO DUBEY. 

1941 A.W.R. (Eev.) 604 = 1941 O A. (Supp.)463 = 

1941 E.D.681. 

^S. 20 (2), Proviso 1 (b)— Scope and effect of — 
Right of heir of statutory tenant to slump remission — 
Admission of such heir, if constitutes new tenancy. 

Under proviso (l) {b) to S. 20 (2) of the Agra Ten- 
ancy Act the zamindar is given a period of 3 years for 
filing a suit for ejectment against the heir of a statutory 
tenant after the period of 5 years allowed to him under 
S. 20 (2) is over. It is after this period of 3 years is 
oyer that the right of the zamindar to sue for the heir’s 
ejectment is extinguished and then the heir becomes a 
statutory tenant in his own rights under S. I9 (Oof the 
Agra Tenancy Act and till then he is entitled to the 
slump remission enjoyed by the deceased tenant. 

Per Harper, S,M . — The admission to tenancy of the 
heir of a statutory tenant does not amount to a new con- 
tract of tenancy within the intention of the revision 
scheme. {Harper, S.M. and Sathe, J.M.) JaiSI RaM 

V Laxmi Shankar. 1941 R.D. 684= 

1941 O.A.(Supp.) 675 (2). | 
S. 20, Proviso (b) — Applicability — Ejectment \ 
proceedings not legal. 

The reference to ejectment proceedings in proviso (O 
of S. 20, Agra Tenancy Act, refers to legal proceed- I 
ings and legal ejectment. Where there is no legal pro- 
ceeding and no legal ejectment, the proviso (<5) |to S. 20 
has no application. {Harper, S.M. and Shirreff, J. 

M.) Dudhai V. Bindeshari. 

1941 A.W.R. (Rev.) 1093 = 1941 O.A. (Supp.) 886. ; 

" “S. 22 — Permanent lessee of Hxed-rate tenancy — ' 

Rights. \ 

A permanent lease purporting to transfer all the . 
rights of a fixed-rate tenant, Including the right to eject 
the sitting tenants is quite valid. And the lessee can 
exercise all the rights including the right to eject the 
sub-tenants. {Shirreff, J. M.) RaMDTJTT Ka! v. 
ABDUb Aziz Khan. 

1941 A.W.R. (Rev.) 834 (1) = 1941 R.D. 757 = 

1941 O.A. (Supp.) 739(1). 

— Ss. 23 (2) (b) and 44 — Co-tenant admitted by | 

widow, life tenant — Status af ter wideno's death. \ 

Where a person is admitted as co-tenant by the widow ' 
in possession as a life tenant, he can only acquire the ! 
rights of a co-tenant during her lifetime, and after her ; 
death he becomes a trespasser. {Sathe. J.M) IDKIS 
V. MauLa Baksh. 1941 A.W.R. (Rev.) 809 = 

1941 R.D. 735 = 1941 0 A. (.Supp.) 720. | 
Ss. 23 (2) (b) and 44 — Tenant with life in- 
terest admitting co tenant — Status of such co-tenant — 
Tleathof life tenant — Co-tenanVs liability to ejectment. | 
Where a stranger is admitted as a partner in an exist- ' 
ing holding the rights of the tenant cannot be thereby i 
enhanced in any way. Therefore when a widow with a 
life interest only in a holding admits a co tenant with the 
consent of the landholder, she does so only for the dura- 
tion of her own tenancy rights (/>.) for her lifetime or 
up to the date of her remarriage. She could not trans- I 


j AGRA TENANCY ACT (1926), S. 24. 

fer one iota more than the interest she herself held. On 
1 the termination of her tenancy rights by death, the new 
j comer cannot assert any rights of his own as he came in 
the holding only as a partner or co-tenant of the existing 
tenant and not on account of his admission as a tenant 
in his own rights and hence he can be ejected as a tres- 
; passer. {Harper, S.M. and Sathe. J..M.) LaXMI 

Chand V. Jhandu 1941 O.A. (Supp.) 95= 

1941 A.W.R. (Rev.) 107 = 1941 R.D. 83. 
S. 23 (2) (b). Proviso — Recognition contemplat- 
ed by — Admission of consent to transfer by lambardar 
' — If amounts to recognition. Sec U.P. TENANCY ACT, 

S. 33 (2) ic) AND Agra Tenancy act, S. 23 (2) (^)j 
; PROVISO. 1941 R.D. 286. 

, S. 24 — Co-sharing — Clear proof of — Necessity. 

, Where a person claims to succeed to an occupancy 
holding on the ground that he is the nearest co-sharing 
j collateral, there must be clear proof of the fact of 
co-sharing. Where the proof consisted of the statements 
of three witnesses who merely stated in general terms 
that the cultivation was joint, it was held not sufficient 
to prove co-sharing. {Harper. S.M. and Sathe. J.M.) 
Shiam Lal V. JUMMAN. 1940 R D. 600 = 

1941 A.WR. (Rev.) 91 = 1941 O.A. (Supp.) 79 

■ ‘"“S. 2^— Co-sharing — Evidence of. 

Where duiing the minority of a tenant his uncle who 
was also his nearest collateral manages the holding, 
pays rent to the zamindar directly and shares the 
balance of profits with the minor, on the death of such a 
tenant, the uncle does not become a trespasser but is the 
nearest co-sharing collateral of the deceased tenant 
entitled to succeed him. {Harper, RaNJIT 

SINGH Z'. Munna Khan. 1940 R D. 607 f2) = 

1941 A.W.R. (Rev.) 93 (2)= 
1941 O.A. (Supp.) 81 (2). 

S. 24 — Co-sharing — Pooling of resources^ 

Limits to the rule. 

Pooling of resources is one of the criteria and not the 
sole Criterion which goes to prove whether a person had 
Co-shared in cultivation or not. Where therefore a 
claimant had no resources of his own which he could 
pool with those of the deceased but still actively took 
part in the cultivation of the latter’s holding in all other 
respects he could not lie held not to have co 4 hared 
simply because he had no agricultural stock or imple- 
ments which he could pool with those of the deceased. 
{Sathe. J.M.) BhaGWATI PRASAD SiNGH V. SHKO 
Shankar. 1941 A.W.R. (Rev.) 609 (2) = 

1941 R.D. 481 = 1941 O.A. (Supp.) 468 (2). 

- ■ S.24 ^Re-marriage of widow of occupancy tenant 
^Rights of succession under S. 24—// affected by any 
recognition by the zamindar. 

On re-marriage the tenancy rights of the widow of an 
occupancy tenant terminate and no recognition by the 
zamindar can overrule any rights of succession acquired 
under S. 24 of the Agra Tenancy Act. {Harper, S.M, 
and Sathe, J.M.) ChunNI v. JamNA. 

1940 R D. 624 = 
1941 A.W.R. (Rev.) 429 = 1941 R D. 663 (2). 
— — S. 24 — Succession — Chela — Lease of agricul' 
tural holding conferring heritable rights-Represen- 
tative of lessor, if can question chela’s right to succeS'-- 
sion. 

With or without a will a chela is not an heir to an 
agricultural holding under the Agra Tenancy Act. But 
where a lease purports to confer heritable rights, the 
lessor’s representative is estopped from denying that a 
chela who succeeds as the heir to the deceased lessee* is 
a tenant in succession to the deceased lessee. This does 
not conflict with the principle that estoppel cannot 
operate against law for thei« is no express provision of 
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law thata ’person who is not an heir under the Agra 
Tenancy Act but whom the landholder agrees to treat as 
an heir and admit to the tenancy, can be ejected as a 
non-occupancy tenant. {^Shirreff, /. M.) BHaiRO 

Kumar Prasad v. markande Gir. 

1941 A.W.B. (Rev.) 811 = 1941 O.A. (Supp.) 748 = 

1941 E.D. 891. 

■ Ss. 24 and 26 — Succession on death of widow 
of statutory tenant — Rights of brothers of statutory 
4enant — Preferential claim on basis of co-tenancy — If 
can arise. 

Where there are four brothers of a statutory tenant 
surviving on the death of the widow, even if three of 
them are found to have lived separate from the statu- 
tory tenant and only one remained joint with him, 
succession is governed strictly by S. 2\ of the Agra 
Tenancy Act which gives all brothers an equal right. 
S. 26 specifically excludes any claim on the basis of co- 
tenancy except when there is no other heir under S 24. 
(^Harper, S. M. and Shirreff, J. M) DuDHAI v. 

Bindeshri. 1941 O.A. (Supp ) 886 = 

1941 A.W.R. (Rev.) 1093. 

Ss. 24 and 35 (1) (a) — Widow of occupancy 

itenant— Re-marriage — Effect. See 1940 Dig., Col. 16. 
Sangram V. Kesho Das. 1941 A.JiJ. (Supp.) 12= 

1941 E.D. 118. 

— '‘S. 24, Class (Vii) — Nearest collateral^ Crucial 

cpoint of time. 

Under S. 24, Class (vii), Agra|Tenancy Act, the rights 
cf the collaterals arises for the first time when the widow 
dies or remarries. When succession opens in such a 
case, the question to be examined is whether the clai- 
mant is at that time the nearest of all the surviving 
■collateral male relatives of the deceased male tenant 
-and whether he had co-shared in the cultivation of the 
holding at the time of the death of the deceased male 
tenant. {Harper^ S.M. and Satke J.MI) SiaRAM v. 
BaldeO. 1941 R.D. 233 = 

1941 O.A. (Supp.) 205 = 1941 A.W.R. (Rev.) 256 = 

1941 A,L.J. (Supp.) 58. 

S.25andU. P. Tenancy Act (1939), Ss. 36 

and 37 — Scope and applicability of S. 25 — Hindu 
daughter having life interest in occupancy holding 
Succession on her death when Tenancy Act of l926 was 
in force. 

The two sub-clauses to S. 25 of the Agra Tenancy 
Act governed all cases of female tenants: one clause 
governed those with an absolute right and the other 
clause governed those with a limited right. Females of 
Mahomedan families having absolute estates would come 
under S. 25 (2) and their inheritance would descend to 
their sons. Females of -Hindu families having only life 
Interests would come under S. 25 (1) and their succes- 
sion would go to the heirs of the last male tenants. 
Hence, where on the death of a Hindu occupancy tenant, 
his daughter inherits the holding under the Rent Act of 
1881 and dies at a time when the Agra Tenancy Act of 
1926 was in force, her son could succeed to the holding, 
only if he proved co-sharing with the last male tenant. 

{Harper S.M.) MANGE v. MaNI. ^ ... _ 

1941 R.D. 163 = 1941 O.W.N. 469 = 

1941 A.W.R. (Rev.) 342=1941 O.A. (Supp.) 266. 

S. 25 { 2 )—Applicabiliiy'~Deatk of widow whose 

name was entered by way of consolation Effect. 

Where a widow who according to the personal law is 
not an heir to her husband in the presence of sons, 
happens to be only a sleeping partner in the holding and 
whose name is entered by way of consolation dies, suc- 
cession is not governed by S. 25 (2) of the Agra en 
ancy Act. On her death her name should be ex- 
ipunged and no rights can pass to her daughter s sons, 


AGRA TENANCY ACT (1926), S. 37. 

from her. {Sathe, A.M.) CHAIT RaM v. JaSWANT 

Singh. 1941 O.A. (Supp.) 739 (2) = 

1941 A.W.R. (Rev.) 834 (2)= 1941 R.D. 896. 

■"S. 26 — Co-sharing — Requisites. 

A boy of 12 or 13 years reading in a school is not 
likely to be of any material assistance in agricultural 
operations and hence he is incapable of co-sharing in 
cultivation. The requisite as to pooling of resources is 
necessary. The removal of the condition as to co- 
sharing in the new Act is no ground for giving retros- 
pective effect to that view when that Act itself does not 
authorise that. {Harper^ S.M. and Sathe, J. M.) 
BHOLA SINGH v. JaGDISH NARAIN SINGH. 

1941 A.W.R. (Rev.) 269 = 1941 O.A. (Supp.) 218 = 

1941 R.D. 290 = 1941 A.L.J. (Supp.) 65. 

S. 35 (1) (f) — Extinguishment of rights under 

— Onus. 

To establish a case of an extinguishment of tenant’s 
rights under S. 35 (1) (/) of the Agra Tenancy Act, it is 
for the plaintiff to show that the defendant has been 
out of possession for so long that he has lost his rights 
under the section. {Sathe. A.M.) SaLIK v. Mauji 
' LaL. 1941 A.W.R. (Rev.) 923 (2) = 

1941 O.A (Supp.) 797 (2) = 194l R.D. 814. 
S. 36 and U. P Tenancy Act (1939), S. 46— 

Tenant with non-occupancy rights — Acquisition of 
mortgagee rights — Termination of mortgage — Status of 
tenant. 

Where the question was whether a tenant with non- 
occupancy rights under the Act of 1901 whose rights 
terminated by the acquisition of mortgagee rights be- 
came a trespasser when the mortgage terminated, it was 
held: 

Per Harper, S.M, — That the tenants* rights were in 
abeyance and under the new Act he became a tenant 
again but with statutory rights. 

Per Shirreff. J.M. — That the mortgage must be 
regarded as terminating the tenancy which existed mere- 
ly as a tenancy from year to year. {Harper, S.M. and 
Shirreff. J.M.) JaGDISH NARAIN SeWAK PaNDEY v. 
KALI Charan Ram. 1941 R I>. 665 = 

1941 O.A. (Supp.) 613 = 1941 A.W.R. (Rev.) 673. 

S. 87 — Division of holding — Plea of a prior 

division of certain plots and prayer for their exclusion 
— Procedure to be followed. 

When the representatives of one of the two tenants 
having occupancy rights in a holding sue for equal divi- 
sion but the other tenant pleads a prior division of cer- 
tain plots and claims exclusive tenancy therein and equal 
division in the rest, to allow such a claim would make 
the division unequal and hence the whole holding should 
be divided half and half. {Shirreff. J.M.) Tameshar 
AHIR V. LaL BeHARI AHIR. 

1941 A.W.R. (Rev.) 668 = 1941 O.A. (Supp.) 499. 

Ss. 37 and 44 — Partition decree under 5'. 37 

Effect on rights of parties in divided shares — Decree, if 
I capable of execution — Party in possession of the share of 

another after decree— If can be ejected under 

Proper remedy. 

The rights of the respective parties of a case under 

S. 37 of the Agra Tenancy Act do not cease in the divid- 
ed shares until actual separation takes place on the spot 
' in pursuance of the decree whether through Court or by 
private arrangement. Therefore, if the parties do not 
obtain separate possession in accordance with the decree 
by mutual arrangement, the aggrieved party can and 
should take out execution proceedings to have the S. 37 
decree executed through Court. Until the parties obtain 
separate possession either by mutual arrangement or 
through Court in pursuance of a decree under S. 37 the 
rights of both the parties in the whole holding continue 
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unaffected and till then they cannot be deemed to be 
trespasj^ers in respect of plots in their possession, though 
it might belong to the share of another under the decree. | 
and against such persons a suit under fs. 4*4 of the Ten- j 
ancy Act dots not lie. The only remedy open to a person 
who cannot take out execution of a decree under S. 37, 
owing to limitation is to have his share partitioned under 
S. 49 of the U. P. Tenancy Act, corresponding to S. 37 
of the old Act, as the cause of action under that section ' 
is a continuing one. {^Harper, S.M. and Sit/u, J-A/.) \ 
JEOT V. bHAOELU. 1941 R.D. 37 = 

1941 A.W.R. (Rev.) 160= 1941 O.A. (Supp.) 112. 

S. 37 — Private partition —Subsequent suit for 

division of holdings — All holdings, if should be included. 

S^e U. p. Tenancy act, S. 49 and agra Tenancy 
Act, S. 37. 1941 R D. 501 (2). 1 

S. 37— Snit nndtr — Prior private partition 

— Effect of. 

There i-, nothing in law against joint holders of a 
tenancy effecting a private partition, but only it must 
be satisfactorily proved. If agreement to divide tlie 
holding is clear and definite and is intended to provide a 
permanent division and has been acquiesced in by the 
zamindar, it cannot be challenged afterwards, {f/atpcr, 
S.M. and Shirrcff, J.M.) DWARKA v. MaNOHAR. 

1941 A.W.R. (Rev.) 500 = 1941 R.D. 624 = 

1941 O A. (Supp.) 459. 

' Ss. 37 and 121 — Suit under s. 37 — Division — j 

Rights of parties-~-One of the parties admitting co-tenant 
with consent of Zamindar — Ri ght of the other to sue 
under S. \2\. 

Where one of two co-tenants brings a suit under S. 37 
of the Agra Tenancy Act for division of the holding and 
the holding is divided but without the consent of the ! 
zamindar. the responsibility for the rent of whole of the 
holding remains joint and the rights of both parties con- 
tinue in both portions of the holding even after the 
division. Hence, if one of them later on admits another 
as his co-tenant with the consent of the zamindar, the I 
other has every right to sue under S. 121 for the declara- 
tion of his rights as the act of the other admitting a new 
co-tenant affects his rights. {Sathe, J.Af.) P.an Kun- j 
WARi V. Batjor Tewari. 1941 B D 66 = 

1941 A.W.R 'Rev.) 248 = 1941 O A. (Supp.) 197. 


the plaintiff is barred. {Harper^ S.Af. and Sathe^ /.Af.) 

Sher Singh v. Mahendra Pratap. 

1941 R.D. 177 = 1941 A.W.R. (Rev.) 341 = 

1941 O.A. (Supp.) 266. 
S. 44 and U. P. Tenancy Act, S. 180— 

Damages on ejectment — Necessity — Limit to the 

discretion of Court. 

According to S. 44 of the Agra Tenancy Act, the- 
trespasser shall be liable to pay damages and discretion 
Is given to the Court to decree those damages up to four 
times the annual rental. Hence normally some damages 
should be allotted, but the amount only is left to the 
discretion of the Court. {^Harper^S.AI. and Sathe^ 
J.AI.) PiRTHi Singh v. Madan Lal. 

1941 R D. 170 = 1941 0. W N. 608 = 
1941 A.W.R. (Rev.) 340 = 1941 O.A. (Supp.) 254. 

S. 44 — Ejectment and immediate reinstatement — 

If effects a break in the tenancy — Tenant^ if a trespasser . 

Where a tenant is ejected but is reinstated immedia- 
tely thereafter, the ejectment does not constitute a break 
in Iris tenancy and his possession does not become that 
of a trespasser. {Harper, S.M.) NaUBAT SINGH v. 
Saheb Singh. 1941 O.W.N. 255 = 1941 R.D. 86= 
1941 A.W.R. (Rev.) 266=1941 O.A. (Supp.) 215. 

S. 44 — Lambardar's right to eject co-sharer — 

Terms of luajib ui arz, if can affect. 

The terms of a wajib-ul-arz cannot prevail against 
the common and statutory right of the lambardar to sue 
for the ejectment of a co sharer who takes possession of 
a plot against his will in an undivided lambardari niahal. 
{Sathe, A.M.) FaSI ULLA v. WaSI UlLA 

1941 R.D. 819 = 1941 O.A \Supp.) 741 = 

1941 A.W.B. (Rev.) 836. 

S. 44 — Lease of theka lai»d to sons of thekadar — 

Termination of theka — If renders the lessees liable to 
ejectment as trespassers. See 1940 Dig,, Col. 20. 
Aiodhya Nath v. koshan Lal. 

1941 A.W.R. (Rev.) 61 = 1941 O.A. (Supp.) 48. 

S. 44— Liability to ejectment--Co-tenant admitted 

by life len.int with landholder’s consent — Death of life 
tenant. See AGRA TENANCY ACT, SS. 23 (2) .AND 44. 

1941 A.W.R. (Rev.) 107. 
S. 44 and U. P. Tenancy Act (1939). S. 180 

— Liability to ejectment — Lessees under fictitious Per- 


-S. ‘^0- Acquisition for farming on improved lines 

Absence of land to be given in exchange — A/oney com- 
pensation — When justified. 

Where in the case of an acquisition of land for pur 
poses of belter fanning, It is found that there is no land 
in the same vilbige to be given in exchange and the 
applicant holds joint sir and khudkasht in a neighbouring 
village with another who could not be legally comptlled 
to part with his share in any of the joint sir or khud- 
kasht, and where the tenants are not resident in the 
village in suit and will retain a considerable amount of 
cultivated land in the village in suit as well as in the 
neighbouring village in which they reside, the acquisition 
of their land on cash compensation is not unreasonable. 
{Shirrcff, J.Af.) BijaI BaHADUR SinGH t/. ISI.AM 
Ahmad. 1941 O.A. (Supp ) 605(2) = 

1941R.D. 660 = 1041 A.W.R. (Rev.) 666. 
-- S. 44 and U. P. Tenancy Act. S. 180— 
Damages on etectment— Necessity. 

Vts Harper, S.M.— '6. 44 of the Agra Tenancy Act 
says that the trespasser shall be liable to pay damages. 
The amount is at the discretion of the Court. 

Per Sathe, J.AI, It is not mandatory under S. 44 of 
the lenancy Act to award damages in every case where 
ejectment is decreed. It would be wrong however to 
refuse damages for inadequate or no reasons For, in 
that case a subsequent suit for damages on the part of 


manent lease bywidow — Cii’il Court declaring lease to- 
be without consideration — Ejectment of lessee — Umita- 
lion — Starting point. 

Where a permanent lease executed by a Hindu widow 
has been declared by a Civil Court to be one without 
consideration in a suit by the reversioners, the lessees are 
trespassers and liable to ejectment, The period of limi- 
I tation would run not from the date of the lease but from 
the date of the widow’s death. ( Harper, S AI. and 
Shirrcff, J.M.) BhIRGU NaTH PaNDK v. KaWAL 
Patti KuaR. 1941 R.D. 873. 

S. 44 — Liability to eiecimcnt'— Tenants of sir 
OH disallcrwance of claim of ex-proprietary rights— 
Their status. 

Where ex proprietary right? are claimed by the owner 
and disallowed on the ground that it was made too late, 
the tenants become non occupancy tenants of khalsa 
land from the date of the disallowance of the claim for 
ex-proprietary rights and are not trespassers who could 
be ejected under S. 44 of the Tenancy Act. {Shirreff, 
S.AI. and Sathe^ J.Af.) SiTA KAM v. BaNKATESHWAR 

tewari. 1941 A.W E. (Rev ) 786 = 

1941 O.A. (Supp.) 697 = 1941 A.L.J. (Supp ) 126= 

1941 R.D. 810. 

S. 44 and 0. P. Code, O. 21. Rr. 89 and 

100 — Liability to ejectment under S. 44 — Person not 
party to decree, in Possession^Formal delivery of Posses- 
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-AGRA TENANCY ACT (1926), S U. 

'Sion to decree-holder — Person in possession if bound to 

apply under O. 21, R. 89, C. P, Code. 

"Where immovable property is sold in execution of a 
decree and a person who is not a party to the suit and 
against whom no decree has been passed is in possession 
of that immovable property and formal possesi^ion is 
given to the decree-holder, two courses are open to the 
person in possession. He can either give up possession in 
accordance with the formal order in which case he would 
liave a right to object under R. lOO of O. 21, C.P Code, 
•or he might refuse to comply with the formal order of 
•dispossession and continue to remain in possession in 
which case he will have committed no offence as he is 
unaffected by the decree and he is not liable to ejectment 
under S. 44 of the Agra Tenancy Act. He w'as not bound 
to have applied under O 21, R. 89. {Harper, S.M. and 
Sathe,J.M.) ANAND PRASAD RAGHUBIR TewaRI. 
1941 O.A. (Supp.) 93 = 1941 A.W.R. (Rev.) 105 = 
1941 A.L.J. (Supp.) 38=1941 R.D. 238 = 

1941 O W.N. 492. 
Ss. 44 and ^^—Hew tenant — If bound by judi- 
cial orders passed on old tenant's application — Efect- 
ment of new tenant — Proper remedy. 

A new tenant who takes land vacated by a former 
tenant does so at his own risk and subject to any orders 
which may be passed by a Judicial Court in favour of 
the former tenant. Hence where a tenant was ejected 
and a new tenant let into possession and the former 
tenant applied for review and succeeded in setting aside 
the ejectment order and obtained formal dakkal dihant 
held that he can sue the new tenant for eject- 
ment under S. 44 of the Tenancy Act and that it was 
■not open to the new tenant to plead that they were put 
into possession by the Zamindar and that the suit should 
have been filed under S. 99 of the Agra Tenancy Act. 
{Harper, S.M. and Sathe, J.M.') KhuSHaLI z/. 

'GoviNd. 1941 A.W.R. (Rev.) 493 — 

1941 RD. 485 = 1941 O.A. (Supp.) 452. 

■’ ' S. 44 — Occupancy lease of specific sir plots 

Liability of lessee to ejectment. • . u 

In the case of an occupancy lease by a sir holder of 
specific plots, it is the conferment of occupancy right and 
not the admission to tenancy which is invalid. In such 
case the landlord cannot repudiate the defendant s ad- 
mission to the holding as a tenant and so the latter could 
not be ejected as a trespasser. But if the lease was 
legally null and void there would be no estoppel against 
the landlord, pleading the invalidity of the lease, (o ir 
reff, J.M.) Ram LAGAN SiNGH *'• SaRJU. 

1941 A.W.R. (Eev.) 559 = 1941 ^ A 

Sg^ 44 and 2 ^Q~-Pi*rchaser of Zamindari 

share acting as sole landholder £;ectment 
prietorSuit to eject subsequent trespasser —If defective 

Whefe a purchaser of Zamindari share acts for a long 
time as the sole landholder and also gets the ex " 

tary tenant ejected under S. 79 of the Agr y 

AcrhecaLU alone to another as a 

who takes possession of the % P ^ 

another co-sharer had settled it with hirn Such a su t is 

not defective under S. 266, for t e p ai Qf 

considered to be the sole landholder even 

the trespassers. {Shirreff. JM. asid Sathe, A. M.) 

Munna LAL z.. ^ ^ ^ 

1941 O.A. (Supp.) 7S7 C 2 > = 1941 R-D. 834. 

Ss 44 and Relative appltcabiltty. 

While dispossession by even one or ‘J® 

recorded co-sharers in a patti brings t e ca under 

- of the Agra Tenancy Act, before a case can come under 


AGRA TENANCY ACT (1926), S. 44. 

S. 99 of the Act, it must be proved that the dispossession 
was the act of all the recorded co-sharers entitled to 
collect rent from the tenant and not of only some of 
them. {Harper, S.M. and Sathe, J.M.) GOPI CHA- 
MAR t\ MaDHUBAN CHAMAR. 

1941 A.W.R. (Rev.) 104 = 
1941 O A. (Supp.) 92 = 1943 R.D. 39. 

■'-Ss. 44 and 99 —Relative applicability — Realisa- 
tion of rent by Zamindar from sub-tenant after death of 
tenant — Effect on rights of chief tenant's successor. 

Where certain sub-tenants become the sub-tenants of 
the successor of the chief tenant and the Zamindar 
realises rent from them directly, it cannot have the 
effect of either extinguishing the chief tenant’s rights or 
of making the possession of the sub-tenants as one 
through the Zamindar, so as to bring the case under 
S.99of the Agra Tenancy Act. Even if the sub- 
tenants begin to exercise adverse possession from the 
date of the death of the chief tenant, their status remain 
only that of trespassers and the period of limitation for 
the successor of the chief tenant to file a suit for their 
ejectment is 12 years under S. 44 of the Act. {Sathe, 
A.M.) Salik V. MauJI LAL. 

1941 A.W.R. (Rev.) 923 (2) = 
1941 O.A. (Supp.) 797 (2) = 1941 R.D. 814. 

■ 'Ss. 44 and 99 — Remedy of dispossessed 
tenant. 

Where the dispossession of a tenant is by a 
process of law, even if it was by fraud, his remedy is 
under S. 99 of the Agra Tenancy Act. {Shirreff, J. 
M.) ram ASREy V. Noor Mahomed. 

1941 A.W.R. (Rev.) 513(1) = 1941 R.D. 550 (1) = 

1941 O.A. 472 (l). 
S. 44 and TJ. P. Tenancy Act, S. Right 

to sue to eject trespasser — Person in possession of grove 
land though not as grove holder. 

Where a person in possession of grove land is treated 
only as some kind of tenant, but is not a grove holder, 
it does not safeguard him when he takes his stand as a 
landholder possessing specific rights under the Tenancy 
Act and seeks to utilize the provisions given to a land- 
holder in seeking a remedy against those who encroached 
upon his rights. {Harper, S.M I) GuLZAFI v. Mewa 

Ram. 1941 RD. 172=1941 O W.N 462 = 

1941 A.W R. (Rev.) 339 = 1941 O.A. (Supp.) 253. 

S. 44 — Right to sue usider — Death of occupancy 

tenant — Lands cultivated as kkudkasht by the co-sharers 
— Suit by one to eject trespasser on plot in his kkudkasht 
— Maintainability. 

The mere fact that a plot lies in the khudkhasht of a 
co-sharer does not establish him as the landholder there- 
of. Where on the death of an occupancy tenant, 
various co-sharers took possession of the various plots 
comprised in the holding and cultivated them as khud- 
kasht that would not entitle one of them alone to sue 
for ejectment of a trespasser in the absence of proof 
that the division of the holding was otherwise than a 
mere matter of convenience among the co-sharers or 
that in the allotment of certain plots to the plaintiff the 
rights of the coparcenary body were permanently waived. 
{Harper, S.M.) Pi RAN KOER v. Dallu 

1940 R.D. 623=1941 A.W.R. (Rev.) 433= 

1941 R.D. 480 = 1941 O.A. (Supp.) 559. 

S. Right to sue under— Lambardar collecting 

rent, if can sue alone. 

In an undivided lambardari mahal rents are not only 
paid to the lambardar but they are also payable to him 
on behalf of all the other co-sharers, in the absence of 
any custom or usage to the contrary. In such cases 
each individual co-sharer is not, while the lambardar is 
the landholder vis-a-vis the tenants and other occupiers 
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AGEA TENANCY ACT (1926). S- 44 

of land. The right to file a suit for arrears of rent and 
ejectment therefore vests in such mahals on the lambar 
dar who can exercise it on behalf of the whole copar- 
cenary body even against individual co-sharers, 

SM. and Saifu, J.M.) TlJ SiNGH v. KheM ChaND. 
1941 A.W.R. (Rev.) 180 = 1941 O.A. (Supp.) 124 = 

1941 A.L.J. (Supp.) 40 = 1941 R.D. 110. 


“■ S. 44 — Right to sue under — ‘Mortgagee in posses- 
sion of specific plots. 

In the absence of clear proof of any private partition, 
a mortgage with possession of specific plots becomes in- 
valid and such a mortgagee cannot sue to eject any of 
the representatives of the original proprietors as tres- 
passers when they happen to lake possession on an 
abandonment or surrender. {Shirreff, J.M.) DeO 

Narain Singh v. Gaya Prasad Singh. 

1941 A.W.R. (Rev.)657 = 
1941 O.A.(Supp ) 488(2)= 1941 R.D. 669. 


S- 44 — Sir holder — If a ‘landholder’ under 
S. 44. See 1940 Dig., Col. 21. Kampat SiNGH s'. 
NaGeshar Singh. I.L.R. (1940)A1I. 678. 

Ss. 44 and 107 --Suit against trespasser — Latter 

if can plead that holding has been abandoned. See 1940 
Dig., Col. 22. Sahdei Kunwar v. USman. 

1941 A.L.J (Supp.) 16. 

S. 44 Suit for ejectment — Plea of admission 
to tenancy — Entry in- K hataioii ar tenant of seven years 
standing— Presumption if any—/Ja6ility to ejectment . 

Where In a suit for ejectment under S. 44 of the Agra 
Tenancy Act, the defendant pleaded that he had been 
admitted to tenancy and produced no evidence apart \ 
from an entry in the 1349 Khatauni showing him as a 
tenant of seven years standing and certain rent receipts 
which did not show that the payment was in respect of 
the holding but there was evidence to show that the 
defendant was a sub-tenant of the holding and vas 
holding on after the abandonment of the holding by the 
former tenant, It was held that the entry in the 
Khatauni was consistent with the evidence and did not 
raise any presumption as to existence of a contract of 
tenancy and that the defendant was liable to ejectment 
{Shirreff, J.M.) MAHANGI CHAMAK f. KESHO 
PRASAD PaNDEY, 1941 R j) 865 = 

1941 O.A. (Supp.) 744 = 1941 A.W.R. (Rev.) 839. 


S. 44 Suit to eject sub-tenants as trespassers— 
Starting point of limitation— Collector in possession o 
holding^ U. p. Tenancy act (1939). S. 180 am 
Agra Tenancy act, S. 44. 1941 R.D. 240 

— — S. 44 and Evidence Act. S. lU-Suit to ejea 
as trespassers— Defendants in possession after ejectmeiu 
under S. 86— Plea of execution proceedings beini, 
Onus— Presumption as to legal Proceedings. ' 
Whereazamindar filed a suit under S. 44 of tht 
Agra Tenancy Act to eject as trespassers the heirs of? 
statutory tenant who continued to remain in possessior 

even after ejectment under S, 86 of the Tenancy Act 
and the defendants pleaded that the ejectment proceed 
ng w-ere fictitious, u was held that the burden of proving 
that the proceedings in ejectment were fictitious lay 
on the defendants, that ail legal proceedings must be 
presumed to have been taken with due care and in 
accordance with the provisions of law until the contrary 

was proved and that m the absence of any evidence l 

the contrary the order of ejectment and the dakhai 
must be accepted as genuine and to have beer 
correctly earned out and that the defendants wer 
trespassers liable to ejectment. (Harper S M 

Bashir ahmad KhanC ma^k^nde 

1941 B.D. 198 = 1941 A.W.R. (Rev.) 360 = 

1941 O.A, (Supp.) 264 


AGRA TENANCY ACT (1926), S. 44. 

S. 44 — Suit under — Contract of tenancy — 

Desirability of framing issue as to factum. 

In suits under S. 44, Agra Tenancy Act, it would be 
better to have an issue as the existence or otherwise of 
a contraci of tenancy, properly framed. {Shirreff. J.M) 
GOVIND RaO V. ALMIKURMI. 

1941 A.W.R. (Rev.) 666 (2) = 
1941 O.A. (Supp.) 487 (2) = 1941 R.D. 675 (l). 

S. 44 — Suit under — Maintainability — P.irty in 

possession of share of another after decree under S. 37^ 

Agra Tenancy Act, Ss. 37 AND 44. 

1941 B.D. 37 

S. 44 — Suit under— Plea in defence of admission 

to tenancy— Onus-Presumption of tenancy, if justi- 
fied. 

Where in a suit under S. 44 of the Agra Tenancy Act 
the defendant pleads an admission to tenancy, it is for 
him to prove the contract which he asserts. From the 
nure fact alone of the plaintiff being a small Zamindar,. 
it should not be inferred that he would not have allo- 
wed the defendant to remain in possession for a long 
time but for a contract of tenancy. {Harper, S.M. and 
Shirseff. J.M.) RaM DaSS v. RaSIAWaN LONIA. 

1941 A.W.R, (Rev.) 608* 
1941 R,D. 646 (l) = 194l O.A. (Supp.) 467. 

S. 44-7-5‘«/7 under — Plea of adverse possession 

Starting point— Formal dakhai dihani, not followed by 
actual physical dispossession — Effect. 

A formal dakhai dihani even though it may not be 
followed by an actual physical dispossession extinguishes- 
ali the rights of the defendant. Hence, if the latter 
continues to remain in possession a fresh cause of action 
arises. Where a tenant though ejected under the provi- 
sions of the Agra Tenancy Act of lOOl continued ir> 
po.-5ses>ion and a fresh suit was filed for his ejectment 
under S. 44 of the Tenancy Act of 1926 and decreed and 
the zamindar given a formal dakhai dihani but the 
tenant still continued in possession and a fresh suit was 
filed again under S. 44 and the defendant pleaded 
adverse possession from the date of his ejectment under 
the old Tenancy Act. it was held that adverse possession 
started only from the date of the formal dakhai dihani 
obtained by the zamindar in his first suit under S. 44 of 
the Act of 1926. {Harper, S.M. and Sathe, J.M.Y 
ViBHUTi Narain Singh v Kandhiya 

1941 R.D. 26 = 1941 A.W.R. (Rev ) 103 = 
1941 O.A. (Supp.) 91=1941 A L J. (Supp.) 28. 

S. ^i—Snit under— Plea of limitation in de- 
fence — Facts to be proved. 

In a suit under S.44 of the Agra Tenancy Act, before 
the defendant could plead limitation he had to show 
that he was in possession of the holding for at least 12 
years to the knowledge of the plaintiff. J M) 

Bansuz'. Ramadhani. 1941 O.A (Supp.W4S=' 

1941 A.W.R. (Rev.) 484= 1941 R.D 682. 

Ss. 44 and 99— Suit under S. 44— If can be 

decreed under S. 99. See AGRA TENANCY ACT, 
SS. 192, 44 AND 99. 1941 R.D. 317 = 

1941 A.W.R. (Rev.) 368 . 

—S. 44— Suit under— Stay of proceedings Act. if 

applies, .y^-^ U. P. ST.AY OF PROCEEDINGS ACT AND 

Agra Tenancy Act, S. 44. 1940 R D. 622. 

S. 44 ^Suit under — 7' enant in adverse Possession 
for over 12 years— Effect. 

A tenant in adverse possession for over 12 years can' 
not be sued under S. 44, Agra Tenancy Act. {Harper^ 
bi.iM. and Sathe, /.A/.) BlSHNATH SiNGH i;. RaGHU- 
nath S»ingh. 1941 A.W.B. (Rev.) 464 = 

a ^ ) 886 = 1941 RD. 414. 

- a. 44~.yMi/ under — Who can bring — Tenant, 
when can sue. 
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AGEA TENANCY ACT (1926). S. 50. 

A suit under S. 44 of the Agra Tenancy Act must be 
brought by a landholder. The latter term includes a 
tenant who can sue a trespasser for ejectment. { Harper ^ 
SM.and Shirreff, JMS TufaNI DeOKALI, 

1941 O.A. (Supp.)808 (2) = 
1941A.W.R. (Rev.; 1984 (2) = 
1941 R.D. 916= 1941 A L,J. (Supp.) 124. 
S. 50— Enhancement — Agreement not registered 
—Effect. See U. P. TENANCY Acr, S. 98 AND AGRA 
Tenancy act, S. 50. 1941 R.D. 265. 

— S. 54 (a) — Abatement of rent — Basis of calcula- 
a on. 

Per Harper ^ S.M. — There are no provisions and no 
rules framed by Government to say how abatements 
are to be made under S. 54 (<z) of the Agra Tenancy 
Act. The policy of the Act by the introduction of 
roster rates clearly w'as to encourage the use of these 
rates and it is not illegal to place reliance on rates 
arrived at as a result of a special inquiry, for the 
purposes of abatement. Courts should have up to-date 
rates to guide them and the rent should not be abated 
proportionately to the fail in prices. This however is 
not the same thing as to say that all rents must he 
reduced to the absolute valuation. Special reasons for 
not doing so exist in individual cases and the law in the 
Tenancy Act both previously and now permits Courts to 
take account of them. 

Per Sathe. J.M. — In suits filed under S. 54 (a) of the 
Agra Tenancy Act, the abatement should ordinarily be 
based on the fall in prices though it need not necessarily 
be exactly proportionate to it. The reduced expenses of 
cultivation should be taken into account and the new rent 
should be checked by comparing it with the rent arrived 
at by applying the standard fair and equitable rates. 
{Harper, S.M. and Sathe, J.M.) KASHIPAT TewARI 
Bihari. 1940 R.D. 570 — 

1941 A,W.R. (Rev.) 83 = 1941 O.A. (Supp.) 71. 

^s. 60 — Right to commutation — If affected by 

variation of produce from year to year. 

S. 60 of the Agra Tenancy Act gives a right to a 
tenant to have the rent commuted which cannot be 
taken away from him merely on the ground that the 
produce varies from year to year. {Shirreff , S. M. and 
Sathe, J. M.) JATAN TELI v . RaJ NaRAIN RAI 

1941 R.D. 743 = 1941 O.A. (Supp.) 621 (2) = 

1941 A.W R. (Rev.) 681 (2). 

^,%Q—Eiectment after period of grace— Deposit 

a couple of hours after ejectment Refusal to receive 

deposit — If irregular or illegal. 

Where after the notice under S. 80, Agra Tenancy Act, 
was served and after the expiry of the period of grace an 
order for ejectment is passed, and a couple ot hours later 
the judgment-debtor brings the money into Court and 
asks permission to deposit and it is refused, there is noth 

ing irregular or illegal in the procedure to jus ify inter- 
ference in revision. iShirre/f, JM. and 6athe, A M.) 
SHIAM LALv. raj KUMAR SlNGH. 

1941 O.A. (Supp.) 817 = 1941 A. W^R 

S. SO—Hotice undfr— Formal 

Judgment-debtor aware of proceedings^ r 

A formal defect in the service of notice will 
if as a matter of fact the judgmen^debmr had know 

ledge of the proceedings* {^Shirreff^ /. • • 

A.M.) SURYAPAL SINGH n. ADRAM_ . 

19il O. A. (Supp.) 792 = 1941 A-W.B. JEev )^918 ^ 

S. 80 {I's-Eiectment, tfchnUally befort fxjiry 

of 15 days-h/foct, if can be taken 
judgment-debtor who failed to pay arr 

^'Though an ejectment just before ®*^btor*''tho 
days is technically irregular, the judg 


AGRA TENANCY ACT (1926), S. 96. 
for 2 years thereafter does not pay the arrears of rent^ 
cannot take advantage of the technical defect and claim' 
to have the ejectment set aside. {B round, J.) RaTj 
Ram V. Niader Mal. 194 IC. 640 = 14 R.A. 4 = 
1941 O.W.N. 546 (2) = 1941 A.W.R. (Rev.) 308 = 
1941 O.A. (Supp.) 238= 1941 A.L J. 230 = 
1941 R D. 462= 1941 A.L W. 397 (2) = 
1941 A.W.E.^H.C.) 130 = A.I.R. 1941 All. 216. 

S. 80 (3) — Extension against provisions of 

Illness and other domestic difficulties of the tenant — If 
justifying circumstances. U. P. TENANCY ACT 

S. 170 (5) AND agra Tenancy act, S. 80 (3). 

^ 1941 R.D. 336 (1). 

S. 80(3_, Extensions of time under — Inadequacy 
— Revision — Grounds. See U. P. TENANCY \CT, 
S. 170 (5) AND Agra Tenancy act, S. 80 (3). ’ 

o . 1^41 ^ 342. 

Ss 85 and Applicability— Fixed rate 

tenant. 

The words ‘notwithstanding anything contained im 
this section’ in sub-S. (3) of S. 85 of the Agra Tenancy 
Act makes it quite clear that what was meant by the 
Legislature was that while the landlord was at liberty 
under S. 84 of the Act to sue for a decree for ejectment 
such as is referred to in Cls. (1) and (2) of S. 85 he 
might also add a prayer in his suit under S. 84 for one 
of the reliefs mentioned in the sub clauses to Cl. (3) or 
he might sue exclusively under S. 84 for one of such 
reliefs or for a combination of them. The words ‘in 
this section’ show clearly that Cl. (3) of S. 85 is refer- 
able to S 84 equally with Cls. (1) and (2). A fixed 
rate tenant having been specifically exempted from 
ejectment by S. 84, it is obvious that the provision in 
S. 85, which allow's a landholder to sue for injunction 
etc., in lieu of or in addition to suing for ejectment cari 

have no application whatsoever to a fixed rate tenant 
{Collister, Bajpai and Braund, JJ.) ShaNTI SaRUP 
Das V. asharfi Singh. i.l.E. (1941) All 2Sn= 

192 I.C. 496 = 13 R.A. 327 = 1941 A L W 18 = 
1941 O.A. (Supp.) 34=1941 A.W.R. (H C ) 34- 
1940 A L. J. 906 = 1941 A.W.R. (Eev.) 45= 
1941 O.W.N. 12= A.I.R. 1941 All. 61 (P B ) 

S. 86— Application under— If can be converted 

into suit under S. 207. See Agra Tenancy Apt 
I Ss. 207 AND 86 andC P. Code, S 99 

! S. ^Q—Suit under~~Plea in defence of perma- 

nent lease— Lease found to be by one only of the plain- 
tiffs— Order of ejectment conditional on return n/ 
nazarana — Propriety. ’ 

Wherein a suit under S. 86 of the Agra Tenanev 
Act, the defendant pleads a permanent lease in defence 
and it is found that the lease was by one only of the 
' plaintiffs, an order making whole decree of ejectment 
conditional on the return of the nazarana paid is not 
proper, inasmuch as it will be unfair to the olaintiff 
who had neither granted the lease nor received 
naZarana. {Shirreff, S.M. and Sathe, J M ) Khttd 

‘ SHED Husain Mohan Kewat. ’ ^«uk- 

1941 A.W.R. (Eev ) 800— 

O > 711 = 1941 E^D 729 

Ss. 96 and 264 — Scope and applicabilitv 
S. 95 of the Agra Tenancy Act does not refer to a 

decree given under the provisions of that Act It 
to a decree or order executed under the provisions nf f w 
Act. Whether an ejectment decree is given in a PaI® 
Court or in a Civil Court it is executfrunder tt sam^ 

legal procedure. If given in a Revenue Court S 26^0! 

the Agra Tenancy Act provides that the provisions of 
Civil Procedure Code apply. {Harpor, A.|r7‘ Tonm 
z/. DHAPPUA. 1941 O.A. (Sunt) ) •Jfu J 

1941 A.W.E. (Rev.) 910=1941 e’d. SqZ 
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AGRA tenancy ACT (1926), S. 99. 

S. 99 — Applicability. Ste iAgra TENANCY ACT, 

Ss. 44 AND 49 — Relative applicability. 

1941 A.W.E. (Bev.) 104, 

S. 99 — Dispoisession — Removal of crops — If 

amounts to, 

A rcnjoval of crops by itself does not constitute dis- 
possession. {Sathe, JM.) JAMILUDDIN v CHHOTTO. 

1941 ED. 317 = 1941 O.A, (Supp.) 272« 
1940 A.W.E (Eev.) 358 = 1941 A.L.J. (Supp.) 72. 

S. 99 — Remedy of dispossessed tenant. See 

Agra Tenancy act, Ss. 44 and 99. 

1941 A.W.E. (Eev.) 613 (1). 

S. 99 — Suit under — Maintainability^ Lease and 

subsequent sale of %\x plots to lessee — V endor if can sue 
under S. 99. 

Where there has been a lease of sir plots and the 
lessee had been put in possession and there is a subse- 
quent sale of the same ur plots to the same lessee and 
the vendor speci6cHl|y agrees to the vendees remaining 
in possession, there is no illegal dispossession of the 
vendor and hence a suit under S. 99 of the Agra Tenan- 
cy Act by the vendor against the vendee must fail, 
{Harper, S.M,) BaLWANT GOLZAR. 

1941 O.A. (Supp.) 607 = 1941 E.D. 661= ; 

1941 A.W.E. (Eev,) 667. i 

S. ^^—Suit under — Proof of contract of | 

tenancy — Sufficiesicy. , 

The production of receipts for payments in respect of 
life tenancy and the entry in the patwari papers that 
the plaintiffs are tenants with six years’ period, is not 
sufficient to prove a contract of tenancy between the 
plaintiffs and the zamindar. {Sathe, /. M.) SuREN“ 

DRA Man misir v. Indrajit Pratap Bahadur 
Sahi. 1941 A.W.E. (Rev.) 792 = 

1941 O.A. (Supp.) 703=1941 E.D. 726. 

“Ss. 99 3,Ild 37 — Suit under S. 99 — Maintaina- 
bility-All CO tenants not joining — Holding though 
divided not consented to by landholder. 

A suit by some only of the co-tenants of a holding 
under S. 99 of the Agra Tenancy Act to recover posses- 
sion is not maintainable even though there might 
have been a division of the holding in a case under 
S. 37 of the Act, when such division has not been con- 
sented to in writing by the landholder. {Harper, S.M. 

and Shirreff, J,M.) SURAJ Bali SINGH r/. KaMLA 
Lal. 1941 E.D. 688 = 1941 A. W.E. (Bev.) 672= 

1941 0 A. (Supp.) 640. 

S 99 and U. P. Tenancy Act (1939). S. 183 

--SuitnnderS of the Agra Tenancy Act filed on 
SOM JufiCy 

Where a suit is hied under S. 99 of the Agra Tenancy 
Acton the 30th June, 1939, the period of limitation 
governing it would bs six months under the Agra Ten* 
ancy Act and not three years under U. P. Tenancy Act. 
Hence if the plaintiff is not proved to have been in pos- 
session within six months prior to the filing of the suit 
his claim would be barred. {Harper. SM and Shir, 
reff, J.M.) Ram Kishore Singh v. meva Lai 
1941 O.A. (Supp.) 824 = 1941 A.W.E. (Rev.)*980. 

— — S. 99 and United Provinces Tenancy Act. 

S. 183 — under S.99of the Agra Tenancy Act- 
Maintainability in Revenue Court— Land occupied by 
buildings at the time of suit. 

Where the land is agricultural land at the time when 
the dispossession is alleged to have taken place which is I 
the ground of action for a suit under S. 99 of the Agra 
Tenancy Act, even if it is occupied by buildings at the 
time of the institution of the suit, the suit would 
nevertheless be maintainable in the Revenue Courts. 


, AGEA TENANCY ACT (1926), S. 107. 

, {Shirreff, S.M^) AFTAHUDDIN KHAN v, SaRDAR 
1941 A.W.E. (Rev.) 689 (1) = 1941 E.D. 498 (1) = 

« (Supp.) 668 (1). 

I S. 99 yl), ^lOViSO—'Applicabiiity — Persen not 

j liable to ejectment by virtue of ether Acts. 

, Harper, S. M. {Saihe, J. M., d ssenting). — The 

proviso to S. 99 (1) of the Agra Tenancy Act refers to 
a person who is liable to an ejectment order during the 
year under the wording of S. 86 of the Act and is not 
affected by any subsequent or other Act independent 
olUhis' Act such as the Slay Act or the U. P. Encum- 
bered Estates Act. (.Harper, S. M. and Sathe, J.M) 

\ Niader V. Kanhaiya. 1941 r d, 267= 

1941 O.A. (Supp.) 199 = 1941 A.W.E. (Eev.) 260 = 

1941 A L.J (Supp.) 63. 

S. 99 (1), Proviso and U. P. Tenancy Act 

! (1939), S. 296— for restoration of possession by 
' non-occupancy tenant of sir land— Decree in November 

Effect of (J.P. Stay of Proceedings Act, S. 1 (2) 
-U. P. Tenancy Act coming into force after decree and 
before appeal — Effect of. 

Where a suit by a non-occupancy tenant of land 
for restoration of possession under S. 99 of the Agra 
Tenancy Act was decreed on 2lst November, 1939 and 
it was upheld in appeal, it was held, on a second appeal 
— that with reference to the particular case the current 
agricultural year ended on 30ih June. 1940 and that as 
the Stay of Proceedings Act came into force on 21st 
September, 1937 and its application could not extend 
beyond 21st March, 1940, the lenant was liable to 
ejectment between Isl April, 1940 and 30th June, 1940, 
It was held further that the fact that the Agra Tenancy 
Act was not in force after 2lst March, 1940 and also 
w'hen the first appeal came on for hearing was of no 
consequence and the proviso to S.99(l) of the Agra 
Tenancy Act applied and that the plaintiff was not 
entitled to a decree for posse.ssion. {Harper, S.M. and 
Sathe, J.M.) BaBU RaM v. Bidhi. 

1941 E D. 261 = 1941 A.W.E. (Rev.) 276= 
1941 O.A. (Supp.) 224= 1941 A.L.J. (Sapp.) 62 

“~"~Ss. 103 and 107 Surrender in favour of one of 

the co-sharers— Legality— Responsibility for rent— 

When would cease. 1940 Dig., Col. 26. ManGal 
*^»AND RaSOOL BuX. 1941 A.L.J, (Supp.) 3. 

S. 107 — Abandonment — Presumption Cri* 

teria. 

In certain circumstances the tenant is liable to be 
presumed to have abandoned his holding on the expiry 
of that period for which he could sub-let. The criteria 
in such cases are that the tenant in chief must have 
ceased to cultivate the holding, executed no written sub- 
lease, left in charge some one who could not have in* 
herited the holding and there is no agreement in writing 
by the landlord to the arrangement. {Harper, S M.) 
Girdhari Ganga PraSad. 1941 ED. 449= 

1941 O.A. (Supp ) 446 = 
1941 A.W.E. (Rev.) 486(2). 

S. 107— Abandonment — Presumption— Subse- 
quent possession— Nature of. .S'^’^fU.P. 1'ENANCY ACT 
S. 87 and Agra Tenancy Act. S. i07. 


lu / — d4o andonment 




for declaration based on. 

Though a trespasser cannot in a suit for ejectmei 
plead abandonment, but it is only open to the xamind; 
to plead it. yet where a lambatdar supports a sub-tenai 
in the plea, he can sue for a declaration of title based ( 
abandonment (A^ar/irr, S.M.) GirdHaRI GANG 
Prasad. 1941 R.D. 449 = 1941 O.A. (Supp ) 446 

1941 A.W.E. (Eev.) 486 (J 
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AGEA TENANCY ACT (1926), S. 107. 

-S. 107 and United Provinces Tenancy Act, 

S. 87 — Abandonment — Unnecessary finding as to aban- 
donment of cultivation — If operates as res judicata — 
Mdbing arrangement for cultivation during absence — If 
negatives abandonment. 

Where in a prior case decided on the ground that thire 
was no relationship of landlord and tenant between the 
plaintiff and the defendant there was an unnecessary 
finding that the plaintiff had ‘abandoned the cultivation’, 
it was held that it did not operate as res judicata in a 
subsequent suit on a question of abandonment. Where 
a tenant makes arrangements for cultivation during his 
absence there is no abandonment in the legal sense 
•of the word. {Skirreff, J M.') MOHlB ALI v, 

Buchunu. 1941 A-W.R. (Eev.) 566 = 

1941 R.D. 501 (1) = 1941 O A. (Supp.)497. 

• Ss. 107, 44 and 99— Non-payment of rent — One 

of the co-shaters if can take possession on the plea of 
abandonment — Correct procedure — Effect of not follow- 
ing it. i’.v 1940 Dig., Col. 26. Sahdei Kunwar v. 
Usman. 1941 A.L.J. (Supp.) 16 . 

■ ^S. 107 — Plea of abandonment — Who can invoke. 

A plea of abandonment can be invoked only by the 
-zamindar and not by the recorded sub*tenants. 
{.Harper^ S.M.) GaJADHAR SiNGH v. ViDYA RaM. 

1941 O.A. (Supp.) 445 (1) = 
1941 A.W.R. (Rev.) 486 (1) = 1941 R-D. 517. 

-S. 107 — Plea of abandonment — Who can invoke. 

The provisions of S. 107, Agra Tenancy Act regarding 
abandonment can only be invoked by the zamindar and 
not by the recorded sub-tenants. If the zamindar does 
not choose to resume a holding, the sub-tenant cannot 
urge that he has become the tenant in chief on the 
ground that the holding has been abandoned by the 
recorded chief tenant. {^Harper^ S.M, and Sathe., 

Tulsi Chamar V. Chhedi Ahir. 

1941 A.W.R. (Rev ) 99 = 1941 O.A. (Supp.) 87- 
1941 R-D. 40 = 1941 A.L.J. (Supp.) 32. 


I 


S. 107 {%)— Applicability. 


Where it has not been shown that a person left the 
■village after leaving the holding in the charge of per- 
son on whom the holding would have devolved in the 
•case of the death of the former, it cannot be said that 
the latter has inherited the holding from the former 
under S. 107 (2) of the Agra' Tenancy Act. {.Sathe, J. 

1941 0,A. (Supp.) 443 = 1941 A.W 

S. 107(3) and {^—Abandonment— Presumption 

— 'When arises — Disappearance from village Property 
ft ft with one on whom it would not devolve Pdymen 

■of rent direct by sub-tenant. , 

Where an occupancy tenant disappears from the 
village, and there is no proof of a written sub-lease, and 
the property is left in charge of one on whom i 
not devolve and the sub-tenant has j^cen P^7|ng 
■direct to the landlord, a presumption of . 

the holding arises and the occupancy rig s r 

P.Uhed. (Harper, SM. and 862= 

Ah,r Parsad ahir. ^ ^.R^tEev:) 1071= 

^1941 O.A. (Supp.) 869 (2). 
Ss. 120 (1) (b) and ^ 

and prohibitory ininnaion-Nature f If 

.... 

'“of a u,anda.o.y and a 

« not of the same nature as an /PP ‘^decision 

S. 120 (1) (i) 0 f the Agra -renancy Act fo, a 
■as to whether a work is or is not P 
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AGRA TENANCY ACT (1926), S. 121. 

defined in the Act. There is nothing in the language of 

Ss. 120 (1) (b) and 230 of the Act which can be con- 
strued as precluding the Civil Court from determining a 
plea advanced before it as to whether a work is or is 
not an ‘improvement.’ What S. 230 provides is that if 

an application is preferred under S. 120(1) {b) it shall 

be heard by the Assistant Collector in charge of the sub- 
division, but it does nowhere say that it is incompetent 
for a Civil Court to decide a plea as to a work being an 
improvement or not. \Collister, Bajpai and Braund 
JJ.) Shanti Sarup DaS V. ASharfi Sjngh. 

I.L.R. (1941) All. 250 = 19210. 496 = 
13 R.A. 327 = 1941 O.A. (Supp.) 34 = 
1941 A.L,W. 18 = 1941 A.W.R (H C.) 34= 
1940 A.L.J. 906 = 1941 A.W R. (Rev.) 45 = 
1941 O.W.N. 12= A.I.R. 1941 AH. 61 (F.B.). 
Ss. 121, 122 and 123 — Applicabiliy — Suit by. 
landholder to declare certain persons as statutory tenants 

—Improper frame of suit— Power to give appropriate 

relief. 

Where a landholder files a suit purporting to be under 
Ss. 121 and 123 of the Agra Tenancy Act, for a decla- 
ration that certain persons are statutory tenants of the 
holding and that others had fraudulently got their names 
entered in the patwari papers, it does not really lie 
either under S. 121 or S. 123. But it lies under S. 122 
for it is obviously a suit for a declaration as to which of 
the two parties is the tenant. In such a suit though not 
properly framed, if it is found that there was really a 
fraud in the entry in the papers a declaration that «uch 
persons are not tenants could be given though there was 
no prayer for it and though the persons asked to be dec- 
lared statutory tenants were also found to be not tenants 
and no declaration could be given in their favour 
{Shirreff, S.M. and Sathe. J.M.) SUKHIA v BhagI 
WATI. 1941 A.W.R. (Bev') 796 = 

1941 O.A. (Supp.) 707 = 1911 R.D. 736 . 

Declaration under — Possession — JVeces- 
sity— 'Declaration when to be refused. 

It cannot be generalised that a plaintiff is not entitled 
to a declaration under S. 121 of the Agra Tenancy Act 
unless he is in possession. It is for the Court in each 
case to see whether a plaintiff is able to seek further ' 
relief and has omitted to do so. If it is satisfied that 
the plaintiff ought to seek further relief it can either 
allow an amendment of the plaint or dismiss the suit 
{Harper, S.M. and Shirreff. J.M.) TUFANI v. Deo! 

10^1 (Supp.) 808 (2) = 

1941 A.W.R. 934 (2) = 1941 R.D. 916= 

« - ^ 1941 A.L J. (Supp.") 124 

plaintiff not in 

possession— Maintainability. SeeXJ.B. Encumbepwt^ 

ESTATES ACT, S. 59 AND Agra Tenancv Act 

1941 R.D, 632 (2). 

S. 121 — Decree in suit under — Clear 

to possession before suit-Hecessity. 

Where the trial Court has found in a suit under S 19i 
of the Agra Tenancy Act that the plaintiffs were not in 
possession and had lost possession long before the^ !i 
of limitation, before the appellate Court can reve^rse?? 
it must come to a clear finding as to plaintiffs’ DossaJlin 
before the date of suit. In the absence of su^ch ^ fi ^ 
ing the suit is not maintainable. {Harter v a? 

-S. 870. 

siructive possession. 

Where the plaintiff in a snit for declaration ,.n.r 
S. 121. Agra Tenancy Act, is not only vague in his 
gations but makes a specific statement which shows tb't 
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AGRA TENANCY ACT (1926). S. 121. 

he was not even in constructive possession, he cannot 
obtain the relief under the section. {Narfer^ S.M) 

MULLUt'. Chh.anga. 1941 O.A.fSupp.) 826 = 

1941 A.W E. (Rev.) 982. 

S. 121 — Right to sue under — Invasion of rights 

of co-tenant. See AGRA TENANCY ACT. SS. 37 AND 
121. 1941 R.D. 66. 

S. 121 — Suit for declaration after ejectmeut of 

recorded tenants — Failure of plaintiff to gi.t nimc 
recorded or to pay rent— Effect. 

Where after the recorded tenants have been ejected 
for arrears of rent, the widow of their uncle claiming a 
share in the holding sues for a declaration, she cannot 
succeed when she had not taken any steps to get her 
name recorded or to pay rent and more so when she 
has been living with the recorded tenants and knew 
about the ejectment. (Shirre/f, J.M.) ShYaM SUN- 
DER Kuek V. Mahf.shar Prasad. 

1941 A W.R. (Rev.) 802 (2> = 
1941 O.A. (Supp )713 ( 2 ) = 1941 E.D. 718 (1). 

S. 121 — Right of suit under — Co tenant out of 
possession — Parties. 

A person who claims as a co-tenant but is out of 
possession can certainly bring a suit under S. l2l, 
Agra Tenancy Act against both the landholder and 
sitting tenants. {Harper, S /M and Shirrtff, /.Af.) 

Dudhai V. Bindeshari. 1941 A. W.R. (Rev.) 1093 = 

1941 O.A. (Supp.) 886. 

S. 121 — Suit for mere declaration, when not jus* 

tided — Removal of tenant's name under misapprehen- 
sion — Declaration, sufficitney. 

When a party really desires to secure possession he 
could not multiply proceedings by first suing for a dec- 
laration. But where a person’s name is removed from the 
papers under a misapprehension all that he requires is a 
declaration which would entitle him to have his name 
restored, and a suit by such a person for a declaration is 
maintainable. (Harper, S.Af.) LaL MOHAN v. SiTA 

Ram. 1941A.W.R. (Rev.)767 (1)= 

1941 O.A. (Supp.) 676= 1941 R.D. 789. 

— S. 121 — Suit to declare plaintiff co-occupancy 
tenant — Facts disentitling plaintiff to the relief. See 

U. P. Tenancy Act, S. 59 and Agra tenancy 

ACT, S. 121. 1941 R.D. 514. 

S. 121 — Suit to declare tenancy rights — 

Admission, not proved — Finding of lease in favour 
of opposite party to be fraudulent — I f can affect ri ght 
to declaration. 

Where sub-tenants claiming to be tenants in chief sue 
for a declaration of their rights but fail to prove their 
admission as tenants in chief at any time they cannot 1 
hope to obtain the declaration claimed by them as a 
result of the finding that the lease in favour of the ten- 
ant in chief is fraudulent. The fraud is against Govern- 
ment and so it does not help the plaintiffs. (Shirreff, S. 
M.) Kareem Ullah V. Bhikku Mal. 

1941 A.W.R. (Rev.) 793 = 1941 O.A. (Supp.) 704 = 

1941 R.D. 716. 

Ss. 121, 122 and 12Z—Suit under Ss. I2l 

and 123 — Relief properly framed as for one under 
S, 122 — Proc'dure to be adopted. 

Where though the relief sought is correctly described 
in the plaint as for one under S. 122 but the su»t for 
declaration was stated to be under Ss. 121 and 123. the 
proper procedure is to treat it as one under S. 122 and 
not to dismiss it altogether. (Shirreff, J.Af.) AmvaKI 

V. Komda Prasad. 1941 A W.R. (Rev.) 790 = 

1941 O.A. (Supp.) 701 = 1941 R D. 867 (2). 
— — S. 'i22-~Suit under — Effect of prior suit against 
defendants for arrears of rent. 


AGRA TENANCY ACT (1926), S. 133. 

In the absence of admission to tenancy, certain colla- 
terals of an occupancy tenant who had been entered as 
joint occupancy tenants can be declared to have no 
rights, in a suit under S. 122 of the Agra Tenancy Act. 
The fact that they were sued along with the occupancy 
tenant for arrears of rent on a former occasion does not 
necessarily lead to an inference of admission to 
tenancy. The suit is merely an admission that they 
were so recorded and nothing more. (Harber.S.M.) 

Maha Ram V Jugal Kishore. 1941 R D 881 = 

1941 O.A. (Supp.) 841 (2) = 
1941 A.W R, (Rev.) 997 (2). 

S. 127 and United Provinces Land Records 

Manual, Para. Agreements as to rate of rent — 

Procedure — Attestation by Qanungo — Propriety. 

Where the landholders in order to get the correct 
rates of rent entered in the papers- enter into separate 
agreements with each tenant and signed by the land- 
holders on the one side and by each tenant on the other 
and the S. D. O. verifies them and they 
are attested, the procedure followed is quite regular and 
is warranted both by S. 127 of the Agra Tenancy Act 
and para. 444 of the Land Records Manual. (Harper, 
S.Af . and Shirreff, J.AI.) NAWAL KISHORE SINGH 
V. Kamta Baral 1941 A.W.R. (Rev.) 646 = 

1941 R.D. 608 = 1941 O A (Supp.) 477 = 

1941 A LJ. (Supp.) 101. 

Ss. 132, 133 (2) — Decree for arrears of rent— 

Form — Different holdings — Separate specification of 
amount — Necessity. See l940 Dig , Col. 28. BUPHA 
V. JWALA Devi. 1941 A.W.R. (Rev.) 63 (1) = 

1941 O.A. (Supp.) 60(1). 

S. 132 — Suit for arrears of rent — ConVersiott 

into declaratory suit for title — Prepriety — Proper 
decree in such cases — Remedy of defendants elniming to 
be co-tenants with the recorded tenant . 

Any attempt to convert a suit for arrears of rent into 
a declaratory suit for title, must be discouraged. In a 
suit for arrears of rent, the decree should be against the 
recorded tenant only and the other defendants who 
claim to be his co-tenants should be left to seek their 
remedy by a separate suit under the proper section. 
(Harper, S.Af. and Sathe, J.AI.S HaRDEI KunwaR 
t/. ANGaN LaL. 1941 RD. 21 = 

1941 A W.R. (Rev.) 172 = 1941 O A. (Supp.) 117. 

S. 132 — Suit under — Denial of sub-tenancy — 

Onus — No evidence of realisation of tent — Entry of 4 
years standing — lvalue. 

When in a suit under S. J32, Agra Tenancy Act, the 
defendant denies the relationship of sub-tenant the onus 
lies on the plaintiff to prove the relationship. 
Where there is no evidence of any realisation of 
rent by the plaintiff, the mere entry in the papers of 4 
years standing as to sub tenancy, is not enough to en- 
able a Court to decree the suit. (Harper, S.Af. and 
Sathe, /.Af.) CHaNPRAKalI r. BhaIRON SjnGH. 

1941 A.W.R. (Rev.) 381 = 1941 BD, 327 = 

19410 A. (Supp ) 341. 

■ S. 133 (2) — Requirements as to separate specifi- 
cation of dues, not complied with — Ejectment proceed- 
iugs, if possible. 

Where the requiiements of S. 133 (2) of the Agra 
Tenancy Act as to separate specification of dues in res* 
pect of each separate holding has not been complied 
with, no ejectment proceedings can betaken in execution 
of such decree against any oi the holdings. (Harper, 
S.Af .and Sathe, J.Af f) KlSHORE SiNGH V. GaNGA 
BiSHUN. 1941 O A. (Supp.) 887 = 

1941 R.D. 419 = 1941 A.W.R. (Rev.) 466 - 

1941 A.L.J. (Sn pp.) 94 
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AGEA TENANCY ACT (1926), S. 134. 

S. 134 (1), FiOviso—fV/ten applies. 

The proviso under S. ]34 (l) of Agra Tenancy Act 
will come into play only when the arrears due from each 
holding are separately specified in the decree, and where 
the decree has not done this, the relief contemplated by 
the proviso will not be available. (Harper. S.M. and 
Sathe, J.Af.) KiSORF. SiNGH Z'. GaNGa BiShgN. 

1941 O A. (Supp.) 387 = 1941 R D. 419 = 
1941 A.W.R. (Rev.) 455 = 1941 A L.J. (Supp ) 94. 
■ S. 141 (2) — Rent receipt — Failure to specify 
holding—Zamindar, if can take advantage of omission. 
See U. P. Tenancy act, S. 134 and Agra Tenancy 
ACT, S. 141 (2). 1941 E.D. 251. 

S. 185 (c) — Meaning and effect of. 

The plain and obvious meaning of Cl. (c) of S. l85, 
Agra Tenancy Act, is that it applies to a holder, of land 
whose title is based on a transfer, whether 
the transfer is made by the landlord or 
by a rent-free holder. The word ‘or' occurring 
in line 4 of the clause connects only the words *by the 
landlord* and *by a rent-free holder thereof’. Hence a 
transfer must be shown to have taken place before 22nd 
December, 1873, before a transferee can claim the bene- 
fits of this clause. (Harper^ S.M. and Safke, J.M.) 
RaSIK BEHARI LAL JI V. JWALA PRASAD. 

1941 R. D 344 = 1941 A.WR (Rev) 424 = 
1941 O.A. (Supp.) 361 = 1941 A L.J. (hupp.) 83. 

S. 186 — Applicability— Plot no longer 'land' 

under Tenancy Act. 

The specific reference in S. 186 of the Agra Tenancy 
Act is to ‘land’ and where a plot ceases to be ‘land’ 
within the meaning of the Act, S. 186 can have no 
applicat^ion to it. (^Harper^ S.M. and Sathe^ /.M.) 
Brij Mohan Lal v. Ram SwaRUP. 1941 R.D 245 = 
1941 A.W.R. (Rev.) 365 = 1941 O.A. (Supp ) 269. 

S. 186 — Suit under — Scope of— Maintainabi’ 

lity. after settlement. 

The plaindff in a suit under S. I86 of the Tenancy 
Act does not desire a new assessment of the land re- 
venue. He only wants to make the defendat.t liable for 
paying land revenue due on the area in his possession for 
which he is not paying any rent. Hence such a suit is 
maintainable at any time and not necessarily, only at 
the time of settlement. {Harper. S.M. and Sai/ie, /. 
M.) RASIK BEHARI Lal Jl V. JWALA PRASaD. 

1941 R D. 344 = 1941 A. W E. (Rev ) 424 = 
1941 O.A, (Supp) 361 = 1941 A.LJ (Supp.) 83. 

Ss 192, 44 and 99 — Suit under S. 44 — Power 

of Court to decree under S. 99, 

Under S. 192 of the Agra Tenancy Act, even if a suit 
isbrought under S. 44 of the Act the Court is empower- 
ed to grant relief under any other section, («?.;’.), S. 99 to 
which it may find plaintiff entitled notwithstanding that 
Such relief may not have been asked for in the plaint. 
iSathe. f.M.) JAMILUDDIN v. CHHOTTO. 

1941 RD. 317 = 1941 O.A. (Supp.) 272= 
1941 A.W.R. (Rev.) 358=1941 A.L.J. (Supp ) 72 

S. 200~-T/teJka—lVritien instrument— Neces- 
sity — Absence — Effect on liability for rent. 

Under S. 200 of the Agra Tenancy Act a theka may 
be made only by a written instrument executed by the 
landlord. In the absence of such an instrument, the 
lessee though not legally a thekadar, is certainly liable 
as tenant. (^Harper. S.M. and Shirreffy J.Mf) NaR- 
SING Padma Saran Singh v. MoxaAL. 

1941 O.A. (Supp ) 761 = 1941 A W.E ev). ®60. 
Ss 207 and 86 and C P. Code, S. 99—7^/^^fl- 

dar^Eiectment— Proper procedure— Application under 

S. 86. Tenancy Act— If can be converted into ^^tt under 
S.2Q7—Defecit if any. condoned under d'. 

Code, 


AGKA TENANCY ACT (1926). S. 226. 

For the ejectment of a thekadar the correct proce- 
dure to be followed is to file a suit under S. 207 of the 
Agra Tenancy Act. But where an application has been 
filed under S. 86 wrongly, there is no reason why it 
cannot be converted later on into a suit under S. 207 
and there is no bar against such a conversion provided 
the proper court-fees are paid and the application w hen 
converted into a suit is within limitation. Even if there 
is any defect in the institution of the suit that defect 
should be condoned under S. 99, C. P. Code. {Harper. 
S.M. and Sathe. J.M) NaBI HUSaIN v. GiRJa* 
Shanker. 1941 E.D. 1 = 1941 A.W.E. (Rev.) 5 = 

1941 O.A. (Supp.) 12. 
221 Applicability Conditions — Suit agains 
thekadar under — Maintainability. 

In order that a can be sued under S. 221 of 

the Agra Tenancy Act it must be shown that he comes 
within one of the categories mentioned in S. 229. A 

1 representative or 
assignee and therefore no suit for arrears of land 
revenue or profits can lie against him. (Shirreff. S.M 
and Sathe. J.M.) RaO HlSaiN BuX z.. LaCHMI- 

CHAND. 1941 R.D. 589 = 1941 O A. (Supp) 578 = 
1941 A.W.E. (Rev.) 621 = 1941 A.L J. { Supp.) I14 

S. 222, Sch. II, List 2. Serial No. \(i—Land 

revenue and collection expenses— C>aim in profits suit 
—It in the nature of a set-off— J f can be disallowed 
Expenses of collection and land revenue payments 
made toGovernment are not independent claims but part 
of the deductions which have to be made in working out 
the profits of the estate and therefore cannot be called a 
set off within the meaning of Sch. 11. List 2, Serial 
No. 10, Agra Tenancy Act. Such deductions have to 
be made from the gross collections before profits can at 
all be worked out and it is wrong to disallow «uch a 
deduction. {Shirreff. J.M. and Sathe. A M. ) SHAir 
KAT HuSaIn V. Zakir Husain. 

1941 E D. 877 = 1941 O.A. (Supp.) 764 « 

1941 A.W,R, (Rev.) 871. 

S. 224 — Applicability— Suit by lambardar 
against full proprietor — Maintainability. 

A lambardar or co-sharer who pays the land revenue 
due from another co-sharer may sue the latter under 
S, 221 or S. 222 of the Agra Tenancy Act. But he 
cannot sue a full proprietor under S. 224 of the Agra 
Tenancy Act which is meant for suits by a superior pro- 
prietor against a sub or under-proprietor. {Harper. S 
M. and Sathe. J . M.) Radey ShyaM v SheO 
Sampat Singh. 1941 E.D. 880 fi)= 

1941 A W.E. (Rev.) 469(1) = 
1941 O.A.(Supp.j 428(1). 

S. 22^— Suit for profits — Costs. 

The award of costs is a matter within the jurisdiction 
of the trial Court and when the filing of a suit for pro 
fits was not prohibited by any order of any Court and 
a plaintiff files a suit which he is justified in doine 
there is no reason to withhold costs when the suit is 
decreed and hence an order for costs in such a case can 
not be interfered with in revision. {Shirreff / M 
Sathe, A.M.) MurLI DHaR v. PiTaMBaRLal 
19410 A. (Supp.) 820 = 1941 A.W.E. (Rev.) 976 = 

226— Suit under-income derived by holding 

land for purpose of brick kiln— If can betaken 
account, AGRA TENANCY ACT, Ss 3 

1941 A.L.J, 558 = 1941 A.W E Bei 84? 

Ss. 226 and 227 -.S«,/j undir~Diff„c„ce bet- 

A suit should be Sled under S. 226..if the defendant 
happens to be the lambardar and under S. 227 if he 
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AGEA tenancy act (1926), S. 227. 

happens to be a co siiaier only. The relief sought under 
both S>. 226 and 227 is the same, namely, a settlement of 
accounts and a decree for share of pro6ts found due. 
lienee the mention of a particular section is of no signi- 
ficance or importance and a case filed under S. 226 
should not be thrown out merely on the ground that it 
should have been instituted under S. 227. {Shirreff, 
J M ani S.ithe, A.M.) I.ACHMI NARAIN s'. lIlRA LaL. 

1941 AWE. (Eev ) 930-1941 O.A. ( Supp. ’ 804 = 

1941 R.D. 916. 

S. 227 — Suit for profits by mortgagee of half of 

a patti with sir and Proceedings under S.36. 

Land Revenue Act, not taken— Entire sir and khud- 
kasht continuing in mortgagor’s possession— Share of the 
mortgagee. S’..- 1940 D'g.. Col. 29. MOLAI MIFIR t/. 
GOPAL LaL. 192 I.C. 255= 13 R A. 305. 

S 232 and Sch. IV, Group F. Item h— Decrees 

in suits unier Tcnutcy Act — LiXecution — Limitation — 
Law applicable— Step-in-.lid of execution, if can extend 
timitation — CompJsiie application for execution and 
transfer of decree for execution — Later application^ 
after limitation, before transferee Court for execution 
— Execution, if barred. 

Suits under Agra Tenancy Act are governed by the 
limitation prescribed for them in Sch. IV of the Act. 
Limitation in Tenancy Act must be counted from the 
date of the decree and no application which can be con- 
sidered as a step in aid of execution can have the 
effect of extending it. Where an application which is 
both an execution application and an application to 
transfer the decree to another Court for execution is 
filed before the Court which passed the decree within 
the period of limitation and a subsequent application for 
execution is filed before the transferee Court, after the 
period of limitation, it cannot be said that the execution 
application is barred by limitation. The first application 
filed within limitation is a proper execution application 
and the second is only a repetition of the first and the 
latter being filed after limitation cannot affect the ques- 
tion. {^Shirreff, J. M. and Sathe, A. A/.) MaTHUKA 
Prasad t/. jAi Lat.. 

1941 O.A. (Supp.) 7S9 = 1941 A W.E. (Eev.) 916 = 
1941 K D. 946 = 1941 A.L. J. (Supp.) 136. 


AGRA TENANCY ACT (1926), S. 263. 

and Sat/ie, J.M.') KISHORE SiNGH V. GanGA BISHUN, 

1941 O.A. (Supp.) 387 = 1941 E.D. 419 = 
1941 A.W.R. vRev.) 455 = 1941 A L, J. (Supp.) 94. 

S. 248 (4) and U. P. Tenancy Act (1939), 

S. 271 — Right of appeal — Ferum — Determination — 
A^ew Al t coming into force before filing of appeal. 

The right of appeal is governed by the date of the 
institution of suit and not by the date of the filing of 
the appeal. Everything that follows on the institution 
of a suit is governed by the dale of the institution, 
unless there is any contrary provision in any new enact- 
ment coming into force thereafter. Hence when an 
application under S. 40, Agra Tenancy Act, is dismissed 
after U. P. Tenancy Act came into force, the appeal 
against the order of dismissal lies to the Board under 
S. 24S '4) of the Agra Tenancy Act and not to the 
commissioner under S. 271 of the U. P. Tenancy Act, 

{ Harper , S M. and Sathe, J.M.') KaNAK SlNGH v. 
Mahbub ALi Khan. 1941 O.WN. 264 = 

1941 A.W.E. (Rev.) 184 = 1941 OA. (Supp.) 128 = 

1941 E.D. 81= 1941 A.L J. (Supp.) 61. 

S. 250 and C P. Code, 0. 47 — Revuxo applica* 

tion to the Board — Compliance with O. 47, if necessary. 

Compliance with O. 47, C. P. Code, though necessary 
for S. 25l of the Agra Tenancy Act, has no bearing in 
the case of a review application under S. 250 of the Act. 
(_//arper, S.M. and Saihe, J.M.) CHDNM ^. JAMNA. 
1940 E.D. 624 = 1941 A W.E. (Rev.) 429 = 

1941 E D. 663(2). 

S, 252— Revision— Competency— Case not ‘deci- 
ded’. See U.P. Tenancy act, S. 275 and Agra 
Tenancy Act, S. 252. 1941 A.W.R. (Rev.) 183. 

■ — S. 252 — Revision — Comptiancy — Order sanction' 

ing restoration. 

Though an order rejecting a restoration application is 
appealable under 0.43, R. 1, C. P. Code, an order 
' sanctioning restoration is not appealable and can only 
be revised by the Board under its revisionary powers. 
{Shirreff, J.M. and Sathe, A. M.) DEEP CHAND r. 

Ram Narain. 1941 O.A. (Supp.) 816= 

1941 A.W.R. 972 = 1941 E.D. 943. 

1 S. 252 — Revision — Cdnsideration of questions of 

\ fact. 


S. 234 and XT.P. Tenancy Act (1939), S. 257 ! 

Jurisdiction — Claim exceeding Rs. 200 — Suit piled 

in Sub ‘Divisional Officer's Court — Suspension — Prayer 
for separation and adjudication of part of the claim — 
Transfer of suit to Assistant Collector, second elass^ for 
such adjudication— Decree by that Court, if without 
jurisdiction. 

Where a suit for arrears of rent for a sum exceeding 
Rs. 200 was instituted in the Court of the Sub-Divisional 
Officer and he ordered it to be suspended and the i 
plaintiff applied to have the claim for 1344 F. separated ! 
and adjudicated upon and the suit was then transferred 
to the Assistant Collector, second das-', for such adjudi- 
cation and the claim in that behalf was only Ks. 60, it 
was held, that the claim was within the jurisdiction of 
that Court and that Assistant Collector second class 
was competent to decree it, and that the decree was not 
one passed without jurisdiction. {Harper, S.M. and 
Sathe, J.M.) FARZAND ALI v. JaNGI SlNGH. 

1941 A.W.R. (Rev.) 266 (2) = 
1941 O.A. (Supp.) 214 (2)=1941 E.D. 88. 

Ss. 248 (3) and 263 — Appeal to District Judge 

against ejectment — Revision — Court competent. 

Where an ejectment order is appealable to the Dis- 
trict Judge under S. 248 (3) of the Agra Tenancy Act, 
a revisionary order in respect of it can only be passed by 
the High Court under S. 253 of the Agra Tenancy Act 
and the Board cannot give any relief. {Harper. S.Al. 


Objections relating to questions of fact are not con- 
sidered in revisions which are confined only to legal 
defects or defects relating to jurisdiction by S. 252 of 
the Agra Tenancy Act. {Shirred, J.M. and Sathe, A. 
M.) MURI.I DhaRz/. PITamBAR LaL. 

1941 O.A. (Supp.) 820 = 1941 A.W.R. (Rev.) 976= 

1941 E.D. 946. 

' —3. 262 — Revision — Ohidous mistake. 

An obvious mistake will be corrected in revision. 
{Harper, S.M. and Sathe, J.M.) KirPa RaM v, DOST 
Mahomed. 1940 E.D. 604 (1)= 

1941 A.W.R. (Rev.) 94 = 1941 O.A. (Supp.) 82. 

S. 252 — Revision — Order as to costs — Interfere 

ence. 

Where a Court in setting aside an e,v parte decree 
directs the payment of a certain sum as costs to the 
opposite party, it cannot be said that it has acted in the 
exercise of its jurisdiction illegally or with material 
irregularity inasmuch as it presumably was aware of 
the actual costs involved by the postponement and 
knew the circumstance? of the parties. Such an order 
cannot be Interfered with in revision. {Harper, S.M, 
and Sathe, J.M.) TtKAM SlNGH v. SAHIB SlNGH. 

1940 E.D. 686 = 1941 A.W.E. (Rev.) 60= 

_ 1941 O.A. (Supp). 47. 

S. 263— High Court — Powers of, in revision. 

c. p. Code, S. ii 5 and agra Tenancy act, 
S. 253. 1941 a.W.B. (H.O.) 130. 
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AGRA TENANCY ACT (1926), S. 265. ' 

S. 265 — Lease by latnbardar — Pendency of parti- j 

tioft proceedings — V alidity. \ 

"Where only partition proceedings have been confirmed I 
and the subsequent proceedings for the carrying out of 
the partition still remain to be done, a lambardar grants 
a lease on economic rent, it is not invalid as the lumbar- 
i/rtr was still responsible for the administration of the 
estate and it cannot be said that he has acted contrary 
to his duties as lambardar. {^Harper, S.M. and Sathe^ 
J.M.) ASEY V. ShIB Lal. 1940 R D. 587 = 

1941 A.W.R. (Rev.) 89 = 1941 O.A. (Supp.) 77. 


S. 266 — Applicability — Co-tenants. 

S. 266 of the Agra Tenancy Act applies to the case of 
co-tenants also and not merely to co-sharers in proprie- 
tary rights. (.Harper^ S.M. and Shirreff^ 

SuRAj Bali Singh v. Kamla Lal. 

1941 R D. 588 = 1941 A.W.R. (Rev.) 572 = 

1941 OA, (Supp.) 540. 

I 

S. 266— Applicability — Suit by one co-sharer 

alone — Proof of separate collecuon — Effect. .S're’ U. B. 

Tenancy act, ss. 245, 246 and Agra Tenancy 
ACT, Ss. 265 AND 266. 1941 R.D. 326. 

— .S. 266 — Right of colUcting co-sharer to site 

alone ^ for ejectment of trespasser. 

Where a person is shown to be the sole collecting co- | 
sharer he is the agent acting on behalf of the co*sharers 
and hence he is entitled to sue alone for the ejectment 
of a trespasser. {^Harper^S ,M.') BhaGWAN SlNGH 
z'. Bajkang Bali. 1941 R.D 27 = 

1941 A.W.R. (Rev.) 176 = 1941 O.A. (Supp.) 120. 

S. 266 — Suit by some co-sharers only — Plaintiffs 

alone interested in the khudkaskt rights sought to be 
protected — Absence of other co-sharers, if fatal to suit. 

1940 Dig., Col. 31. Kampat Singh z' NageShaR 
SINGH. I L R. (1940) All. 678. 


■ ■ S. 270 — Plea of payment in ‘good faith' — Sus- 

tainability — Circumstances. SeeV- P. TENANCY ACT, 

S. 247 AND agra Tenancy act, S. 270. 

1941 R D. 296 (2). 

— S. 270 — Scope of Assistant Collector's powers — 

Question of proprietary right — It can be decided by 

him. 

S. 270, Agra Tenancy Act deals with the procedure to 
be adopted and the proof lo be submitted when a land- 
holder sues a tenant for arrears of rent or a tenant 
contests a distraint against a landholder. If the status 
of the parties is admitted an Assistant Collector is not 
due to go beyond the question of payment in good faith 
etc. But it is also open to the defendant to plead that 
the plaintiff is not entitled to sue. In such a case the 
question of proprietary right has to be decided in the 
Court of the Assistant Collector yHarpcr., S. M. and 
Sat/ie, A Af.) ROSHAN LAL v. RAM Ch.aran LAL. 

1941 O.A. (Supp.) 888 = 1941 A.W.R. (Rev.) 1095. 
— -S. 271 (1)— proprietary title— Sub- 
mission to Civil Court^Power of Civil Court to refer 


that issue to arbitration. . 

A Civil Court to which an ‘issue, on the question of 
proprietary right' has been submitted under S. 271 (1) 
of the Agra Tenancy Act. has jurisdiction to refer that 
issue to arbitration under S. 1 of Second Schedule to 
the C. P. Code and the finding based upon that award 
in the arbitration proceedings is a valid finding. 

CJ.y Ganga Nath and Braund . //•) ^ 

Harbans. I.LR. 

13 R A. 380 = 1941 A L J- 63 = 1941 R D. 185- 
1941 O.W.N. 393 = 1941 A.L.W. 282- 

1941 A. W.B. (H.C.) 26= 1941 ^A^Cfupp.) 25 = 

1941 A.W.R. (Eev.) 36- 

A.I.R. 1941 All. 101 (r.B.). 


AJMER LAWS REGULATION (1877), S. 8. 

S. 271 (4) and U. P. Tenancy Act, S. 286 (4) 

— Difference between. See U. P, Tenancy ACT, S. 286 
(4) AND agra Tenancy act, S. 271 (4). 

1941 R.D. 693(2). 

' Ch. 13 — Applicability — Thcka b\ a licensee. 

Ch. 13 of the Agra Tenancy Act does not at all apply 
to a theka given by one not a proprietor but a licensee. 
{Plarper, S. M. and Sathcy A. M.') ROSHAN LAL v. 
RAM Charan Lal. 1941 O.A. (Supp.) 888 = 

1941 A.W.R. (Rev.) 1095. 

Sch. II, List II, Serial 10 — Claim for land 

revenue as a deduction in profits suit — If a claim by 
way of set-off. See AGRa Tenancy Act, S. 222 AND 
SCH. II. List II. Serial lO. 1941 R D. 877 = 

1941 A.WR.(Rev.) 871. 

Sch. II. List II, Item 10 — Set off in respect of 

excess payment in prior year» — Availability. 

In view of item 10 in list II in Sch. II to Agra Ten- 
ancy Act no set-off can be allowed in respect of excess 
payment made by the tenant in previous years. 
{Harper, S.M. and Sathe. J M.') PUJTOO LaL z', 

BanSidhar. 1941 O.A. (Supp.) 384 (1) = 

194-1 A.W.R, (Rev.) 452 (1) = 1941 R.D. 418 (1). 

Sch. IV. Group Serial Nos. 3 and 6 — ■ 

Decree declaring proper rent and the costs to be paid — 
Nature of decree — Limitation. See 1940 Dig., Col. 32. 
MOHABBE ali Khan z<. Chhotey. 

1941 A L.J. (Supp.) 6. 
Sch. IV, Group F, Serial Nos. 3 and 5—Pxe‘ 

ention for costs in decree for division — Limitation-.- 
Nature of decree. 

Where after a division was carried out in pursuance 
of a decree for it, the costs portion of it is executed, the 
limitation is 3 years under Serial No. 3 of Group F of 
the IV Schedule to the Agra Tenancy Act and not one 
year under Serial No. 5. The decree is a money decree 
at that stage for there was nothing left to execute but 
the money part of the decree. {Shirreff, J.M.) 

Narain Lal z'. Shivcharan Singh. 

1941 A.W.R. (Eev.) 766 = 
1941 O.A. (Supp.) 675 (2) = 1941 R.D. 758. 

AJMER LAND REVENUE REGULATION (II 
OF 1877), Ss. 25 and lid— Decision under S: 25—// 
can be challenged by cis il suit . 

Under S. 25 of the Ajmer Land Revenue Regulation 
the Chief Commissioner is empowered to decide W’ho is 
to hold land in lieu of maintenance against any Istimrar- 
dar where the applicant is a member of his family. 
Not only under this section is the decision conclusive, 
but S. 119 of same Regulation is an express bar to the 
institution of a suit on the subject in any Civil Court. 
{Davies.) BaKHTAWAR SiNGH v. CHANDER SiNGH. 

1941 A.M.L.J. 1. 

Ss. 31 to 36 — Effect of — Occupancy tenancy 

prior to Act, if affected — Occupancy tenancy^ if an 
alienation. 

The Bhum Regulations have no retrospective effect 
and hence any alienation made or occupancy tenancy 
granted prior to the Regulations will continue lo be 
valid. The grant of a permanent occupancy tenancy 
amounts to an alienation. {Davies.) GaNGA NaTH 

Singh v. Sheo Narain. 1940 A.M.L.J. 88. 

AJMER LAWS REGULATION (HI OF 1877), 

S. Z—Benami transaction— 1 ( can affect pre-emption. 

Right of pre-emption is a personal matter which can- 
not possibly be the subject of an assignment and hence 
it would be entirely against the spirit of the law of pre- 
emption to allow a benami transaction to have any lega 
force in this connection. {Davies.) AFSar un-nissa 
V. ABDUL Halim. 1941 A.M.L.J. 65, 
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ALLAHABAD HIGH COURT RULES, General 
(Civil), Ch XXI, Rr. 22 and 2 Z^Coni£nttous littga- 
tiofi — Test. 

Rules 22 and 23 of Ch. XXI of the General Rules 
(Civil of the All.ihabad High Court draw a distinction 
between contested and uncontested litigation and make 
it depend upon whether there has been a decision ‘on the 
merits after contest', A decision as to the amount of 
Court-fee payable, is not a decision ‘on the merits’ 
although it may give rise to some measure of contest. 
{BraunJ, J.) SHIVA SHANKAR LaL SHARMA v. 
RaMJI Lal. 195 IC. 781 = 14 R A. 81 = 

1941 A.LJ. 290- 1941 A.WR. (Rev.) 405 = 
1941 0 A.(Supp.) 331 = 1941 R.D. 312 = 
1941 A.W.R. (HC.) 166 = 1941 A L W. 428 = 

A IR. 1941 All. 285. 

ALLAHABAD HIGH COURT RULES GENE- 
RAL (CRIMINAL), Chap. 11 R. 1— vakalat- 
nama. tn appeal — If necessary. 

Once a vakilatuama has been 6led in the trial Court, 
it holds good for such Courts as the pleader has a certifi- 
cate for, provided that the vakatatnama authorises him 
to appear there on behalf of his client. {HamiUon, J f) 

Emperor v. Chhajju. 194l A.L.J. 344 = 

194lA.Cr.C. 145 = 1941 ALW. 653 = 
1941 A.W R. (H.C.) 246 = 1941 O.A. (Supp.) 699 = 

A I R. 1941 All. 336. 

ALLUVION AND DILUVION. Bengal 

ALLUVION AND DlLUVlON ACT 

AMENDMENT. 

Of pleadings. See C. P. Code, S. 152. 

C. P Code, O. 6, R. l7. 

APPEAL, PRACTICE— Appeal. 

APPROPRIATION, CONTRACT ACT. SS. 59-61. 

ARBITRATION. also C. P. CODE. S'CH. II 
(Repealed) and Arbi irai ion Act (i940). 

Arbitrators — Jurisdiction to rewrite award 

after issue. 

Once arbitrators have issued an award, they become 
functus officio, and they have no jurisdiction subse- 
quently to re-write the original award. {Wort and 
Meredith, JJ.) ChhaTI I.aL v. KaM ChaRITER 
Sahu. 195I.C. 87 = 14 R.P. 83 = 7B.R.864 = 

A.I R. 1941 Pat. 215. 

— Arbitrator — '"Misconduct" — Architect arbitrator 

— Latter expressing opinion or having money claim 
against one party — If ground of disqualification. 

Where an agreement is made between the owner of 
certain premises and a building contractor, and an archi- 
tect is appointed, and it is agreed that that archiiect 
should act as arbitrator in the event of disputes between 
the parlies to the agreement, the parties know that in 
certain matters and to certain extent the arbitrator 
agreed upon may, previous to his entering upon the 
arbitration, deal with ihe merits of the matter and pos- 
sibly express opinions. And such an architect is not 
disqualified from acting as arbitrator merely by the fact 
that there is money due to him as archiiect from one of 
the parties or by the fact that he has expressed his opi- 
nions when he has made it clear that he is ready to 
adjudicate on the contentions of the parlies with an open 
mind after hearing them. {Lobo,J.) Sakhi MaHOMED 
Hyder V. Tharoomal. A.I.R. 1941 Sind 202. 

“Award — Suit to set aside on ground of patent 
error — Maintainability. 

A Suit to set aside an award made by an arbitrator 
on a reference by the Registrar of Co-operative 
Societies on the ground of a patent error of law on a I 
question of limitation, is maintainable. {Roberts, C.J. 
and Blagden J.) CO-OPERATIVE TOWN BANK OF 



; ARBITRATION ACT (1899), S. 11. 

I Henzada V. U Kyan TH 1940 Rang LR. 739 = 

I 194 I C. 220=13 RR 286 = A.I.R. 1941 Rang. 104. 

Award — Validity — Reference to number of arbi- 
trators — Evidence recorded by some— Others signing 
■ award after reading recorded evidence. 

'' It is true that when arbitrators are appointed they are 
supposed to act together, but it is not absolutely essen- 
tial that all the arbitrators should be present when all 
the evidence Is recorded provided all the arbitrators are 
, made acquainted with the evidence that has been re- 
corded before they come to their decision. There is 
nothing illegal or contrary to the principles of natural 
, justice in this. Hence where reference is made to a 
number of arbitrators and some of them record evi- 
dence and then the award is sent to the absentee arbi- 
; trator who gets himself acquainted with the evidence the 
; award is not invalidated. {Bateuley. J.) U PO HLAING 

V. Daw NOWE. 192 I.C 801=13 E R. 197= 

A IR. 1941 Rang. 22. 

1 Award — When takes effe.t — Award declared on 

' certain date but signed later. 

; Where an award was declared by the arbitrators in 
I the presence of both parties on a certain date but signed 
; by them on a later date, the effectiveness of the award 
! is not postponed to the date on which it was signed. 
I'he award becomes effective on the dale on which the 
parties are made aware of it. {Sen, J.') SUDHIR 

Kum.ak Chakravakty Bilasbati peri. 

45 C.W.N. 223. 
Permission of Court — Award — Supersession- 
Appeal — Revision — If lies. See C. P. Code. 0.23, 
R. 3 and S. 115. 1941N.L.J. 333. 

j Reference by some heirs only — Award, binding 

I nature. 

The mere fact that all the heirs did not join in the 
reference to arbitration of a dispute about inheritance is 
no ground for upsetting the award so far as those people 
who made the reference are concerned. {B tguley, /.) 
U Po HLAING V. Daw Ngwe. 19210.801 = 

13R.R. 197 = A.I.R. 1941 Rang. 22. 
■""Reference to — Authority — Mother acting on 

behalf of minor daughter— Binding character. 1940 
Dig., Col. 36. llAR NaRaINI KUNWAR SaJJAN 
Pal SINGH. 67 I A. 886 = 

I.L.R. (1940) All. 719 = I.L.R. (1940) Kar. 866= 

43 Bom.L.R. 141 (PC.). 

ARBITRATION ACT (IX OP 1899). S. 2— Agree- 

I ment executed at Amritsar — Applicability of Act — 
Pun/ab Amendment Act I of lOll.i*. 2 — Punjab 
Government Notification, l9l5. 

The combined effect of S. 2 of the Punjab Amend- 
ment Act I of l9ll and the notifiration issued by the 
Punjab Government ia l9l5 is that the provisions of the 
Indian Arbitration Act apply only to those agreements 
executed at Amritsar which are(l) in writing and (2) in 
which it is declared that the Indian Arbitra- 

tion Act shall apply. {Tek Chand and Din Mahomed, 

JJ.) Bombay Co. Ltd. v. Radha Kish an. 

43 P.L R. 344 = A.I.R 1941 Lah. 279. 
S. 11 — Award — Validity of — Original oppdnt- 
ment of arbitrator i bad — Effect of . 

If the original appointment of arbitrators is bad the 
tribunal constituted is without jurisdiction and no 
subse(juent realization of a mistake or an attempt to 

rectify matters by one party can clothe with jurisdiction 

a tribunal which is in its inception illegal and without 
jurisdiction, and the award by such tribunal is invalid, 
and if filed in Court should be removed from the file. 
{Lobo, J.) GOSHO KaBUSHIKI KaISHA. LTD. v. 

Mulchand Harichand. 1961.0 16 = 

14 R.s. 68 = A.I.E. 1941 Sind 111. 
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ARBITEATION ACT (1899), S, 15. 

— S. — Construction — "As if it were a decree of 

the Court*' — Award filed in High Court — Execution — 
Limitation — Limitation Act, Art, 183 — Applicability, 
When S. l5 of the Arbitration Act speaks of the 
award being ‘'enforceable as if it were a decree of the 
Court’^ the expression has to be read as Including 
both the manner of execution and the time within which 
execution must take place. An award under the Act 
which is filed in the High Court, is executable as a decree 
of the High Court in virtue of S. 15 of the Act, and 
therefore Art. 183 of the Limitation Act will apply to 
such a case. {Beaumont, C. J. and Kania, /.) NADIR- 
SHAW H. CONTRACTOR V. GAJRAJ SHEOKARANDAS. 

43Bom.LR. 1006. 


■ 3. 19 — Applicability— ,Contract of sale — Arbi- 

iration clause — Question of law — pereuer to stay suit. 

The plaintiff sued the defendant for his failure to 
deliver the goods agreed to be supplied by him under a 
contract. The arbitration clause in the contract provid- 
ed that any dispute including short and/or non-payment 
by the purchaser, or any dispute arising out of the 
contract should be referred to arbitration. The main 
disputes in the case between the parlies were whether 
the plaintiff agreed specifically for goods of the manu- 
facture of Dobberlin & Co., of Hamburg, "and whether 
by reason of the war which broke out in September 1939 
the contract became impossible of performance. 

Held, that the points in dispute fell within the arbi- 
tration clause in the contract. 

Held, further, that the main dispute between the 
parlies whether in the circumstances of the case the , 
contract became impossible of performance involved an I 
important and intricate question of law and therefore 
the Court was entitled to exercise its discretion conferred 
by S. 19 and was justified in refusing stay of suit. 
{Lola, /.) SUKHDEV & CO. v. AYARAM ATAMPRA- 
KasH. 196 I.C. 188 = 14 R S. 57 = 

A.I.R. 1941 Sind 99. 

S. 19— Application for stay-Discretion of Court 

■ — Circumstances justifying refusal — Party cancelling 
contract— Right to invoke arbitration clause. See 1940 

Dig., Col 38 tolaram Champalal Z/. JEWANRAM 

S. Application made under Act of 1S99— 

time of hearing new Act of 1940 tn operation AppHea 

tion, if governed by Act of 1899. 

The Arbitration Act of 1899 must govern an app ica- 
tion made thereunder even though the new Act of 9 ^ 
comes into operation at the time when the application is 

heard. (McNair, /.) 415. 

S. Contract— Arbitration clause— Question 

■fi-T to interpolation in terms of contract If fa s 

Where an arbitration clause in a contract 
a reference to arbitration of any dispute w a 
arising in or out of the contract the daestion whether 
there has been an interpolation m the '^e 

contract falls within the arbitration c ause and ^ 
decided by arbitrators. Consequently . ... 

maintainable on that - 0^.1 cai’ 4 i 5 

RUPCHAND zr. PANNALAL. A.I.B. 1941 Cal 4^ 

Id^Contract containing arbitration cl 

One party alleging breach by other 

ticn of contract— Suit by other against him Latter, it 

entitled to order staying suit. ..iau<;e and 

Where a contract contains an arbitrat.on clause and 

that 

sions and claims to have rescinded ;”®/^"'*^!„eement. 
ground, the dispute is one arising out of the agreement. 


ARBITRATION ACT (1940), S. 34. 

If, therefore, the other party brings a suit against him 
in respect of the contract, he is entitled to an order 
undei S. 19 of the Arbitration Act staying that suit. 
{Lort Williams, /.) KRISHNA V. HaRIPADA. 

45 C.'W.N. 984. 

S. 19 — Step in the proceedings — Defendant sup- 

plied with copy of plaint — Grant of time by Court for 
filing written statement. 

Having regard to the provisions of O. 5, R. 2, C. P. 
Code, a proceeding must be taken to have commenced 
within the meaning of S. 19, Arbitration Act, only when 
the defendant is supplied with a copy of the plaint and 
the fixing of time by the Court for filing a written state- 
ment when the defendant has been supplied with a copy 
of the plaint cannot, in any sense, be regarded as a step 
taken by the defendant in the proceedings inasmuch as 
time for filing the written statement is necessarily given 
by the Court. {Beckett, J.) PREM NaTH PraN NATH 
z;. AMBA PaRSHAD. 193 10 167 = 

13 R.L. 435 = A.IR. 1941 Lab. 64. 

(X of 1940) — Applicability — Application under 

Act of 1899 — Act of 1940 coming into force at time of 
hearing — Whether new or old A.t applicable. 

An application made under the Arbitration Act of 
l899 must be governed by that Act only even though the 
new Act of 1940 had come into operation at the 
lime when the application was heard. {McNair, y.) 
RUPCHAND V. PANNALAL. A J.R. 1941 Cal. 416. 

Ss. 32 and 33 — Suit challenging validity of 

contract containing arbitration clause — Maintainability 
— Proper procedure. 

Having regard to S. 32 of the Arbitration Act, 1940, 
a suit for a declaration that a certain contract containing 
an arbitration clause is by way of gaming and wagering 
and as such void and for an injunction to restrain the 
Tribunal of Arbitration from proceeding with the arbi- 
tration is not maintainable. The proper procedure is to 
make an application to the Court under S. 33 of the 
Act to be decided on affidavits, or on other evidence if 
deemed expedient by the Court. {Lort Williams, J.) 

Deokinandan Dalmia V. Basantlal. 

I.L R. (1941) 2 Cal. 123 = 196 I C. 861 = 
45C.W.N.881 = AJ.R. 1941 Cal 627. 

S. 34 — A appointed medical referee of in- 
surance company under written agreement — Agreement 
containing arbitration clause — Company terminating 
services on ground of gross negligence — Suit by A 
for damages— Company, if entitled to have suit stayed. 

One .,4 was appointed the medical referee of an in- 
surance company under a written agreement which 
provided that .4 should diligently and faithfully examine 
medical reports submitted to him by the company. It 
was also provided that the company w-ould be entitled to 
terminate the agreement in case of gross negligence of 
work on the part of A. Lastly, there was an arbitration 
clause which provided that any dispute arising between 
parties concerning their rights, liabilities or duties under 
the agreement would be referred to arbitration. Subse- 
quently the company charged A with gross negligence in 
respect of a medical report and terminated his services. 
A thereupon brought a suit for remuneration and 
damages for the wrongful conduct of the company. 

that as W was suing for his rights under the 
agreement and for the damage he had suffered owing to 
the wrongful termination of it before its expiry, the comS 
pany had the right to have the suit stayed under S. 34 ' 
{Panckridge, J.') HAPPY INDIA INSURANCE CO . 
LTD, V. KUMUD BaNDHU CHAKRAVARTY. 

A.I.E. 1941 Cal 60S. 
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AEMS ACT (XI OF 1878), Ss. 4 and 19(f)— 

* Arms' — Spears electroplated ami used for religious 
purpose. 

It is always a question of fact whether the article for 
the possession of which a charge under the Act is made 
comes within the definition of ‘ arms" or not. A spear 
which has the appearance of a spear, and which can be 
used as a spear, does not cease to be so merely because 
it is electroplated or is called something else such as 
Ni'ihan Sahib orisu>el for a religious purpose. The 
fact that an article which comes within the definition of 
“arms” in the Arnis Act is U'ed for religious purposes 
does not relieve the person in po'sejsion of such an arm 
from tho operation of the Act, {Vouug, C.J, and Ram 

Lall, /.) Emperor ?•. Sorha Singh. 

196 I.C 766 = A.I B. 1941 Lab. 340. 

Ss. 4 and 19 (T— ‘Arms"— Takwas. 1940 

Dig., Col. 40. Udh.\m SINGH z/. Emperor 

191 I.C. 323 = 42 Cr.L.J. 144 = 13 E.L. 311. 

S. 19(6) — Going armed — Accused carrying gun 

tied to hi-cycle as luggage — Offence. 

If a person carries a gun not in his hand but tied to 
his bi-cycle in the manner of a piece of luggage, he must 
be said to be “going armed” within the meaning of 
S. 19 {e) of the Arms Act and is liable to conviction. 
{^Roiuland, J.) IMAMUDDIN MlAN z/. EMPEROR. 

192 I.C. 766=13 R.P. 570 = 42 Cr.L.J. 341 = 

22 P L.T. 570 = 1941 P.W.N. 423 = 
7 B.R. 411 = A I.R. 1941 Pat. 284. 

S. 19 (f) —Conx’iction under — Absence of sanction 

under S. 29 — Effect, 

Sanction under S. 29 of the Arms Act is necessary in 
order to commence a prosecution, for an offence under 
S. 19 (/) of the Act. Where there is no such sanction, 
there can be no conviction under S.19(/). {Rcwland, 
/.) IMAMUDDIN Mian v. Emperor. 

192 I.C. 763 = 13 R.P. 670 = 42 Cr.L J. 341 = 
22 P.L.T. 670 = 1941 P.W N. 423=7 B R. 411 = 

A I.R 1941 Pat. 284. 

S. 19 (f) — Discovery of arms in house occupied 
by joint family^Presumption—Nature of—PVeight to 
be attached to. 

There Is an initial presumption in case of a discovery 
of arms in a house occupied by a joint family that the 
article found therein is in the possession of the head of 
the family. The same principle applies to all fanrilies 
living jointly in the same hou.«je. The weight to be 
attached to the presumption must vary according to 
circumstances. It could easily be rebutted by showing 
that the room or receptacle in question was in the parti- 
cular and exclusive possession of a particular member 
of the family. 1 he strength of the presumption would 
also vary according to the improbability that the article 
owing to its size, etc., could have escaped the notice of 
the head of the family. {Gruer, /.) HahBaNS 
Singh v. Emperor. 196 1 c. 727= 

« N.L.J. 405 = A.IR. 1941 Nag. 296. 

S. 19 (f) — Offence under— What constitutes See 

1940 Di.g., Col. 40. Emperor v. Abdui. Rahman 

I.L.R. (1940) All. 657 = 42 Cr. L.J. b. 

^ 3. 19(f)— Possession' — Meaning of. 

"Possession” for the purposes of the Arms Act is 
possession for use. The mere holding of a w'eapon by 
one person on behalf of the person entitled to it is not 
"possession” within the meaning of S. 19(/‘). When a 
person holding a licence for a gun stays in the house of 
a friend and leaves the house leaving the gun in that 
house intending to return for it shortly afterwards, it 
cannot be held that the licensee is not in possession’ or 
that the friend in whose house it has been left, is in 
possession of it especialiy when the friend has not made 
•any use of the gun. {.Meredith^ J.) Kedar Nath z/ 


ASSAM MUNICIPAL ACT (1923), S. 264. 

Emperor. 191 I.C. 187 = 13 R.P. 316 = 

42Cr.L.J. 97 = 7 B.R. 164 = A.I.E. 1941 Pat. 209. 
-S. 29 — Scope — Non-compliance — Effect — Ab- 
sence of sanction — Conviciion under S. 19(f) — Lega- 
lity. .SMARMS Act, S. 19(/). 7 B.R. 411. 

ASSAM DEBT CONCILIATION ACT (X OF 
j 1936). Ss. 7. 8 and 16 — Decision by Board that debt is 
; time barred — Effect of— Power of Civil Court to deal 
with such debt. 19*40 Dig., Col. 41. PULIN BeHarI 
Das V. Syed ReaSaT all 194 I.C. 265= 

13R.C. 493 =A.I.R. 1941 Cal. 156. 

; S. 8 (3) — Decision of Board — Finality — Extent. 

j See 19-10 Dig., Col. 41. PuLiN Behari DaS v, Syed 
I ReaSaT ALI. 194 I.C. 265= 13 RC. 493 = 

AIR. 1941 Cal. 156. 
ASSAM MONEY-LENDERS ACT (IV OF 1934). 

S. 9 — "Principal of the loan' — Meaning of — Bond in 
respect of past liabilities including principal and 
interest . 

Where a bond is executed in respect of past liabilities 
j which include principal as well as interest, the creditor 
cannot under S.9of the Assam Money-lenders’ Act 
claim arrears of interest greater than the principal of 
j the loan, which means the money which the money- 
j lender actually advanced to the Irorrower and not the 
j amount for which the bond is executed. {Nasim Ali 
I and Pal, //.) PRASANNA KuMAR DaTFA V. KRI- 
SHNA KlSHORE SWAMI. 45 O.W.N. S94, 

ASSAM MUNICIPAL ACT (I OF 1923), Ss. 3(15) 

j and 69 (1) (b) — Carrying cn business — If includes 
service. 

I The expression “carrying on business” in S. 3 (l5) of 
the Assam Municipal Act does not imply service. A 
Government servant employed in a Munsif^s Court 
within a Municipality cannot be regarded as “carrying 
on business” there so as to bring him as such within the 
meaning of the word “inhabitant” defined in S. 3 (15) 
and make him liable to taxation under S. 59 (1) (^) of 
the Act. {Akram, J.) ABDUL MaNAF v. SUNAMGANJ 

Municipal Board. I.L.R. (1941) 1 Cal. 127= 
196 I.C 137 = 14 R.C. 179 = A.I.R. 1941 Cal. 482. 

’ ■■'S. 40 — Kent for land let out under S. 40 — Plow 

to be recovered, ASSAM MUNICIPAL ACT (I OF 
1923), Ss. 141 AND 144. 46 C.W.N. 216. 

S 59 (1) (b) — Government servant employed in 

Munsif s Court — If liable to tax as carrying on business, 

Assam Municipal Act (l of i923). Ss. 3 (i5) 
AND 59 (1) (b), I.L.R. (1941) 1 Cal. 127, 

Ss. 141 and 144 Rent for land let out under 
S. AO— Remedy of Board for its recovery, 

S, 141 of the Assam Municipal Act relates to rents 
specified in S. 140 and to other monies due under the 
Act. The rent which may be recovered for land let out 
under S. 40 cannot come under the terms of the section. 
The remedy of the Board for the recovery of the rent of 
i such land lies in a suit brought in accordance with the 
provisions of C. P, Code and the Board cannot recover 
this rent by having recourse either to the provisions of 
Ss. 99 to 108 or to the provisions of S. 144. {Sen, J > 

Golaghat Municipal Board r. Sonaram 
O oHAiN. 45 O.W.N. 216= 

73 O.L.J. 152 = A IR. 1941 Oal. 609. 

" '“S. Prostitute'—^Proof, 

In a case under S. 254 of the Assam Municipal Act 
a heavy onus lies on the prosecution to prove that the 
accused person is actually a prostitute. No such infer- 
ence can be drawn from the fact that she is residing in 
a quarter of the town ordinarily inhabited by prostitutes 
or that her name appears in the register of prostitutes 
maintained at the Thana or that she is in the keeping. 
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ASSAM MUNICIPAL ACT (1923) , S. 320^ 

of a man who is a resident of the town. {Edgiey, /) 

chairman of Dhubri Municipality v, Kumudini 
Ganika. 195 I.C. 516 = 11 R.C. 131 = 

73C.L.J. 191 = 42 Cr.LJ. 756 = 
45 C.W.N. 167 = A.I.R. 1941 Cal 445. 

S. 320 — Act of Board irregular — Notice^ if 

necessary. 

Under S. 320 of Assam Municipal Act, notice is 
necessary if the act complained against was one which 
was done by the Board purporting to act under the Act. 
It cannot be said that the Board was not acting under 
the Act although it has not followed the correct proce* 
dure. The act of the Board would be protected so long 
as it purported to act according to the provisions of the , 
Act and so long as it acted boua fide and in the belief 
that what it was doing was lawful. Of course that belief 
must not be an absurd belief. {Sen, /.) GolaghaT 
Municipal Board v. Sonaram Gohain. 

45 C.W.N. 215 = 73 C.L.J. 152 = 

A I.R. 1941 Cal. 809. 


^S. 320 — Validity of notice — Onus of proof . 

Under S. 320 of the Assam Municipal Act, the onus 
is upon the plaintiff to prove not only service of notice 
but also that the notice is of the kind of notice contem- 
plated by the section. Where there is a specific denial 
of the validity of the notice by the Municipality, it is not 
sufficient for the plaintiff to merely prove the service of 
the notice. He must further prove that the notice was 
valid. It is not the duty of the Municipality to produce 
the notice to show that it was not in accordance with 
the provisions of S. 320. {Se>u /.) GolaGHAT 

Municipal Board z^. Sonaram Gohain. 

45 C.W.N. 215= 73 O.L J. 162 = 

A.LR. 1941 Cal. 609. 

attachment. vS’^i'C.P. code. 0.38. 

iif^X^%^hXlO'^--Effect--KnowUdge of contents. 

Attestation of a deed does not by itself prove that the 
person attesting it had knowledge of its contents or con- 
sented to the transaction. No doubt there may be cases in 
which the fact of attestation may be taken in conjunction 
with certain other circumstances such as the course of 
negotiations and other connected events, and inferences 
as to consent to the transaction may be drawn from those 
circumstances supported by the fact of attestation. 
{Eowland, /.) LaCHHMI NARAIN v. RAM SaRAN 

Dusadh. 196 I.C. 380 = 14R.P. 195 = 8 B.R. 18. 


AUOTllONE'E'Bi— Position and liabilities of—Salenot 
completed after initial dcposit^Demand for return 
of depont — Applicability of S. 230) Contract Act 
Auctioneers right to commission^ law as to. 

In England an auctioneer has always been regarded 
as a stake-holder and it has never been doubted that it 
he has received a notice from the purchaser to return e 
deposit in a case where the sale had gone off on 
account of the default of the seller, the auctioneer would 
be bound to return the deposit to the purchaser. 1 here 
is nothing in the Indian Contract Act which is tn an> 
'^ay inconsistent with the English Law on^ this su j ^ • 
S. 230 of the Contract Act has got no application to th 
case where a demand for return of deposit is ^ 

primary liability to pay the commission to „ 

is on the seller and even if the former has » “I 

deposit with regard to his commission, the lien is ora 

narily enforceable against a deposit when pir?am- 

becomes the property of the seller.^ ^^hp^nossible to 
stances on equitable considerations it may ^ P 
allow an auctioneer to recover his commission from the 
deposit even against the purchaser. In a ^ 

conduct of thf auctioneer is found 

certain amount of suspicion, he is not entitled to g 
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commission from the purchaser’s ’deposit. (Dary J.) 

Kalka Prasad v. Sarju Prasad. 

1941 A.W.R. (H.C ) 365=1941 A.L.W. 1110. 
BANKER AND CUSTOMER — Banker failing to 
repay money paid into current account — If guilty of 
offence under 3. 409, I.P. Code. See PENAL CODE, 

S. 409. 45 C.W.N. 1071. 

Liability of banket Customer drawing hundis 
for amount to be applied to charity — Hutidis handed 
over to B with authority to invest trust funds in his 
own business — Bank crediting amount to charity account 
^Subsequently bank closing that account and transfer- 
ring trust funds to itself thereby cancelling overdraft 
account of B with //— B opening new account in his 
books in name of charity for amount of hundis — 
Liability of bank to restore monies to charity, 

A who had an account with a bank drew hundis for a 
certain amount which was to be applied to charity by 
him and By and handed over the hundis to B authorising 
him to invest the trust funds in his own business. The 
hundis though payable to bearer were headed w’ith the 
name of the charity C('ncerned. The hundis were duly 
presented by B to the Bank, which acknowledging the 
receipt of money clue thereunder credited the same to an 
account in the name of charity concerned though B had 
an account of his own with the Bank. Subsequently the 
Bank closed the account in the name of the charity and 
transferred the monies to the credit of B's account and 
then to itself thereby cancelling an overdraft of B who 
on the same date opened a new account in his business 
books in the name of the charity for the amount for 
which the hundis were given. 

Heldy that the bank in appropriating the charity 

monies to itself was taking a transfer of property which 

in equity it was bound to restore to the charity unless it 

could show that B had authority to use those funds to 

pay off his overdraft and that the appropriation by him 

was not a breach of trust. 

% 

Heldy further y that the discharge of the overdraft on 
B's account did not come within the scope or intention 
of any authority given by A Ko B “to invest the trust 
funds in his own business” and therefore the Bank was 
liable to restore the monies to the charity in as much as 
it took the trust monies by a transaction with B which 
was a breach of trust on his part and with notice that it 
was a breach of trust. {Sir George Pankin.) O. Rm. 
O.M. SP. Firm v. P.l.N.k.m. Nagappa Chettiar 

67 I.A. 448 = I.L R. (1941) Mad. 175 = 
I.L.R. (1941) Ear. (P.C.) 1 = 13 R.P.C 139 = 
45 C.W.N. 385 = 7 B.R. 466 = 53 L W. 622=* 
73CL.J. 166=1941 A.L.W. 28 = 43 Bom.L.R 440 = 
1941 P.W.N. 299 = 1921.0. 1 = 1941 O.L.R. 108 = 
1941 M.W.N. 571 = 1941 Comp, c 231 = 

A IR. 1941 P.C. 1 = C1941) 1 M.L.J. 393 (P.C.). 

Payee of cheque—! f has cause of action against 

drawee banker. 


against the banker on which it is drawn. {Panckridee 

J.) Punjab National Bank. Ltd. z/, bank of 

BaRODA, ltd. 1941 Comp. C. 242 = 

!A.I.E. 1941 Cal. 372. 
Post dated cheques—Certification — Power of 

manager of bank. 


K bank manager’s authority to certify cheques gener- 
ally includes as far as third parties are concerned the 
power to certify imprudently or irregularly and hence as 
against an innocent third party the bank cannot plead 
their manager s failure to observe the instructions as to 
certification, {Panckridge, J.) Punjab Nationat 

BANK, ltd. V. Bank of baroda, ltd 

1941 Comp. 0. 242= A.I.E. 1941 Cal. 372. 
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Relationship— Fiduciary capacity — When arises 
— Moneys paid by parly for the purpose of effecting 
specific tiansaction and credited in anamath account — 
If held in trust — Insolvency of Bank — Right to pre- 
ferential payment. Su' 1940 Dig.. Col. 43. OFFICIAL 
Assignee, MA[)KASt'. natesam Pillai. 

194 I.C 728 = 14 B.M. 41 = (1940; 1 M.L.J, 264. 

BANKER’S BOOKS EVIDENCE ACT (XVIII OF 
1891), S. 2 (8) — Rcqutrcmcnis uut earned out — 
Efft'.i. 

An extract was prepared from the ledger books of the 
bank. It was not a true copy and It was signed by the 
sub-accountant for the manager. The certificate read 
as follows : “ We certify that this is a true extract from 

the books of the bank:" 

h eld, that it was not a certified copy as defined in 
S.2(.'<). {Ra U nn.l Shaw, JJ.) F.aTi.MA BeeBEE?^. 
Of FiciAL Trustee. a I.R. 1941 Rang. 344. 

BAR COUNCILS ACT (XXXVIII OF 1926), S. 10 
— “Misconduct" — Meaning of — If reasonable cau>e 
within meaning of CLIO, Letters Patent (Bombay). 
See Letters Patent (Bombay), Cl. 10. 

43 Bom. L.R. 250. 
"■ ■ S. 10 — Misconduct — Advocate writing letter to 

clerk of magistrate requesting him to expedite applica^ 
tion filed by hini^Propriety. 

It is manifest that it is improper for an advocate to 
address a letter to a clerk in a Magistrate’s office asking 
that an application filed by him should be dealt with 
urgently. The proper course fo^ an advocate, if there 
•was any del ry, is to bring the matter to the notice of the 
Magistrate himself. {Leach, C.J., Krishnasivami 
Aiyongar and f/appell, J J.) KaLYANaSUNDARAM 

A\\Ay<,/nre. I.L R. ( 1941 ) Mad. 354 = 

194 I.C. 687=14 R.M. 40 = 
1941 A.W R (Supp.) 7 (1) = 1941 A L.W. 106 = 
42 Cr L.J. 602 = 1941 M.W.N. 66 = 63 L.W. 62 = 
1941 O.WN 203 = 1941 O A. (Supp.) 100 = 
A.I.R. 19 11 Mad. 230 = (1941) 1 M.L.J. 128 (F.B ). 

S. 10(1) and (2) — Jurisdiction under—Scope 

and nature cf — Principles governing the exercise of . 

The jurisdiction under the Bar Councils Act is one 
which ought to be circumspectly exeicised. Though it is 
true that a deliberate fraud of a criminal character com- 
mitted on a client must necess.ari!y amount to profes- 
sional misconduct in an advocate, it does not follow that 
the special tribunal created by the Bar Councils Act is 
one which ought necessarily to deal, at any rate in the 
first place, with every case in which an advocate is 
charged with committing a fraud or other crime in rela 
tion to his professional practice. A distinction should 
be drawn between misconduct which is of a purely pro* 
fesiional character and misconduct which also lies within 
the ambit of the criminal law’. In the former case the 
special tribunal contemplated by the Act is a proper one 
to deal exclusively with purely professional delinquen- 
cies. But in the latter class of mi.sconduct the special 
tribunal under the Act will notin all cases usurp the 
functions of a Civil or Criminal Court and simple cases 
such as a charge of misappropriation should be dealt 
with under S. 10 only, after the complainant has taken 
such steps, if any, as he may be advised to take to esta- 
blish either the guilt of the practitioner in question in a 
Criminal Court or his liability in a Civil Court. Should 
either of those proceedings betaken and terminate in 
the framing of the charges levelled by the complainant 
against the advocate in question, then it will be possible 
for him to approach the High Court again under the 
Bar Councils Act. {Collister, Bajpai and Braund, JJ.) 
In the matter of H. AN ADVOCATE. CawNPUR 

I.L.B. (1941) All. 692 = 1961.0. 116 = 


BENGAL ACTS AND REGULATIONS. 

14 R.A. 19 = 1941 O.A. (Supp.) 612= 
1941 A.L.J. 390 = 1941 A.L.W. 684 = 
42 Cr.L.J. 673 = 1941 A.Cr C. 165 = 
1941 A.W.R.(H.C ) 217 = 1941 O.WN. 841 = 

A I R. 1941 All. 280(S.B.). 

BENAMI — Advancement — Presumption of — Applica- 
bility to India. 

There is no presumption of advancement in India. 
{Yorke and Agarwal, JJ.) SaRDAR JaHAN v AFZAL 

BEGAM. 16 Luck. 341 = 192 I C. 873 = 

13 R.O. 415= 1941 A.W.R. (C.C.) 93= 
1941 O.LR 240 = 1941 A.L.W. 328 = 
1941 O. W.N. 208 = 1941 O.A. 164= 

A.I.R. 1941 Oudh 288. 
••Burden of proof — Property in name of AJahom- 
medan wife. 

Where property stan<ls in the name of a Maho- 
medan wife, the burden lies on those who allege that it 
had been purchased benami for the benefit of her hus- 
band, to establish the correctness of their allegations. 
In such a case there is no presumption that the property 
belongs to her husband and is not the wife’s property. 
{Yorke and Agarwal, JJ.) SaRDAR JaHAN v. AFZAL 
BL'Gam. 16 Luck- 341 = 1921.0.873 = 

13 R.O. 416= 1941 A W.R. (C 0.) 93 = 
1941 O.L.R 240 = 1941 A.L.W. 328 = 
1941 O.W N. 208 = 1941 O A. 164 = 

A I R. 1941 Oudh 288. 

Burden of proof — Test to determine character 

of transaction — Circumstances to be considered — 
Doctrine of advancement — .Applicability in India. See 
1940 Dig., Col 45. SaBHAGIBaI v. PeRKASH CHaND. 

191 I.C. 111 = 13R.S. 126. 
- ■ - Presumption — Joint Hi ndu family — Bengal 
School — Conveyance in wife’s name — Presumption. 

The law is well-settled that the apparent state of 
things must be presumed to be the real state of things, 
that is to say, if a conveyance stands in the name of 
one, he would be presumed to be the beneficial owner 
unless the contrary is shown by the other side. This 
presumption is modified by the further presumption 
w hich is peculiar to a Hindu joint family, namely, that 
if the person in whose name the conveyance stands is a 
coparcener of a Hindu joint family, the presumption 
would ordinarily be that the purchase was made in his 
name for the benefit of all the coparceners of the said 
Hindu joint family. But this further presumption does 
not apply where the conveyance stands in the name of a 
non coparcener of a Hindu joint family, as for instance, 
wives, daughters-in-law, or sons in a Bengal f.imily who 
are not coparceners in a family governed by the Bengal 
School. {Mittcr, J.) SUKENDRABALA DEBI V. 

Bhupendra Kumar. 45 O.W.N. 177 

Presumption — Purchase in wife’s name. 

The proposition that there is a presumption in India 
that a purchase made in the name of the wife is a pur- 
chase for her husband is somewhat wide. It ought to 
be stated in the form that as benami purchases in the 
name of wives are very frequent in India, slight evidence 
would be required to show that the purchase was made 
really for and on behalf of the husband, the wife being 
a mere benamidar. {Mitter, J.) SURENDRABALA 

Debi V. Bhupendra Kumar. 45 O W.N. 177. 
BENGAL ACTS AND REGULATIONS. 
Agricultural Debtors’ Act (VII of 1986). 
Alluvion and Dlluvlon Regulation (XI of 
1826). 

Cess Act (IX of 1880). 

Court of Wards Act (IX of 1879). 

Estates Partition Act (V of 1897), 

Excise Act (V of 1919). 
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BENGAL ACTS AND REGULATIONS. 

Food Adulteration Act (VI of 1919). 

General Claus es Act (I of 1899). 

Ghatwali Lands Regulation (XXi:^ of 1814). 

Land Registration Act (VII of 1876). 

Land Revenue Assessment-(Resumed Lands) 
Regulation (II of 1819) 

Land Revenue Sa esAct (XI of 1859). 

Licensed Warehouse and Fire Brigade Act (I 
of 1893). 

Limitation Regulation II of 1805). 

Local Self-Government Act (III of 1885). 

Money-lenders Act (VII of 1933). 

Moneyslenders Act (X of 1940). 

Municipal Act (XV of 1932), 

Non agricultural Tenancy (Temporary Pro- 
vision s ) Act (IX of 1940). 

Patni Regulation (VIII of 1819). 

Permanent Settlement Regulation (I of 1793). 

Public Demands Recovery Act (III of 1913). 

Public Gambling Act (II of 1867). 

Regulation XIX of 1793. 

Regulation XXVII of 1793. 

Regulation I of 1829. 

Revenue Free Lands Regulation (VIII of 
1800). 

Rent Act (X of 1859). 

Tenancy Act (VIII of 1885). 

Village Local Self-Government Act (V of 
1919). 

BENGAL AGRICULTURAL DEBTORS' ACT 
(VII OF 1936 J, S. 2 (8) — '^DebC — What constitutes. 

Per Mukherjea^ /. — The definition or description of 
debt as given in S. 2 (8) of the Bengal Agricultural 
Debtors’ Act has both a positive and negative aspect, and 
in order that a particular liability may rank as a debt,' 
itjs not enough that it is not included in any one of the 
exceptions mentioned in the section, it must fulfil the 
positive test of being essentially the liability of a debtor. 

Per Biswas^ J . — In order to constitute a debt under 
the Bengal Agricultural Debtors’ Act, two conditions 
must be fulfilled, namely, (l; that there must be a pre- 
sent obligation to pay on the part of the debtor, and (2) 
that this'obligation must be in respect of a liquidated 
claim or demand against him. Where there is uncer- 
tainty as to either of these points, uncertainty as to the 
obligation to pay, though not necessarily as to the date 
of payment, or uncertainty as to the quantum of the 
claim, there will be no debt at all. {Mukherjea and 
Biswas. //.) Taped Sheikh v. Taker Mallik. 

45 C.W.N. 519 = 73 C LJ. 234 = A.I.R. 1941 Cal. 639. 

S. 2 (8)— “Debt”— liability of defendants under 

preliminary decree for mesne profits. See BENGAL AGRI- 
CULTURAL DEBTOR^ Act. S. 34. 45 C.W.N, 619. 

■ ^Ss. 2 (8) (iii) and 84— Money decree for share 

of bhag produce— If debt— Execution of such decree— 
If can be stayed by notice. See 1940 Dig., Col. 46. 
Hemendra Nath Ray«'. Purna Charan, 

I.L R. (1941) 1 Cal. 132 = 13 R.O, 499 = 

194 I.O. 367. 

— S 2 (9) -Adhiras bargadars and bhagdars— If 

<iebtors, ’ 1940 Dig., Col. 46 HemendRa Nath 

Ray V. Purna Charan. LL R. (1941) 1 Cal. 132- 

18 R.O. 499 = 194 I.O. 367. 


BENG. AGRIC, DEBTORS’ ACT (1936). S. 33. 

S. 8 (5 ) — Application dismissed by Board under 
S. 17 {1) ^Second application to another Board — 
Mai fit at nabili ty. 

Where an application by a debtor to a Board is 
1 dismissed by it under S. l7(l)ofthe Bengal Agricul- 
tural Debtors' Act, a second application by him to 
another Board relating to the same debt is not main- 
tainable. {Henderson, J ) PURNA LaLL NaNDAN v. 

Bhupendra Chandra Duit. 192 I.O 544« 
13 R C. 320 = 45 C.W.N. 82 = A.I.R. 1941 Cal. 31 


S. 8 (5) — Second application relating to same 
debt after dismissal of first— Maintainability. See 1940 
Dig., Col. 46. Kali SuNDAR ROY z/. Khum Chand. 

13 RC. 244 = 191 IC. 421, 


S. 13 {*2^~-Order that debt if nil^Le^ality. 


It is impossible for a Board to pass an order under 
S. 13 (2) of the Bengal Agricultural Debtors’ Act 
saying that the debt is nil. Such an order has no legal 
effect of any sort. {Henderson, /.) Biraja MOHAN 
Bhattachapjee AbaninatH. 45 C.W.N. 817. 

Ss. 13 (2) and 34 — Order under S. 13 (2) — If 
terminates proceedings before Board^-Effect of, on 
notice under S. 34. 

An order under S. 13 (2) of the Bengal Agricultural 
Debtors’ Act does not terminate the proceedings before 
the Board. The position is that they continue to be 
pending before the Board and until they are disposed of 
in some way Of other, notice issued to the Civil Court 
under S. 34 remains a guod notice and the Civil Court 
cannot direct the execution proceedings to proceed 
{Henderson. /.) BirAJa ‘MOHAN BHATTACHaRJEE v. 
i Abaninath. 45 C.W.N. 817. 


S. 20 (as amended) — Retrospective effect. 

S. 20 of the Bengal Agricultural Debtors’ Act as 
amended by the Amending Act VIII of 1940 is not 
attracted to a case where the application for settlement 
of debt was presented to a Board before the Amending 
Act came into force apd the notice under S. 34 of the 
Act was also issued by the Board before that date, 
{Mukherjea and Biswas, //.) JaBED SheikH v 
Taher Mallik. 45 c w.n 519= 

73 C L.J. 234 = A.I R. 1941 Cal. 639. 


Ss. 27 (1) and 25 (1) (e) — Award converting 
usufructuary into simple mortgage — Jurisdiction of 
Board. See 1940 Dig., Col. 47. Fazlur RahmaN 
Sarkar V. atal Behary Chose. 193 1 c. 254 = 

13 R.C. 386 = 42 Cr.L.J. 359 = 

A.I.R. 1941 Cal. 123. 


S. ZZ^Credttor failing to avail himself of 
certificate procedure to realise award amount—Suit to 
recover such amount — Maintainability, 

A creditor who fails to avail himself* of the certificate 
procedure under S. 28 (1) of the Bengal Agricultural 
Debtors Act within the prescribed period to recover the 
amount payable under an award, is entitled to sue for its 
recovery in a Civil Court subject only to the restrictions 
contained in S. 3o (3) of the Act. Such a suit is not 
barred by the provisions of S. 33 of the Act as at the 
date of the suit there is no debt for which anv amnnnr 
is still “payable under the award” within the meanine of 
cl. (i) of that section. {MukherUa and AW //I 
Nalini Kanta Maity V. Brojomohan Patra ’ 

45C.WN. 466=A.I.R. 1941 Cal. 361. 

S. 33— Suit for ejectment under S. 48 C of the 

Bengal Tenancy Act-lf in respect of debt constituted 
by arrears of rent, 1940 Dig., Col 47 Mv- 
mensingh loan Office. Ltd. basir Sheikh. 

191 IC. 225=13 R.O. 264. 
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BENG. AGEIC. DEBTORS’ ACT (1936), S. 34. 

S.34 — "Darga" suit — Civil Courts if bound to 

stay. ^ 

i 

Obitt r: — A Civil C"iirt receivinp; a notice under S. 34 ' 
of the Bengal Agricultural Debtor^’ Act in a “barga” ; 
suit, is bound to stay the proceedit'.gs of that suit, and it 
is for the Board to deride whetiier a ‘ barga” claim is or 
is not a debt within the meaning of the Act. (AMW'.rr' 
and AoxburrJi, JJ,) SITaRAM BHAITACHAHJEE V. '- 

Pancha iMuCHi. 46 C.W.N. 14. 1 

I 

I 

S. 34 — Dicni for ijectni-nt under S, 66 (2) of , 

the Betif^al Tenancy Act — Appluatun by tenant to 
Bcatd luithin tune specified tn decree fof paying arriors \ 
of rent — /V. tier to executing Court — Courts if can stay 
execution in rc;peit of rent and proceed with ejectnunt . 

Where a decree for ejectment is passed under S. 66 
(2) of the Bengal Tenancy Act but the tenant instead of i 
paying the arrears of rent applied to the Delrt Settle- j 
ir.eni Board w ithin the lime sperifieil in the decree for ' 
its payment, and the Board thereupon issued a notice 
under S. 34 of the Bengal Agricultural Debtors’ Act to 
the executing Court, that (.'ourt is bound to stay the . 
whole execution case. It cannot merely slay the execu- 
tion of the actual decree for rent and proceed with the 
execution of the decree for ej. ctment, {Henderson., /.) 

KaisHI NAIH SONAUI.LA. 45 C.W.N. 908 

• Ss. 34 and 20— T.jec'met.t suit — Real queslion 

involved one at to existmee of mortgage debt—Suit, if 
must be stayed. 

In an ejectment suit the defendant denied th.at she 
was plaintirt’s tenant and alleged the document on which | 
the plaintiff relied to prove relationship of landlord and 
tenant as showing no more than that her husband had 
borrowed money from the plaintiff upon a mortgage of 
the house which he •sulrsequently sold to her and from 
which the plaintiff sought to evict her, 

Held, that the real question in the suit was as to the 
existence of the mortgage debt and. inasmuch as under \ 
S. 20 it could be decided by the Board alone, the suit j 
ought to h,.ve been stayed under S. 34. {Khnndkar 
and Ledge, JJ.) MST. MaSIHA v. ULATANNESSa 

A I.R. 1941 Cal. 222. | 

Ss. 34 and 35 — Failure of Board to issue notice 
— Execution sale— Validity of — Selling aside of sale— 
Revival of debt. See 1940 Dig., Col. 48. SHEIKH 
Tami2ali V. MaSarai.i Bhuiva. 193 I.C. 451 = 

13 R.C. 439 = A.I.R. 1941 Cal. 58. 

S. 34 — Joint decree against scT-eral judgment' 

debtors— Some alone applying to the Board— Entire pro- 
ceedings, if must be stayed. 

Where some of the |)ariies to a proceeding who were 
jointly liable for a debt applied to a Debt Settlement 
Board for the settlement of their debt and the Board 
issued a notice under S. 34 to the Court to stay pro- 
ceeding'^, the proceedings so far as they related to the 
applicants before the Bodrd only must be stayed and 
they should continue so far as the other parties are con 
cerned. 43 C.W.N. 318, Foil. (Derbyshire. C.J. and 
Mukherjea, J.) UPENDKA NARAYAN z/. ShIR CHaN- 
BRA. A.I.R. 1941 Cal. 116. 

S. Joint mortgage decree against three judg- 
ment-debtors — Two of them applying to Board and 
obtaining stay — Decree- holder proceeding against non 
applicant judgment-debtor — Liability of latter for whole 
debt. 

A joint mortgage decree was passed against three 
judgment-debtors. Two of them applied to the Debt 


BENG. AGRIC. DEBTORS’ ACT (1936), S. 34. 

Settlement Board for settlement of debt and the Board 
issued a notice under S. 34. The decree-holder there- 
upon proceeded against the judgment-debtor who had 
not applied to the Board. The decree-holder neith'r 
released any one of the judgment-debtors nor had pur- 
chased himself any portion of the mortgaged property. 

Held, that the judgment-debtor who had not applie:! 
was liable for the whole debt and not for a proportionate 
share only and no que.slion of apportionment of the debt 
or piecemeal redemption could probably arise. (Derby- 
shire . C .J . and Mukherjea, J.) UPENDRA NaRAYAN 
rc SHIB CHANDRA. A.I.R. 1941 Cal, 116. 

— Ss. 34, 20 and 2 (8) — IJability incurred 

before and after l.f/ January. 1940, included in 
application to Board — Suit in respect of same liability 
— Partial stay — Termissibility. 

Where the debtor has included a liability incurred 
partly befoie and partly after Isi of January, 1940, in 
his application to the Board under S. 8 of the Bengal 
Agiicultural I Jebtors’ Act, the Board itself is the only 
authority which has jurisdiction to decide whether any 
part of the Tubility is a debt or not. A Civil Court in 
which a suit in respect of the same liability is pending, is 
bound to stay the entire suit on receipt of a notice under 
S. 34 of the Alt. A queslion of partial slay of the suit 
can arise only if the claim for the period subsequent to 
the Ut of JanunTy, 1940, is not included In the applica- 
tion before the Board, or if the Board itself decides 
under S. 20 that this portion of the claim is not a debt 
within the definition in S. 2 (8) of the Act and that the 
Board cannot, tlieitfore, deal with it. (Btsuas and Rox- 
burgh, JJ.) bHARAM BH.\TTACHARJEE V. PaNGHA 

Mochi. 46 C.W.N. 14. 

S. —A'otice for stay — Amount of debt — Penver 

of Court to determine , 

Under S. 18 (1) of the Bengal Agricultural Debtors* 
Act, it is the function of the Beard not of the Civil 
Court to determine the amount of debt. On receipt 
of a notice under S. 34 of the Act, the Court should 
stay the suit until the Board decides the amount qf 
the debt and makes an award in respect of it. (Derby- 
shire, C.J. and Mukherjea, /.) SriS Ch.ANDRA 
Sen V. Mahim Chandra. 45 C.W.N. 194= 

A.IR. 1941 Cal. 266 

• 

S. 34 — Notice for stay of execution — Validity- 

Notice omitting one decree-holder and adding stranger 
as judgment-debtor, .yc-r 1940 Dig., Col. 48. PYARI 
MOHaN MANJHI V. IlASHEM AU KHAN. 

194 I.C. 317 = 13 R.C. 497 = 
A I.R. 1941 Cal. 251. 

S. 34 — Order staying execution — Appeal — Rt- 

vision. 

An order staying e.xecution proceedings in conse- 
quence of a notice under S. 34 is appealable to the 
District Court. But the failure on the part of a party 
to appeal to the District Court does not preclude the 
High Court from interfering in revision under S. Il5, 
C. P. Code. (Henderson J.) Geo MILLER & CO,^ 
LTD. V. Pabna Motor .Service. 

46 C.W.N. 922 = A.I.R. 1941 Cal. 706., 

S 34 — Order staying proceedings — Appeal. 

It is doubtful whether an order staying proceedings 
would amount to a decree and would be appealable as 
such. It is difficult to say that an order adjourning a 
case conclusively determines anything. (Henderson^ /.)• 
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BBNG. AGRIC. DEBTORS’ ACT (1936) : S. 34. 

Purna Lall Nandan V. Bhupendra Chandra 
Dutt. 192 I.C. 644 = 13 R 0.320 = 

45 C.W.N. 82= A.I.R. 1941 Cal. 31. 

S. 34 — Order under S. 13 (.2) — Effect on notice 
under S. 34. See BENGAL AGRICULTURAL DlbTORS’ 
ACT. SS. 13(2) AND 34. 45 C.W.N. 817. 

• S. 34 — Proceeding for ascertainment of ines?ie 

profits under O. 20, P, 12, C. P. Code— If one in res- 
pect of 'debt' — Such proceeding, if must be stayed on 
receipt of notice, 

A Civil Court receiving a notice from a Board under 
S, 34 of the Bengal Agricultural Debtors’ Act is not 
bound to stay a proceeding for ascertainment of mesne 
profits under O. 20, R, 12, C. P. Code, as such proceed- 
ing is not one in respect of a “debt.” A preliudnary 
decree for mesne profits in a title suit must be taken to 
have only determined that the defendants were trespas- 
sers and hence liable to pay mesne profits to the plain- 
tiff. It is only when ^ final decree for a specified sum 
is passed against them as a result of an enquiry under 
0. 20, R, 12, C. P. Code, that they would become 
debtors in law, and their liability to pay the sum fixed by 
the judgment would rank as a debt. {iMukherjea and 
Biswas, //.) JABED SHEIKH V. TaHER MALLIK. 

45 C.W.N. 519 = 73 C.LJ. 234 = 

A.I R. 1941 Cal. 639. 

• S. 34 — Power of Board to issue notice— Peview 
application fending before it. 

S. 34 of the Bengal Agricultural Debtors’ Act confers 
no power on a Debt Settlement Board to issue a notice 
•for stay when an application for review is made to it. 
Accordingly if a Board issues a notice under this section 
in such a case, it will be acting without jurisdiction, and 
'the Civil Court will be competent to ignore it. {Biswas 
■and Roxburgh, JJ.) VRW A. v SOUDAMINI. 

45 C.W.N. 345 . 

(as amended by Act VIII of 1940), Ss. 34, 

20, 8 and 2 (8) — Rent suit for arrears beth anterior 
and subsequent to \si January, 1940 — Application by 
ienant to Board mentioning entire claim as one item of 
■debt — Notice by Board — Partial stay of suit — Permissi- 
bility. 

During the pendency of a rent suit for arrears’ both 
anterior and subsequent to 1st January, 1940, the tenant 
applied to the Debt Settlement Board under S. 8 includ- 
ing in the application claims for both the periods and 
mentioning the entire claim in rent suit as one item of 
•debt. On receipt of notice from the Board under S. 34 
the question was whether the suit could be partially 
stayed since arrears subsequent to 1st January, 1940, 
■were not “debt” within the meaning of the amended Act, 

Held, that under S. 20 the Debt Settlement Board had 
the exclusive jurisdiction to decide whether the liability 
was a debt or not and until the matter was decided by 
the Board, the Civil Court had nothing further to do 
•except to stay all further proceedings in the suit under 
5. 34. The question of partial stay of suit could arise 
•only, if the claim for the period subsequent to 1st 
January, 1940, was not before the Debt Settlement Board 
at all, or if the latter expressly decided not to deal with 
‘that portion of the claim as not being a debt within the 
meaning of the Act. {Mukheriea and Biswas^ //.) 

Manager, Nator Raj Ward’s Estate v. Geda 
Bewa. 46 C.W.N. 12=A.I.R. 1941 Cal. 658. 

■ S. 34 — Suit by Bank stayed on notice from Board 

■—Bank becoming scheduled bank before award — Appli‘ 
cation for trial of suit made after award — Jurisdiction 
■of Court, 

A suit filed by a Bank for the recovery of a mortgage 
^ebt was stayed by the Court on receipt of a notice from 
<he Board under S.34 of the Bengal Agricultural Debtors' 


BENGAL CESS ACT (1880), S. 20. 

Act. The Bank was included in the second schedule to 
the Reserve Bank of India Act before the Board made 
an award, with the result that the claim intliesuit 
ceased to be a debt within the meaning of the Bencal 
Agricultural Debtors’ Act. The Bank applied to the 
Court for the trial of the suit after the award was made 

The Court held that it had no jurisdiction to questiori 
the action of the Board. ^ 

Held, (/) that as soon as the debt due to tlie Bank 
ceased to be a debt within the meaning of the Bensal 
Agricultural Debtor.’ Act. it was the duly of the Court 
to proceed with the suit without any application being 
made to that effect, and ihat the delay in making the 
application did not affect its jurisdiction ; {ii) that the 
award of the Board was entirely without jurisdiction 
and the jurisdiction of the Court could not be taken 
away by a proceeding which had no legal effect • (iii\ 
that the Court had jurisdiction to decide whether a cer^ 
tarn claim was a debt within the meaning of the Bengal 
Agricultural Debtors Act. {Henderson, J ) New 

Standard Bank, Ltd. e/. Munsar Am. 

I (1941) 2 Cal. 68 = 196 I C 266 = 
14R.C 203 = 45 C.W.N. 578 = A.I.R. 1941 Cal 442 

— —(as amended 5y Act VIII of 1940), Ss 34 35 

-AppUeabslity-Pressdency Small Cauu CotVs 
decree-Notice from Board-lf can operate to stay 
execution prceeedtngs. ^ 

A Presidency Small Cause Court’s decree is not a 
decree of a Civil Court within the meaning of the Act 
Consequently a notice under S. 34 cannot operate to 

‘hat decree pending in 
the Munsif’s Court to which the decree was transfefrS 

for execution The amendment of S. 20 of the Act 
makes no difference. {Hederson, /.) Geo 

& Co., Lid. V. Pabna Motor Service. 

• 45 C.W.N. 922= AIR 194.1 Pai nr\a. 
BENG V 1 ALLUVION AND ’ DILDVTnw 

or 1825), S. 4-Slde?“ 
Absence of offer by patnidar to pay additional rent for 
increment to tenure — Effect of. 19^0 Dig Col 50 

KuRlf 00.. ltd. .. Blfo^’^SlN^H 

DUDHURIA. 193 I.C. 678 = 

13R.C. 420 = A.I.E. 1941 Cal. 1. 

anddiluvion act 

(.IX OF 1847). S. 6~Churs formed out of riVer bed 
since decennial Settlement.^LiabiHty to assessment 
Churs formed out of the bed of navigable nr,,, 
navigable rivers since the decennial settlement are pHma 
facie liable to be assessed to revenue. To negativ^ the 
claim of the Crown the zamindar must prove hat (1) 
the lands were actually inexistence at the time of the 
decennial se ‘lement and (2) specifically included in h^ 

fl first element 

the bed of a flowing river, navigable or non-navigable 

passing through a permanently settled estate cannot be 

regarded as waste land covered with water and plared in 

the same category as waste lands covered with itllv 

weeds. For ‘he purpose of second element the fact that 
the river bed from which the chur had been ' 

was at the date of the decennial settlement " “P 

of the zamindar or that that sewlmen" “ a, H 

upon the zamindari as a whole is not suflicient 
and Khnndkar, //.) SECRETARY OF State ^ 
NAPORE ZaMINDARY CO., LtD 197 £b 5 = 

1941 C9.I Ii 2 n 

BENGAL CESS ACT (IX OF 1880) S 20 r 

struction and scope— Bar under If 20— Con> 

before filing of cess return. . ^ P^^^iod 

On a consideration of the provisions t> 

Cess Act, it is clear that the statute aims at^thp 

ing by the Board of Revenue of correct particuJarfo/Jh; 
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BENGAL CESS ACT (1880), S. 99. 

income from the lands for the cess year, and lias nothing 
to do with tile income which was being received for such 
lands before the valuation or re-valuation as the case 
may be. The statute has not taken away the right to 
recover rent or arrears of rent for the period before the 
return was filed. The landlord cannot be prevented 
from recovering the rent for the period covered by the 
old cess return at a rate higher than that mentioned in 
the new cess return. The penalty for not making a 
return or not giving a correct return can only apply to 
the recovery of rent for the period after the return is 
filed. The bar imposed by S. 20 of the Bengal Cess Act 
will not therefore prevent a landlord from realising rent 
at a higher rate than that mentioned in the cess return 
for the period before the cess return was filed, {///jrn j, 
C.y. and Mauohay /.all, /.) SaMANTA RaDHA 

Prasanna D.\S Bakendra Krishna DaS 

20 Pat 527 = A I.R. 1941 Pat. 617. 

S. 99 — Attachment under — Suit by proprietor 

for rent — If barred — Procedure, 

An attachment of the estate by the Collector under 
S. 99 of the Cess Ac t does not bar tire filing of a suit 
for rent by the proprietor against the tenant. But the 
Court is not competent to proceed with the suit and 
pass a decree so long as rhe attachment is not removed. 
The necessary consequence is that the hearing of the 
suit must have to remain stayed during this period. 
This procedure would, on the one hand, enable the 
Court to pass a proper decree after giving due credit to 
the tenant for any amount that he might have had to 
pay to the Collector during this period and on the other 
hand it will avoid the consequence which must neces- 
sarily arise if a simultaneous legal proceeding can be 
instituted by the Collector against the same tenant for 
recovery of the same arrears of rent. {Nasim Ali and 
Muhhertea, JJ) MaNINDRA CHaNDRA l^OV V. GOPI 
Ballav Sen. 196 I.C. 691-14 R C. 123 = 

45C.W.N. 44=AI.E. 1941 Cal. 353 

^Sa. 100 and 108 (b)— of Crown"— 

Meaning of — Collector acti ng under S. ICO. 

Under the present administration at least all the senior 
officers of Government’ are ‘officers of the Crown’ as 
that expression is understood in this country. The 
Collector or person Invested with the powers of a 
Collector under S. 100 performs the duties cast upon him 
by the Cess Act as Collector, that is, as an ofli.er of the 
Crow-n and not as an agent of the local authorities (the 
District Boards). i^/Iames, C J.^ Fazl Ali and Manohar 

Lall, JJ.) Ihalak Prasad Singh v. i^kovincf of 
Bihar. 20 Pat 573= 194 I C. 663 = 14 R P 17 = 

7 B.B. 818 = 1941 I T R 386 = 4F.L.J. (H.C ) 178 = 
22 Pat.L T. 863 = A.I E. 1941 Pat. 306 (S.B ). 

BENGAL COURT OF WARDS ACT (IX OF 1879), 

S. 10 C — "Civil Court " — Meaning of — If includes 
High Court. 

The words “Civil Court” in S. 10-C of the Bengal 
Court of Wards Act mean the Court of the District 
Judge, the Court of the Additional Judge, the Court of 
the Subordinate Judge and the Court of the Munsif. 
They do not include the High Court. {Derbyshire, C.J., 
Pane bridge and iVasim Ali, JJ.) RaI ANaTH NaTH 
BOSE V. Skis Chandra Nandy. 196 I C. 322 = 
14R.C. 221 = 73 C L J. 277 = 45 C.W N. 617 = 

AIR. 1941 Cal. 629 (SB.). 

S. 69-A— Manager of Estate under Court of 

Wards — Public servant. See 1940 Dig.. Col. 52. 

Angelo v. Kandan Manjhi. 21 Pat L.T. 1086. 

S. 60 A— Applicability after relinquishment of 

estate by Court of Wards. 1940 Dig., Col. 52. 


BENG. EST. PARTITION ACT (1897), S. 119. 

lachmi narayanz'. Mahomed Mehdi. 

20 Pat. 223=1921.0. 387 = 13 RP 465 = 
7 B.B. 385 = A IR. 1941 Pat. 70, 
-S. 60-A — “At any time” — Meaning of— If con- 
fined to period of ward’s lifetime. See l940Dig.,CoL 
52. Lachmi Nar.^yan v. Mahomed Mehdi. 

20 Pat. 223 = 192 I C. 387 = 13 R.P. 455 = 
7B R.385 = A.I.R. 1941 Pat. 70. 

Ss 69 and 70 — Rule ll5 — If ultra vires. See 

I 1940 Dig., Col. 52. Angelo v. Kandan Manjhi. 

! 21 Pat.LT. 1085. 

BENGAL estates PARTITION ACT (V OF 
‘ 1897), S, 99 — Applicability — Co-Sharers — Bakasht 
lands — Some coshaiers placed in possession for con- 
I venience of management — Setth ment of raiyats by latter 
in course of management — Acquisition of occupancy 
rights — Subsequent partition — Lands allotted by parti- 
tion toco-sharer subject to tenancy — Right to eject ten- 
; ants. See 1940 Dig., Col. 53. M.MENDRA NaRAYAN 
1 V. HaRGOBIND CHOUDHI'RY. 192 I.C. 508 = 

13 R P. 494 = 7 B.R. 480 = A I.R. 1941 Pat. 19. 
— — S. 99 — Mortgage of share by cO'sharers — Subse- 
: ejuent partition — Mortgagor allotted other properties in 
\ lieu of mortgaged property — Suit on rnoitgage ignoring 
partition — Sale — Obstruction to delivery— Remedy of 
mortgagee — Application for amendment of all proceed- 
mgs and documents— Competency — Dispute as to iden- 
tity of property. 

Where a partition follows a mortgage and other pro- 
perties are allotted 10 the mortgagor in lieu of the mort- 
gaged properly, there can be no doubt that the mort- 
gagee can proceed against the substituted security and 
can bring to sale the property which represents the 
property originally mortgaged. When the mortgagee 
does not proceed against the substituted security but 
Ignoring the partition proceeds against the property 
originally mortgaged and bring the same to sale and 
difficulties arise after the whole proceedings are over In 
obtaining delivery of po'session, he may be permitted to 
amend the plaint, preliminary decree and final decree^ 
but no further amendment can justifiably be made, 
no amendment can be made in any of the relevant docu- 
ments and proceedings following the final decree, such 
as the execution petition, sale proclamation and the sale 
certificate. If an amendment were allowed in the 
latter, the result would be that property will have been 
bought and sold which has never been even put up for 
sale. After such amendment fresh steps will have to 
be taken to bring the substituted properly to sale. But 
when there is a serious dispute as to what Nvas the 
subject matter of the mortgage, proceedings for amend- 
ment of the relevant documents in the case are not ap- 
propriate. A question involving the identity of the 
property mortgaged cannot be dealt with on an applica- 
tion to amend. A case of misdescription can be dealt 
with by amending the plaint, and decree, but not»a dispute 
as to the identity of the properties which are the subject- 
matter of the mortgage. {Harries, C.J. and Fazl Alt\ 
J.) Shyamakant Lal V Ram Lal. 

193 I.C. 748 = 13RP. 617 = 7 B.R. 636 = 
22PatL T. 267 = A.I.R. 1941 Pat 399. 

S. 99— Scope — If affects accrual of occupancy 

rights under Bihar Tenancy Act — Settlement of raiyat by 
co-sharer in possession on behalf of all co-sharers — Effect 
of— Occupancy rights — Accrual of — If effective after 
partition. See 1940 Dig., Col. 54. RaJENDRA NARA- 
YAN V. Hargobind Choudhhry, 192 1.O. 508 = 
13 R P. 494 = 7 B.R. 480 = A.I.R. 1941 Pat. 19, 
" S. 119 — Orders not liable to be contested. Set 
1940 Dig., Col. 54. KUNJBEHARI Rai V. BUNI SlNHA. 

A.l.B. 1941 Pat. 50. 


6i 


INDIAN DECISIONS. 


62; 


BENGAL EXCISE ACT (V OF 1919), S. 83 (b)— 

Cognisance of offence taken on chatlan submitted by 
Inspector of Police — Latter acting on letter from 
Collector of Excise —Validity of proceedings. 

Where a Magistrate took cognisance of an offence 
under the Excise Act on a challan submitted by an 
Inspector of Police acting on a letter written by the 
Collector of Excise sanctioning the prosecution, 

Held, that even assuming that the letter amounted in 
itself to a complaint or report as described in S. 83 
of the Excise Act, the Magistrate did not take cognisance 
on such complaint or report, that the police officer who 
filed the challan of which cognisance was taken did not 
answer to the description required by S. 83, namely, 
“an Excise Officer authorised by the Collector in this 
behalf” and that in the circumstances the entire proceed- 
ings were void. {Poxburgk, /.) Fakir Mahomed z/. 
Emperor. 194 1 C. 777=14 R C. 18 = 

72 O.L J. 611 = 42 Cr L J. 619 = 
45 C.W.N. 112 = A.I.R. 1941 Cal. 246. 
BENGAL FOOD ADULTERATION ACT (VI OF 

1919), S. 6 — Gkee consigned to frm seized at railway 
station and found adulterated — Conviction of consignee 
— Sustainability. 

Two tins of ghee consigned to a firm were seized at 
the railway station and found adulterated. The accused 
was found to be a partner in the firm and convicted 
under S. 6. 

Held, that the conviction could not be sustained 
inasmuch as the accused could not be said to be storing 
ghee for sale at the railway station. {Henderson, J.) 

Chairman, district board v. Sreenibash. 

A.I.R. 1941 Cal. 491. 
S. 6 (1) and (4) — Consignee taking deliveiy of 
consignment of oil at railway station — Oil found to be 
adulterated from sample taken at railway premises — 
Presumption, if arises. 1940 Dig., Col. 55. HarI 
RakshakDutt 2/. Chairman, District Board. 
BirbhuM. 194 1.C. 136= 13 R C. 492= 

42 Cr.L.J. 522 = 72 C L J. 631 = 

A.I.R. 1941 Cal. 150. 
S. 6 (3) — Want of opportunity to examine nature 
of goods — If valid defence. See 1940 Dig., Col. 55. 
Hari Rakshak Dutt V. Chairman, District 
Board, birbhum. 194 1 c. 136= 

13 R. C. 492 = 42 Cr.L J. 622 = 72 C.L J. 531 = 

A LR. 1941 Cal. 160. 

BENGAL GENERAL CLAUSES ACT (I OF 
1899 , S. 8 — Scope and applicability. See 1940 Dig , 
Col. 56. Dhirendra Nath roy v. ijjetali Miah. 

13 RC. 514 = 194 I.C. 611. 

BENGAL GHATWALI LANDS REGULATION 
(XXIX OF 1814) — Execution of decree of Civil Court 
against ghatwal — Attachment of ^'surplus profits" — 
Allowance to ghatwal — Power to fix — Allowance fixed by 
executive authority — If binding on executing Court. 

It is well-settled that the surplus profits of a ghatwali 
tenure in the S'inthal Parganas, governed by the Bengal 
Regulation XXIX of 1814, which may be left after 
the payment of Government revenue, the wages of the 
chowkidars employed by the ghatwal and “other like 
charges*', are available for the satisfaction of decrees 
obtained against the ghatwal. Whatever is left over to 
the ghatwal out of the income of his tenure after the 
payment of the Government revenue, etc., is his personal 
property and as such liable to be seized in execution by 
holders of decree against the ghatwal. The question of 
what would be the surplus profits available to the decree- 
holders must be determined by the executing Court. 
The maintenance allowance and the personal 
expenses cannot be regarded as coming within the term 
“ other like charges^' though the Court executing the 
decree must make provision for the maintenance and 


BENG. LAND REGSTN. ACT (1876). 


other necessary expenses of the ghatwal judgment-debtor. 
His maintenance allowance cannot be regarded as salary 
to be fixed by the executive authorities. When the 
surplus profits are undar attachment by the Civil Court, 
it is that Court which has to determine the amount of 
the surplus profits available to the decree-holder and 
for that purpose to fix the allowance to be paid to the 
ghatwal judgment-debtor. Any allowance which may 
have been fixed by the executive authorities previously 
cannot be binding on the Civil Court executing a decree 
Against the ghatwal. {Chatte^ji, J.) HaR KiSHORE 

Prasad Sinha v. loknath Prasad Dhandhania. 

194 I.C. 234=13 R.P. 686 = 7 B R. 734 = 

AIR. 1941 Pat 502. 
BENGAL LAND REGISTRATION ACT (VII OF 

IZIQ)— Jurisdiction— Question of priority a< between 
two Court sales— Jurisdiction of Land Registration 
Court to decide — Possession based on Court sale — Find- 
ing of — I f conclusive in revision. 

It is not the province of the Land Registration Court 
to decide finally a question of priority as between two 
Court sales in a case where each of the rival claimants 
relies on a Court sale and delivery. A finding of posses- 
sion on a Court sale has to be recognised, and a finding 
of fact regarding possession cannot be lightly Interfered 
with in revision, {Middleton!) JadunanpaN 

Singh 2/. Harkishun Sahai. 7B.R. 889 = 

1941 P.W.N. 475. 

Mortgage — Refusal to register do’ci on the 
ground of minority of executant—Subseguent agree- 
ment by guardian of executant declaring that he 
executed as guardian— I f validates deed in respect of 
minor's interest — Mortgagee's right to be recorded. 

Where a mortgage deed has been refused registration 
under the Registration Acton the ground that the exe- 
cutant was a minor, there Is no valid registered deed 
operating as a transfer. A subsequent agreement by the- 
guardian of the minor executant dec'aring that he exe- 
cuted the deed not only on his own behalf but also as 
guardian of the minor executant cannot validate the 
mortcage so as to entitle the mortgagee to have his name 

recorded as a mortgagee under the Land Registration 

Act in respect^ of the minor's share. The order refusing 
registration, if not appealed from, becomes final and 
cannot be evaded by the subsequent agreement by the 
guardian of the minor executant. Where there is no 
effective change of title, there is no use of relyint» on 
possession, because possession must be in accordance 
with some title. Nor can the principles of equity be 
invoked to evade statutory requirements; eauity cannot 
go contrary to statutory law. {Middleton.) RaMESH- 
WAR Nath Chaubey v. Ram Chetan Rai 
„ , , 1941 P.W.N 472. 

Possession not based on title— If sufficient to 
support — Application for registration. 

Mere possession not based on any title will not justify 
registration under the Land Registration Act of the 
name of a person alleged to be in possession in a possi- 
bly unlawful way. Possession must be shown to be in 
accordance with a prima fa:it title. (Middhton ) TAG- 
DISHWARI PRASAD V. SHAM PRaKASH NARAIN 


„ 7 B.E. 894. 

Proctidinp und,r~ Scope-Application for 


gistraUon What has to be proved — Order of Civil 
— If binding on Revenue Court. 


An application for registraiion under the Land Re- 
gistration Act must prove some title or at least bona fide 
claim, an^d also that he is m possession in accordance 
with such a i^le or cl^m. Even if the C^vil Court has 
directed he Revenue Court to register the name of a 
person who has not proved his possession, the Revenues 
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Court must respectfully decline to do so. The fact that 
the objector has no /ecus standi to object and has not 
hin'i‘=:elf applied for ref;istration is irrelevant when the 
applicant not being in possession is not entitled to re- 
gistration whether theie is any objection or not. 
dUtvn.') Kadha Krishna v. Haki DaS. 

8 B. E. 37. 

Revision — Concurrent finding as to possesnon — 

jnterference by Board of Revenue. 

Under the Lind Registration Act, when there are con- 
current findings by the lower Courts that the objector^s 
evidence of possession is better than that of the appli- 
cant, the Board will not interfere with the findings of 
fact about possession in the absence of sufficieni reasons. 
{Middleton) JaGDISHWAKI PRaSAI) v. ShAM 
Prakash Narain. 7 B.R. 894. 

Ss. 7 and 8 -Scope — Fossession of woman claim' 

ing as heir to last recorded proprietor — If can be recor^ 
ded. 

Ss. 7 and 8 of the Bengal Land Registration Act pro- 
vide for the recording of the names of proprietors, mana- 
gers, and njortgagees in respect of revenue paying land, 
but it does not follow that every person in possession 
has the right to be recorded. There are forms of pos- 
session for the record of which the .\ct makes no pro- 
vision. The possession of a woman who claims as heir 
to the last recorded proprietor is not of a kind which 
j.an be recorded under the Act and she does not come 
^nder any of the categories mentioned in the Act. 
{Middleton.) BaLLA SinGH v. JhaLKO Kuer. 

7 B.R. 613= 1941 P.W.N. 458. 

S. 65 — Scope^Duty of Land Registration Officer 
— Possession of Gotra of deceased — If to be disregarded . 

The best evidence of possession in favour of a Malik's 
right is the collection of rent and the payment of revenue. 
What the Land Registration Officer has to do under the 
Land Registration Act is to find and decide the factum of 
possession The possession of Gotra of the deceased 
proprietor, if proved, is not the possession of a trespasser, 
but is attributable to a bona fide claim. Such possession 
cannot therefore be disregarded. (/!///(•//<■/<?;/.) HiraNJ 
Kuer v. Dwarika Singh. 1941 P.w N. 426. 

S,78 — Suit for rent by assignee of rent — Assignee 

not a registered proprietor— Suit, if barred. Bihar 

Tenancy act, S. 60 . 196 i.c. 552. 

— S. ^^^Mistjke in Register V)— Commissioner 

directing steps to be taken under S. 85 — Land Registra- 
tion Deputy Collector ordering correction — Jf ultra 
vires. 

Where there is a mistake of long standing in 
Register D, and the Commissioner directs that if a mis 
take needing correction exists in the Register, he should 
be moved for its correction under S. 85 of the Land 
Registration Act, the Land Registration Deputy 
Collector cannot disregard it and pass an order of 
correction. Such an order is ultra vires. {Middleton') 

Keshwar Sahu V. MST. Gambhiran. 

7 B.E. 996 (1). 

BENGAL LAND REVENUE ASSESSMENT 
(RESUMED LANDS) REGULATION (II OF 
1819), S 31 — ^'Lands'' — Meaning of. 

The word lands in S. 31 is used in its ordinary 
meaning and has no reference to what is treated as land 
on the basis of a fiction of law. The woid “land” con- 
sequently does not cover the bed of a flowing river navi- 
gable or non-navigable. {Mitter ani Khundkar, //) 

Secretary of State v. Midnapore Zamindary 
Co., LTD. 197 I.C. 5 = A.LR. 1941 Cal. 620. 

BENGAL LAND REVENUE SALES ACT (XI 
OF 1869), S. 3 — Notification fixing three kisls for 


BENG. LAND REV. SALES ACT (1869), S. 10. 

estates whose annual revenue is less than iVi, 100 If 

applies to separate accounts. 

The general notification of the Board of Revenue 
under S. 3 of Act XI of 1859 that in respect of estates 
the annual revenue of which was less than Rs. 100 
the arrears arc to be cleared up by three instead of four 
kists, does not apply to separate accounts but to entire 
estates. {Muter and Khundkar, //.) .MANMATHA 

Nath Mukherjee v. Ananga Kumar. 

I.L.R. (1941) 2 Cal. 353 = 74 C.L.J. 131 = 
45 C.W.N. 890 = A.I.R. 1941 Cal. 702. 

S. 6 — Notice of sale — Rules and forms prescri- 
bed by Board of Revenue — Nature of — Non-compliance 
with them — Effect of. 

The special rules issued and the special forms pres- 
cribed by the Board of Revenue for drawing up the 
notice of sale under S. 6 of Act XI of 1859 have no 
statutory force, not being framed under any authority 
conferred by the Act. They are in the nature of admi- 
nistrative directions to Government’s own officers. The 
omission of the particulars therein specified will not 
vitiate the notice, if llie particulars given are sufficient 
to identify the estate or share of an estate to be sold and 
give prospective buyers full information as to what they 
are invited to bid for. {E.lgley and Binuas, //.) 

Sakina Khatoon V. Khihod Chandra Manna. 

74 C.L J. 346 = 46 C W.N. 73. 

■ "S. 6 — Sufficiency of notice — Test — Non-mention 

of mouza or Sadar Jama — If fatal— One of nvo de- 
faulting shares in ar rear for two kists and the ether 
for vn^y one — One latest date of payment given in both 
cases — Notice, if sufficient. 

The test of a valid notice under S. 6 of the Bengal 
Land Revenue Sales Act is whether the specification of 
the estate or share of an estate therein is sufficiently 
definite to enable likely purchasers to know’ e.xactly what 
is going to be sold and to ensure thereby reasonable 
competition. No hard and fast rule can be laid down 
as to what will constitute such sufficiency. It must de- 
pend upon the particular facts of each case. The non- 
mention of the mouza in the notice of sale is not a fatal 
omission. If the property advertised for sale is not the 
whole estate but only certain shares which are correctly 
specified, the omission of the Sadar Jama of the whole 
estate is also not fatal. Where one of the two defaulting 
shares is in arrear lor two kists and the other share for 
only one, and only one latest date of payment is given 
in both cases but the unpaid amounts would become 

* arrears of revenue” within the meaning of S. 2 of the 

Act before that date, the information given is enough to 
satisfy intending purchasers that the sale is going to be 
held on a proper date. {EdgUy and Biswas, JJ) 

Sakina Khatoon v. Khirod Chandra Manna. 

„ , 74 C.L.J. 346 = 46 0. W.N. 73. 

S. \^—Opcmng of separate account -Effect of— 

Liability to pay kist for period prior to separation— If 
remains joint with larger account. 

The concluding sentence of S. 10 of Act XI of 1859 
does not directly contemplate the separation of liability 
to pay according to the dowl kistibandi but the separa- 
lion of liability for sale in default of payment according 
to the kists notified under S. 3. The liability for sale of 
the separate account is separated from the liability for 
sale of other separate accounts or of the residuary that 
IS left after the opening of the separate accounts. It is 
wrong to slate that if a separate account is carved out of 
a larger account, the liability of both the accounts to 
pay the kists for the period prior to the date on which 
the Collector records his sanction to the opening of the 
separate account remains joint. After the separate 
account is opened out of the larger account, the larger 
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account has no existence for revenue administration and 
cannot, obviously, be put up to sale. {Mi tier and 
Khundkar^ JJ.) MaNMATHA NaTH v. ANANGA 

Kumar. I.L.R. (1941) 2 Cal. 353= 

74 0 L. J. 131 - 45 C. W.N. 890 = 

A.I.R. 1941 Cal. 702. 

— — Ss. 13 and 14 — Joint sale of separate accounts — 
Legality, 

A joint sale of two or more defaulting separate 
accounts of an estate is not warranted by the provisions 
of Act XI of 1859 and is illegal. S. 14 of the Act points 
to a separate sale as the proper procedure. The rule 
laid down by the Board of Revenue in Note 8 to S. 13 
of the Act in the Government Mannal directing a joint 
sale is not a statutory rule, and can have no legal effect. 
{Edgley and Biswas^ J 1.) SaKINA KHATOON v. 

Khirod Chandra Manna. 74 c.L J- 346 = 

46 C.W.N. 73. 

•~g. 14 — Declaration for sale of entire estate — 
When may or may not he made. 

Under S. 14 of Act XI of 1859 the Collector is not 
bound to make a declaration for the sale of the entire 
•estate in every case where the bid for one defaulting 
separate account fails to realise the full amount of arrear 
due thereupon, without previously putting up the other* 
separate accounts which are also in arrears and have 
been advertised for sale. He can do so only if he finds 
1hat even if the others ties are held and the proceeds 
are sufficient in each case to cover the amount due upon 
the account sold, the estate as a whole will still be left in 
arrear. If on the other hand the arrears due upon one 
or more of the separate accounts advertised for sale, if 
realised, will be sufficient to wipe off the demand against 
the estate as a whole, the collector is bound to proceed 
with the sales, of the separate accounts stop- 

ping only when he finds that by appropriating the pur- 
chase money of each account sold to the liquidation of 
its own arrears, the estate as a whole is freed from its 
liability for arrears of revenue in the general account. 
iEtglcy and Biswas, JJ.) SaKINA KhatOON v. 

Khirod Chandra Manna. 74 C.L.J. 846 = 

46 C.W.N. 73. 

g y^^Sale of entire estate — Closing of separate 
accounts — Blending of arrears for periods prior and 
subsequent to abortive sale — Legality. 

The Collector holding the sale of an entire estate 
under S. 14 of Act XI of 1859 can close the separate 
accounts. The blending by him of the two amounts of 

arrears one for the period anterior and the other subse- 

'quent to the abortive sale of the separate account— is not 
illegal. {Miner and Kkundkar, JJ.) MaNMATHA 

Nath v. Ananga Kumar. « .r -r .o-. 

I.L R. (1941) 2 Cal. 853=74 C.L.J. 131 = 
45 C.W.N. 890=A.I.B. 1941 Cal. 702. 

- 11 —Saif proclamation — Entry of arrears in 

"^rong column — Validity of sale. 

The entry in the sale proclamation of the amount of 
arrears in a wrong column, column No. 7, instead of 
column No. 8, does not affect the validity of the sale, 
especially when the said amount has been entered in the 
right column in the copy published in the collectorate 
and in the Court of the District Judge. {Mitter and 
Khundkar JJ.) MANMATHA NaTH v. ANANGA 
Kumar. I.L.R. 2Cal. 353 = 74 0.L^. 131 = 

45 C.W.N. 890 = A.I E. 1941 Cal. 702. 

Ss. 14 and ISScopeSalt — Absence of bid- 

ders^Afotice of sale of whole estate after 10 days in 
default of payment of arrears by other co-sharers^Pay- 
vtent of arrears by one co-skarer next day— -Effeet of-^ 
Subsequent payment by defaultingsharer~— If effective* 

Y. D. 1941—5 


BENG. LAND REV. SALES ACT (1869), S. 37. 

On 8 1-1940, a share in a Tauzi was put up for sale 
As there was no bid, it was announced, in accordance 
with S. 14 of Act XI of 1859, that unless within 10 days 
one or more of the recorded co-sharers in the estate 
paid up the whole arrears due from the share in ques- 
tion, the entire estate w'ould be put up for sale. On the 

recorded proprietor of a separate account in 
the Tauzi deposited the arrears and on the same day 
the defaulting proprietor of the share deposited the 
arrears and the collector thereupon passed an order of 
exemption from sale. 

Held, that the arrears having been deposited by the 
co-sharer the purchase was complete, and the collector 
had therefore no jurisdiction to exempt the defaulting 
share. { Middleton *) RaM KISHORE Pandev zT 

Sheodutt Prasad. 7 B.R. 422 = 1941 P W N 4Rq* 

- S. ^^--Revision — Jurisdiction of Board of 
Revenue. ' 

Though an order of the Commissioner under S. 25 of 
Bengal Act XI of 1859 is not generally open to revision 
by the Board of Revenue, the Board can revise what 

may be called a miscellaneous order under the Act when 

appears to the Board to be illegal 
{Middleton.) Ram KiSHORE Pandey t/. Sheodiot 

o- p 7 B.E. 422 = 1941 P. W.N. 489. 

S>. d:\.‘-Purckase money of one defaulting share 

—Appropriation towards discharge of arrears due from 
another — Permissibility. 

The appropriation of the purchase money of one de 
faulting share tow’ards the discharge of the arrears due 
from another would be contrary to the provisions of 
a. 51 of the Bengal Land Revenue Sales Act. (Edrlev 
and Biswas, JJ.) SaKINa KhatOON ^ KHlPOn 
Chandra Manna. 74 C.L.J. 346 = 46 C.W.N. 73. 

— S. Zl— Rights of auction' purchaser. 

^ Vo.x Mukherjea, /.— The statutory title which the law 

gives to the auction-purchaser at a revenue sale is for 
protection of revenue and in order to ensure due nav- 
ment of revenue by such purchaser and to avoid the 

necessity of repeated sales of the property he is 

to all the rights which the origiSalLufor had at ‘ h^ 

time of the settlement. {Mukkerfea and Roxburgh //S 

Aptabuddin Howladhar V . Abual Kasem 

I.L.E. (1941) 2 Cal. 199 = 45C,W.N. 851a 
73 C.L.J. 405= A.I.R. 1941 Cal. 604. 

~ 37— sub-division of tenure— If oPe 

rates as breach of continuity of tenure— Gati tenuL 

existing since before permanent settlement sold at 

revenue sale-Sub-division of tenure with consent of 

defaulting proprietor— Effect of— Position of purcZser 
— B*r. Act, Ss. 50 and SS* vurcnaser 

Though a valid sub-division of a tenure does not 
operate as a breach of the continuity of the ten.tr« V 

Bengal Tenancy Act. it does^so 

’ Sales 

the superior interest in a sale fo“r arrears of Gom^nmpnf 

revenue. The consent of a defaulting proprietor Tf a 

gati tenure which is sold for arrears of revenue o. 
valid sub division of the tenure does not bind thp * ^ 
chaser at the revenue sale. The sub division not 
valid against the purchaser amounts merely to an 
cable arrangement among the tenure-holders fof m!" 
more convenient enjoyment of the property anH fk ® 

fore cannot affect the continuity of the tenure and where 
It has been in existence since before 

settlement, it is a protected iJrllt a„d 
sale is not entitled to khas possession. j 

y/.) Amulyadhan Sinha^ „ 

Chandra. . « C.W.N. 896= A.I.E. 1941 CaL ^ 


— w.,, ucugrti tenancy Act. it doe«! 

operate for the purposes of S. 37, Land Revenue ^ 
Act, if it were valid and binding against a — - - 
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BENG land BEV. sales act (1859), S. 37. 

S. 37 proviso — ‘Raiyat’ — Meaning of. See 

1940 Dig., Col. 59. KhodadaT BiBi v. KamaLa 
RaNiaN KOY. 192 I.C. 77 = 13 R.O, 301. 

- <a 37, Settlement — Meaning of. 

Per M tkh.'rjea, J . — The word "settlement” as used in 
S 37 secondly, of the Bengal Land Revenue Sales Act. 
refers not to the permanent settlement of the year l793, 
but it means the particular settlement or contract with 
the Government, whenever that might have been made, 
by which revenue was assessed upon certain lands. It 
means only the original settlement and not any subse- 
quent re-settlement. {Mukherjea and Roxburgh, JJ.) 

Apiabuodin HOWI.ADHAR V. Abual Kaskm. 

I L R (1941) 2 Cal. 199 = 46 C W.N. 861 = 

73 C L J. 405 = A I R. 1941 Cal. 604. 

BENGAL LICENSED WAREHOUSE AND 
riaE SalGADB act (I of 1893J. fie. 4, 6. 8. 10. 

12, 13 and \^— Applicability — Railways — Railways 
Act Ss. 7, 47 and 135. 

The provisions of Ss. 4, 6, 8 10, 12, 13 and 14 of 
Bengal Act I of 1893 are inconsistent with Ss. 7 and 47 
of the Railways Act and hwe no application to railways. 

It is, therefore, not incumbent on the railways to lake 
out a license for their warehouses under the provisions 
of the Bengal Act and no lax is payable by the railway- 
on that account. These provisions, if applied to rail 
ways, would result in a division of control between the 
Central Government and the local authorities, which 
would be entirely inconsistent with the main scheme of 
the Railways Act. Further, the railway is protecleJ 
under the provisions of S. 135 of the Railways Act. The 
icense fee prescribed by the Bengal Act is a tax in aid 
of the funds of a local authority within the meaning of 
this section, the local authority being the Commissioner 
of Police who is entrusted under the Act with the con- 
trol of the Fire Brigade Fund under the genera! superin- 
tendence of the Local Government. {Edgley, J.) 

Marriott v. Municipat.ity of Howrah. 

I.LR (1941) 1 Cal. 345 = 396 10. 394 = 

45 O.W.N 347 = A.1.R. 1941 Cal. 319. 

BENGAL LIMITATION REGULATION (II OF 
1805) S 11. Second— If impliedly reoealed by Act 
XIV of 1859. See 1940 Dig , Col. 60. PROVINCE OF 
Bengal v. Mritunjoy Roy. 191 1 C. 499= 

13 E.C. 246. 

— a 11, Second — Assessment of invalid lakhirai 
with revenue — Cause of action — When arises. See 1940 
Die Col. 60. PROVINCE OF BENGAL v. MRITUNJOY 

RoV. 191 LC- 499 = 13 R.O. 246. 

— q 11, Second — Claim barred under — If revived 
by subsequent repeal of Regulation. See 1940 Dig., 

Col 60 PROVINCE OF BENGAL v. MRITUNJOY 

ROY 191 1 C. 499 « 13 R 0. 246 

BENGAL LOCAL SELF-GOVERNMENT ACT 
(III OF 1886), 8. 86 A — Bridge constructed by Dis- 
trict Board dismantled and reconstructed by RoadBoard 

Sanction for levy of toll obtained only for old bridge 

Unrealised balance of sanctioned amount— I f can be 

realised by Uiyng toll on new bridge — Such balance 
and price of old materials used — If District Board's 
contribution to new bridge. 

Under S. 86 A of the Bengal Local Self-Government 
Act, the toll can be recovered only from persons using a 
bridge in respect of which the sanction of the Local 
'Government is given. If that bridge is dismantled and 
a new bridge is erected on the same site, the unrealised 
balance of the amount sanctioned for the old bridge can- 
not be realised by levying a t< 11 on the new bridge, when 

neither the estimated cost of renewal was Included in the . , ^ 

amount originally sanctioned nor a fresh sanction for a to pay the same within a certain time, there is no- 

toll has been obtained in respect of the ne^ bridge. ‘ question of advance, either express or implied and conse^ 


BENG. MONEY-LENDERS ACT (1933), S. 2. 

Where the old bridge which was dismantled was con- 
structed by the District Board out of its own funds and' 
the new bridge was reconstructed by the Road Board 
with grants from the Central Road Fund and there was 
no sort of connection whatever between the one and the 
other except that materials of the value of about Rs. 250 
only were used from the old bridge, the new bridge can- 
not be taken to be the old one in another garb; nor can 
the outstanding balance which was due on account of 
tolls in respect of the old bridge be regarded as a contri- 
bution by the District Board tow’ards the cost of the new 
bridge. The question whether the price of the materials 
of the old bridge which had been used for the construc- 
tion of the new bridge can be regarded as a contribution 
out of the District Board Fund is not wholly free from 
difficulty having regard to the provisions of Ss. 52 and 
53 of the Act. {Edgley and Biswas, //.) PaBNA 
District Board z/. Kanjit Chandra Lahiri. 

45C.WN. 1036. 

• — -3. 86-A — Sanction of Local Government— Omis^ 

sion to specify amounts to be recovered— Validity. 

Under S. 86-A of the Bengal Local Self-Government 
Act, the sanction of the Local Government will not be 
valid or complete unless it expressly mentions the 
amounts the recovery of which is sought to be authorised 
thereby. l^Edgley and Biswas, JJ.) PaBNA DISTRICT 
Board tr. Ranjit Chandra Lahiri. 

45C.W N. 1036, 

BENGAL MONEY-LENDERS ACT (Vn OF 
1933), S. 2(2) — ''Successor tii'intercst" of borrower— 
Meaning of — If includes purchaser of equity of redemp* 
tion. 

The expression ”succes8or-in-interest” inS.2 (2) of 
the Bengal Money-Lenders Act may betaken to include 
an executor or persons who have succeeded to the origi- 
nal borrower’s property by inheritance who will be liable 
to the extent of the borrower’s assets which have come 
into their hands. But it is not the intention of the 
Legislature that it should include a purchaser of the 
equity of redemption. {Edgley, J.) HrISHIKESH 
BaNERJEE V. JIIENDRA NATH ROY. 

46 C.W.N. 860. 

— — S. 2(12) — Bond executed by vendee for unpaid 
purchase money — Transaction, if a loan. 

Every loan is a debt but every debt is not a loan. 
Unpaid purchase money due to a vendor is a debt due to 
him, and a bond executed by the vendee in respect there- 
of is not a transaction which is In substance a loan. 
Therefore, the vendee is not entitled to get any relief 
under the Bengal Money Lenders Act in a suit upon 
such a bond. {Nasi m Alt and Pal, JJ.) SaRADINDU 
SeKHAR t». LA! IT MOHAN. 19610. 287 

14 R.O. 206 = 73 O.L.J, 630=45 C.W N. 734 = 

A I.B 1941 Cal. 538. 

” “ Ss. 2 (12) and 36 — Security bond given by 

vendee for price of good i already supplied and to be 
supplied in future — Interest made payable only if 
vendee failed to pay money -within certain time—Tran^ 
saction, if a loan. 

There may exist circumstances under which the trans- 
action by which a bond or security is taken in respect of 
unpaid purchase money may come within the deSnition 
of a loan as laid down in S. 2 (12) of the Bengal Money- 
Lenders Act. But where security was taken as a sort 
of floating security not only for the sum which was 
actually due at the time as the price of goods suf p*ied to 
the vendee but for other goods that the vendee might 
purchase from the vendor in future, and interest 
made payable on the amount only If the vendee failed 
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BENG. money-lenders ACT (19S3), S. 2. 

quently the transaction cannot be treated in substance 
as a loan \Niihin the meaning of S. 2 (12) of the Bengal 
Money Lenders Act. A decree passed on the secuiity 
bond cannot, therefore, be reopened under S. 36 of that 
Act. {Muk/iertfa ar.d Roxburgh, J J.) KUNJa BFHARI 

Pal V. Satvendra Nath Das. 45 C W.N. 1122 = 

74 C.L.J. 379 = A IR. 1941 Cal. 689. 


— S. 2 (22 ) — Purchaser of equity of redemption — 

If borrower, 

A purchaser from a mortgagor of the equity of re- 
demption in the mortgaged property is a 'borrower* with- 
in the meaning of the Bengal Money-Lenders Act as 
defined in S. 2 (22). {Biswas and Roxburgh^ J J.) 

Budhan Mia v Joiindra Mohan Dutt. 

74 C.L.J. 200. 

Ss. 2 (22) and 36 — Suit to which Act applies — 

Decree passed tn suit before 1st Jauuaryy 1939 — No 
proceeding in execution pending — Procedure for obtain- 
ing relief. 

A suit for the recovery of money in which a decree 
has been passed before 1st day of January, 1939, and no 
proceeding in execution of the decree is pending on that 
date, is not a suit to which the Bengal Money-Lenders 
Act applies, even though the decree has not been satis- 
fied. Therefore an application by the judgment-debtor 
for relief or for review under the Act is not maintainable l 
H e can get relief only by way of a suit under S. 36 of 
the Act. 45 C.W N. 859, dissented from. {Sen, J,) 

Nabakumar Singh v. Maharaja Jogindra Nath 
ROY. 46 C.W.N. 84. 

Ss. 2 (22) and 36 — Suit to which Act applies — 

Final decrei tn mortgage suit passed before 1st January, 

1939 — Such decree not satisfied on that date — Procedure 
for obtaining relief. 

Where a final decree in a mortgage suit was passed 
before the 1st January, 1939, but such decree remains 
unsatisfied on that date, the suit must be regarded as 
“pending'* on that date within the meaning of S. 2 (22) 
of the Bengal Money-Lenders Act Such a suit is, 
therefore, one to which the Act applies. As regards the 
procedure which should be adopted in applying for relief 
under the Act in cases such as the above, the provisions 
of S. 36 allow’ the borrower to obtain relief either by 
filing a suit or by making an application. In the case 
of applications, it is the intention of the legislature that 
they should be made either in the proceedings in execu- 
tion of a decree or, if no such proceedings have been 
taken or are pending, the debtor should be at liberty to file 
what is described in the Act as an application for review. 

To such an application, the rules contained in Chapter 
XXXI of the Original Side Rules of the Calcutta High 
Court are not applicable. {Rdgley., J,') SURESH 

Chandra t/. Lal MOH.^N. 

I.L.R.(1941) 2 Cal. 184=45 C.W.N. 869. 

— 3^ 4 — "Amount of such interest reccrverable in 
the suiN— Interpretation— Simple mortgage suit. 

The expression “the amount of such interest recover- 
able in the suit” in S. 4 of the Bengal Money Lenders’ 

Act means the arrears of interest recoverable in the suit 
and not up to the date of the suit. The expression, 
therefore, means with reference to a simple mortgage 
suit, the arrears of intere.-^t up to the date fixed for 
redemption. (Rau and Mukherjea, JJf) KhiRODE 
Chandra Ghosh v. narendra nath Sanyal. 

45 C.W.N. 16. 

— g. 4 — “Principal of the loan” — Meaning of — 

Renewed bond. See 1940 Dig., Col. 61, SUDHANYA 

Mohan Basak manorama Gupta. 

I.L.R. (1941) 1 Cal. 83 = 192 I.C. 321= 

18 E. 0 . 307=72 C.L.J. 391 . • BOSE ». Renula Bose. 


BENG. MONEY-LENDERS ACT (1933). S. SO. 

Ss. 29 (2) and Z^~-Assignee of loan before 
commencement of Act— If protected. 

S. 29 (2) of the Bengal Money Lenders Art makes it 
Clearthat a person who has obtained an assignment of a 
loan before the commencement of the Act is subiect to 
thesanie statutory liabilities and disabilities as the 
original lender except where the context otherwise 

bo'-fowet seeks remedy unoer S. 36 
Of the Act, the only. exception provided by the context In 

assignee is contained in 
the proviso to S. 36 (a'). Apart from this provision 

vM assignee from such lender, pro- 

vided the assignment took place before the commence 
ment of the Act. Sub-S. (5; of S. 36 0x000^“^ 

an assignee. 

Nath Bose v. Ren^jla 
_g on/.w l941Cal, 681. 

The interest payable on the decretal amount mu-t be 

regarded as a liability included in the decree t^which 

the .e,„s of S. 30 (I J (n) of the Bengal M^ney-Zenders 
Act have no application and in respect of which this 

any S" a judgment debto^ 

Renula Bim^^^^^^*^^ Manmatha Nath Bose z;, 

KENULA BIM 46 C.W N 863=* 

CT QA A.I.R, 1941 CaI. 681 


‘‘’“n-UabTlffy of 

ani'i ■‘',:r:rr btVder^d"tr 

tent Court. S. 30 (1) («) of the BengaT Money LenT' 
Act does not operate to release thp hrvrr/^ . ^ 
liability under the decree altboueh the 

before the decree together with the amount 
exceed twice the amount of the principal of th ^ 

A.I.B 1941 Cal. 681 

Ss. 80(l)(a) and 3G~Payment of ii,i 4 L 

principal of loan- If rcUosis iorrowe, frfm .f" 
hob, lily under any circumstanccc—BoJ, owcr l 

rclcocc from further tiobUUy under deer^~If 
granted declaration, 

The meaning of S. 30 (I) (fl) of the i.,r 

nob* "o^'* '*’* “"’"'^nnement of that Act' 

no borrower IS liable to pay in respect of principal 

interest in respect of any loan more than twice tk. 

cipalof theoiiginalloan. Payments in respect oAhe 
loan may be voluntary payments or payments L5 
under a decree in respect of the loan or pVm^ms trea^ a 
in a decree as being made in respect of the foi! 
instance, by way of set-off; but in whatever 
are made, the sum total of them is not to eS""tw®^ 
the principal of the original loan under an„ d. " 
stances. If the borrower pays that amA 

absolved from liability to pay anythinemnr^^"^* 

the loan, even though the loa/ is 
decree. If a borrower who has already 'Jri, ® 
principal of the loan seeks relief under the a 
pect of a decree passed on the loan, it is 


in res- 


order to give him relief that the powers unrie 
the Act should be exercised at all. He can hi 
declaration that he is not liable to pay an v ® 

under the decree. 44 C.W.N. 863 

/.) Manmatha^ Nath 

*6 C.W.N. 109 L 
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BENG. MONEY-LENDEES ACT (1933), S, 30. 

S. 30 (2) — Mortgage Pendente lite 

interest calculated at \2 per cent — Total interest awarded 
not exceeding statutory limit — Decree^ if offends section. 

For the purpose of applying the test as to whether the 
limits prescribed by S. 30 of the Bengal Money-Lenders 
Act have been exceeded in awarding interest to a lender, 
the total interest awarded is to be taken for the whole 
period up to the date of payment, and this is to be 
compared with the amount arrived at for the same 
period calculated at the statutory rates. It is not 
correct to split this period into two parts, viz.^ the 
period up to dale of suit and the period from date of 
suit up to the date of payment, and to apply the test to 
the parts separately. It is, therefore, immaterial that in 
the process of calculation a rate of 12 per cent, is taken 
for part of the perioJ, namely, the period pendente lite 
provided that the total interest on the principal amount 
included in the decree including the interest for the 
period pendente lite does not exceed the amount calculat- 
ed for the same period at the limit of 8 per cent, laid 
down in S. 30 (1) («■) (^0. {Mukherjea and Roxburgh, 

j/) Ramesh Chandra Bhaduri v, Jnanada 
Prosanna Bhaduri. I.L.E. (1941) 2 Cal. 342 = 

74 C.L.J. 405 = 45 O.W.N. 772. 
■ -—3. 31 — Applicability — Decree passed before Act. 

S. 31 of the Bengal Money-Lenders Act merely pro- 
hibits the Court from granting interest on the decretal 
amount at the time it passes the decree. It has, there- 
fore, no application to a case where the decree has 
already been passed before the Act came into force. If 
such a decree allows interest on the decretal amount, it 
cannot be re-opened on that ground. (Panchridge, /.) 

Annapurna Ray v. Srish Chandra Dutt. 


BENG MONEY-LENDERS ACT (1933), S. 36. 

S. 31 (a) of the Bengal Money-Lenders’ Act merely 
prohibits the Court from passing any decree in which 
interest on the decretal amount is allowed. There is no 
provision in the Act which says that if a decree is 
passed whereby interest on the decretal amount is 
granted before the Act came into force, the judgment- 
debtor would be entitled to have that decree set aside, 
or modified, by a disallowance of that portion of the 
decree by which interest is granted on the decretal 
amount. (Sen,/,) RaTAN ChUNDER v. NIRMAL 

Chunder. 45C.W.N. is. 

S. 31 (a) — Decree allowing interest passed before 

Act — If can be modified. 

S. 31 of the Bengal Money Lenders* Act prohibits the 
Court in certain circumstances from granting interest 
on the decretal amount at the time it passes the decree. 
It has no application to a case where the decree has 
already been passed before the Act came into force. 
There is no section in the Act which says that in such a 
case, the Court may upon an application brought subse- 
quent to the decree vary its order granting interest on 
I the decretal amount. {Sen,J.') SaILENDRA M. DEY 
V. ACCOWRIK MUKHERJEE. 46 C.W.N. 11. 

S. 33 — If retrospective. 

S. 33 of the Bengal Money-Lenders Act has no re- 
trospective effect and does not affect agreements which 
had been performed prior to its enactment. Conse- 
quently a borrower is not entitled to claim the return of 
the amount paid by him to the lender by way of capi- 
talist commission before the Act came into force, {.Sen, 
y.) JUGGANNATH ROY V. MaDAN MOHAN. 

46 C.W.N. 1042L 

S. 34 — If ultra vires, so far as it deal* with 


45 C.W.N. 877 = A.I.R. 1941 Cal. 639. decrees on promissory notes. 


B. Zl— Applicability — Decrees passed before Act. 

S. 31 of the Bengal Money-Lenders Act is intended 
to operate only on decrees to be passed after the Act 
came into operation and not on decrees passed 
before the Act. {Derbyshire, C.J., Panckridge and 
Nasim AH, //.) ACCOWRIE MUKHERJEE v. SAI- 
LENDRA Mohan. I L.R. (1941) 2 Cal. 169 = 

195 I.C. 779 = 14 EC. 135 = 45 CWN. 648 = 
73C.L J. 287 = A.I.E 1941 Cal 493 

— *3. Zl— ‘Decree allowing interest on decretal 

amount passed before Act — If can be modified by appel- 
late Court. 

If a decree allowing interest on the decretal amount is 
passed before the Bengal Money-Lenders Act came into 
force, the appellate Court in an appeal from that decree | 
can under S. 31 (a) of the Act modify the decree by 
disallowing the interest allowed on the decretal amount. 
{Mitter and Kkundkar, JJ.) SAILENDRA NaTH v. 

Amarendra Nath. I.L,E. (1941) l Cal- 614 = 

73 O.L,J. 435 = 45 C W.N. 630 = 

A.IJt. 1941 Oal. 484. 

■3. 31 — Decree allowing interest on decretal 
amount passed before Act — Whether can be modified. 

Under S, 31 of the Bengal Money-Lenders Act what 
he Courts are prohibited from doing since the com- 
mencement of the Act is passing decrees allowing inter- 
est on the decretal amount, in cases where the loan was 
advanced before the commencement of the Act. But the 
section does not enable a Court to revise or modify a 
decree allowing interest on the decretal amount passed 


The Bengal Money-Lenders Act, in so far as it deals 
with decrees passed on promissory notes, is not ultra 
vires. 45 C.W.N. 609, foil. {Mukherjea and Biswas^ 
JJ.) MOHINI RANJAN V. SURENDRA CKANDRA 

GhoSAL. 46 O.W.N. 973 = 74 O.L.J. 88= 

4F.L J. (H.O.)319. 

3g. 36 and SO — Grant of relief in respect of 
liability under decree ^Decree, if must be reopened. 

In order to grant relief to a borrower in respect of his 
liability under a decree in excess of the limits set out in 
S. 30 of the Bengal Money-Lenders Act, the decree must 
be reopened. {Sen, /) JUGGANNATH ROY v, MADAN 
Mohan. 45 O.W.N. 1042. 

S. 86 — Grant of relief — Person other than bof 

renuer. 

Under the provisions of the Bengal Money-Lenders 
Act, it is open even to a person who is not a ‘"borrower” 
to show to what extent a " borrower” is liable, if thereby 
he can obtain any relief. There is nothing in the Act 
preventing the granting of relief, if otherwise obtainable, 
at the instance of such a person. {Edgley and Biswas, 
JJ.) SaRADINDU MUKHERJEE v. JaHARLAL AGAR- 
WALLA. 74 O.L.J. 61=46 O.W N. 33. 

“ Ss. 36, 34 and SO—// ultra Government 

of India Act, Ss. 292 and 290. 

The provisions of Ss. 30, 34 and 36 of the Eeagal 
Money-Lenders Act, 1940, so far as they authorise 
Courts to reopen decrees passed before the Act came into 
operation and to pass new decrees in accordance with 
the Act, are not vires of the Bengal legislature. 


prior to the commencement of the Act. {Derbyshire, They do not offend either S. 292 or S, 299 of the Gov* 
C.J, and Panckridge, J.) MahalaKSHMI Rakhiti/. eminent of India Act. The subject-matter of the Act 
ShamRANGINI. I.L.R. (1941) 1 Oal. 499= comes within Item 27 of List II in the Sch. VII of the 


73 O L.J. 344 =46 0 W.N. 626 = 

A.IE. 1941 Oal. 673. 
" 3. 31 (a) --Decree allowing interest passed before 
Act— If can be modified. 


Government of India Act. {Derbyshire, C.J-> Panck- 
ridge and Nasim Ali,JJ.) PrOMODE KUMAR V, 

Benoy Krishna. LL.B, (1941) 2 Oal. 86- 

1961.0, 80-14 E.0. 161=73 OJiJ. 316- 
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BENG. MONEY-LENDERS ACT (1983), S. 86. 

4 F L.J. (H 0.) 288 = 45 O W N. 581= 

A.IR. 1941 Cal. 425(S.B.). 

" ' - 'S. 36 — Powers of Court — Power to release borro- 
wer from liability without re-oponifig decree. 

Under S. 36 of the Bengal Money-Lenders Act the 
Court may re open a decree if it contravenes the provi- 
sions of S. 30 and further in suitable cases may, even 
without re-opening the decree, release a borrower of all 
liability in excess of the limits specified in S. 30 (1) and 
(2) of the Act. {Edgley,J.) MaNMaTHA NaTH 
BOSE V, KENULA BIBI. 45 C.W.N. 868 = 

A.I.R. 1941 Cal. 681. 
— S. 86 — Procedure tor obtaining relief — Decree 
passed in suit before 1st January, 1939 — No proceeding 
in execution pending. BENGAL MONEY-LenDEKS 
ACT. SS. 2 (22) AND 36. 46 C.W.N. 84. 

“ S. 36 — Procedure for obtaining relief — Final 
decree in mortgage suit passed before l.si January. 1939 
— Such decree not satisfied on that date. BENGAL 

Money-Lenders act, Ss. 2 (22; and 36. 

45 C.W.N. 859. 

■ ■■■S. 36 — Pe opening of decree — Ground for —Claim 

for instalments. 

The Court can re-open a decree under S. 36 of the 
Bengal Money Lenders Act only if it is necessary to do 
so for the purpose of exercising any of the powers 
which are conferred by sub S. (l) of that section. A 
claim for instalments is not one of the reliefs which 
comes under the purview of that sub section and cannot 
by itself afford a ground for re-opening a decree. 
i^Mukherjea and Sen^ J J,') ANATH NaTH v, RaJ- 
ENDRA Nath. 45 C W.N. 976.. 

~ S. 36 — Reopening of decree — Proper test — In- 

terest decreed exceeding statutory limit — Decree-holdcr 
claiming less in execution^Relief if may be refused. 

If an application is made by a judgment-debtor under 
S, 36 of the Bengal Money-Lenders Act for reopening a 
decree passed against him, the proper test is to weigh 
the actual amount of the liability in respect of total 
interest under the decree as against ^Yhat the amount 
would be if calculated at the appropriate rate specified in 
S. 30. It is wrong in applying as a lest of the relief to 
be obtained by the debtor what the decree holder may 
choose to claim in execution of his decree. If, therefore, 
the amount decreed in respect of interest exceeds the 
amount that could be decreed if the limits applicable 
under S. 36 (2) read with S. 30 (1) (c) are applied in ! 
calculating the liability of the judgment-debtor, the 
decree is to be reopened under S. 36 (1) (a) and S. 36 
(6) at the instance of the judgment-debtor, although the 
amount claimed by the decree-holder in execution is less 
than the amount due to him applying the statutory limit. 
{Mukherjea and Roxburgh^ JJ) PrOBOOH KUMAR 

Goswami V Lalit Mohan Dey. 45 C.W.N. 1120. 

S. 36 (1) — Right of suit — Decree passed on loan 

at creditor s suit —Subsequent suit by borrower — If 
maintainable — Forum of suit, 

A Suit by a borrower under S. 36 (l) of the Bengal 
Money-Lenders Act is maintainable even after a decree 
has been passed against him on the loan at the instance 
of the creditor. Such a suit must be instituted by the 
borrower in the Court which has passed the decree and 
in no other Court. (^Mtitier and Khundkar, //,') 
Satyanarayan Banerjee V. Radhanath Das. 

45 C.W.N. 1086. 

S. 36 (1), proviso (O)— Mortgage executed 

before 1939 to satisfy decree passed on earlier mortgage 
— Earlier mortgage carrpng interest in excess of 
maximum allerwed under Act— Decree passed in \9A0 on 
later mortgage— If can be reopened so as to affect earlier 
mortgage decree. 


BENG. MONEY-LENDERS ACT (1933), S. 36. 

A mortgage was executed before the 1st day of 
January, 1939, in satisfaction of a decree passed on an 
earlier mortgage which carried interest at a rate higher 
than the maximum rate of interest allowed under the 
Bengal Money-Lenders Act. A decree was passed in 
1940 on the later mortgage which fixed interest within 
the limits specified in the Act. On an application made 
for reopening this decree, 

Held^ that having regard to S. 36 (1), proviso (ii) of 
the Bengal Money-Lenders Act, the Court in granting 
relief was not permitted to do anything which affected 
the earlier mortgage decree, as it was not a decree 
passed in a suit to which the Act applied, and that 
consequently the Court could not reopen the earlier 
mortgage and grant relief by a refund of the interest 
paid in excess of the maximum allowed under the Act. 
{Sen, J.) PROMUDE KUMAR ROY v TiNCOWRiE 

45 C.W.N. 1006. 

S. 36 (1), Proviso (ii) — -Scope — Mortgage 
decree passed tn 1939 — Cousin eration for mortgage 
being sums due under prior decrees — Mortgage, if may 
be re-opened — Such prior decrees, if maybe ''‘affected"'*. 

Where a decree was passed on a mortgage in a suit 
which was pending on the 1st day of January, 1939, and 
the consideration for the mortgage was the total of two 
sums which were due under two prior decrees, an 
application for re opening the mortgage transaction 
under S. 36 of the Bengal Money-Lenders Act is hit by 
the second proviso to sub-S. (1) of that section, which 
lays down that in re-opening transactions, the Court is 
not to do anything which “affects'* any decree of a 
Court. The re-opening of the mortgage transaction 
must necessarily involve a re-opening of the two prior 
decrees. It is no answer to say that the decrees had 
ceased to exist by reason of the execution of the mort- 
gage bond in lieu thereof, and that, therefore, there 
were no decrees to be affected. Proviso (ii) does not 
mean that a decree may not be affected within the 
meaning thereof, if it is no longer subsisting. On the 
other ^ hand, it seems clearly to contemplate the 
affecting of decrees which were already satisfied. The 
exception within the Proviso (ii) is of no avail to the 
applicant. The two prior decrees cannot obviously be 
said to be decrees in suits to which the Act applies, as 
neither the suits nor any execution proceedings in 
connection therewith were pending on the 1st January, 
1939. Nor can it be said that the decrees were decrees 
which were not fully satisfied by that date. The decree 
had ceased to exist on execution of the mortgage bond 
in lieu thereof, and that would doubtless be satisfaction 
of the decrees. In any case, the decrees must be deemed 
to have been satisfied, if their execution had become 
barred by limitation. {Mukherjea and Biswas, JJ\ 

Tarapada Banerjee v. Ajimaddin Mallick. 

45 C.W.N. 969 = 74 C.L.J. 7= 
A.I.R. 1941 Cai. 699. 

S, 36(l)(c) and (2) — Court reducing decretal 

amount in excess of limits prescribed by S. Z9—lf 
re-opens decree — Duty to make new decree. 

If the Court reduces the amount due under a decree 
by a sum which, according to it, is the excess amount 
allowed in contravention of S. 30 of the Bengal Money- 
Lenders Act, and makes proportionate alteration in the 
order for costs also, it in reality re-opens the decree and 

o ^ contemplated by 

S. 36 (2) of the Act. If it is a mortgage decree, the 
new decree has got to be made in accordance with S. 34 
of the Act. (Mukkerfea and Sen, /J.) ANath NATH 

8. 86 (1) (c) and (^^Mortgage decree — Court 
relirving judgment-debtor from liability to pay interest 
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BENG. MONEY- LENDEES ACT (1033), S. 36. 


in excess of limits specified in S, 30 — If bound to 
re-open decree. 

Where after a decree has been passed on a mortgage 
the judgment-debtor seeks relief from liability to pay 
interest on the mortgage in excess of the limits specified 
in S. 30 of the Bengal Money-Lenders Act, the Court 
cannot grant him relief without re-opening the decree. 
Once the decree is re-opened, the Court must under 
S. 36(2) pass a new decree in accordance with the terms 
of S. 34 (1) (a) of the Act. 45 C.W.fV. 859 and 863, I 
dissented from. {Sen, /.) MriTUNJOY KOY v. Nf.Tai 
CHaNO DUTT. 45 C.W.N. 976. 

' S. 36 (1) (c) — Powers unde*" — Order directing 

decree as satisfied without re-opening it. 

Under S. 36(1) (r) of the Bengal Money-Lenders 
Act, the Court may in a proper case, without re-opening 
a decree, treat it as fully satisfied by writing off the | 
amount by which the decree holder’s dues under the 1 
decree exceed the amount calculated at the rate of 
interest prescribed in S 30. {Edgley, /.) SURESH 
Chandra v. Lal Mohan. 

I.L R. (1911)2Cal 184 = 45 C.W.N. 859. 

S. 36 (5) — Pre-Act Assignee — If protected. 

Per Derbyshire, C.J . — S. 36 (5) of the Bengal Money- 
Lenders Act includes a pre-Act bona fide transferee within 
its prjtective provisions, since a pre-Act transftree can- 
not have had the notice prescribed by S. 28 (2) of the 
Act. The case in S. 36 ( 1 ) («/) is, however, a special j 
one, and a transferee coming under this provision is not 
protected by S. 36(5). 

Per Nnstm AH, J. — S. 36 (5) of the Act protects only 1 
bona fide assignees for value after the Act who did not 
receive the notice referred to in S. 28(1) (/i) of the Act. 
but not the assignees before the Act. {^Derbyshire, C.J. I 
and Nasim AH, J.) MaNMATHA NaTH BOSE v. 

Renula Bose, 45 C W N. 1091. 


' "S. 36 (6) (a) — Decree passed before 1st January, 

1939 — Execution pending on thit date — Application 
concerning that decree — I f competent. 

Where a decree has been passed before the 1st 
January, 1939, but an execution case in connection 
therewith is still pending on that date, the decree is one 
passed in a suit to which the Bengal Money-Lenders 
Act applies within the meaning of S. 36(6) (u) of that 
Act. An application under this provision concerning 
such a decree is, therefore, competent, {Mukher\ca md 
Biswas, JJ.) MOHINI RaNJAN v. Surendra 

Chandra. 46 O.W.N. 973 = 74 C L J. 88 = 




( 


4F.LJ.(HC)319. 

S. 36 (6) fl) and rfftisifig to reopen 

decree — Appeal. 

Where on an application under S. 36 (6) of the Bengal 
Money Lenders Act the Court refuses to reopen a decree, 
the order is non-appealable, whether it is made under 
sub-CI. ( 1) or sub-CI. (2). The Act certainly confers no 
fight of appeal against such an order, and in so far as 
the order is made under sub-CI. (fV), an appeal will be 
expressly barred by O. 47, R. 7 (1). C. P. Code, treating 
the application as one for review. {Biswas and Pox- 
hurgh, JJ) BUDHAN Mia V, JOTINDRA MOHAN 

, 74 0.LJ. 200. 

S. 36 (6) (a) (1) and {i\.)^Orders under-- 

Apptal — C . P. Code, Ss. 47 and 96. 


An order made under S. 36 (6) {a) {i) of the Bengal 
Money Lenders Act, either granting or refusing a prayer 
for re-opening a decree does not come under S. 47, C. 
P. Code, and is not appealable as such. If the decree is 
re-opened and a new decree made, an appeal would 
undoubtedly lie against the new decree which supersedes 
the old, under S. 96, C. P. Code. Such an appeal could 
be taken not only by the decree-holder who is pn'ma 


facie aggrieved by the amendment but by the judgment 
debtor ahoon the ground that it did not go far enough 
in his favour. But if the application of the judgment- 
debtor under S. 36 (6) {a) (t) of the Act is refused, 
there is no provision of Uw under which an appeal 
would lie against the order of refusal and the only 
remedy of ihe aggrieved party would be to apply for 
revision under S. Il5, C. P. Code. The remedy of the 
aggrieved party is practically the same whether the 
order is made under sub-C). (i) or sub-CI. (//) of S. 36 
(6) {a). {Mukher/ea and Roxburgh, //.) PROMODB 
NATH SiNHA ROyZ'. RaSESHWARI DASSI. 

196 I.C. 683 = 45 OWN. 776 = 

ALB. 1941 Cal. 530. 

' “S. 36 (6) (a) (11) — Decree on hand note passed by 
Small Cause Court — Hand-note executtd for balance due 
on mortgages — Penoer of Small Cause Court to reopen 
settled account on mortgages. 

A Small Cause Court which has passed a decree on a 
hand»note which was executed on account of the balance 
due on two mortgages, has juridiciion on an application 
made to it under S. 36(C) {a) (ii) of the Bengal 
Money-Lenders Act to reopen the account which closed 
the previous dealings on the moitgages. {Henderson, 

J.) Bhutnath Addy V. Khagendra Nath 
Banerjee. 45 C W.N. 1069. 

S. 36 (6) (a) (il) — Proceeding under — Inter- 

rogatories — Power of Court to administer — Civil 
Procedure Code, 0. 11. 

The Court has power in a proper case to administer 
interrogatories under O. 11, Civil Procedure Code, in a 
miscellaneous proceeding under S 36 (6) (<») (;i) of the 
Bengal Money-Lenders Act. {Mukherua and Sen, JJ) 
SUKDEVJEK V. RaMKRISHNA I. AHA. 

196 I.C- 758 = 45 C.W.N. 924- 
A.I.R. 1941 Cal 637. 

S. 36 (6) (il) — Relief given by way of review — 

Court, if bound to pass new decree. 

Where an application is made for review of a decree 
under S. 36 (6) (//) (a) of the Bengal Money-Lenders 
Act and relief is given by way of review, then that pro- 
cedure itself must ipso facto involve a “reopening” of 
the decree. That being so, the Court is bound to pass a 
“new decree” in accordance with the provisions of the 
Act under the terms of Cl. (ta) of sub-S. (2). {Biswas 
and Roxburgh, JJ) BUDHAN MIa v. JOTINDRA 
Mohan duit. 74 C.L.J. 200. 

“S. 36(6) (b) — Applicability — Decree passed in 
suit filed before 1939. 

S. 36 (6) (^) of the Bengal Money-Lenders Act 
applies to a case where a decree was passed in a suit 
iiisliluled before the 1st January, 1939, provided that 
such decree was not fully satisfied by that date. {Rdgtey 
and Biswas, //.) SARADINDU MUKHERJEE V. 

Jaharlal Agarwalla. 74 C L j. 61 = 

46 C.W.N. 33. 

■ “S. 36 (6) {h^^AfpHcation for review of decree 

— Court to which appeal is filed from order pas.ted in 
execution proceedings —If can hear. 

Under S. 36 (6) (^) of the Bengal Money-Lenders 
Act, the appellate Court which is empowered to hear an 
application for review to have a decree re-opened under 
S 36(1) (a) or to be released from all liability in 
excess of the limits specified in S 30(1) and (2) of 
the Act, is the Court before which a decree of the 
nature referred to in Cl. (t?) of Sub-S. (6) is being 
questioned or challenged by way of a direct appeal, and 
not the Court in which an appeal is pending in connec- 
tion with some order made in the proceedings taken for 
the execution of such a decree. {Bdgdey and Biswas, 
JJ) JOGENDRA NARAIN SINO V, SOURENDRA 
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BENG. MONEY-LENDERS ACT (1940), S. 2. 

NaraIN. I.L.E. (1941) 2 Cal. 232 = 195 I.C. 554 = 

14E.C. 116 = 45 C.W.N. 774 = A.IR. 1941 Cal. 431. 

(X OF 19401, S. 2 (2) — 'Borrower — Lessee 

from mortgagor, 

A lessee fiom the mortgagor who took ihe lease after 
the mortgage and any person who derives an interest in 
the mortgjged property w’hich is affected by the mort- 
gage, will come within the definition of borrower in 
S. 2 (2) of the Bengal Money-Lenders Act. {Mitter 
and K hand kar, J/,) SaILENDRA NaTH v. Ama- 
Rendra Nath. I.L.R. (1941) 1 Cal 514 = 

73 C.L.J. 435= 45 C.W N. 530 = 

A.I.R. 1941 Cal 484. 

'Ss. 2 (2) and 30 — ^*Borrowcr'* — Puisne mort- 
gagee vis-a-vis prior mortgagee— Purchaser of mort- 
gagor s right vis*a vis mortgagee — If borrowers— 
Right to benefit of S. 30. 

A pa5sne mortgagee vis a-vis the prior mortgagee, 
and a purchaser of the mortgagor’s interest wr a-wr 
the mortgagee or mortgagees are borrowers within the 
meaning of S. 2 (2) of the Bengal Money-Lenders Act. 
Therefore, in a suit on a mortgage filed by a non- 
impleaded puisne mortgagee against a purchaser at a 
sale in execution of a prior mortgage decree who had 
also paid off a decree obtained by another prior mort- 
gagee, the plaintiff as the puisne mortgagee is entitled to 
the benefit of S. 30 of the Act in respect of the claims 
on the two prior mortgages, if the suit is one to which 
the Act applies. The defendant as puichaser of the 
interest of the mortgagor is also entitled to the benefit 
of that section in respect of the claim of the plaintiff as 
mortgagee. (Mitter and Khundkar, JJ,) SaILENDRA 

Nath v. Amarendra Nath 

I.LE. (1941)1 Cal. 514 = 73 C.L.J. 436= 
45 C.W.N. 630 = A.I.R. 1941 Cal. 484. 

'S. 30 — Compouni interest — If Prohibited. 

The Bengal Money-Lenders^ Act (X of 1940) nowhere 
prohibits compound interest. All that S. 30 says is that 
the borrower shall not be liable to pay interest at a 
higher rate per annum than 8 per cent, simple in the 
•cade of secured loans. What has, therefore, to be 
ascertained in each case is whether the interest which 
the borrower has been made liable to pay exceeds the 
interest W’hich would have been payable, had the rate of 
interest been 8 per cent, simple. {Sen, /.) Ratan 
CHUNDER V. NIKMAL Chunder. 45 C.W.N. 13. 

— S. 30 — Interest at date of suit equalling prin- 
cipal — Pendente lite interest — If can be awarded, 

S. 30 (1) (a) of the Bengal Money-Lenders Act is man- 
datory. The borrower is not liable to pay in any circum- 
stances more than twice the amount of the original loan. 
If, therefore, the amount of interest at the date of the 
institution of the mortgage suit is equal to or exceeds 
the principal, interest cannot be awarded. 

^Mitter and Kkundkar, JJ.) SAILENDRA Nath v. 
Amarendra Nath. I.L E. (1941) 1 Cal 614= 

73 C.L J. 436 = 45 C W.N. 530 = 
A.I R. 1941 Cal. 484. 

— S. 80 — Provision in agreement for compound 
interest — Legality — Pr oper d ec ree . 

The Bengal Money-Lenders Act does not make a 
provision in an agreement between the parties for com- 
pound interest as such illegal. The Court should calcu- 
late interest according to the agreement but should not 
pass a decree exceeding the sum which would be due 
liad the agreement provided for the maximum rate of 
simple interest allowed by S. 30 of the Act. (^Derby 
ahire, C.J. and Panckridge^ /.) MaHALaKSHMI 
Rakhitz/. Shamrangini. 

I.LB (1941) 1 Cal. 499 =73 C.L.J. 344= 

45 O.W.N. 626=A.I.B. 1941 Cal. 673. 


BENG. MONEY-LENDERS ACT (1940), S. 36. 


“S. 34 — Mortgage decree pasted before Act — 
Order for instalments— If can be made. 

Under S. 34 of the Bengal Money-Lenders’ Act, l940, 
an order for instalments regarding a mortgage-debt 
must be made at the time that the preliminary decree is 
passed. The section makes no provision for instalments 
being ordered at any other time. Where, therefore, the 
preliminary and the final decrees have already been 
passed before the Act coming into force, no order for 
instalments can be made under the section. (Sen^ /.) 
SAILENDRA M. DlY V. ACCOWRIE MUKHERJEE. 

45 C W.N. 11. 

S. 34 (1) (a) — Applicability — Mortgage decree 

passed before Act . 

By S. 34 (1) (a) of the Bengal Money-Lenders Act 
the Coart has been empowered to grant instalments in 
suits in respect of mortgage loans at the time of the pas- 
sing of the preliminary decree after the commencenient 
of the Act. The provisions of this section are, therefore- 
not attracted to a case where the decree is passed before 
the Act and cannot be reopened under the Act. 
Affirming the Judgment of Sen, J. in 45 C.WN. 11. 
{Derbyshire^ C.J. . Panekridge and Nasim Ali^ //•) 
ACCOWRIE MUKHEHJrE^ SAILENDRA MOHAN. 

I.L.R (l941)2Cal 169 = 195 10.779 = 
14 R.C. 135 = 45 C.W.N. 648 = 73 CL J 287 = 

A.I.R. 1941 Cal. 495. 

S. 34 (1) (b)— //ultra vires, so far as it operates 
on decrees on promissory notes passed before Act — Pro- 
vision, if in conflict with Negotiable Instruments Act or 
C. P. Code — Government of India Act, Sch. VII, Items 
28 and 53 of List 1 and Items 4 and 15 of List III. 

S. 34 (1) (^) of the Bengal Money-Lenders Act, so far 
as it operates on decrees in suits on loans evidenced by 
promissory notes passed before the commencement of 
the Act, would not come under Item No. 28 or 53 of 
Li't I of the seventh schedule of the Government of 
India Act, and is not ultra vires of the Bei^gal Legisla- 
ture. Legislation with respect to decrees on promissory 
notes before the commencement of the Act is not legis- 
lation “with respect to promissory notes” (Item No. 28 
of List I). The provisions of S. 34 (1) (b) (//) are not 
in conflict with the Negotiable Instruments Act. These 
provisions are in conflict with Rr. 3 and 11. O. 21, Rr. 2 
(26), 3, O 37 of the Code of Civil Procedure (an existing 
Indian law).^ They come under Items 4 and l5 of the 
Concurrent List, List III, and the repugnancy has been 
cured by the assent of the Governor General. {Derhy- 
shire-tC.J yPanckridgeand Nasim Ali, J J.) HARSUKH- 
daS V. Dhirendra Nath. 

LL.E. (1941) 2Cal 107 = 1961.0. 161 = 

14 E C 182=73 C L.J. 333= 
1941 F.L.J. (H.C.) 308 = 45 C.W.N. 609 = 

A.I E. 1941 Cal. 498 (F.B ). 

S. SQ— Powers under— When may be exercised. 

Before the powers under S.36 of the Bengal Money- 
Lenders Act can be exercised, the applicant must show 
that their exercise will bring relief against the specific 
evils, such as unduly high rates of interest at which the 
Act is aimed. The powers under the section cannot be 
exercised merely on the ground that the borrower is able 
to show that the exercise of them will ease his burden 
generally without regard to the Act. {Panckridee I') 
KAMALA RANJAN V. BfP N PEHAPI. 

I.L.R, (1941) 2 Cal. 73 = 196 I.C. 290 = 

14 R.C. 205= 45 C.W.N. 619 = 
O ^ A I E. 1941 Pal. 640. 

■■ o. 30 — Reopening of account. 

Under S. 36 of the Bengal Money-Lenders* Act, the 
Court Will not reopen the account unless it has reason to 
believe that the reopening of the account would entitle 
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the borrower to get some relief under the Act. {S^n, 
J.) SaILENDRA M. DEY V. ACCOWRIE MUKHERJEE. 

45 C.W.N 11. 

S. 36 (1) — Power of Court to reopen decree—" 
^Transaction — If includes decree. 

Under S. 36 (1 ) of the IJengal Money-Lenders Act, 
the power of reopening the decree flows from and is 
dependent on powers which the Court has been autho- 
rised to exercise under Cls, (a) to (e) of that sub-scction. 
It is, therefore, restricted to cases where the question of 
the exercise of all or anyofthe«e powers arises. Even 
if the word “transaction" in S. 36 (1) (a) is interpreted 
to include a decree, that power can be exercised only 
when the decree is to be reopened and accounts between 
the parties are to be taken. If there is no question of 
taking accounts, the Court has no power to reopen the 
decree under S. 36 (1) (a). The power of the Court to 
order payment by instalments and thereby to give relief 
to the debtor under S. 36 (2) Cif) cannot be Invoked for 
reopening the decree under S. 36 (1) (a) as that power 
can be exercised only after the decree has been reopen- 
ed and not before. {Derbyshire, C.J., Panckridgeand 
Nasim AH, JJ.) ACCOWRIE MUKHERJEEZ'. SaILEN- 
DRA Mohan. I L.R. (1941) 2 Cal 169 = 

195 I.C. 779=14 R C. 135 = 46C.'W N. 548 = 
73 C.L.J. 287 = A.I.R. 1941 Cal. 495. 
"■ “ S, 36 (2) (a) — Form of nexv decree. 

The new decree under S. 36 (2) (a) of the Bengal 
Money-Lenders Act, 1940. should be in terms of S. 34 
and not as directed by S. 36 (2) (d) of the Act. (Derby ' 
shire, C./., Panckridge and A/asisn Alt, JJ.') PrOMODE 

Kumar v. benov Krishna. ' 

I.L.E. (1941) 2 Cal. 85 = 196 I C 80 = 14 R.C. 161 = 

73 C.L.J. 316 = 4 F L.J. (H.O ) 288 = 

45 C.W.N. 681 = A.I.E. 1941 Cal. 425 (S.B ). 

" S. 36 f2) (B) — Right of purchaser at Court sale 
to complete sale — If protected. 

The right to which reference is made in S. 36 (2) (^) of 
the Bengal Money-Lenders Act is not necessarily a right 
in respect of the property which was sold at the Court 
sale. The language used is sufficiently wide to include 
the right which a purchaser, who has as required by the 
conditions of sale deposited 25 per cent, of the purchase 
money, has to apply to have the sale completed. The 
position of such a purchaser, if he is not the decree- 
holder. is safeguarded by S 36(2) (b) of the Act. 
(Edgley,J.) KiRONBALA zr. HiraLaL. 

198 I.C. 413 = 14 R.C. 230 = 45 C.W.N.621 = 

A.I.R. 1941 Cal. 492 
BENGAL MUNICIPAL ACT (XV OF 1932), Ss. 62 
and Delegation of authority — Scope of— Chair- 
manship of Review Committee— If can be delegated. 

It is wrong to limit the operation of S. 52 of the 
Bengal Municipal Act only to the powers referred to in 
S. 51. Tlie functions of a chairman under S. 149 are 
not excluded from the scope of the delegation contem- 
plated by S. 52. A vice-Chairman is, therefore, com- 
pient to act for the chairman in the Review Committee 
by virtue of a delegation of authority under S. 52. 
(Btswas, /.) HaRI BHUSAN De V. MUNICIPAL COM- 
MISSIONERS OF KamaRHatI, 46 O.W.N. 1113 

S. 145 (S)— Appointment of person outside panel 

as assessor^Approval of Government^-! f can be obtain- 
ed subsequently, 

S. 145 (3) of the Bengal Municipal Act expressly 
authorises the Commissioners to appoint any person an- 
proved by the Local Government as assessor, though he 
may not be included in the panel referred to in sub- 
S. (1). The iact that the approval of the Local Govern- 
ment was obtained after the appointment, and not 
before it, makes no difference. (Biswas, /.) Hari 
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BHUSAN De V. Municipal Commissioners of 
Kamarhati. 45 C.W.N. 1113. 

— S. 148 (3) — Failure of committee to give notice 
to assessor — Irregularity. 

The failure of the Review Committee to give notice to 
the assessor as required by su b-S. (3) of S. 148 of the 
Bengal Municipal Act, which sub-section has since been 
repealed, is nothing more than a mere irregularity, when- 
the Assessor had ceased to be in the service of the 
Municipality. (Biswas, J.) HaRI BHUSAN De v. 

Municipal Commissioners of Kamarhati. 

46 C.W.N. Ills. 

S. 149 (before amendment)— of 

Review Committee — Resolution appointing three, instead 
of two. Commissioners — Sittings attended only by two of 
them — Constitution of Committee — If vitiatid. 

The fact that the resolution passed by the Commis- 
sioners by which the Review Committee was constituted 
mentioned three instead of tw’o Ward Commissioners 
besides the chairman, does not vitiate the constitution of 
the Committee, when in point of fact the sittings of the 
Committee were attended by only two of them besides 
the chairman. (Biswas, J.) HARI BhUSAN De v. 

Municipal Commissioners of Kamarhati. 

45 O.W.N. 1113. 

S. *2,\h— Rules framed under, R. 1 — Appoint- 
ment of assessor without allowing interval of three 
months to him to complete work— -.Irregularity, 

The fact that an assessor is appointed at a lime which 
does not allow him the necessary interval of three 
months between the completion of his work and the date 
on which the assessment is to take effect as required by 
R. 1 of the Rules framed by the Local Government 
under S. 2l5 of the Bengal Municipal Act, is no more 
than a mere irregularity. An objection to the appoint- 
ment on this ground will fail when there is no evidence 
that the shortness of time in any way affected the work 
of the assessor, or that it resulted in any prejudice or 
injustice to any party concerned. (Bisw^is, /.) Hari 

Bhusan De V. Municipal Commissioners of 
Kamarhati. 45 C.W.N. 1113. 

S. 216 — Rules framed under, Rr. 4 and 9 — 

Notice by assessor to envner or occupier — If obligatory — 
Failure to fill up last two columns of Form B — Vali^ 
dity of assessment list. 

Neither under S. 134 of the Bengal Municipal Act nor 
under K. 4 of the Rules framed under S. 2l5 of that 
Act, is it obligatory on the assessor to issue a notice to 
the owner or occupier; he may do so, whenever h& 
thinks fit. If the assessor had otherwise all necessary 
informati'on before him regarding the holding, and he 
also actually inspected it, the failure to issue notice 
under S. 134 cannot be regarded as an illegality. When 
there is no notice under S. 134 and, therefore, no return 
submitted by the owner or occupier in Form B, there 
can be no question of the assessor filling up the last two 
columns of this form. The failure to do so will not> 
therefore, render the assessment list invalid. (BisuHis, 

J.) Hari Bhusan de v. Municipal Commis- 
sioners OF Kamarhati. 45 O.W.N. 1113. 

■ S. 216 — Rules framed under, R. 9 — Absence of 

certificate by assessor— Valiiily of assessment list. 

The failure of the assessor to endorse a certificate on 
the assessment list under the latter part of R. 9 does not 
render the assessment Hst invalid in law. The object of 
the rule evidently is to ensure the authenticity of the 
assessment list as submitted by the assessor to the 
chairman. If the assessment list, as published under 
S 147 of the Bengal Municipal Act, bears the signature 
of the chairman, it is a complete guarantee of its 
genuineness. (Biswas, J.) HARi BhUSaN DE p- 
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BENGAL MUNICIPAL ACT (1932), . 215. 

Municipal commissioners of Kamarhati. 

45 C.W.N. 1113. 

— — S. 215 — Rulfs framed under ^ R, lO — Absence of 
note by assessor showing basis of assessment — Validity 
of assessmesit list. 

It does not appear that the note by the assessor under 
R. 10 showing the basis on which the annual valuation 
had been determined, is required to be incorporated in 
the assessment list itself as an integral part thereof. If, 
therefore, the Commissioner has not under S. 136 of the 
Bengal Municipal Act directed the inclusion of a state- 
ment on this point, the absence of it does not necessarily 
invalidate the assessment list. {Biswas, /.) HaRI 

Bhusan De V. Municipal Commissioners of 
Kamarhati. 45 C.W.N. 1113. 

BENGAL NON AGRICULTURAL TENANCY 
(TEMPORARY PROVISIONS) ACT (IS OP 
1940 ) — Application for stay of proceedings — Application 
made by person who has filed suit under 0. 21, R. 103, 
C. P. Code — Order of dismissal — Appeal — If competent. 

Where a person who has instituted a suit under 0- 21, 
R. 103, C. P. Code, for a declaration that he is a tenant 
of the decree holder files an application to the executing 
Court under the Bengal Non-Agricultural Tenancy 
(Temporary Provisions) Act for staying all further 
proceedings, and that application is dismissed, an appeal 
is not competent from the order of dismissal. {Hender- 

sont J') Baldeo Singh v. Upendra Chandra. 

45 C.W.N. 780. 

' Suit to recover arrears of rent and for ejectment 
■^Defendant denying that arrears were due — Stay of 
suit — When may be ordered. 

Where the plaintiff instituted a suit both to 
recover arrears of rent and for ejectment, and the 
defendant denied that anything was due on account of 
rent and filed a prayer for staying the suit under the 
Bengal Non-Agriculiural Tenancy (Temporary Provi- 
sions) Act, 

Held^ that on the plaint as filed the defendant was 
not entitled to the stay but that if the defence was well- 
founded and nothing was due on account of rent, the 
suit would have lobe stayed, {f/endersost, Jj) NUT 

Behari Das v. Mahomed Ali. 196 I C. 697= 

46 C.W.N. 791 = A I.R. 1941 Cal. 528. 

— Ss. 2. 3 and 6 — Lessee of land with structures on 
it — If non-agricultural tenant — Right to relief. 

A lessee of land with structures on it erected by the 
landlord is not a non-agricultural tenant within the defi- 
nition of S. 2 of the Bengal Non-AgricuUural Tenancy 
(Temporary Provisions) Act, and he is not, therefore, 
entitled to relief under S. 3 or S. 6 of the Act. 
{Mukherjea and Biswas, J Jj) JAHUR MlA v. ABDUL 
GaffuR. 196 I C. 346 = 14 RO. 223 = 

45 O.W.N. 603= A.I.R. 1941 Cal. 452. 

S. 2 — "Non-agricultural tenant'*— Person with 

right to sell fruits from trees and fish (torn tank. 

The fact that the only right that a person has is to 
sell fruits from the trees and fish from the tank on land 
is quite insufficient to make him a non-agricultural 
tenant within the meaning of S. 2 of Bengal Act IX of 
1940. {Henderson, J.) MHAGABAT ChaNDRA JaNA 
V. Nagendra Nath Banerjee. 

45 C.W.N. 382 (2) = A.I.B. 1941 Cal. 265. 

- g 2 Tenant of land and buildings, who has 

erected ekchalas — If non-agncultural tenant. 

A tenant of both the land and buildings is not a non- 
agricultural tenant within the meaning of S. 2 of the 
Bengal Non Agricultural Tenancy (Temporary Provi- 
aibns) Act, although he has himself erected some 

Y. D. 1941—6 


BBNG. NON-AGRIO. TEN. (TEMP. PEOV.) ACT 

(1940), S. 3. 

ekchalas. {Henderson, /,) AjIT KuMAR DAS v. 
Anukul Chandra 45CW.N 678= 

73 C L.J. 527 = A,I.R. 1941 Cal 718. 

Ss. 3 and 6 — Applicability — Appeals — Appeal 

by tenant against decree for ejectment. 

The provisions for stay contained in Ss. 3 and 6 of 
the Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act do not apply to an appeal. The words 
“every suit and proceeding in any Court for ejectment 
of a non-agricultural tenant** used in these sections 
cannot be said to include an appeal. In any case, a 
tenants’ appeal against a decree for ejectment can in no 
sense be brought wiihin the words ‘ suit for ejectment”. 
{Edgleyand //.) PRANKRISHNA MuKHERJEA 

V. Jnananda ROY. I.L R. (1941) 2 Cal. 273 = 

45 C.W.N. 967. 

S. 3 Ejectment on account of the non-payment 
of rent" — Interpretation. 

The words “ejectment on account of the non-payment 
of rent” in S. 3 of the Bengal Act IX of 1940 are not 
used for purposes of indicating that the cause of action 
for ejectment must be the non-payment of rent, as under 
the substantive law non-payment of rent cannot be a 
ground for ejectment of a non-agricultural tenant. The 
Legislature meant that if a tenant was in arrears, a 
suit for ejecting such a tenant would be a suit for eject- 
ment “on account of the non-payment of rent"’. {Mitter, 

J j) Purnendu Nath T.^gore v. Narendra 
Nath. 194 IC. 581 = 14 R.C. 1 = 45 C W. N. 22 = 

A.IR. 1941 Cal 302. 

B Suit for ejectment "on account of nosi^ 
payment of rent*'— Interpretation. 

Mukherjea, J. ’-Obiter'. The words ‘ suit or pro- 
ceeding for ejectment on account of non-payment of rent'* 
in S. 3 of the Non-Agricultural Tenancy Act refer to 
that class of cases where under the terms or the lease 
itself the lessee forfeits his tenancy by reason of non- 
payment of rent. As a relief against forfeiture in such 
cases is provided in 8.114 of the T. P. Act, the Legis- 
lature probably thought it proper to exempt this class of 
cases from the operation of S. 3 of the Non Agricultural 
Tenancy Act. {Mukherjea and Biswas, JJ.) PrOVABATI 
Debi V. PROTAP Chandra Mazumdar. 

o „ ^ C.W.N. 991-74 C.L.J. 104. 

'"S* 3 — Suit for ejectment of defendant as tenant — 
When may be stayed — Suit for ejectment of defendant 
as trespasser — Procedure to be followed. 

A suit for ejectment may be one to eject a tenant on 
the ground that the defendant was a tenant under the 
plaintiff and his tenancy has subsequently ceased to 
exist, or it may be one to eject a trespasser on establish- 
ment of the plaintiff’s title. In the former case, if the 
plaint itself shows that the defendant is a non agricul- 
tura! tenant, and ejectment was not sought on the 
ground of non-payment of rent, the Court is bound to 
stay the suit under S.3 of the Non-Agricultural Tenancy 
Act at its very inception. If any dispute arises as to the 
character of the tenancy, the Court is bound to take 
evidence, and if it comes to the conclusion that the 
defendant in fact is a non-agricultural tenant, then also 
the suit must be stayed. If. on the other hand, the suit 
purports to be one for ejecting a trespasser, different 
considerations arise. As the plaintiff dees not admit the 
defendant to be a tenant, the suit cannot be stayed in 
limine. The Court must proceed to hear the suit in the 
ordinary way and lake evidence. If after taking evidence 
it forms an opinion that the defendant is really a tenant 
and non agricultural tenant within the meaning of the 
Act, it is not bound to stop the proceedings forthwith 
unless It further finds that the suit, as it stands, could be 
regarded as a suit to evict the defendant as a tenant on 
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BENG. NON-AGEIC. TEN. (TEMP. PROV.) ACT 

(1940). S. 3. 

the ground that the tenancy has been determined in any 
lawLl manner. If the Court allows the plaintiff to 
convert a suit for po>5e>sion against a tresoasser into 
one for ejei iment of a tenant, it is certainly bound to 
stay the suit. I'ut If, on the other hand, the suit is one 
which must necessarily fail, if the defendant is found to 
be a tenant and the plaintiff does not want to treat it as 
a suit for ejectment of a tenant, the Court should dismiss 
the suit on the finding that the plaintiff failed to prove 
his case, and the question of stay \\ill come, if and when 
the plaintiff in'tilutes a fresh suit against the defendant, 
seeking to e je^ t him on the ground that the tenancy 
which was fcuind in his favour in the previous suit had 
since then been determined. {Mukhfrjta and Biswas^ 

JJ.) Pkovabati Dedit'. Photap Chandra Mazum- 

DAR. 45 C.W.N. 991 = 74 C.L J. 104. 

Ss. 3 and 6 — or proceeding ^ — If includes 

(iPpe il — Appeal by Unant against decree for ejectment. 

VrX BisivaSy / — The words “.Suit or proceeding'* 
used in S. 3 or S 6 of the Pengal Non-Agri( ultural 
(Temporary Provisions) Act do not include an appeal. 
Kven assuming that an appeal is not excluded from the 
scope of these provisions, a tenant’s appeal against a 
decree for ejectment cannot be deemed to be a prOv-eed- 
ing for ejectment. It is a proceeding against ejectment. 
The provisions of Ss. 3 and 6 would not consequently 
apply to it. 

Per Mukherjea^ /.—It cannot be said that the expres- 
sion “proceeding” as used in Ss. 3 and 6 of the Act is 
not sufficiently wide to include an appeal or that an 
appeal arising out of a suit for ejectment of a non-agri 
cultural ‘enant is not hit by the provisions of these sec- 
tions. {Mnkherjea and Bisnas^ JJ') IaHUR MIAS', 

Abdul Gafeuw. 196 I.C 346 = i4 R C 223 = 

45 C.W N. 603 = A I R. 1941 Cal. 452. 
“Ss. 6 and 3 — Applicability— Appeals— Appeal by 
tenant against decree for ejectment. See PengaL 

non-agkicultural Tenancy (TE>tpoRARY Pro- 
visions) act, ss 3 AND 6. 45 C.W.N. 967. 

BENGAL PATNI REGULATION (VIII OF 

1819). S. 8. S 6 C 0 nd — Principal village — Criterion. 

Neither the area nor the hastabud can be regarded as 
the true or only critejion for deciding the que'ition 
■whether a village is to be regarderl as the principal 
village within the meaning of Sl 8. second, of the Patni 
Regulation. The importance of the village is the 
guiding test (Mitte> and Khundkar, JJ) KaMATA 

RANjAN Roy V. Bholanath. 45 0 W.N. 727. 

~ 8, 86cOQd — Publication of tnofussil notices’^ 

Publication at cutehery or at principal village^ 
Zemindar^ if has option^Cutehery of patnidar ^ If 
thiit of dat^pot^udof ^ 

The manner in which Mofussil notices are to be served 
is regulated by the provisions of S. 8 (cecond) of the 
Patni Regulation. This part of the Regulation does not 
authorise two alternative methods of service to be chosen 
at the option of the zemindar. If there is a cutehery in 
existence which satisfies the description given therein, 
the publication must be at that cutehery. If there is no 
cutehery on the land of the defaulter, that is to say. a 
■cutehery of the patnidar on the land of the patni taluk, 

it is then and then onlv that it would be open to the* 
zemindar to publish at the principal town or village of i 
patni mahal. The cutehery on the land of the defaulter 
that is to say, on the land of the patni taluk must be a 
cutehery of the patnidar If there be no cutehery of the 
patnidar on the land of the patni. but there are cutcheries 
of the dar-patnidars or subordinate tenure-holders or 
others holding under the patnidar, the zemindar is not 
Tequired to effect the Mofussil service on such cutcheries. 


BENGAL PATNI EEQN. (1819). S. 14- A. 

{Mstter and Jfhundkar^ JJ.) KAMALARANJAN ROV 
V. BHOLA NATH. 45 C.W.N. 727. 

S. 11 — Sale of patni tenure — Liability of pur- 
chaser for rent for preiious period. 

When a patni tenure is properly and validly sold 
under the provisions of Regulation VIII of l8l9 for 
arrears of rent due in respect of the same, the purchaser' 
cannot be saddled with the rent charge for any previous 
period. He takes it free and clear of any such obliga- 
tion and the utmost that can be said is that, liability Tor 
rent for any previous period is transferred to the surplus 
sale proceeds. {.Derbyshire, C .J . and Mukhtrjea, J,) 
GOUkI SaNKAR V, JATINDRA NaTH 

A.IR 1941 Cal. 255. 

■ 'S. 14 — Reversal of sale — I ndemnity to pur- 

chaser — Right to collection charges against Zamindar, 
On reversal of a patni sale under S. 14 of the Regu- 
lation, the auction purchaser is not entitled to claim 
from the Zimindar the collection charges incurred by 
him. {Milter and Akram, J J.) BiJOY ChaNDv. 

OfficialTrusiee of Bengal. 

I.L.R. (1941) 1 Cal. 90 = 195 I.C. 423 = 14 R C 96 = 

45 C.W.N, 90 = A I R. 1941 Cal. 337. 

S. X^^Reversal of patni sale — Indemnity to 

purchaser — Right tointerest on purch ise-tnoney deposited 
and on rent paid to Zaminlar — Purchaser^ if bound to 
apply to Collector for refund of surplus sale proceeds — 
Or to show that collections made by him fall short of 
amount of rent paid to zemindar. 

On the reversal of a patni sale under S. 14 of Regu- 
lation VIII of 1819, the auction-purchaser is entitled to 
apply to the Court which set aside the sale for a decree 
against the zamindar for the purchase-money deposited 
by him in the collectorate and for the amount of rent 
paid by him to the zamindar between the date from 
which the sale took effect and the date of its reversal 
together with interest at a reasonable rate from the date 
of payment till repayment. The auction-purchaser Is 
not bound to apply to the Collector for refund of the 
surplus sale proceeds. The zamindar should move the 
Court for an order requiring the Collector to send the 
money to that Court and the Court should adjust the 
amount sent towards the decree against the zamindar. 
Further, the auction purchaser is not bound to show 
that the collections, less the collecting charges, made by 
him fall short of the amount of rent which he paid to 
the zamindar and claim only the difference between the 
two as the amount of his loss. For, the legal effect of 
the decree reversing the sale is as if the sale had never 
been held and any retention by the zamindar of the 
amount of rent paid to him is itself a loss to the auction- 
purchaser. such retention being of another's, the auction- 
purchaser's money. {Mitter and Akram, JJ.) BlJOY 

Chand V Official Tri siee of Bengal. 

I LR. (1941) 1 Cal 90 = 1961,0 423 = 
14 R.O. 96 = 45 C.W.N, 90= A.I R. 1941 Cal. 337. 

S. 14 —Reversal of Patni sale — Rent for period 

between date of sale and its reversal — Liability of 
Patnidar, 

The legal effect of a decree reversing a patni sale is as 
if the sale had never been held. It Is he and he only 
who is liable to pay patni rent to the zamindar for the 
period between the date from which the sale took effect 
and the date of its reversal. (Mitter and Akram, J 
nijOY Chand v. Official Trustfe of Bengal. 
I.L.B (1941)1 Oal. 90 = 195 I.C, 423=U 

90 = A.I.R. 1941 Cal. SS7. 

"S. 14 A— Locus standi to apply— Hindu rever- 
sioner, 

A reversionary heir to the estate of a Hindu is com* 
petent to make an application for setting aside a patni 
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BENa. PERM. SETTL. REaN. (1793) Art. 6. 

sale under S. 14-A of the Patni Regulation as a person 
holding an interest in the patni by virtue of a title 
acquired prior to ihe sale, although he cannot be regard- 
ed as the defaulting tenure-holder within the meaning of 
this section. {Mukharjea and BiiWas^ J/>) ABUUL 

Awal V. Uday Chandra Das. 45 C W N. 998 = 

74 C L.J. 176. 

BENGAL PERMANENT SETTLEMENT RBGU 
LATION (I OF 1793). Art. ^—Effect of~Bihar 
Agricultural Income tax Act — If ultra vires. 

The effect of the Regulation is that re-assessment and 
re settlement of the lands should be for ever barred and 
the Government would no longer be entitled to increase 
the jama by reason of an increase in the zamindar’s in- 
come. It contains no promise that zamindar should in 
respect of the in:ome which he derives from the zamin- 
dari be exempted from liability to any future general 
scheme of property taxation, or that the income of a 
zamindari sh<juld not be subjected with other incomes to 
any future general taxation of incomes. Consequently 
the tax imposed on agricultural income of zamindars of 
permanently settled estates by the Bihar Agricultural 
Income-tax Act, 1938, is in no way an infringement of 
the rights granted to zamindars by the Permanent 
Settlement i'vegulatinns. The Act does notin anyway 
purport to affect, vary or repeal any provision in the 
Permanent Settlement Regulations and therefore cannot 
be said to be ultra vires on that ground. {Harries^ C. 
J.y Fail Ali and Manohar Lall^ J JHALAK 

Prasad Singh v. provinck of Bihar. 

20 Pat. 573 = 19410. 663 = 14 R.P. 17 = 
7B.R. 818 = 1941 1.T.R 386=4 F.L J. (H C) 178 = 
22 Pat L.T. 863= A.I.E. 1941 Pat. 306 (S B.). 

BENGAL PUBLIC DEMANDS RECOVERY 
ACT (III OF 19131, Ss. 4 and Certificate against 
dead man — Effect of — Substitution of heirs — Fermis- 
iibility. 

A certificate against a dead man is a mere nullity. 
As the Act makes no provision for the substitution or 
addition of his heirs as certificate debtors, the only 
course open to the certificate officer was to make a new 
certificate before the new rule which was published in 
the Calcutta Gazette on 21st May, 1936, came into force. 
{Henderson, J.) NaLINI KaNTA ROY v. SURESH 

Chandra Chakraverty. 

I.LE. (1941) ICal. 63 = 45 CW.N. 632 = 
73 C.L.J. 45 = A I R. 1941 Cal. 329. 

Ss. 4 and 5 — Certificates signed without filling 

in blanks — If legal— Sale on basis of such certificate — 
Validity. 1 940 Dig., Col. 64 SUDHIR CHANDRA 

CHAKRAVARTHI V. SUDHANSHU KDMAR. 

191 1 C. 266 = 13 RC, 223. 

^Ss. 5 and 6— Jurisdiction of certificate officer— 

Property situate outside his district. See 1940 D'g., 
Col. 64. Secretary of State v. Sved Sadek 
Reza. 193 I.C 807 = 13R C 453 = 

AIR- 1941 Cal. 167. 

■ S. 7 — Scope'— Proceedings for arrears — Separate 

accounts opened in respect of some co^sharers alter period 
of arrears and payment of quota by them— Proceedings 
against all— It bad. 

Where certificate proceedings have been started to 
realise dues from all the co sharers of an estate or 
*Wllage, the fact that separate accounts have been 
opened with regard to some of the co-sharers after the 
period for which the arrears are due would not make the 
proceedings without jurisdiction, though they may have 
paid their own quota. Such payment does not do away 
with the liability of the entire estate to pay the arrears 
^ue from the whole estate. {Manohar Laly J.) NISAR 


BENG.PUB.DBM. BECOV. ACT (1913), S. 20. 

Mahomed Khan v. Tanquir Ahmad. 

194 I.C. 479 = 13 R.P. 729= 7 B E. 782 = 

AIR. 1941 Pat. 629. 
Ss 7 and 52^Scope—Cefti^cate against dead 
man^No order of substitutun and no notice sent to 


heirs— Effect — Heirs— If bound. 

S. 52 of the Bengal Public Demands Recovery Act 
applies only where a certificate debtor dies after the 

issue of the certificate and before it is fully satisfied. It 
does not apply to a case where the original certificate 
Itself i> issued against a dead man. The entire proceed- 
ings based upon the certificate so issued against a dead 
person are wholly inoperative to affect the heirs of the 
deceased, when no order for substitution of the heirs 
was ever passed in the proceedings and no fresh notice 
sent as IS provided under S. 7 of the Act. Where the 
debtor dies after the proceedings are prcperly started 
against him, but no notice is served on the heirs or 
steps taken under S. 50 to appoint a guardian fora 
minor heir, the heirs cannot be said to be on record and 
the proceedings and sale will not bind the heirs, and 
their shares will not be affected by the sale. {Manohar 
Ball. J.) NlSAR MaHOMED KhaN i. TaNOUIR 

AHMED. 1941. 0.479 = 13 R.P. 729 = 7 B.R. 782= 

A.I R. 1941 Pat. 629. 
■S 8— Order prohibiting tenants from paying 
rent and for sale of property outside District— Jurisdic- 
tion of certificate officer. 1940 Dig, Col 64 Sec- 
retary OF State z; Syed Sadek Reza ' * 

193 I C. 807 = 13 R.C. 4-53= A I.R. 1941 Cal. 167. 

“ Officer accepting bid obtained 

by peon— Sale, if valid. 

There is nothing in S. 15 of the Public Demands Re- 
covery Act to suggest that the certificate officer must 
himself do everything in connection with the sale and 
not have the work carried out by his Nazir or other 
officers. The mere fact that the certificate officer direct- 
ed a peon to go to the Afofussil and obtain bids and 
accepted a bid so obtained, does not affect the validity 
of Resale. {.Henderson, J f) NaGENDRA NaTH HOY 
V. Dinendra Nath Roy. 46C.W N. 193 

S. 20 Certificate sale fir arrears of rent 

of tenancy by some of tenants— Appli. 
cabiltty of principle— B. T. Act, S. 146- W 
Although S. 146 A of the Bengal Tenancy Act may 

not in terms apply to a certificate sale for arrears of 
rent, the principle of representation of the tenancy by 
some of the tenants embodied therein will The ceAifi 
cate procedure is no doubt a summary mode for 
recovery of arrears of rent, but S. 20 (3 ) of the Public 
Demands Recovery Act makes it clear that the certificate 
holder may yet bring the tenure or holding to sale He can 
of course, do so by joining as certlficate-debtors all the 
persons interested in the tenancy, but even where he has 
not done so, he can succeed by showing that the persons 

against whom the proceedings are taken also represent 
iheinterestof those who have been left out in other 
words, that the persons named in the certificate as 

debtors do m fact represent the tenancy in its entirety 
Whether one or some of the co sharer tenants can be 
regarded as a representative of the whole body of co- 
tenants IS essentially a question of fact which has got to 
be determined on evidence like any other fact and 
where as here it has to be decided de hors the orovidon. 
of S. 146 A of the Bengal Tenancy Act, the ^tests' la id 
down therein may only serve as a guide so far as tb ev 
go. It cannot said that consistently with the prov i. 
sions of this section, there may not still be other cond i 
tions in which the presence of even one or some of the 
tenants as defendants will be as effective as that of all 
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{Biswas, J.) NURJAN BIBI v. SaYEMALI MULLA. 

45C.W.N. 460. 

" S. 20 — R<presetitation of tenancy — Bengal 
Tenancy Act, S . 1*16- .4. 

S. 146 A of the Bengal Tenancy .Act does not codify 
the general law regarding representation and dots not 
apply to certificate sales. The question whether the de- 
fendants represented the entire interests of the tenants 
for the purposes of the Public Demands Recovery Act 
must be decided under the general law without reference 
to that section. It does not follow from the fact that 
the defendants are the only persons whose names appear 
in the rent roll that they re|>resent the entire tenancy 
right. Agatn the mere fact that one of the defendants 
alone paid the rent would not make him the represen- 
tative of all the tenants for all purposes. i^Sen, Jf) 
Fazalak Rahim v. Khorsed alam. 

I L.R. (1941) 1 Cal. 339-45 C.W.N. 277 = 

a le. 1941 Cal. 333. 

■ ""S. 20 — of property for amount of certificate 
and also for subsequent arrears — Legality of sale. 

Under the Public Demands Recovery Act, property 
can be sold only for the sum due under the certificate. 
A sale of the property not only for the amount of the 
certificate but also for the arrears of subsequent years 
for which no certificate had been issued is illegal. {Sen, 

J.) Fazalak Rahim v. Khorsed Alam. 

I.L.K. (1941) 1 Cal. 339 = 45 C.W.N. 277 = 

A.I.E 1941 Cal. 333. 

■ 'S. 20(3 ) — Title of purchaser — Interest of tenant 
who ts neither certificate debtor nor represented by 
him — If passes. 

S. 20 (3; of the Public Demands Recovery Act pre- 
supposes that there has been a sale of the entire interest 
of all the tenants of the tenure or holding. It does not 
and cannot mean that the interest of a tenant of the 
holding or tenure who is neither a certificate debtor nor 
represented by a certificate debtor can be sold in execu 
tion of a certificate. {Sen, J) FaZALAR RAHIM 
Khorsed alam. I.L.E. (1941) i Cal. 339 = 

46 0 W.N. 277- A.I.E. 1941 Cal. 333. 

S. 29 — Scope — Suit to declare that sale did not 

affect interests of plaintiff— ^Bar of. 

S. 29of the Bengal Public Demands Recovery Act 
applies only to the case of a proper certificate, the 
section assumes that the certificate was a proper certifi- 
cate. But when there was no proper certificate at all, 
having been issued against a dead man, the heirs to 
whom no notice was sent and who were not at all on the 
record are not debarred from bringing a suit to have it 
declared that the sale did not a^ect their interests in the 
property. {Manohar Ball, J.) NlSAR MaHOMED 

Khan v. Tanquir Ahmad. 194 I.O. 479 = 

IS E P. 729 = 7 B E. 782 = A.I.E. 1941 Pat. 629. 

— — S. 37 — Adjustment of certificate debt^Question 
relating to — Jurisdiction of Civil Court. See 19-10 Dig., 
Col. 64. Secretary of State v, Syed Sadek 
Keza. 193 I.O. 807 » 13 E O. 453 = 

A.I.R. 1941 Oal. 167. 
^ "Ss. 37 and 36— Question if certificate was 
duly filed” — Jurisdiction of Civil Court. See 1940 
Dig., Col. 64. Secretary of State v. Svkd Sadek 
REZA. 1931.0. 807 = 13 E.O. 463 = 

A.IE. 1941 Cal. 167. 

S. 37 — Scope — Suit to set aside sale on ground 

other than fraud — Jurisdiction of Civil Court~Sale held 
on dale different from that mentioned in sale proclama* 
tion — Suit to set aside such sale— Maintainability. See 
1940 Dig., Col. 65, Tikendrajit Ghose v. MRITUN- 
JOY MONDAL (JADAV MONDAL). 13 E.O. 272 = 

191 I.O. 671. 


BENGAL EEGULATIO N (1793). 

■' S. AQ— ‘Applicability — Question between auction^ 
purchaser and representatives of certificate debtor, 

S, 46 of the Bengal Public Demands Recovery Act is 
no bar to a suit in which the question is between the 
auction-purchaser and the representatives of the certifi- 
cate debtor. {Manohar Lall, /.) NlSAR MaHOMED 
Khan 1/ Tanquir Ahmad. 194 I C 479 = 

13 R.P. 729 = 7 B E. 782 = A.I E. 1941 Pat 629. 

Sch. I, Cl. (8) — "Any arrear of rent'* — If 

limited to rent of tenancies governed by B. T . Act. 

Sch. I, Cl. (8) of the Public Demands Recovery Act,, 
authorises the issue of a certificate for the recovery of 
any arrear of rent in the case of property under the 
management of the Court of Wards, The term **rent*^ 
must not be limited to the rent -jS tenancies governed by 
the B. T. Act. {Henderson, /.) BaI CHAND v. BiJOY 
Chand Mahtab. 73 C.L.J. 460 = 45 0 W.N. 1004 = 

A I R. 1941 Cai 661. 

BENGAL PUBLIC GAMBLING ACT (II OP 
1867). S. 6 — Search warrant executed by different officer 
— Legality of search. See 1940 Dig., Col. 65. EmPeror 
V. Gobinda Chandra Das. 13 E C. 304 = 

192 I.C. 182 = 42 Cr.L.J. 263. 

Ss. 6 and 6 — Expression — “Common gaming 

house’* not used in search warrant — Prosecution, if 
entitled to benefit of S. 6. See 1940 Dig., Col. 65. 
Emperor v Gobinda Chandra Das. 

13 E C. 304 = 192 I.O. 182=42 Cr.L.J. 253v 

■ ■ ■ Ss- 6 and 6 — Warrant stating that house is used 
for gamblings Recovery of instruments of gamings 
Presumption, if arises. 

A warrant issued under S. 5 of the Bengal Public 
Gambling Act must indicate that the Magistrate has 
reason to believe lhal the house which he directs to be 
searched is used as a common ganting house, or, in 
other words, as a house which is used by its owner or 
occupier for the purpose of making profit out of gamb- 
ling transactions which take place therein. A warrant 
which merely states that the Magistrate has reason to 
believe that the house is used for certain gambling is not 
legal, and if the house is searched under such a warrant,, 
the presumption which is raised under S. 6 of the Act 
cannot arise from the instruments of gaming found 
therein. In such a case, it must.be proved by indepen- 
dent evidence that the owner or occupier of the house 
derived a profit from the use of these instruments of 
gaming {Edgley, J.) JiTFNDRA BhUBAN DaS v. 
Emperor. ILR. (1941) 1 Cal 58=1951.0, 7= 

14 E 0. 39= 42 Cr.L.J. 643=46 0 W N- 24 = 

A.I E. 1941 Oal 413; 

S. 6 — Race^books found in house^Evidentiary 

value. 

The fact that certain instruments of gaming, such as 
race-books, were found in the house is not sufficient to 
show that the house is common gaming house, though 
they might he treated as evidence. (Ed^leyt /.) 

Benoy Krishna Roy v. Emperor. 

192 I.O 736=13 E.O. 844 = 42 Cr.L.J. 319 = 

A.I.R. 1941 Oal 32. 

BENGAL REGULATION (XIX OP 1793), Sa 7 
and 8 —Assessment of rent — Suit for— Damages for 
period prior to suit — If can be recovered. See 1940 Dig.r 

Col. 65. Jugal Charan t; Debendranath. 

192 I.O. 618 = 13 E.0.S16. 

' “ (XXVII OP 1793)— Applicability— Hats and 
bazaars coming into existence subsequent to date of 
Regulation. See 1940 Dig,, Col. 66. MaSOOD AHMAD 
V, Bikan Mahuri. a IJft. 1941 Pat. e. 
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BENGAL REGULATION (1793), S. 7. 

Ss. 7 aiid 8 Half of produce— —Material time. 
See 1940 Dig., Col. 65. JugaL Charan v. Debenura* 
NATH. 192 I.C. 518 = 13 B.C. 816. 

S. 9— Applicability— Lands held in assertion of 

lakhiraj rights but no grant before or after 1790 proved 
—Assessment of rent— Civil suit— .Maintainability. See 
1940 Dig., Col. 66. JuGal Charan v. Debendra- 
NATH. 192 I.C. 518 = 13 R.C 316. 

S. 9— Land held under invalid lakhiraj grant — 

Assessment of revenue— Civil suit —Maintainability— 
Bengal Regulation II of 1819, S. 30— Bengal Act VII 
of 1862, S. 2, See 1940 Dig., Col. 66. JUGAL 
Charan t/. Debendranath. 192 I.C 518 = 

13 R.C. 316. 

(I OF 1829 ) — Reiision — Powers of Bihar and 

Orissa Board of Revenue^Questions of fact — inter 
ference — Grounds, 

The Bihar and Orissa Board of Revenue has general 
powers of supervision and control and it can sit aside an 
order declared by law to be final if such orders had 
been made without jurisdiction. As a supervising Court 
the Board may interfere for the purpose of preventing 
^;ross abuse or gross injustice. Although the Board does 
not, as a matter of practice, often interfere on questions 
of fact, it cannot be said that it can in no circumstan;:es 
interfere on questions of fact. {Middleton.') RaM 

Keshwar Singh v> Deoki Singh. 

(igiDP.W.N 311 = 7BR 684. 
BENGAL RENT ACT (X OF 1859). Ss. 160 and 

151 — Order of Deputy Collector in execution proceed’ 
ings — Appeal and second appeal . 

In S. 160 of the Rent Act, the word ‘ suit” does not in- 
clude execution proceedings. No appeal or second 
appeal lies from an order passed by a Deputy Collector 
in those proceedings. {Henderson, J.) SaKKAL SaR* 
DAR V, ISWAR Das Thirani. 

I.LR. (1941) 2 Cal. 366 

BENGAL REVENUE FREE LANDS REGULA- 
TION (VIII OF 1800). S. 10— No entry in Pergunah 
register relating to lakhiraj — Non-registration of grant — 
Presumption. 4?^/ 1940 Dig., Col. 67. PROVINCE OF 
Bengal v. Mrjtunjov Roy. 

19110.499 = 13 R.C. 246. 

BENGAL TENANCY ACT (VIII OF 1885), Ss. 3 

and -Occupancy holding purchased before 1928 — 

Purchase recognised by one of cO’sharer landlords — 
Purchaser, if tenant’^ His right to pre emption, 

A purchaser of an occupancy holding before the 
amending Act of 1928 was passed, whose purchase was 
recognised by one of the co“sharer landlords is a tenant 
within the definition in S. 3 of the B. T. Act. He has, 
therefore, a right of pre-emption under S. 26- F of that 
Act. {Henderson,/.) ALTAB ALI ABDUL MaJID. 

45 O.W.N. 1068=A.I R. 1941 Cal. 716. 

■ S. 3 (17) proviso, (as amended by Act rv;of 

1928) — Retrospective effect. 

The proviso to S. 3 (17) is not retrospective in effect. 
(Henderson, /.) SUDHINDRA CHANDRA SiNGHA v\ 

Jadav Marak. A.I.R. 1941 Cal 717. 

— . 3 . th-'lInder-raiyat'—Sub-lessee of homestead 

land under occupancy raiyat — T , P. Act If applicable 
to sub’leasf. 

Where the lands included in the holding of an agri- 
OQltural raiyat consist partly of agricultural and partly 
of homestead lands, and the portion which can be used 
as homestead is let out for residential purposes, the 
under-tenant will be an under-raiyat within the meaning 
of S. 4 of the B. T. Act, and the provisions of the T. 
P. Act will not be applicable to the sub-tenancy. 
\Mukherfea and Roxburght //.) ArUN KUMAR 


BENGAL TENANCY ACT (1885) . 23. 


SiNHA V. Durga Charan Basu. 196 I C. 702= 

73 C.L.J. 604 = 46 C.W.N.’ 805 = 
„ ^ _ A.I.R. 1941 Cal. 606. 

S, 5 Status of tenant — Tenure-holder or raiyat, 
A kabuliyat executed prior to the Bengal I'enancy Act 

did not clearly indicate whether the tenant was to culti- 
vate the land himself or lease it out to others. In one 
place it said that besides enjoying the land in raiyati 
right the tenant would have no right of sale or transfer 
without the consent of the landlord and there were 
further restrictions on his right to cut away and appro- 
priate trees. The executants of the kabuliyat was Raj- 
bansi by caste and Jotsdar by profession. At the incep- 
tion of the tenancy the area was considerably Lss than 

100 bighas and the C. S. records described the tenant 
as settled raiyat. 

that in the circumstances of the case the pre- 
sumption raised by the C. S. records in favour of the 
tenant was not rebutted and that he was a raiyat and 
not a tenure-holder. {Mukherjea, /.) SURENDRA 

Mohan Sardar v, Nagendra Chandra Lahiki. 

193 I.C, 121 = 14 R.C. 178 = 73 C.L.J. 73 = 

Q - T' A.I.R. 1941 Cal 480. 

a. o Kp)— Tenant claiming to be raiyat^Onus of 

proof. 


Where the land demised has more than 100 bighas in 
area, the presumption arising under S. 5 of the B. T 
Act is that the settlement holders are tenure-holders* 
The onus is on those who claim to be raiyats to rebut 
the said presumption, and this they can do by a refe- 
rence to the lease itself, if the lease is of an unambiguous 
nature, but if it is ambiguous, the surrounding circum 
stances must be looked at. {R.C, Mitter and Latifur 
Rahman, JJ.) SyED UddIN AHAMMED 2 / HemaNta 
KumaRIDevi. 72 C.L J.402. 

T^' certificate — If instrument of 

transfer. 1940 Dig., Col. 67. BaSanta Kumari 

DASI 2*. JNANENDRA NATH GHOSH. 191 1,0. 824= 

^ -S- 22— Co-sharer landlord in exclusivf posse- 

sion— 1 hikadar under— Settlement of land on settled 

raiyat owning share in proprietary interest— Accrual of 

occupancy rights— Subsequent collectorate partition— 
Land allotted to another co-sharer— Right of latter to 
recover possession— Bengal Estates Partition Act 9 
99 1940 Dig., Col. 68. INDER Ohan/r!, 

RADHAKRISHNAJI. 13 R.P. 601 = 7 B.R 521 1* 

192 I.C. 615= A.I.E. 1941 Pat. 24. 

—SB. 23 and IQ— Land let out as raiyati for 
agricultural purpose— Conversion of portion into tank 
and raising remainder for erection of house— If trnki 
hit id by S. 2l-Suih usir. it comtitutci imprmimenti 

— Remedy of landlord. 

Where one portion of the land which was let out as 
raiyati land for the purpose of agriculture is converted 

into a tank and the remaining portion is rai‘^ed for the 
purpose of the erection of a dwelling house thereon so 
that no portion of the land can be used for agriculture 
the land is used in a manner which is nrohihiiPH k« 
S. 23 of the Bengal Tenancy Act. The excavation 
made on the land and the construction proposed to b 
made do not constitute improvements within the 
ing of S. 76 of the Act under this section, the immove’ 

ment must be an improvement to the holding in whtrK 
the construction is made. The Act does not empower a 
tenant to utilise one holding for the purpose of improving 
another holding irrespective of the question whether such 
use would impair the value of the former holding 
Again, the improvement must be consistent with the nur* 
pose for which the holding was let and it must add to the 
value of the holding. In the above circumstances the 
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BENGAL TENANCY ACT (1885) S. 26-C.. 

landlord is entitled to a mandatory injunction upon the 
tenant directing him to restore the land to its original 
condition and al<o to an injunction restraining him front 
using the land in such a way as to render it unfit for the 
purpose of agriculture. {Seu, /.) RaJA KaMaLa- 
RANJAN p. Abdul Gafur. 45 C.W N. 464. 

— — S. 26-C — Applicability — Gift of occupancy kold~ 
ing by Mahomedan. 

The words 'every transfer” in S. 26.C are quite 
general, and must beheld to include a transfer by a 
Mahomedan, so that the result will be that a gift of an 
occupancy holding by a Mahomedan must not only 
comply with the rules of Mahomedan law, but also 
satisfy the requirtmenis embodied in S. 26-C. {Biswas, 
/.) SRIMAI IJAN V. FULJaKHATUN. 

A IE. 1911 Cal. 266. 

S. 26 E — Application for confirmation of sale — 

Limitation — Limiiattcn Act , Art, I8l. 

There is no period of limiiation within which an 
application for confirmation of sale under S. 26-E of the 
Bengal Tenancy Act could be made. Such an applica- 
tion would not attract Art. 181 of the Limitation Act 
which contemplates a case where a Court has got to be 
moved by an application and without which it is not 
bound to exercise its powers, S. 26 E, as it stood prior i 
to the Amendment Act of 1938, nowhere laid down 
that an application was necessary for confirmation of 
the sale. {A/ukheriea and Bi\was, J J.) MaNDI MIA 

V. Sekander Mia. 195 I C. 708« 14 B.O 128- 

45C.W.N. 493 = AIR 1941 Cal 411. 

* S« 26 E — Application for confirmation of sale 
rejected for non payment of landlord's fee — Fresh appli- 
cation ^If cempetent. 

Where an application by the purchaser for confirma- 
tion of sale under S. 26 E of the Bengal Tenancy Act 
was rejected by the Court for non compliance with its 
order directing payment of landlord's fees, and the Court, 
however, did not direct a forfeiture of the purchase- 
money and a re-sale of the properly under sub S, (3; of 
that section, it is competent for the purchaser to make 
another application for confirmation of the sale. 
{Mukherfea and Biswas, J/.) MaNDI Mia v. SeKan- 
DER Mia. 196 I.C. 708= 14 R.C. 128 = 

46 C.W N. 493 = A.I R. 1941 Cal. 411. 

" S. 2^-^~Payment of landlord's fees^Ttme 
limit. 

There is no time limit prescribed by S. 26 E of the 
Bengal Tenancy Act for the payment of the landlord’s 
fees. The Court can indeed specify the time within 
which the fees have got to be paid and in default can 
forfeit the purchase-money and direct a re-sale, but so 
long as it is not done, an application for the payment of 
the landlord's fees is not barred. {Mukherjea and 
Biswas, //.) MaNDI MIa » SeKaNDER MIa. 

195 I.C. 708 = 14 E.C. 128 = 46 C.W N. 493 = 
c ^ . ... AI.E. 1941 Cal. 411. 

O. 26-E— of holding before repeal of section 

— Confirmation of sale subsequent to repeal-^Landlord's 
fee^ if must be Paid, 

If a sale of an occupancy holding in execution of a 
money decree was held prior to the repeal of S. 26 E of | 
the Bengal Tenancy Act by the Amendment Act of 1938, 
the purchaser applying for confirmation of the sale after 
the repeal of that section is bound to pay the landlord’s 
fees under the provisions of that seccion before he can 
have the sale confirmed. When the repealing enactment 
repeals a substantive right as well as the procedure by 
which the right was enforced, in such cases if the right 
is saved in respect of any transaction which was com 
pleted prior to the Introduction of the Act, the remedies 
in respect of such rights are also saved under S. 8 of the 


BENGAL TENANCY ACT (1885), S. 26-F. 

Bengal Generf«l Clauses Act. {Mukherfea and Biswas, 
JJ.) Mandi Mia v. Sekandek mia. 

196 1.C. 708 = 14 E C. 128= 45 C.W N. 49S=^ 

A.I.R 1941 Cal. 411. 

' - S. 26-F (as amended) — Applicability — Docu- 

ment of transfer executed beiore and registered after 
section coming into force. See 1940 Dig., Col. 69; 
Gobardhan Bar v. Gunaohar Bar. 

193 I.C. 630= 13 E.C 433 = A.I.E. 1941 Cal. 7& 

S. 26-F (as amended) — Applicability — Pur- 
chase by ro-sharer jointly with strangers — Right of pre- 
emption of other co-sharers. See 19-10 Dig,, Col. 69. 
KHODAJA ABDUL KHALEOUE. 

I LE. (1941)1 Cal. 303, 

S. ^Co^sharer not served with notice under 
S. 26~C^Apptication by, for pre-emption-^Limstation, ' 
Although there is no liniiiaiion for an application for 
pre-emption under S. 26.F of the Bengal Tenancy Act 
by a co-sharer tenant on whom no notice of transfer 
under S. 26.C has been served, it is not open to him to 
apply at any time. He must apply w-ithin a reasonable 
1 time from the date of his knowledge of the transfer, 

I {Henderson, J.') AVElUNNlSSA BiBI V. JaHAR ALI 

45 C.W N. 736. 

" 5- 26 F — Landlords Purchasing 8 annas share in 
tenincy — Jf co-sharers of tenant Z’endors — Sale by 
tenants of remasning S antias share — Fight of landlords 
to pre emption. 

If the landlords purchase an 8 annas share in an occu- 
pancy tenancy, their interest as landlords is kept distinct 
from their interest as tenants under S. 22 of the Bengal 
Tenancy Act, and they are, therefore, co-sharers of the 
tenant vendors within the meaning of S. 26 F of the 
Act, If the tenants sell their remaining 8 annas share^ 
the landlords are entitled to pre-emption under that 
section. {Hmderson, J.) AMJOD TaI-UKDAR v, 
ROHINI Kanta. 73 C L j. 626 = 46 C.W N. 901. 

■ S* 2Q-T— Order allowing pre-emption — Second 
appeal 

A second appeal is not competent from an order 
allowing pre-emption under S. 26-F of the B. T. Act. 
{Henderson, J.) 3ANTOSH KUMAR v. UPENDRA 

Nath. 46 0.WJI.790. 

S. 26-F (as amSDded) — Proceeding under-r- 
Pariies — Co sharer tenants— If necessary parties. Sei 
1940 Dig., Col. 70. GobaRphan Bar v, Gunadhar 
Bar. 193 I.C. 630= is E.C. 483= 

A.IR 1941 Oal.78. 

S. 26 F- — Right of pre-emption— Purchaser of 
occupancy holding before 1928— Purchase recognised by 
one of CO sharer landlords. See B. T. ACn\ SS. 3 AM> 

, 46 OWN. 1068. 

S. 26-F — Right to apply— Unrecogni^sed purcha*^ 
ser of share of occupancy holding. See 1940 Dig,. Col. 
70. Abdul Majid r. ALTAB ALI. 19110 494= 

o , 13 E 0. 245; 

Ss. 26-F (New'land Ri ght to pre-empt--- 

Co-sharer of under raiyati holding v>tth occupancy 
rights. ' ^ 

Under the new S, 26-F read with S. 48-G of the B.T. 
Act, the right of pre emption is not available to a cor 
sharer of an under-raiyati holding with occupancy 
liphts. {Henderson, J,) SaNIOSH KUMAR v, 

Upendra Nath. 45 O.W.N. 790^ 

26-F {fS&Vt')— -Scope of enquiry — Question 
whether transfer it hew^mx—ff relevant. 

^ The question whether the transfer la henami is entirely 

irrelevant to a proceedmg under S. 26-F of the Bengal 

Tenancy Act. Ir U entirely outside the scope of this 
section to enquire into aud investigate questions of thisf 
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kind. {Henderson^ /.) SiNDHURAM v. AmBICA 

Charan. 46C.WN. 658. 

“S. 26 F — Shares of applicants after pre emption 
— How determined. 

If there is only one applicant from among the joint 
landlords, he obtains the whole interest. This right 
depends not on his share in the landlord’s interest but 
on the fact that he provided the whole of the considera- 
tion. Again* under sub-S. (4) a co sharer may apply to 
join in an application; but he must deposit the amount 
which the Court fixes as his share of the consideration 
and expenses. The share which might be claimed by 
the other co-sharers who have not joined in the applica- 
tion would pass to the original applicant. Hence, it is 
clear that the shares after pre-emption will depend not 
on the Original shares but on the amount of considera- 
tion money re-pectivdy contributed. {Henderson, J,) 

Reazaddi Bepari V. Yakub Bepapi, 

AIR. 1941 Cal. 416. 
" “S. 26 F (as amended) — Transfer executed be- 

fore but registered after amended section coming into 
force — Right of co sharer tenant to apply for pre- 
emp ion, 1940 Dig.. Col. 70. UmaShaSHI Devi 
V. KADHA BlNODlNl DEVI. 72 C L.J. 387. 

— S, 26-F (1) (a) — 'Purchase' — Meaning of . 
Under S. 20 F (1) (rr) of the Bengal Tenancy Act, the 
transfer excepted is one to a co-sharer in the tenancy 
whose existing interest has accrued otherwise than by 
purchase. Such purchase does not mean (he actual pur 
chase which has given rise to the claim for pre-emption. 
(Henierson, /.) SiNDHURAM V. AMBICA CHARAN. 

45 C.W.N. 658. 

— -S. 26 F (2) — "Consideration money" — Meaning. 
Under S. 2"'-F (2) of the Bengal Tenancy Act, an 

applicant must deposit the consideration money as stated 
in the notice of transfer. Where it appears from the 
kobala that the parties valued the property at a certain 
amount free from incumbrances but it transpires from 
the actual notice that only a portion of it was paid in 
cash and the balance was unpaid on the ground that it 
is due on the incumbrance, the amount actually paid in 
cash is the consideration money to be deposited. 
{Henderson, J) HaFIZUR RahMAN r/. AMJAD ALI 
TaLUKDAR. I.L.E (1941) 2 Cal. 279 = 

73 C L.J. 629 

— ■ ■S. 26-F (5) and (6) (as amendedby Act VI of 

1938 ) , — Application by co-sharer s^Court allotting 
whole of share to one of applicants and dismissing claim 
of other applicants — Legality of order. 

In the case of an application by co-sharers under 
S. 26-F an order allotting the whole of the share sought 
to be pre empted to one of the applicants, and dismis- 
sing the claim of the other applicants without apportion- 
ing I he share between them is in direct contravention of 
sub-S. f5) of that section. Apportionment means the divi 
sion of the property amongst the persons entitled to it 
and in making the apportionrnent the Court must allot 
something to all of them. {Henderson, Jf) NabiRUD- 
DIN Sarkar V, OSMAN Gani. A.I.R. 1941 Cal. 481. 

S. 26-G — Applicability— Mortgage giving mort- 
gagee all rights of usufructuary mortgagee and also 
right of sale. See 1940 Dig. Col. 70. KHOaJ Jama- 
DAR V, Abdul Sobhan Khan. 191 1.C. 713= 

13 E.C. 274. 

S. 26 G— Mortgage — Construction — Usuftuc- 

tuary mortgage by conditional sale. 1940 Dig., 

Col, 71. Mahendra Nath Sardar v. Kali Pada 
HaLDAR. I.I* B (1940) 2 Cal. 673= 

194 I C. 608 = 13 E.O. 613. 

f- S. 26 G— Mortgaged land represented as 
mokaraii holding— Mortgagor, if estopped from show- 


BENGAL TENANCY ACT (1885), S. 26-G. 

ing that it is occupancy holding. See 19-10 Dig., Coi. 7l. 

Mahendra Naih Sardar v. Kali Pada Haldar.* 

I.L.R.(1940)2Cal. 573=194 I.C. 608 = 
a or ^ . V , , 13R.C. 513. 

. (5) (after amendment 

in 1938;— K ahdity — If ultra vires of Provincial 
Legislature -Section, if conflicts with Ss. 62 and 68 of 
T. P. Act Scope of section — Personal covenant in 
nature of indemnity clause in usufructuary mottgage — 
If alters nature of mortgage. 

■ T. Act as it stood after amendment 

Ifi c / i}Ot t/Wx of the Provincial Legbhture. 
bub-S. (l; (a) of this section which was introduced by 
ct VI of l938, so far as it allows the mortgagor of an 
occupancy holding in any form of usufructuary mort- 
gage which was entered into before Act IV of 1928 to 
recover possession of the moitgaged property after the 
expiry of 15 ) ears or the period mentioned in the bond, 
whichever IS less, is undoubtedly in conflict with the 
provisions of S. 62 of the T. P. Act. But this repug. 
nancy is perfectly immaterial, as this is a matter which is 
not covered by the concurrent list. This relates to 

transfer of, or contracts relating to, agricultural lands, 
and the Provincial Legislation is valid, even though it 

contradicts any existing Indian Law. If the Provincial 
Legislature has power to make a legislation with regard 
tofuturetransfers.it can certainly, in virtue of its 

plenary powers, give retrospective effect to such provi- 

/c\ transfers made before 192S. 

k MW ** provides that the consideration 

snail be extinguished, is not in conflict with S. 68 (l> 

(a) of the T. P. Act under which the mortgagee has a 

personal remedy against the mortgagor. It is only a 

pure usufructuary mortgage that conforms to the type 
defined ,n S. 58 of the T. P. Act, which comes 
within the purview of S. 26 G of the B. T. Act If there 
is a personal covenant to pay. the mortgage will cease to 
be a usufructuary morigage and it can rank only as an 
anomalous or mixed mortgage, which is excluded from 
the purview of that section. If this construction is 
sound no conflict with S.68 (l) {a) of the T. P. Act is 

possible.forin cases where that section will come into 

operation, S. 26.G of the B. T. Act will have no appli. 
cation at all. But the presence of a personal covenant 
to pay in a usufructuary mortgage, which is in the nature 
of an indemnity clause as when the mortgagor under- 
takes to pay interest or compensation or the whole or a 

portion of the mortgage-money if the mortgagor is dis- 
possessed from the mortgaged property, will not alter the 
nature of the mortgage, and the case will still come 
under S. 26-G of the B. T. Act. Such an agreement is no 
part of the mortgage transaction, for it comes into effect 
only when the mortgage fails. It is a colliteral agree- 
ment, and whether it is enforceable or not isanSther 
matter. {Mukherfea and Roxburgh, /J.) Akbar Ali 

z/. Mafijuddin. 45 0.W.N. 823 = 74 C.LJ. 370. 

Ss. 26 G(6) and 3 (3)— Complete usufructuary 
mortgage— Mortgage with possession for certain period 
—Period considered sufiicient to extinguish loan— Ptr 
sonal covenant to indemnify mortgagee if loan is not so 
extinguished— Nature of mortgage. See 1940 Dig Col 

73. Prafulla Chandra Gope v, Soaru .Mahomed! 

191 I.C. 720= 13 R o 977 * 

F^ 40 ^fr tgage-Constructionl 
See 1940 Dig., Col. 73. GayamanI Bewa v Dhara- 

nidharJana. 191X.C.17&. 

— — S. 26 G (5)— Mortgage including both occupancy 
holding and tenures— Mortgagor’s right to recover 
possession of occupancy holdings. .S'r^l940 Die Cni 

74. PRAFULLA CHANDRA GOPE ». SOARU MaHO 

191 1.O. 720 = 13 E.O. 277 ’ 
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S 26 G (6) — Morlpage of occupancy holding 
describing it as mokarari tenancy — Mortgagee cognisant 
of actual facts— listoi)peI against mortgagor. 19-10 

Diti Col 74. Bhutnath Jana v. Gopal Prosad 
SjChv. 193 I.C. 26 = 13 B.C. 361. 

- g 26 G (5) — Mortgagors in possession as adihars 
under mortgagee — If competent to apply for restoration 
of possession. 1940 Dig., Col. 74. PrafulLA 

Chandra Gope t'. Soaru Mahomed. 

191 I.C. 720=13 R.C. 277. 


— S. 26-G (5) and (6) — Mortgagor put into pos- 
session by order of District Judge — Order •reversed in 
revisson^Reeovery of possession by mortgagee — Proper 

feviedy — C. P- Code^ 144, 

An application under S. 26-G (5) and (6) of the 
B T. Act by the mortgagor to be put into possession 
was dismissed by the Munsif but was allowed by the 
District Judge and in accordance with that decision the 
mortgagor was put into possession. In revision the 
decision of the District Judge was set aside and that of 

the Munsif restored. The mortgagee applied for 
restitution under S. 144, C. P. Code. 

Held, that the proper remedy of the mortgagee was 
by an application under S. 144, C. V. Code, and that a 

suit by him would be barred. {^Henderson, J ) GURU 

Prosad v. sheikh Karim Bux. 45 C.W.N. 346. 


S. 26 G (7) — Retrospective operation, 

Sub-S. (7) of S. 26-G of the B. T. Act inserted by 
Act XVIII of l940 has not the effect of making com- 
petent appeals which w’ere incompetent when filed. 
There is nothing to suggest that it ha# such retrospective 
effect. (^Henderson, /) KaRAM NEWAJ v. NHTYA- 
MOYEE DaSSVA. 46 C.W.N. 397^ 

Ss. 26-J and 188— Sale of occupancy holding 

under erroneous description as mokarari before repeal of 
sections Landlord’s right to recover balance of land- 

lord’s fees by application— If subsists after their repeal 
—Bengal General Clauses Act, S 8 (c) and {e). See 

1940 Dig., Col. 75. Dhirendra Nath Rov v. Ijjat- 
ALI Miah. 194 I.C. 511 = 13 E C. 514, 

— S. 29 — Applicability — Suit for assessment of fair 


In a suit for assessment of fair rent S. 29 can have no 
application. (^Henderson, J.) GOPAL Chandra v, 
Dwarika Nath. 195 LC. 864 = 14 E.C. 144 = 

A.I.E. 1941 Cal. 446. 

— — — S. 48 (c) — Decree for ejectment against under- 
raiyat — If binds kis sub lessee. 

The principle that a decree for eviction against a 
lessee is binding on the sub-lessee even though the 
latter has not been made a parly to the suit is not appli- 
cable to the case of a tenancy under the Bengal 
Tenancy Act. A sub-lessee under an under-raiyal who 
acquires the status of an under-raiyat, can be ejected 
only under the provisions of S. 48 (r) of that Act and 
•not otherwise. i^Mukherjea, J.) SeRAJUL HUQ Mia 
V. ABJAL MIA. I.L-E. (1941) 1 Cal 382 = 

196 I.C 419 = 74 O.LJ. 388 = 46 C.W.N. 339 = 

A.IE. 1941 Cal 361. 
— S. 48-1* — Applicability — Sub lease created before 

1928. 

S. 48 F of the B. T. Act does not apply to a sub- 
lease created before the Amending Act of 1928 came 
into force. {Mukherjea, J.) SERAJUL HUQ MIA v. 
ABJAL Mia. I L.R. (1941) 1 Cal. 382= 

1961.0. 419=74 O.L J. 388 = 45 O.W.N. 339 = 

A I R. 1941 Cal. 351. 
— — S. ^Z-T^Sub-lease by uuder*raiyat — Landlord's 
consent— If necessary. 

The word ‘transfer’ in S. 48-F of the B. T. Act is 
sufficiently wide to include a sub-lease as well, and an 


BENGAL TENANCY ACT (1886). S. 76. 

under-raiyat cannot sab-let his land except with the 
consent of the landlord. {Mukherjea, /.) SERAJUL 
HUQ Mia V. Abjal mia. I.L.R. (1941) 1 Cal, 382 = 
196 I C. 419 = 74 C.L J. 388 = 45 C.W.N. 339 = 

A.LR. 1941 Cal. 351. 

S. —Retrospective operation. 

S. 48-G of the B. T. Act cannot be said to be retros- 
pective in its operation so as to attract the provisions of 
.S. 65 when the decree for rent was obtained against an 
under-raiyat before the Amending Act IV of 1928 was 
passed. {Mukherjea, J.) AbduS SaMAD MOLLA v. 

Abdul gofur molla. I.L.R. (i94l) 1 Cal 409= 
196 I.C. 357 = 14 R.C. 227 = 45 C.W.N, 367= 

A.I.R. 1941 Cal. 396. 

3. 60 — Presumption under - Applicability — 

Record of-rights finally published. See 1940 Dig., Col, 
76. Khodadat Bibi V. Kamala Ranjan Roy. 

192 I.C. 77 = 13 E.C. 301. 
— '"S. 60 — Presumption under — Applicability — Suit 

to eject defendant as trespasser. 1940 Dig., Col, 
76. Khodadat Bibi v. Kamala Ranjan Roy. 

192 I.C. 77=13 R.C. 301. 

' S. 60 — Presumption under — Rebuttal — Slight 
variation in rent— If sufficient. See 1940 Dig,, Col. 76. 
ABDUL WaHEB r, NAGENDRA CHANDRA LAHIRI. 

I.L.R. (1940) 2 Cal. 669 = 192 I.C. 685 = 13 R.C. 3S5. 

S. 51 — Presumption under — Applicalility — 

Written lease. See 1940 Dig., Col. 76. ATUL KRISHNA 
BOSE V. Zahed MondaL. 193 I.C. 636 = 

13 R.C. 445 = A.I R. 1941 Oal. 102. 

“3. 52 — Excess area found on re-measurement— 
Settlement of increased rent— Previous measurement not 
proved to be inaccurate — Deduction from total area— If 
may he allowed — Rule of practice. 

Where on re-measurement an increase in the area of 
the land settled with a tenant is found, deduction from 
such increased area can be allowed for the purpose of 
settling increased rent although it is not proved that the 
previous measurement, on the basis of which the settle- 
ment was made, was in any way inaccurate or wrong. 
When the subsequent measurement is made during the 
cadastral survey operation and the previous measure- 
ment was a private measurement made by the landlord 
without the aid of any scientific instrument, it would not 
be improper for the Court to make some deductions 
from the survey area with a view to reduce the two 
areas to a common standard for comparison. In the 
absence of any better materials, it would be proper for 
the Court to adopt as a matter of practice the rules laid 
down by the settlement authorities according to whicih a 
deduction of 5 per cent, from the total area is allowed 
when the previous measurement is proved to have been 
done with more than usual accuracy and in all other cases 
a deduction of 10 per cent, is permitted. {Mukherjees 
and Biswas, JJ.) JaNAKINATH GUHA v, BaZLKR 
Rahaman. I.L.R. (1941) 2 Oal 24 = 

46 C.W.N. B76. 

"S. 75 A {2')—Applieahiliiy — Decree for enhance* 
ment under S. Decree passed before section eoming 
into force, 

S. 7S-A. sub-S. (2) of the B. T. Act, applies to a 
decree for enhancement of rent, made by a Revenue 
Officer under S 105 of that Act. It is immaterial that 
the decree was passed before that section came into 
force, as the decree is one made under the provisions of 
the Act and is, therefore, within the terms of that 
section. {Henderson, J) NAGENDRA CHANDRA 
LaHIRI V, MOULVI MD. ABDUS SOBHAN SAHIB. ' I 

I ' 45 C.W.N. 1001. 

S 76 Land let out as raiyati for agricultural 
purpose— Conversion of portion into tank and raising 
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BENGAL TENANCY ACT (1885), S. 85-A, 

remainder for 6rGction of house— Such user, if con- 
stitutes improvements. B. T. ACT. Ss. 23 AND 76. 

„ . 46C.W.N.464 

S. Applicability — Patni tenure— Sur^ 

render by fractional patnidar. 

The provision for surrender as contained in S. 85-A 
-of the B. T. Act is totally incompatible with and con- 
trary to the essential incidents of a patni as laid down 
in Regulation VIII of I819, and in view of the provision 
of S. 195 ' {e') of the B. T. Act it cannot be made 
applicable to a patni tenure. Even if it applies, it 
cannot possibly entitle a fractional patnidar to surrender 
his undivided share in the taluk unless his co-sharers 
also joined with him. {^Derbyshire, C,J. and Muk- 
herjea. J ) NlTYA RaNJAN MuKHERJEE v. NIRANJaN 

Chandra. 195 I C. 79=14 R c. 43 = 

74 C.L.J. 393 = 45 C.W.N. 137= 

A.I.R. 1941 Cal. SSO. 
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ienancy not transferable and subsequently surrendering 
it to landlord, * 

Even in the case of sale by a tenant of a holding not 
•transferable, the vendee acquires all the rights of the 
original tenant unless there has been an abandonment, a 
relinquishment or repudiation of the tenancy. A sur- 
render of the tenancy to the landlord by the original 
tenant subsequent to sale is incompetent. {Edgley, /.) 

Kala Mia V. Kshetra Mohan Pal. 

A.I.B. 1941 Cal. 269. 
"■ '-S. 86-A — Retrospective effect . 

S. 86 A of the Bengal Tenancy Act merely lays down 
a rule of evidence, but has no retrospective efiect. It 
has no application to a case where the diluvion and the 
abatement of rent took place before its enactment. 
{Henderson, /.) GOPAL VaKTA v. GOPAL MuNSHI. 

195 I.C. 450 = 14 R C. 100=46 C.W.N. 679 = 

A.I.E. 1941 Cal. 432. 

■ S. 95 — Common manager and proprietors — 
Powers of borrowing,' 

Per Nasim Ali, J . — There is no authority or princi- 
ple which precludes a proprietor or a set of proprietors 
of an estate under the management of a common 
manager appointed by the District Judge under S. 95 of 
the Bengal Tenancy Act from borrowing money without 
the permission of the District Judge for purposes un- 
connected with the management of the estate. He can 
pay off the debt incurred by him out of his share of the 
income of the estate which may be paid to him by the 
common manager or in any other way he likes provided 
he does not interfere with the management of the com- 
mon manager. A creditor, therefore, can lend money to 
him agreeing to the repayment of the debt by such pro- 
)prietor or set of proprietors. The common manager is 
not bound to pay directly to such a creditor out of the 

.^.1 A ...A* 1 VI 


BENGAL TENANCY ACT (1885), S. 106 

be personally liable for its repayment, unless he pledges 
his persona! credit. {Nazim Ali and Pal, // ) SUKIT 

MARI Gupta Dhirendra NaihroV.^*'^ 

- s ino 1941 Cal. 643. 

r. A (as amended in 1907)— Survev 

ordered before coming into force of amendment— Omi/ 

-Hgation rights or to p'eparl fard 
JANAK dulari Kuer. E^163= 

s in^ Tt “8- 

. ® Co}— Presumption under— Availahi 

Waheb V. Nagendra Chandra lahir^d ' 

l.L.B. (1940) 2 Cal. 659 = 192 I C 685 = 

102 and 


—Validity of surrender— Tenant selling i<n>ernedbyAcl—Enttvntt^ifJ^^ ^Ol—Tenancy no. 
ransferable and subsequently surrendering tion, ^ Permanency — Presump 


entry in the record-of-rights ac to 
the permanent character of a tenanev wh VK • 

governed by the B. T, Act eives rise^o th A. 

presumption under S. 103 B (5) of that Act^nhe v 
entry was made under an orter made by the LoTa^ 

Government under S. lOl after it «5 a 
S. 102 (A) of the Act^mtL^a^rvtrroSo 

y/.) Jogendra Krishna t-.SuBASHiNh'^*'"' 

l.L^B (1941) 2 Cal. 44 = 74 C L J 14fi— 

S ^5C W.N.690=AJ.E.l9‘’4rcVE«. 

rr«u«/. »itU„ent~EffcU of~RigHts of 

tenit fth^'lLrdtordlets" a i:atir 

When in a proceeding instituted under S lOS of rt,. 
Bengal Tenancy Act for settlempnr J 

issue IS raised by the landlord under S lOS-A aVt^^?h * 

correctness of certain entrlp<s in fk« ..i ^ 

the Court has jurisdiction to bear and deci^ThVr 

although the landlord subsequently withdraws ^hiV"T 

burgh, JJ.) SaNAT KUMAR Zf. bEBENDRA N^Tif 
S 1941 Cal 332 


distribute the profits of the estate in accoraance wiin tne 
orders of the District Judge. If a proprietor or a set of 
^proprietors want to borrow money for purposes un- 
connected with the management of the estate and 
desires that the debts to be incurred by him or them is 
"to be paid out of his or their shares of the profits of the 
estate in the hands of the common fifianager, such a 
proposal can be considered by the District Judge as a 
matter dealing with the profits of the estate. Although 
the common manager is an officer of the Court, there is 
nothing in law which prevents a particular proprieior or 
a set of proprietors from authorising him to raise in his 
■own name a particular loan as their agent. He will not 

Y. D, 1941—7 


-.-..•6 u.iucr inib section to do that kt' 

doubt in a suit undvr this section the Revenue ° 
has primarily to go on the question of actual ® *■ 
But there may be cases where the determinadn^ /'®?- 

question of possession itself may be dewnden? 

question of title, as when the character of 

land is not such as to admit of continuous o^cupaS^'* 

either party and both the parties claim title “o ? 
assert their respective possession of the sam. Z, ‘ 
of some occasional acts of enjoyment t« l *‘®ason 
who is in possession is to be deCtd L to I 
the title, each having the same apparent actul^ 

Sion. (Pal. /.) CHAIRMAN. D^klCT BOA?D 
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BENGAL TENANCY ACT (1886), S, 146-A. 

RANGPUR V. JAGATPAT SlNGH DUGAR. 

73 C L.J. 397 = 45 CW.N. 797= 
A.IR, 1941 Cal. 676. 
S. 146 A — Applicabilil) — Certificate sale. Sn 

Bengal Public Demands Kicovepy act, S. 20. 

45 C.W.N. 277. 

— S. 146-A — Rent suit — Principle of representa- 
tion — Condition. See 1940 Dig., Ctl. 79. HaRAN 
CHARAN MaNDAL V. HIRAL^L Nasker. 

194 I.C. 172=13 E 0. 486 = AXE. 1541 Cal. 88. 
■' ' 3. 146Af3y — Inletprttaiion. I 

The proper interpretation sub-S. (3) of S. 146-A 
of the B. T. Act is ihat the tour subclauses must be 
read in a disjunctive way. it the landlord institutes a 
rent suit against a person falling within any one of the 
descriptions in any one of the said four sub clauses and 
gets a decree, that decree w>ll be regarded as a rent 
decree and the sale in execution thereof as a sale under 
Chap. XIV of the Bcngil Tenancy Act provided that the 
parties who have interest in the tenancy and who have 
been left out of the suit do not fail within any one of 
the Categories described in the other three sub clauses of 
SubS. (3,. {.Wider, J.) RaMANATH BaNERJEE v , 
Girish Chandra Sinha. 

I.L R. (1941) 1 Cal 278= 196 I.C 602 = 
46 C W.N. 119 = A IR. 1941 Cal. 616. 
■■■"■-—S. 149 t3l — Onier under — Appeal, tf lies — 
Appeal filed against order — Further appeal or revision 
to High Court — I f competent. 

No appeal lies from an order under S. 149 (3) of the 
B. T. Act. But if an appeal is filed against the order, a 
further appeal to the High Court from the decision of the 
appellate Court is competent, and not an application in 
revision. {Henderson. /.) RamaN CHANDRA v. 

Kedar Nath. 197 I.C. 16=46 C.W.N, 930 = 

A.I.R. 1941 Cal. 441 

— S 153 — Decision on amount of rent annually 
payable — Decision giving effect to tenants plea of sus~ 
pension of rent — If amounts to. 

Whether, when the Court gives effect to the tenant’s 
plea of suspension of rent, it can be said to have decided 
a question relating to the amount of rent annually 
payable by the tenant as is contemplated by the proviso 
to S. l53 of the B. T. Act, depends on the nature cf the 
pleadings and the facts of a particular case. W'hen the 
tenant has not been put in possession of any portion of I 
the demised premises or has been permanently deprived 
of it and the Court either directs suspension or abate* 
ment of rent generally, it cannot be said that a question 
of the amount of rent payable by the tenant is not 
decided in such cases. Even If a case of total suspen- 
sion of rent is different in principle from one of abate- 
ment or apportionment of rent, it may be fairly argued 
that in a case where the plea taken by the tenant is one 
of partial dispossession by the landlord, a question 
would always arise as to whether the rent should be 
^suspended in its entirety or would be apportioned merely 
and if the Court allowed suspension, that would amount 
.to an implied decision that there should not be any 
apportionment in that particular case. {Mukherjea and 
Roxburgh, JJ.) MIAN v, IndRA KUMAR. 

1961.0,639=45 C W.N. 761 «= 
A I.E. 1941 Cal. 666. 

S. (.2)-’ Absence of notice — Legality of 

sale. 

Per Mukherjea, Jr^k sale held in execution of a rent 
decree without complying with the provisions as to 
notice in S. I58 B (2) of the B. T, Act (which is now 
S. 148-A (7) of the present Act) is not a nullity out 
and out. and void for want of jurisdiction. The sale is 
still good as a money sale and it would pass the right, 


BENGAL TENANCY ACT (1886), S 167. 

title and interest of the judgment-debtor. It is not 
correct to say that it is an irregular sale, which will 
mean that it has to be set aside by a proper proceeding. 

Per Roxburgh, J . — The issue of notice under S. 158- E 
(2) is not mandatory and is not a condition precedent to 
give the Court jurisdiction to sell. In omitting to give 
proper notice under this provision, the Court commits an 
irregularity and the sate of the entire holding remains 
good subject to proceedings under O. 21, R. 90, C. P.. 
Code. The irregularity cannot have the effect of turning 
that sale into something of a different character, namely, 
a sale merely of the light, title and Interest of the judg- 
ment-debtor. {Mukhcrjea and Roxburgh, J J.) RaJ- 

JAB Ali Khan v . Bhupatjsh Chandra koy. 

74C.L.J. 360. 

"S. 158-B (2 ) — Absence of notice — PVaiter by ce» 
sharere. 

Per Mukhcrjea, J . — The provision for giving notice 
in S. 158-B (2) of the Bengal Tenancy Act is intended 
merely to safeguard the interests of the other co-sharer 
landlords. It is the co-shaiers alone who can impeach 
the sale on the ground of notice and it is open to them 
also to waive their light to notice, and treat the sale as a 
rent sale. If the co sharers after being apprised of the 
sale keep quiet and do not take any steps.it wonld 
amount to waiver of their right to notice. (^Mukherjca 
and Roxburgh, JJ) RaJJaB ALI KHAN Z'. BhU- 

PATISH Chandra Roy. 74 O.L.J. 360. 

S. 159 — Annulment of encumbrance— Right of 

purchaser of under raiyati holding, 

S. 159 of the B. T. Act by itself cannot give the pur» 
chaser of an under-raiyati holding at a sale in execution 
of a decree for rent the right to annul incumbrances as 
provided for in that section. The purchaser will have 
this right only if the decree for arrears created a chaige 
under S. 65 of that Act. {Mukheriea, y.) ABDUS 
SaMAD MOLLAz/. ABnt’LCOFUK MOLL.A. 

I.LR. (1941) 1 Cal. 409 = 196 10. 367 « 
14 E.C. 227 = 45 O.W.N. 367 = A,I E. 1941 Cal. 396. 

Ss, 159 and 161 — Reservation of power to 
annul incumbrances— Scope and object. See 1940 Dig , 
Col. 81. PROFULLA Nath Tagore v, Santosh 
Kumar Das. I L.B. (1940^ Bar. (P c ) 394« 
I.L.E. (1941)1 Cal. 1 = 1941 P W N. 278 = 

46 O.W.N 309. 

Ss. 164 to 167 — Sale of tenure at r.nt sale — 

Sub tenant under defaulting tenant— Position of — If 
becomes tenant under purchaser till annultnent and 
trespasser thereafter. 

When a tenure is purchased at a rent sale, a sub- 
tenant under the defaulting tenant does not become 
automa«ically a tenant under the purchaser and remain 
a tenant lill the tenancy is put an end to by a notice under 
S. 167 of the B, T. Act, If the purchaser exenises his 
right to annul the incumbrance, the position of the sub- 
tenant will be that of a trespasser from the very moment 
of the sale. He can be treated as a tenant if the time 
for exercising his right of annulling incumbrances has 
expired. {Mukherjea and Bisv'as, J/,) PROVABAll 

Debi V, PROTAP Chandra Mazumdar. 

46 O.W.N 991 = 74 C.LJ. 104. 

S. 167 — Annulment of sub-tenancy— Right of 

Purchaser — Nature of sub-tenancy— Jf^ material, 

A purchaser of a raiyati holding at a sale held in exe- 
cution of a rent decree is entitled to annul an under* 
raiyati jama, although it consists of homestead lands 
within the jurisdiction of a Municipality. The right of 
the purchaser to annul an incumbrance w'hich includes a 
I sub tenancy depends on whether or not the decree in 
execution of which the purchase is made is a rent-decree 
and is wholly irrespective of the nature of the sub- 
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EENGAIkTENANCY act (1885). S. 167. 

tenancy sought to be annulled. It is, therefore, imma- 
terial whether the sub tenancy is for an ag'^icultural 
purpose or not. { Biswas , J .) BlDYAT Lata DaSI v. 
AHadali SHEIK. 45 C.W.N. 166. 

— — S. 167 — Fresh notice — Power of Court to issue — 
Quesiion of service of previous notice pending in appeal. 
See 19-.0 Dig., Col. 8l. Kiran ('hakdka DaSv. 
MatiLal Biswas. 191 I.C. 796 = 13 R.C. 282. 

■ ‘S. 167 — Mortgage of non-t'-ansfisrable occupancy 

holding — If amounts to incumbrance — Landlord-pur- 
chaser at rent sale not annulling such mortgage — 
Mortgagee' s right to sue on mortgage — Mortgagee pur- 
chasing at mortgage sale — If can sue for possession 
against landlord — Landlord not made party to mortgage 
suit — Kemedy of mortgagee purchaser, 

A transfer by way of mortgage of a non-transferable 
occupancy holding or of a portion of it Is certainly a 
limitation of the interest of the tenant and hence 
amounts to an incumbrance within the meaning of S. l6l 
of the B. T. Act, and as an incumbrance it does not 
stand ipso cancelled by the rent «ale, but has to be 
annulled by the purchaser under S 167 of the Act. It 
would make no difference that the purchaser w’as the 
landlord himself and not a stranger. If the landlord 
purchaser does not annul the mortgage, then in a suit to 
enforce the mortgage bond to which he is made a party, 
no question of transferability of the holding could he 
raised by him. But such a question could certain'y be 
raised by him if the mortgagee purchases the holding in 
execution of his decree and sues to recover possession of 
the same from the landlord purchaser or the persons 
with whom the Und has been settled by him. The plea, 
however is of no help if the mortgage sale took place 
after 1928 w hen the occupancy holdings were made trans- 
ferable by law. If. however, the mortgagee purchaser did 
not make the landlord-purchaser a party to his mortgage 
suit, he cannot maintain a suit for possession against 
him and his only remedy would be a suit to enforce h'S 
mortgage security. {Mukkerjea and Roxburgh, //.) 
BIDHURANJAN SaRKAR V SOI EMAN PRAMANIK. 

ILR. (1941) 2 0al 209 = 73 C L J 678 = 
45C.W.N. 883= AIR. 1941 Cal. 613 

3. 167— Order refusing to issue notice— Revision 
— C. P Code, S. 115. See 1940 Dig., Col. 8l. KiRAN 

Chandra Das v, Matilal Biswas. 

191I.C. 796 = 13 RC. 282. 

Ss. 170 and 171— Right to deposit— Unrecog- 


BERAR IN AM RULES (1869), E. 3. 

(yiukker/ea, /) SriKaNTA MEIDHA PRAFULLA 
Chandra Ghosh. 74 C.L.J. 139. 

S. 182 — Homestead' — Meaning of. 

The word “homestead'* used in S. 182 of the B. T. 
Act means the pDce where the raiyat actually resides. If 
there is a piece of bastu land which is not held as a 
part of an fegiicultural tenancy and on which (he raiyat 
does not actually reside, that section would not be 
attracted. {Muter, j) KaMNATH BaNERJEE v, 
GiriSh Chandra Sjnha. 

I.LR. (1941) 1 Cal. 278= 196 I C- 602 = 
45 C.W N. 119=A.I E. 1941 Cal. 616, 

~S. 182 — Tenant of homestead subsequently 

acquiring raiyati right in contiguous village — If acquires 
raiyati right in homestead land. See 1940 Dig., Col. 83. 
anantamom Oasi V . hhola Nath. 

195 1-C. 870 = 14 R C. 146 = A.I.R. 1941 Cal. 304. 

BENGAL VILLAGE LOCAL SELF-GOVERN- 
MENT ACT (V OF 1919j, S. 8 — Eltction of president 
of Union Board — Jurisdiction of ( ivil Court. See 

Bengal Village local Self-Government act, 
^ ^ A I.E.1941Cal 116. 

' S. 8 — Suit for declaration that rival candidate 
is uot properly elected as president^ Plaintiff , if can be 
declared president. 

In a suit by a candidate for a declaration that his 
ri al candidate is not properly elected as president of a 
union board the plaintiff is not entitled to a declaration 
that he (plaintiff ) is the president unless it has leen 
found that under the rules made by the Local Govern- 
ment he has been duly elected as president. {Hinder- 
son. y.) Golam Mortuza V. Maniruddin Ahmad 
194 1.0.116 = 13 RC. 490 = AIR. 1941 Cal 116. 


nised transferee of non-transferable holding, isce l940 

Dig., Col. 82. Haran ChaRan MandaLj> Hira 

LaLNASKER. 194 I.C. 172-13 E C 486- 

A.I.E 1941 Cal. 88. 

3 . 174 — Application undcr’-Nature of-- Com- 


promise-Application to record— If competent— C. P, 

An application under S. 174, B. T Act. not being 4 
proceeding in execution within the meaning of O. 2J, 

R. A S. 141 applies and therefore an application to 
record a compromise arrived at in the course of an 
application under S. 174 is competent under 0. 23, 
R 3. {Henderson, /.) ^^MALA KaNTA ChaTTO- 
Padhya Z/. Niharika DeBI. air 1941 Cal. 669. 

3 178, Proviso {V)Scope— Reclamation lease 

^Stipulation for interest contraveningyS, tl-Vaii- 

‘'"s': 178, proviso (l) of the B. T. Act is a lirniWion 
upon the entire section and rot upon sub-S. (3) on y. If. 

therefore, a lease is granted bona Me iot 

waste lands, that p.oviso wtll apply and 

tion for Davment of interest, even though it contravenes 

S. 67 of^ the B. T. Act. will be . valid and operative. 


S. 17- A — Election of president of Union Board- 

Jurisdiction of Civil Court. 

The Civil Courts have jurisdiction, unless their 
jurisdiction has been definitely taken away. There is no 
section in the Bengal Village Local Self Government 
Act which lakes away the jurisdiction of the Civil Court 
to decide that certain person is not properly elected as a 
president of a union board S 17-A is concerned only 
with the election of members of a union board. 
{Henderson., J.) GOLAM MORTUZA v. MaNIRUDDIN 
AHAMAD. 194 I.C. 116=13RC. 490 = 

A.I.E. 1941 Cal. 116. 

BENGAL WAKF ACT (XIII OF 1934), S. 73 (2) 
— Applicability— Wakf not in direct charge of commis* 
sioner. 

Vtr Hkufidhar, S. 73 (2) of the Bengal Wakf 
Act applies although the Wakf U not in the direct 
charge of the Commissioner of Wakfs. {Muter and 
Khufidkar, JJ.) HaJI MaHOMED NABI v. PROVINCE 
OF Bengal 46 C W.N. 69. 

bbear acts rules, etc. 

Cotton Market Rules. 

Inanj rules (1869). 

Land Revenue Code (1928). 

Patels and Patwaris Law (1900). 

BERAR COTTON MARKET RULES, R. 56 (3)— 
Scope and applicability. See 1940 Dig, Col. 84 
Emperor v. p. R. Mehta. 191 1.c. 64= 

13 R.N. 163= 42 Cr L J. 66, 
BERAR INAM RULES (1869)— Assignment of 
share in inam certificate— Failure of heirs— Devolution 

1940 Dig., Col. 85. Shriram z.. Banya Pai. 

194 I C. 464 = 13 R.N. 369. 

— B. Z— Scope of ~ Hyderabad Jagir Nature 

Effect of R. 3 upon it, 

R. 3 of the Berar Inam Rules must be construed 
as declaring that the estate that is certified as having 
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been granted is a restricted estate, bat that it is larger 
than a life-estate, and has to be continued, after the 
death of the first cerrificate holder into his widow, 
lineal heirs, undivided brothers, etc. When one comes 
to collateral heiis of two removes one reaches the end of 
the relationship to which the estate may pass, and 
further degrees of relationship are disallowed except 
under special orders. That makes this a restricted tenure 
and it is further restricted and differentiated from a fee 
simple tenure by conditions as to payment of legacy 
duty. In the case of Hyderabad Jagir, by custom, it is 
not personal to the grantee but continues to his descen- 
dants and R. 3 limits who those descendants are and 
declared that any one outside the degree of relationship 
mentioned therein will not take unless special orders are 
passed. {^Stonf,C.J. and Bae^J.') kAJE VlNAYAK- 
RAO V. Raje Shriniwaskao. 1941 N.L.J. 603 = 

A.I.E. 1941 Nag. 334. 

- ~~B. 4 — Successor — Meaning, 

Though the term successor in R. 4 of the Berar rules 
is not of equal import to the term ‘lieneal heirs’ it is of a 
wider import. (^Stone, C.J. and Bose, J.) RaJE Vina- 
vakrao V. Raje Shriniwasrao. 1941 N.L.J. 503 = 

A.l.B. 1941 Nag. 334. 

■ - B. V — Construction — Inam certificate — Con- 

struct ion. 

The words ‘he will be allowed the benefits of Cl. (2), 
of R. V, but without the option of refusal’ in R. V (5) 
of the Berar Inam Rules is a misprint for *he will be 
allowed the benefits of Cl. (3), Rule V, but without the 
option of refusal*. The option in Cl.(3)isone given in all 
cases of an inamdar and it consists in this : the grantee 
has the option to turn his restricted tenure into a free- 
hold. All he has to do is to consent to payment of a 
quit rent of a certain amount. Where an inam certifi- 
cate stated that it was granted for maintenance and 
under the column headed ‘Tenure and condition attach- 
ed to the continuance of the grant' were the following 
remarks ‘upheld under Inam Rule V, S. 5, one-fourth 
assessment being levied on the next and three following 
successions until full assessment is attained,’ it was held 
the grant was of an ordinary heritable estate of unlimited 
duration (the ‘freehold’ of the Inam Rules) the holder or 
holders after the fourth paying full assessment, and that 
all Such heirs— those equal in right — would hold as co- 
tenants and any one of them could ask for partition 
which would only last for his lifetime. {Stone, C.J, and 
Clarke, /.) SlTARAM SiNGH V. CHITTARANJAN. 

1941 N.L.J. 668. 

BBBABLAND EEVENUE code (1928). Sb. 24. 
26, 38 and 169 — Irregularity in proclamation — 
Ground for setting aside sale — Provision of law — 
Scope of revisional pcnuers. 

S. 24 of the Berar Land Revenue Code gives the re- 
quirement as to publication of proclamation. S. 25 
does not save from being void the publication of procla- 
mation in which a vital incident prescribed in the process 
of publication has beeri omitted. The inference is that a 
proclamation w'hich is not completed in the manner 
prescribed is void without reference to the terms of 
S. 159. The omission of posting the proclamation at a 
place of public resort on or near the land concerned is a 
very serious defect that leaves the local publication any- 
thing but complete. In such a case the Revenue Officers 
have the power to set aside the sale. It Is open to the 
Commissioner to undertake revisional proceedings under 
S. 38 suo motu with reference to such sales. {^Burton^ 
f’c.) RAMAWATAR V. NARAYANDAS. 

1941 N.L.0r. 666. 


BEBAE LAND EEV. CODE (1928), OhfXIV. 

S. 38 — Scope of revisional powers. See BeRAR 

Land Revenue Code, Ss. 24, 25, 38 and i59. 

1941 N.L.J. 666. 

S. 169— Power of setting aside sale— Grounds. 

See Berar Land Revenue Code, Ss. 24, 25, 38 and 
159. 1941 N L. J. 666, 

S. l&^^Revenue sale — Collusion between village 
officers in regard to — Purchase by village patel^ 
Liability to be set aside. 

Where though a revenue sale was perfectly legal 
under the Berar Land Revenue Code, it was shown that 
the village officers colluded to get that particular field 
sold so that one of them, the paiel, could purchase it for 
an inadequate price, it was held, that the patel far from 
having acquired an equity as auction purchaser had 
acquired a definite disqualification. It was further held 
that the fraud of the village officers was a fraud to which 
Government itself was indirectly a party and that there- 
fore the auction sale must be set aside. {Greenfield, R , 

A.) Venkata Subbayya v. Keshao Pandurang. 

1941 N.L.J. 62. 

“ ^S. 164 {dA-^Apphcability— Recovery of commis^ 

sion in respect of sale for arrears of land revenue. 

Where on a sale for arrears of land revenue, the 
defaulter deposits the amount due along with the com- 
mission and the sale is set aside on the ground of an 
irregularity and the defaulter is permitted to withdraw 
the commission, the auction purchaser can recover it 
under S. 164 (a) in as much as it is apportionable as 
costs in respect of the case. {Burton, F.C.) LaXMIBAI 
V, NaRayaN. 1941 N.L.J. 228. 

S. 183 and 0. P. Debt Conciliation Act — 

Pre-emption in case of transfer in concilia ft on of debt. 

Where in the settlement of a debt by the Conciliation 
Board certain properly of the debtor was transferred to 
the creditor, it was held x\oi desirable to encourage 
applications for pre-emption in cases of such transfers 
{Stone, C.J.) DhaNRAJ t/. VlTHOBA 

„ 1941 N.L.J. 623. 

v2) — Suit under — Power of Court to 
increase the figure of value. 

The Court is not bound’ by S 183 (2) of the Berar 
I.and Revenue Code, to accept the price paid, if it is 
below the market value. If the price is fixed decidedly 
above the market value, it is not fixed in good faith. 
The same is equally true if the price is much below the 
value of the land. Where the price fixed in a sale deed 
was very low and it was so fixed on an understanding 
that the transaction was really to be a mortgage and not 
a sale, on an application for pre-emption, it was held, that 
the Court could go into the question of fair price, and it 
directed the pre-emptor to pay the nominal price 
mentioned in the sale to the vendee and the balance to 
the vendor. {Grille, J,) Sheolal Pandu r Ykdu 
yvANKAT SING. 1941 N L. J. 491 

A.I.R. 1941 Nag. 363. 
S. 192 (1), Proviso— Construction— Suit involv- 
ing question of interpretation of sanad-Jurisdiction of 
Civil Court to try. 1940 Dig , Col. 86. ShriniwaS 
Rao V , Secretary of State. 

Nag. 107= 
191 1, 0» 619 IS Kk 100 

-—Oh. XX7-Prt.,mpiion-Sale iy fatA^r manager 
of Hindu joint family — Minor members — If vendors^ 
If can sue for pre-emption. 

Where a Hindu father manager of joint family 
sells family property in his own name and in the name 
of his minor son as well, the latter can under Ch. XIV 
of the ^rar Land Revenue Code pre-empt. Addition 
of the minor s name in the sale-deed does not make him 
a vendor. ( Stone, C.J. and Bose, J.) DaMODHaR r 


105 


INDIAN DECISIONS. 


io6 


BEEAE PATELS & PATWAEIS LAW (1900). 

Narayan. 195 LC. 671 = 14 E N. 64 = 

««« « N.L.J. 296=A.I E. 1941 Nag. 199. 

BEEAE PATELS AND PATWAEIS LAW (1900) 
—Hereditary claims by Muslims to offices^Law appli 
cable^Rule of seniority^Adoption^ if recognized. 

Mahomedan Law does not recognize adoption. Where 
hereditary claims are made by Muslims to village offices, 
it is the accepted practice in Berar to apply the rule of 
seniority. {Binney, F. C.) HaKUMDDIN v. GuLaM 

Mohiuddin. 1941 n.L. J. 564. 

S. 7—F ^twaris— Rotation— Z)esirability — Sub^ 
stitutct one of the maliks — Nature of his position. 

Though it may be administratively inconvenient to 
introduce rotation between so Urge a number of families 
as seven, it is more inconvenient to have seven malik 
patwaris continually disputing as to who should repre- 
sent them. Further there is no community of interest 
between them such as might induce them to agree to a 
nomination. Hence rotation should be introduced. 
The legal position with reference to the substitute is that 
even if he were one of the maliks. he is not appointed in 
his own right as malik patwari but as a representative 
of the maliks. {.Greenfield.') ManiKRAO». MOTIRAM. 

1911 N.L.J. 451. 

BIHAE ACTS. 

Agricultural Income-tax Act (VII of 1938). 

Board of Eevenue Eevisional Jurisdiction. 

Money-Lenders Act (III of 1938). 

Money-Lenders (Regulation of Transactions) 
Act (VII of 1939). 

Municipal Election Eules (1937). 

Public Demands Recovery Act (IV of 1914). 

Eestoration of Bakasht Lands and Reduction 
of Rent Act (IX of 1938). 

Tenancy Act (VIII of 1885), 

Bihar and Orissa Board of Eevenue Act (I of 
1913). 

Co operative Societies Act (VI of 1935). 
Excise Act (II of 1916) 

Mining Settlement Act (IV of 1920). 
Municipal Act (VII of 1922). 

Private Irrigation Works Act (V of 
1922). 

Public Demands Recovery Act (IV of 
1914), 

Village Administration Act (III of 1922) 

BIHAE AGEICULT0RAL INCOME-TAX ACT 
(Vn OF 1938)— Scope— If ultra vires. See BENGAL 
Permanent Settlement Regulation, Art. 6. 

A.I.B. 1941 Pat. 306 (S.B.). 

— — S. 2 (a) — Agricultural ituome — Cess received by 
Proprietor of estate from tenure-holders and raiyats — If 
agricultural income or rent — Taxability. 

There can be no question that the cess payable by the 
proprietor of an estate under the provisions of the 
Bengal Cess Act are proper deductions from, their gross 
income as such deductions are expressly provided for by 
S. 6 {d) of the Bihar Agricultural Income-tax Act. The 
cesses received by the proprietor from their tenure- 
holders and raiyats cannot, however, be regarded as 
part of the rent for the purposes of the Agricultural 
Income-tax Act and therefore taxable. But it can be 
taxed if it can be regarded as part of the agricultural 
income of the proprietor. It is clear from the provisions 
of the Cess Act that the cess received by the proprietor, 
who is the only person liable to pay the cess due to the 
local authorities and the only person entitled to the 
cess payable by the tenure-holders and raiyats, is in- 
come derived from land used for agricultural purposes 
and does form part of this income. It is part of his 
agricultural income and is liable to be taxed under the 


BIHAE AGEIO. INCOME-TAX ACT (1938), S. 2. 

Bihar Agricultural Income-tax Act. It makes no dif- 
ference whether the cess money is received by reason of 
an agreement or by reason of a right given by statute. 
{Harries^ C./,, Fazl AH and Manohar Lai, jjf) 

Province OF Bihar z/. PRATAP Udai nath Sahi 
Deo. 20 Pat. 699 -194 I.C. 203 = 1941 I.TB. 313 = 
13B.P. 677 = 4 F.L.J. (H.C.) 109 = 7 B.E. 723 = 

1941 P W.N. 864 = 22 Pat.L.T. 486= 
A.I.E.1941 Pat. 289 (S.B.). 

S. 2 (a) — Construction — ‘ Rent or income'— ^ 
Meaning of . 

The word ‘revenue’ in the Income-tax Act is used to 
denote income or a revenue receipt as opposed to a 
capital receipt and therefore covers all income from 
agricultural land other than rent. No real distinction 
can be drawn between the expressions ‘rent or revenue’ 
in S. 2 (1), Income tax Act, and ‘rent or income* in S. 2 
(d), Bihar Agricultural Income-tax Act. Therefore it 
cannot be said that by the use of the w'ords ‘rent or 
income* in S. 2 (a), Bihar Agricultural Income-tax Act, 
the Provincial Government are taxing something more 
than is permissible by the definition of agricultural 
income in^S. 2 (1), Income-tax Act. The expression 
‘local rate in S. 2 (1), Income-tax Act, is wide enough 
to cover cess which term is used in Bihar for local rates 
levied on immovable property for the benefit of local 
authorities. Consequently, the addition of the words 
‘local cess’ in the definition of ‘agricultural income* in 
S. 2 (d), Bihar Act, does not in any way extend the 
field of taxation, and since cess in Bihar is assessed and 
collected by officers of the Crown as such there is no real 
difference between the two definitions as far as the 
assessment and collection of cess is concerned. {Harries 
C. J.% Fazl AH and Manohar tall, //,) ]HALAK Ppa! 
SAD SINGH p. PROVINCE OF BlHAR. 

20 Pat 673 = 194 I.C. 668* 7 B E. 818 = 
1941 I.T.E. 886 = 4 F.L.J (HC)178 = 

14 R.P. 17 = 22 P.L T. 863 = 
A.I.E, 1941 Pat. 306 (S.B.). 

S. 2 {2f)— Effect of on Bengal Regulation / of 

Protection from tax afforded to agricultural in- 
come by Bengal Regulation 1 of 179Z— Repeal of 

Per Harries, C. /.—On the principle that a’ subse- 
quent general Act will repeal the provisions of an earlier 
special Act if the provisions of the subsequent Act are 
clear and unambiguous and clearly apply to the matters 
dealt with by the earlier special legislation, the Bihar 
Agricultural Income-tax Act repeals by necessary 
implication any provision in the earlier Bengal Regula- 
tion, I of 1793, which is inconsistent with it. The 
Bihar Agricultural Income-tax Act makes all agricultural 
income taxable without distinction, and therefore any 
protection afforded to agricultural income by the Bengal 
Regulation, I of 1793, is repealed by it. {Harries C J 
Fazl Ali and Manohar fall, //j JhaLAK PRaSah 

Singh v. Province of Bihar. 

20 Pat. 673 = 194 I.C 663 = 7 BE 818 = 

1941 IT.B. 386 = 4 F.L.J. (H.C.) 178= 

lf5*J l7=22P.L.T. 863 = 
A.I.E. 1941 Pat. 306 (S.B.) 

S. Income from trees— **Bankzr'* “t k * 

kar” and If agricultural income, ’ 

Bankar is income derived from the sale of wood from 
jungles ; lahkar is income from letting lands and trees 
for cultivation of lac; and is income from the 
fruit of jungle trees and bushes. Where the bankar is 
derived from virgin jungles or jungle land not actually 
cultivated, it cannot be said to be income derived from 
agricultural land or from agriculture, and therefore it 
cannot be assessed under the Bihar Agricultural Income 
tax Act. Lac does not seem to be the result of any 
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cuiilvation but is the creation of a particular insect when 
placed on particular trees. Where nothing is done 
beyond placing the insect on the trees, lahkar cannot be 
regarded as agti:uUural income taxable under the Act. 
In the case phalkar or income derived from wild jungle 
fruit trees, the fruit gathered is not the result of cultiva- 
tion but on the contrary it is the result of the absence of 
cultivation Phalkar is not therefore agricultural income 
taxable under the Act. {Harries, C J.^ Puz! Alt and 
Manohar Lall, J J) PROVINCE OF BIHAR v. PRATAP 

Udai Nath Sahi Deo. 

20 Pat. 699 = 22 Pat.L T. 485 = 
194 I C. 203= 1941 I.T.R. 313 = 13 R P. 677 = 

4FL.J (HC.n09 = 7BR.723 = 
1911 P.WN. 354 = A.I.R 1941 Pat. 289 (SB.). 

— S. 2 (a) — Salamis — If income^ 

Salami cannot be regarded as income as a matter of 
law. Prime facie it Is not income. Salami may in 
certain cases be regarded as payment of rent in advance 
and in such cases salami can rightly be regarded as 
income. It is for the income-tax authorities to show 
that there exist facts which would make the salami in- 
come. In the absence of evidence of such facts, non- 
recurring premia and salamis to a proprietor once 
only as consideration for the settlement of agricultural 
land at the time of the granting of a lease cannot be 
held to be income within the meaning of the Bihar 
Agricultural Income tax Act. {Harries, C./., Fail AH 
and Manohar LalL JJ.) PROVINCE OF BIHAK v, 

Pratap Udai Nath Sahi Deo. 

20 Pat 699 = 194 10. 203 = 
1941 1 T.E. 313 = 13 R.P. 677 = 
4 F.L J. (HO ) 109 = 22 Pat L.T. 485 = 7 BR. 723 = 
1941 P. W.N. 354 = A.I R. 1941 Pat. 289 (S.B ). 

■ ■' ■ ■■ 3. 2 (a) — Scope — Provision for tax on in:ome 
from revenue-free estates in Mumcipality — If renders 
whole Act ultra vires. 

It is open to the Court so to limit the definition of 
agricultural income in S. 2 (^), Bihar Act, as to bring it 
within the competence of the local Legislature. Revenue- 
free agricultural land in a municipality is subject to a 
local rate collected under the Bihar and Orissa Municipal 
Act, and therefore comes within the deBnillon given in 
the Agricultural Income-tax Act. As the local rate 
however is collected by the servants of the municipality 
and not by the officers of the Crown as such, the income 
derived from such lands is not within the definition of 
agricultural income given in the Income-tax Act. Con- 
sequently, the Bihar Agricultural Income tax .Act is ultra 
vires in so far as it purports to tax income from 
revenue-free estates in a Municipality, but this does not 
affect the remainder of the Act which applies to all 
other income rightly within its scope. In so far as it 
deals with other agricultural income, the Act is intra 
vires inasmuch as the offending portion of the Act is 
severable from the remainder of the Act. Therefore, the 
Bihar Agricultural Income-tax Act(VII of 1938) and the 
Amending Act (V of 1939) cannot be held to be ultra 
wVr/ because the definition given in that Act does cover 
some income not falling within the definition of “agri- 
cultural income'* in the Income tax Act. The omission 
to include Cl. (f) of S. 2(1), Income-tax Act, in the 
definition contained in the Bihar i^gr^cu]tural Income- 
tax Act cannot make the latter A:t ultra vires, because 
the greater must include the less, and if the Provincial 
Government are entitled to tax all agricuitur.d income as 
defined in S. 2 (1), Income lax Act, then they are clearly 
entitled to tax a part only of such Income. Consequent- 
ly, the omission to tax some forms of agricultural in 
come cannot render the whole of the Bihar Act teltra 
vires and of no effect. Nor can the substitution of the 
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word Bihar’ in the definition of ‘agricultural income' in 
the Bihar Agricultural Income-tax Act for the expres- 
sion “British India” in the definition in S 2 (1), In- 
come tax Act, affect he validity of the Bihar Act since 
the alteration was necessary to limit its application to 
the province of Bihar. {Harries^ C, /, Fat! Alt and 
Manohar Lall. J J.) JHALAK PRASaD SJ^GH v. PRO- 
VINCE OF BlHAR. 20 Pat. 673 = 7 B R 818 = 

1941 I T R 386= 194 I.C. 663= 

4 F.L J. (H C ) 178 = 14 R.P. 17 = 
22 P L.T. 863 = A I.R. 1941 Pat. 306 fS.B.). 

S. 2(a) — Tax on income derived from agricul* 

tural sources — Nature of — It land tax. 

The tax imposed by the Bihar Agiicultural Income- 
tax Act is a lax on income though limited to income 
derived from agricultuial sources. It is in no sense a 
tax on the land because it is in^posed on the income 
; derived from the land and not on the land itself. The 
Act clearly imposes a tax on income. The tax is in no 
sense a land tax or any payment in the nature of a jama. 
The tax does not ccdse to be income-tax because the 
sources of the Income are indLaied by the Act. The 
jama paid by the zamind.ir of a permanently settled 
estate's more like rent than a tax It is a payment 
made by the landlord from ancient limes to the sovereign 
authority as a condition for holding the land. Although 
both rent and tax have to be paid to the Crown the two 
payments are histoiically and in essence of a different 
description and it will not be correct to say that the im- 
position of the agricultural income-tax is an augmenta- 
tion of the Government revenue. {I/arnes^ C. J , Fatl 
AH ond Manohar Lall, I J.) JhALAK PRASaD ?INGH 
V. PROVINCE OF BIHAR. 20 Pat 673 = 7 B R. 818 = 

1941 1 T R. 386-194 I.O. 663 = 
4F.L.J. (H.C.). 178 = 14 RP. 17 = 22 PL.T 868- 

A.I R. 1941 Pat, 306 (S.B.). 

S. 2 (a) — Zamindari income** and *'ineomt 

derived by zamtndar from his tamindati** — Meaning of » 

Fatl Ali, J . — The expressions “zamindari income'* 
and “income derived by a zamindar from his zamindari*' 
have the same meaning and therefore no di-linrtion can 
he drawn between the two. {Harries. C. Fatl Alt 
and Manohar Ixill, JJ.) JHALAK PRASAD SiNGH i*. 

PROVINCE OF Bihar. 20 Pat. 673 = 7 BR. 818 = 

1941 1 T R. 386=194 I 0. 663 = 
4FL.J. (HO). 178-14 RP 17- 
22 P.L.T. 863 = A.I R. 1941 Pat. 306 (S.B.). 

I S. 2(a)(1) and S. 2 (a>(2) {l)~Applicabilitf 

— Income of tenure-holder of rex enue f ree land and in” 
come of raiyat — Nature of. 

The income of a raiyat does not fall naturally within 
S. 2 (fl) (1) but rather falls within S. 2 (.i) (2) (1), Bihar 
Agricultural Income tax Act. His income is derived 
from land by agriculture and clearly falls within the de- 
finitions given in both Income-tax Act and Bihar Agri- 
cultural Income tax Act. A tenure-holder of revenue- 
free land not himself cultivating lands does derive income 
from land used for agriculture upon which cess is pay- 
able by the proprietor and that cess is assessed and 
collected by the Collector who is an officer of the Crown. 
It is assessed and collected by the Collector as such. 
Therefore, income of tenure holders of revenue-free land 
also falls within the definition given in l>oth the Bihar 
Agricultural Income-tax Act and the Income tax Act and 
therefore the Bihar Agricultural Income tax Act cannot 
be held to be ultra vires bfcause it taxes the aforesaid 
Incomes. {Harries, C. Fatl AH and Manohar Lall, 

JJ.) JHALAK Prasad Singh v Province op 
Bihar 20 Pat. 678 = 7 BB. 818- 

1941 I.T.R. 886 = 194 I.O. 663- 
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BIHAS AaEIO. INCOME-TAX ACT (1938), S. 25. 

4 F.L.J. (H.C.). 178 = 14 R.P. 17 = 
22PatL.T 863=A.IIl. 1941 Pat. 306 (3*B.). 

25 (2 ) — Scope of inquiry under — Contention 




that whole Act is ulira vires — If can be raised. 

On a reference to the High Court under S. 25 (2) of 
the Bihar Agricultural Income-tax Act, the assessee 
cannot raise the contention that the Act is ultra virei the 
powers of the Bihar Provincial Legislature. The High 
Court special bench is a tribunal expressly set up by the 
Act to hear references under S. 25 of the Act, and an 
argument that the whole of the Act is ultra vires cannot 
be urged before a tribunal which owes its very existence 
and jurisdiction to the Act itself. The question can be 
more appropriately and effectively raised in a suit 
challenging an assessment. {Harries, C.J., Fazl AH and 
Manohar I.all, //.) PROVINCE OF BiHAR V. PRATAP 

UdaI Nath Sahi Deo. 20 Pat. 699 = 194 I.C. 203 = 
1911 1 T R 313 = 1941 P.W.N. 354 = 7 B R. 723 = 
4 F.L. J. (H O.) 103 = 13 R P. 677 = 22 Pat.L.T. 485 = 

AI.R. 1941 Pat. 289 (S B ). 
S. 26 (6) — Scope and effect — Decision of High 
Court on reference — Binding nature of. 

Cases decided by the High Court under S. 25 of the 
Bihar Agricultural Income-tax Act are binding upon the 
income tax authorities under S. 25 (6) of the Act. They 
will not be entitled in the case of a conflict of authorities 
to follow decisions of other Courts or to rely on their 
own experience. {Harries ^ C./.^ Fazl AH and Manohar 
Lall. //.) PROVINCE OF BIHAR v. PraTAP UDAI 

Nath Sahi Deo. 20 Pat 699 = 194 I 0. 203 = 

1911 1.T.R. 313 = 1911 P.W.N. 351 = 7 B R. 723 = 

4 F L.J. tH 0.) 109 = 13 R.P. 677 = 
22 Pat L.T. 485= A.I.E. 1941 Pat. 289 (S B ) 

BIHAR BOARD OF REVENUE — Revision — 
Finding of fact — Interference — Absence of jurisdiction 
or gross injustice — If ground of interference. 

The Bihar Board of Revenue is always ready to 
interfere in cases where there is w'ant of jurisdiction or 
where gross injustice has been done, even though the 
■findings are findings of fact. {N. F, Peckf) BhOLA 
PRASAD V. LALDHARI KANDU. 7 B-R. 410 = 

1941 P.W.N. 428. 

BIHAR MONEY-LENDERS ACT (III OF 1938), 

S. 2 (f ) — *'Loan'* — Amount taken by co-sharer in excess 
of his share of collections. 

Where by an arrangement between two co-sharers a 
common patwari should divide the collections from the 
tenants half and half and send to each his share, but the 
patwari instead makes over the entire amount to one of 
them, the latter is liable to pay the share of the other 
not as a loan but on account of the fact that he has 
received the money from the patwari on trust for or for 
the use of the other. The provisions of the Bihar 
Money-Lenders Act have, therefore, no application to 
such a case. {Harries^ C.J. <snd Manohar Lall. Jf) 
ADIT narayan Singh v Binapani. 193 I.C 110 = 
7 B B. 678=13 E P. 543=22 P L.T 601 = 

AIR. 1941 Pat. 449. 

S. ^^Applicability— Mortgage— Relief granted to 

enforce earlier bonds. ^ 

Where the plaintiffs are being granted a relief to 
enforce the earlier bonds also and the Court passes a 
decree to enforce the earlier bonds as a part of the relief 
given to the plaintiffs to enforce their mortgage borid. 
5. 7 is applicable to the claims on' the old bonds. 

924 = 

14 R.P. 122= A I.E. 1941 Pat. 276. 

^^Construction— ' Amount of loan''— Mean- 
ing of —Bend for past liability—' Amount of loan — 
What is. 


BIHAR MONEY-LENDERS ACT (1938), S. 13. 

From the concluding portion of S, 7 of the Bihar 
Money-Lenders Act, it is clear that two classes of 
cases are contemplated : (l)loan advanced and (2) loan 
based on a document. The section is not meant to limit 
the amount of interest in all cases to the “amount of loan 
advanced.” The words "the loan” in the passage ‘ if the 
loan is based on a document,’’ mean the loan in respect 
of which the suit is brought, and must, when taken W’ith 
the definition in S 2 (5) be he'd to include a bond exe- 
cuted for past liability, which ]ial)ilitv may be in respect 
of principal as well as interest. In the case of such a 
bond the amount for which it is executed, is ‘ the amount 
of loan” within the meaning of S, 7. Although the 
expression “the amount of loan mentioned in or evidenced 
by such document.” may suggest that to determine the 
amount of loan one must go behind the document, it 
could never have been the intention of the legislature, 
while enacting S. 7 to override the provisions of the 
Contract Act or the Evidence Act. {ChattCrU and Mere- 

dith, /J) Madho Prasad singh v. Makutdhari 
Singh. 193 I.C. 66l - 13 R.P. 637 = 7 B R. 641 = 
«... 22PatLT. 317=A.I.R 194lPat 378. 

Appeal — Order determining instalments 

Appealability-C. P Code. S. 47. 1940 Dig., Col. 

99. Dhanukdhari Singh v. Ramratan Singh 

193 I.C. 670 = 7 BE. 646= 13 R.P. 642= 

_ A.I.R. 1941 Pat. 1. 

Applicability — Purchaser of mortgaeed 
properly— Right to apply. See 1940 Diff.. Col. 99 
Lal Pari v. Janki Rai. 20 Pat. 108 = 191 I.C. 680= 
- _ 13R.P. 328 = 7 BE. 232, 

S. 11 Discretion of Court under — Circum- 
stances to be considered in fixing and ordering instaN 
ments. S^e 1940 Dig, Col. 100. Dhanukthari 
Singhs. Ramratan Singh. 193 ic 670 = 

7 B-R. 646 = 13 R P. 642=A.I R. 1941 Pat. 1 
S. 11 — Notification exempting banks registered 

1913— registered under 
Act of 1882 — If included in notification. 

Where a Government notification exempting certain 
institutions from the operation of S. 11 of the Bihar 
Money-Lenders Act refers in specific terms to joint 
Stock Banks registered under the Indian Companies Act 
of 1913, that cannot be taken to include Banks registered 
under some other Act, viz., the old Act VI of 1882. 
{Fazl ah and Meredith. //.) ChOTA NaGPUR 

Banking A<^sociation, ltd. v. Radha Gobinda 
Singh. 194 I. C. 649 = 14 R.P. 12 = 7 BR. 813 = 

A.I.R. 1941 Pat. 661. 

Discretion— Order refuting to fix smaller 

number of instalments — Inter ference in revision. 

The Court under S. 12 of the Bihar Money-Lenders 
Act of 1938 has a discretion in fixing the number and' 
amount of the instalments, having regard to the interests 
of the judgment-debtor and the decree-holders and 
other matters, such as the amount of the decree and the 
number of years it would take for the decree to be 
satisfied. Where the lower Court after taking these- 
matters into consideration refuses to fix a smaller 
number of instalments, it cannot be said that the 
;Court has failed to exercise the discretion which the 
Act confers on it, and the order cannot therefore be 
interfered with in revision. {Rowland, j) SUKH 

Dayal V, Pawan Jai Kumar Jain. 

_ . , 1941 P.W.N, 607. 

S. 12— Exercise of powers— Discretion of 

Court. See l940 Dig.. Col. 100. Jaigobind Singh v 
LaCHMI Nar.un Ham. 21 Pat L T 1109= 

(1940) 1 M.L.J. (Supp.) 14 

^S. 13— Applicability— Decree in favour of bank 

—If exempted from Act. See Government OF India 


lit 
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BIHAE MONEY-LENDERS ACT (1938), S. 13. 

Act (1935), S. 100. 22 Pat.L.T. 622. 


“ Ss. 13 and 14 — Ordtr for sale without fresh 
proclamation — Jurisdiction of Court— Waiver of fresh 
proclamation before application under 5*. 13 — Effect of, 
S. 14 of the Bihar Money-Lenders Act makes it clear 
that after the property has been valued or such portion 
of it as is suOicient to satisfy the decree, a sale procla- 
mation of the actual property to be sold must be drawn 
up, and in it must be staled the value of the property as 
determined by the Court under S. 13. Thewaiverofa 
fresh sale proclamation in the earlier stages of the case 
before an application under S. 13 was made, cannot 
possibly be construed as a waiver of an entirely new 
sale proclamation which S. 14 requires. The Court has 
no right or jurisdiction whatsoever to direct an im- 
mediate sale without first directing the issue of a fresh 
sale proclamation containing the matters set out in S. 14 
of the Act. (//arries, C.J. and Afanohar hally /.) 
GUNJARI MaHATANI V. NIL KaMAL PANDE. 

193 1.C. 176 = 7 B.R. 590 = 13 E.P. 566 = 
A.LE. 1941 Pat. 418. 

® Construction and scoPe^~ Holding in pos- 
session of usufructuary mortgage--// wholly liable to be 
sold in execution of decree. 

Under S. I5 of the Bihar Money Lenders Act, the 
exemption from execution sales is not confined to land in 
the possession of the judgment-debtor. The section can- 
not be taken to be excluding land which has been parted 
with by the judgment debtor Xodisudbharnadar (usufruc 
tuary mortgagee). S. 1 5 does not speak of land in the 
possession of the judgment debtor. It exempts from sale 
one acre of the land comprised in the holding. It cannot 
be held that because a holding is in the possession not of 
the judgment-debtor but of W\% sudbharnadar the whole 
of it can be brought to sale in execution of a decree. 
{Dhavle, J ) SaRWAN CHAUDHURY z/. CHANTARPA 

Thakur. 22 P L T. 984 = 7 B.B. 762 (2) = 

194 I.O 369 = 13E.P. 710 = 1941 P.W.N. 662 = 

AIR. 1941 Pat. 484. 
BIHAR MONEY-LENDERS (REGULATION OF 
TRANSACTIONS) ACT (VII OF 1939), S. 2— 
Debtor”— If includes judgment-debtor. See 1940 Dig., 
Col. 101, Lal Pari t;. Janki Rai. 20 Pat. 108 = 

191 I.O. 680 = 13 R.P. 328 = 7 B.R. 232. 

2 (f ) Applicability— ‘Loan— Security band in 
respect of future and contingent liability — If mortgage 
to secure loan, 

A morigige created by a security bond when there 
has been no advance of any kind to the executant 


IS not a mortgage to secure a loan as defined by 1 
Bihar Money-Lenders Act. A bond bearing interest 
respect of a future and contingent liability does not 1 
under S. 2 (/) of the Act. {Harries, C.J. and Manoh 

Bhulan phaSad Singh ?>. Rup Nara 

195 I.O 664 = 7 B.R. 96e 
14 E,P. 142 = 22 Pat L.T. 12 

^ ^ ^ A.I.R. 1941 Pat. 2; 

as. D ana o Compound inter st on loan adva\ 
ed before Act— Power of Court to relieve— DisereU 
— Exercise of. 


^ The Bihar Money-Lenders Act prohibits compound 
interest only on loans advanced after the commencement 
of the Act. There is no such prohibition with regard to 
loans advanced before the commencement of the Act. 
But S. 8 of the Act gives a discretion to the Court, in the 
case of a loan advanced before the Act, to reopen the 
transaction and take an account and relieve the debtor of 
all liability in respect of interest in excess of the rates 
specified in the section. The section, however, does not 
lay down any conditions under which the Court may 
exercise its powers; it gives a wide discretion. But this 
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discretion cannot be exercised arbitrarily. {Chatterji 
and MeredithJJ.) MaDHO PRaSaD SINGH z;. MakuT- 

DHARi Singh. 7 B.R. 641 = 13 E.P. 637 = 

193 I.C. 661= 22 Pat.L.T. 317 = 
A.I B. 1941 Pat. 378. 

S. 7 — Applicability and scope — If governs entire 

Act. See 194C Dig., Col. 102. HaNUMAN SiNGH v, 
GAYA Singh. 20 Pat. 177*=7 B.R. 602= 

13 R.P 682 = 193 I.C. 381 = A.I.R. 1941 Pat. 145. 

" —S; 7 — Construction — "Amount of the loan ad- 

vanced'' — "Amount of the loan mentioned in such docu- 
ment'* — Loan to manager of Hindu joint family under 
mortgage — Part found to be not for family necessity — 
Amount of loan — If whole amount or only that found 
binding on family. 

In a suit on a mortgage bond executed by the father 
and manager of a Hindu joint family, a finding that out 
of the sum due under the bond only a portion of it is- 
binding on the joint family does not imply that as 
between the lender and the borrower there was not a 
valid contract of loan under which the whole amount 
could be recovered from the borrower by having re- 
course to his separate properties and from his share of 
the joint family property, it being found as a fact that 
the whole amount stated in the bond was really ad* 
vanced. The other members of the family who impeach 
the validity and binding character of the transaction as 
against the family are no doubt entitled to rely on the 
rules of Hindu Law and to limit their liability to the 
binding portion of the debt; but on that portion interest 
will be calculated in accordance with the terms of the 
contract, except when the Court finds reason to reduce 
the contract rate. If and so far as the other members 
claim the benefit of S, 7 of the Money-lenders Act of 
1939, the limitation on the amount of interest can only 
be imposed in terms of the section and not by reading 
into it any rule derived from the personal law of the 
parties. In determining the liability of the other 
members for interest under S. 7 of the Act, therefore, 
the maximum payable up to the date of the institution 
of the suit cannot be held to be the amount held to be 
the debt binding on the joint family out of the amount 
borrowed under the bond, but it must be held to be the 
amount found to have been actually advanced. Where 
the defendants, the mortgagor, his sons and grandsons 
are sued as representing one family, and there is one debt 
for which the claim is brought, there is no question of 
distinct and separate interests of the various defendants. 
Where the amount has been advanced to the father 
alone but is effective for creating a charge against the 
whole family in respect of a part of the amount only, the 
words *The amount of the loan advanced or “the 
amount of the loan mentioned in such document,” must 
obviously mean the whole amount which passed, as that 
was the loan. The fact that a part of it is not effective 
to create a charge on the family property is a different 
matter. {Gwyer^ C.J„ Sulaiman and V atadachariar^ 

//.) Lachmeshwar Prasad Shukul v, Keshwar 
Lal Chaudhuri. I.L.B. (1941) Kar (F.O.). 1* 

191 I.O 669 = 1941 O L.B. 82 = 
1941 A.W.R.fF.O.) 39 = 1941 M.W.N 186 = 

1941 O.A, 224 = 22Pat LT 119 = 
45 O.W.N.(F.R.) 66= 1941 O.W.N, 372= 
1941 P.W N. 133=7 B.R. 362= 

3 F.LJ. 78=78 0.L.J. 61 = 68 LW. 873- 
ISE.F.O, 4*1941 A L.W 265 = 20 Pat. 429- 
A.I B J1941 P.O. 6 « (1941) 1 M.L.J. (Sapp ) 49. 

Ss. 7 and 8 — Bond in respect of old debt with 
interest Interest awardable — Power of Court to reopen 
accounts. 

S. 7 of the Bihar Money-Lenders Act of 1939 is to be 
read with reference to the definition of “loan" in S, t 
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BIHAR MONEY-LENDERS ACT (1939), S. 7. 

if) of the Bihar Money-Lenders Act, 1938. Loan in- 
cludes a transaction on a bond bearing interest executed 
in respect of past liability. The effect of S. 7 is that 
the money-lender cannot get a decree for more interest 
than the amount of loan mentioned in the bond. But 
under S. 8 (^), the Court has power subject to proviso 
(1) to reopen the account notwithstanding the bond 
which is an agreement purporting to close previous 
dealings and to create a new obligation. {Rowland, /,) 

Jadunandan Prasad Pandey v. Maheshwar 
NaRAIN Singh. 196 I. C. 473=14 R.P 198 = 

« « , 8 B-R. 27. 

■ S. 1 Loan advanced'* — Meaning of — Stot in 
respect of Part of loan advanced barred by limitation 
— Effect of. 

Where apart of the loan advanced is time barred, 
that part should be deemed not to have been advanced 
for purposes of S, 7 of the Bihar Money-Lenders Act, and 
the loan advanced can be taken to be only the part 
which is realisable. {Varmaand Manohar Lall, JJ.) 

Hakim Saiyid Fida Ali v. Bhuneshwari Kuar. 

20 Pat. 770. 

T. 7 — ‘‘Loan’’ — Settlement of accounts by 

borrowing afresh— Nature of. See 1940 Dig.. Col. 104. 
jAi Gobind Singh v. Lachmi Narain Ram. 

21 Pat L.T. 1109 = (1940) IM.L.J. (Supp ) 14. 

S. 1— Mortgage I’endente lite interest — 

Parwer of Court to refuse — C.P. Code, O 34, 2, 4 

and 11. 

S. 7 of the Bihar Money-Lenders Act does not deal 
with the interest payable after the date of the mortgage 
suit. Pendente lite interest is governed by O. 34, K. 4, 
C. P. Code. Under that rule read with O. S't . R. 2 , the 
Court in passing a preliminary decree is bound to grant 
interest up to the date of such decree. O. 34, K. 11 
does not affect the Court’s power to allow pendente lite 
interest under O. 34, R. 2. Under that rule the Court 
has a discretion in the matter of awarding pendente lite 
interest but has no power to refuse such interest al- 
together. ^Harries, C.J, and Chatterji, /.) SUKHRAJ 

Rai V, katinath Panjiara. 

1961.0. 677-8 B.R. 83. 
“ ' "S. 8— Scope and effect of — Suits on promissor> 

notes — Interest — If can be scaled down — Powers of 
Provincial Legislature. See GOVERNMENT OF India 
ACT 0935), S. 100. 19 Pat 974. 

— S. 8, Proviso — Scope and effect of — Payments 
made and appropriated towards interest before Act — Jf 
can be rc'opened — Excess interest — If can be used in 
reduction o f principal . 

The proviso to S. 8 of the Bihar Money- 
Lenders (Regulation of Transactions) Act lays down 
that if any amount has been paid in excess of the 
specified rate, the creditor cannot be required to redu:e 
the amount of the principal of the loan to the extent of 
that excess in spite of clauses (a) and (^) of S. 8. In 
the case of payments made before the Act where the 
creditor was entitled to charge interest at the rate 
specified in the bond, if on calculation the interest due 
to him be found to be in excess of what was paid to him 
actually, the creditor could appropriate those payments 
towards interest under the law. After the appropriation 
had been made the amounts so appropriated cannot be 
used to reduce the principal under S. 9, according to the 
proviso to S. 8 of the Act. (Harries,^ C.J. and Fazl 
/•) Jagatmaya Kumari V. Ram Bahadur 
Prasad. 22 Pat.L.T. 293=7 B.R. 661 = 

193 LO. 661 = 13 R.P. 607 = 1941 P W.N. 307= 

A.I.B. 1941 Pat. 469. 
— S. 9 — Scope and operation of — If subject to S. 7. 

1940 Dig., Col. 105. HanuMAN SlNGHt/.GAYA 

Y. D. 1941—8 
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Singh. 20 Pat. 177 = 7 B.R. 602=13 R.P. 582 = 

193 I.C, 381 = A.I.R. 1941 Pat. 146. 

" S. 11 — Appeal — Order fixing instalments — 

Appealability. 

An order fixing instalments under S. 11 of the Bihar 

Money-Lenders Act is not subject to appeal. {Fazl Ali 
and Meredith, JJ.) ChOTA NaGPUR BANKING 

association, Ltd. v. Radha Gobinda Singh. 

194 I.O. 649 = 14 R.P. 12 =7 B.R. 813 = 

A.I.B. 1941 Pat. 561. 
S. 1\— Applicability— Decree on basis of promis- 
sory note passed before Act— Application under S, 11 for 
instalment— Dismissal on ground that Act does not apply 
to suit on promissory note — Propriety. 

Where a decree had been passed on the basis of a 
promissory note before the enactment of the Bihar 

Mone) -Lenders Act, an application by the judgment- 

debtor under S. 11 of the Act for instalments cannot be 
dismissed on the ground that the Act does not apply to a 
suit on a promissory note. The liability on the promis- 
sory note had become merged in the decree debt on the 
passing of the decree beiore the Act and the Court 
should therefore consider whether the case is one in 

which It should exercise its powers under S. 11 of the 
Act. {Agarwala, J.) GoPaLPraSaD r/. RaMPRaSad 

22Pat L T. 762=7 B.R. 655 = 
194 I.C. 104 = 1941 P.W.N. 372 = 
13 R.P. 652= A.I.R. 1941 Pat. 377. 

I S. W~Discretion— Judgment-debtor voluntarily 
fixing date and amount of payment — Interference by 
Court. 

When the judgment-debtor has himself by voluntary 
agreement fixed the dale and the amount which he can 

exercise a wise discretion in 
interfering with the arrangements made by the paities 

The judgment-debtor, after making a part payment 
towards the decretal amount, agreed to pay the balance 
on a fixed dale. Having failed to pay the balance as 
agreed he applied under S. 11 and was allowed to pay 
the balance by instalments, ^ ^ 

Held, that in the circumstances the Court was wrong 
in exercising its discretion in ordering the balance to be 
paid by instalments, {Agarwala, J.) BInraj Mar- 
wari V. Mathuri Rai A.I.R. 194l Pat. 612 

I 

S. 11 Judgment-debtor' — Question as to^ 
When to be raised —Donee of attached property made 
party judgment^Iebtor in execution— Order for instal- 
ment at donee's instance— Revision— Plea that order is 
without jurisdiction as donee had no locus standi to 
apply — Sustainability. 

Where a judgment-debtor whose property has been 
attached transfers the property by way of gift to another, 
and the donee is made a party judgment-debtor in exe- 
cution proceedings, and at the instance of the donee an 
order for payment- by instalments is made under S. 11 
of the Bihar Money-Lenders Act of 1938, the decree- 
holder cannot in revision raise the objection that the 
order fixing instalments is without jurisdiction on the 
ground that the donee had no locus standi to apply under 
S. 11, not being a judgment-debtor. The decree-holder 
having failed to raise the plea that the donee was not a 
judgment-debtor in the Court of first instance, cannot 
be permitted to raise the plea in revision in the face of 
the order making the donee a judgment-debtor* 
That order too could not be attacked in revision as the 
proper time to raise such a question was the time when 
that order was passed. It would be too late tore-open 
that question in revision. {Rowland, /,) SUKH 
DAYAL V. Pa WAN jAl KUMAR JAIN. 

1941 P.WN 607. 
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■ Ss. 13 and 14 — Applicability and scope — Pur- 

chaser ot mortgaged property impleaded in suit on 
mortgage — Decree — Right to apply under S. 13. 

1940 Dig.. Col. 105. LAL Paki p. JaNKI Rai. 

20 Pat. 103-191 1.C. 580 = 13 R.P. 328 = 

7 B R. 232. 

■ .S 15 — Scope — Power of Court — Application for 

inslalnicnis in payment of decree amount — Maintaina 
bility. 19-10 Dig., Col. 106. JuoeSHWakI 

Prasad p. Kamala Prasad. 193 l.C. 224 = 

7BR 695 = 13 BP 605. 

BIHAE MUNICIPAL ELECTION RULES 
(1937), R. 13 {1)— Scope— Chairman — ]f bound to 
make formal appointment tn writing. 

R. 13 (1) of the Bihar Municipil Election Rules does 
not require the Chairman of a Municipality to make an 
appointment in writing. The rule is not intended to 
deal with the manner of appointment at ail; it only lays 
down which authority is to appoint a person to prepare 
the electoral rolls. {Dhavle, /.) BRIJBEHAHI p. EM- 
PEROR. 194 I,C. 108= 7 B R. 690 = 

22Pat.L.T 443= 1941 PW N. 248 = 
13 R.P. 657 = 42 Cr.L J. 608 = A.I.R. 1941 Pat. 639 

BIHAR PUBLIC DEMANDS RECOVERY ACT 
{IV OF 1914;. S 1— Scope — Amendment of cethficate 
by adding guardian ad litem to minors — Fresh notice — 
Necessity — Coming info force of S. 158 /4 of Bihir 
Tenancy Aet — E^ect on application by pripate landlord. 

A certificate was obtained by a private landlord 
against certain tenure-holders, and the certificate was 
filed on n-8-1938. On 10-12'1938, S. 158-A of the 
amen-led Bihar Tenancy Act come into force by which 
Ch. XlII of the B. T. Act was repealed, thus depriving 
private landlords of the privilege of recovering rent by 
certificdte procedure On 31-3-1939, the certificate was 
amended by the appointment of a guardian ad litem 
for some minors who had been impleaded as majors. 
The guardian ad litem was already a party in his 
individual capacity. 

Held (1) that after the amendment of the certificate, 
a fresh notice to the guardian ad litem must be issued 
under S. 7 of the Public Demands Recovery Act. in his 
capacity as guardian in addition to the notice already 
issued to him in his individual or personal capacity; (21 
that once Ch, XIIl-Aof the Bihar Tenancy Acuwas 
repealed by the new S. 158*A, it was no longer legal, on 
the requisition of a private landlord, to issue a notice 
under S. 7 of the Public Demands Recovery Act. 
{Middleton.') KaMESHWAR SlNGH v. RaJKISHORE 
LaL. 1941 P.W.N. 441 

BIHAR RESTORATION OF BAKASHT LANDS 
AND REDUCTION OF RENT ACT (IX OF 

\^Z^)—Applicahiiity to bhaoli lands. 

The Bihar Restoration of B.ikasht Lands Act is not 
Inapplicable to bhaoli lands. It does apply to such 
lands. {N. F. Feck.) Mahomed NAIM v. Ram I AL 
GoPE. ^ 7B.R. 498. 

■ 'Conlitional order of restoration — Date fixed 
for payment of \st instalment of money — Non deposit— 
Effect of — Deposit after expiry of time — Jurisdiction 
to pass order for restoration. 

Where an order for restoration is passed under the 
Bihar Restoration of Lands Act, stating that the lands 
should be restored on the payment of a certain amount 
in five annual kists, the 1st instalment to be deposited on 
a fixed date, the order is a sort of conditional order 
which automatically lapses as soon as the date fixed is 
passed without either the deposit being made or additio- 
nal time asked for. The application for restoration on 
which the order is made automatically stands rejected. 
On fail ire of the tenant to deposit the 1st instalment 
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OF RENT ACT (1938), S. 3. 
unless an application fur tinie is made and granted, 
the Restoration Officer has no jurisdiction thereafter 
to pass an order for restoration on the ground that 
the deposit has been made subsequently. {Middleton^ 

ramdhan Puri v . jagernath sahay. 

7 BR 505 = 1941 P.WN 464- 

Kent Reduction Ofkccr — Jurisdiction to reduce 

rent of holding in the absence of application by person 
in occupation. 

A holding of about 18 bighas of land with a rent of 
Rs. 75 was settled in the name of one L, After a time 
L surrendered the holding and about three years later 
T got his name mutated for half the original holding, 
t-/*., 9 bighas on a rent of Ks. 38. L alone applied for 
reduction of a holding of l8 bighas with a rent of Rs.76. 
There was no application by T', nor was there any 
application for reduction of the rent of Ks. 38. The 
Rent Reduction Officer passed an order reducing the 
rent from Rs. 38 to Rs. 19-6-0 in the name of T, 

Hild. that the order was without jurisdiction. 
{Middleton.) HlRDAY NaRAIN JHA v . TIMA MaNJHI. 

7 B.R. 816. 

‘Review — Order of Collector— Finality — Subse- 
quent ruling by Board of Keienut—If ground for 
revitw 

The orders of the officer appointed to discharge the 
duties of the Collector under the Bihar Restoration of 
Bakasht Land and Reduction of Arrears of Rent Act are 
final and cannot be re opened on the strength of a subse. 
quent ruling of the Board of Revenue. {Mtddletofi.) 
AMiRUL Haque V . Mathura Das. 

7 B.R 419 = 1941 P.WN. 244. 

Revision — Powers of Board of Revenue — Power 
to interfere in cases cf nonjoinder or other dcfi.Uin 
application. 

In cases under the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, it is open to the 
Board of Revenue in revision to consider whether the 
defects or omissions in an application, such as non- 
joinder, are so substantial that the application should be 
regarded as not maintainable and an order granting 
restoration is therefore without jurisdiction. {Middle- 
ton.) DaSO Koeri V. Rupa Mahto. 7 B.R 630*= 

1941 P W.N. 246. 

Scope— Purchase by co sharer — If excluded. 

A purchase by a co-sharer is not excluded under the 
Bihar Act IX of 1938. {Afiddleton.) INDRADEO 
Prasad Singh v Rambaran Singh. 7 B R. 764. 

-S. 3 — Applicability — Decree for arrears of rent 
— Sale of raiyati holding in execution — Purchase by 
cO’Sharer landlord — Application for restoration — Maiti- 
tainahility. 

S. 3 of the Bihar Restoration of Bakasht I.ands and 
Reduction of Arrears of Rent Act only speaks of a decree 
fpr arrears of rent ; it makes no difterence between rent 
decrees and money decrees. Purchase by a co-sharer 
landlord of a raiyati holding at a Sjle in execution of a 
decree for arrears of rent is not excluded by the Act. An 
application for restoration in such a case is maintainable. 
{Middleton.) NaRSINGH NaRAIN v, RUDRA N.ATH. 

7 B R. 749 = 1941 P.W.N. 377. 

■S. .Applicability — Holding purchased by 
landlo*’d — Delivery of possession not effected — Applita- 
tion by tenant for restoration’^MiUniainahility. 

A holding cannot be regarded as being in the posses 
sion or under the control of the landlord after he has 
purchased it but before he has applied for or obtained 
delivery of possession, so as to entitle the tenant to file 
an application for restoration under S. 3 of the Bihar Act 
IX of 1938. {Middleton.) RaMASHRAYA SlNGH v. 

I KHabsurat Kuer. 8 B.R. 17. 
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BTHAE BEST. OF BAKASHT LANDS ACT 

(1938), S 3. 

“ S. 3 — Application by tenant — Deceased landlord's 

heirs not impleaded — Effect, 

In an application by the tenants under S, 3 of the 
Bihar Act IX of l938, it is their duty to find out the 
•names of all the heirs of one of the landlords whom 
they know to be dead; and to make them parties to their 
application. If they do not take the trouble to find out 
the names of such heirs and make them parties, their 
application is defective. {Middleton.) AMaR Rai v 
Baldeo Singh. 1941 P.W.N. 431. 

- ■ S. 3 — Application containing names of all tenants 

—Signature by one only — If had. 

Where all the tenants concerned are named in the 
application, but only one signed, it is only reasonable to 
assume that he signed for all. especially when no objec- 
tion was taken to it in the lower Court. {Middleton.) 
INDRADEO PRASAD SiNGH V. RaMBARAN SINGH 

7 B E. 754. 

“ S. 3 — Bakasht lands wrongly described as raiyati 
in sale proclamation — Co sharer landlord^ if estopped 
from claiming same as bakasht afterwards. 

The fact that a co-sharer landlord describes a land 
as raiyati land inihesale proclamation for sale of the 
holding for arrears of rent will not estop him from 
afterwards saying that the lands are bakasht, the 

lands are such. A description in a sale proclamation 
will not confer on any person a status which he does not 
possess under the law. {Middleton.) RaMPRATAP 
Singh v. Rampratap Singh. 7 B.R 895. 

— Ss. 3 and 4 — Limitation — Application by tenant 
against one landlord only — Other landlords brought on 
record after one year — Application — If barred. 

A tenant applying under S, 3 of the Bihar Restoration 
of Lands and Reduction of Rent Act must, under S. 3 
(3), file the application within one year from the date on 
which the section came into force. It is necessary for 
the applicant to bring in the whole body of the landlords 
upon the record within the period of one year prescribed. 
Where the application originally is filed against one 
landlord only and the remaining landlords are not 
brought on the record until after the expiry of one year, 
the application is beyond time and must fail. An amend- 
ment of the application under S. 4 does not affect the 
period of limitation laid down in S. 3 (3). {N.F. Peck ) 
Mahomed Naim v. Ram Lal Gope. 7 B E 498. 

• S. z— Limitation— Application made in time— 

Amendment after period of limitation— Permissibility. 

There is no warrant for holding that an application 
«nder S. 3 of the Bihar Restoration of Land and Reduc 
tion of Arrears of Rent Act must be in all respcrcts com- 
plete before the expiry of the period mentioned in the 
section. The Collector can entertain an incomplete 
Application and when he has done so within the time 
limited, he can allow an amendment or a remedying of 
the defects after the period of limitation, provided it 
Was entertained w'ithin that period. {Middleton.) 

AMIRUL HAQUE V. MATHURA DAS. . 

7 B E. 419 = 1941 P.W.N. 244. 

S Z— Single application in respect of three dis- 
tinct sales held on different dates— Maintainability. 

A single application for restoration in respect of 
three khatas or holdings sold o" different dates under 
decree, for different arrears is irregular and defecnve. 
There must be three separate applications although the 
parties in the three holdings are theL^ame as also the 
points at issue and although there is no prejudice to 
the opposite parly. {Middleton.) RAMPRATAP SiNGH 

V. Rampratap >ingh. , . 7 b.k. eyo. 

S 3 Applicability— Appluaiten forrestora- 

tim against transfsrtt of purchasing landlord^ 

Maintainability. 


BIHAR REST. OF BAKASHT LANDS ACT 

(1938), S. . 

An application for restoration is not maintainable 
against the transferee of a purchasing landlord. The 
words said landlord’’ in S. 3(1) of the Hihar Restora* 
tion of Bakasht Land Act mean the landlord who pur- 
chased the holding; and under S. 3(1) at the time of 
the application for restoration by the raiyat, the land 
must be in the possession of the same landlord who 
purchased the holding. (A^. F, Peck.) MaNZAR 
HaSSaN V. SUKHLAL GOPE. 7 B.R. 416. 

S. 3 (1) — Application for restorafion against 
landlord — Latter pleading settlement of lands with his 
sons — Latter also claiming under gift of earlier date 

Names of sons entered in P Register only after applica 
tion— Effect. 

On 20—3 — 1939. an application for restoration was 
made under S. 3 of the Bihar Restoration of Bakasht 
Lands Act impleading ^ i? as landlord. He entered 
appearance and pleaded that he had gifted the lands to 
his sons before 19— 4—1938. The sons abo contended 
that they got the lands by gift on 7—2—1939 and 
therefore the application was not maintainable. It was 
found that the names of the sons were recorded in 
Register D only on 23 — 1—1940. 

////</, that the application was correctly filed against 
A R and was competent. {Middleton.) AziZUR 

Rahman r/ Lachhmi Singh. 7 B.R 6ii. 

3(li Raiyat"— " Landlord*'— Mfoning of 

The word “raiyat” in S. 3(1) of the Bihar Restoration 
of Bakasht Lands and Reduction of Rent Act includes 
the whole body of the raiyats, and the word “landlord’* 
in S. 3 (1) includes the whole body of landlords {N. 
F. Peck.) Mahomed Naim v. Ram Lal Gope. 

« .. 7 BE. 498. 

S. 3(1) — Said landlord*' — Meaning of . 

The expression “said landlord’* in S. 3 (l^of the 
Bihar Restoration of Bakasht Lands Act means that the 
application only lies against the purchasing landlord, 
that restoration can only be obtained from the landlord 

who purchases the holding. {Middleton^ AZiZUR 

Rahman 2/. Lachhmi Singh. 7 B R. 611 

S. 3(2) {ii)— Application | Contents of— State*. 

ment of date of sale and amount «// sale price — Neces^ 
sity for. 

Under S. 3 (2) (rV) of the Bihar Restoration of 
Bakasht Lands Act. it is obligatory on an applicant to 
state the date on which and the amount for which a 
holding was sold. An application whi:h does not state 
these particulars is defective. {Middleton.) Rampratap 
Singh v. Rampratap Singh. 7 g 395 

S. Z{Z)— Amendment altering character of ap~ 

plication — I f permissible after expiry of time fixed bv 

.$•.3(3). ' 

An application filed within the time prescribed by S. 3 
(3) of the Bihar Act IV of 1938 may be amended after 
the expi*-y of that period under certain circumstances* 
but an amendment which makes the application ail 
entirely new application cannot be permitted. Where 
Ihe Khata No.in a village in the original application is cut 
out and the date of sale is altered by means of an 
amendment, that entirely alters the character of the 
application and cannot be permitted after the expiry of 
the lime limited by S. 3 (3). {Middleton.) Ram Ran- 
VIJAY PRASAD SiNGH V. NARSINGH. 

1941 P.W.N. 436 = 7 B.R 766 

S. Z— Scope— Mafidatory— Failure to give notice 

— /f fatal 

Under S. 5 of the Bihar Act IX of 1938, it is manda- 
tory to give notice of the application and of the date 
fixed for hearing and to send with the notice a copy of 
the application; failure to comply with these directions is 
fatal to the. maintainability of the application. {Mid. 


1*9 


THE YEARLY DIGEST, 1941 


120 ' 


BIHAE BEST. OF BAKASHT LANDS ACT 

(1938) S 6. 

dUion.) TriBHUAN ROV 7j, RaMPATI AHIP. 

7 B.E. 891 = 1941 P.W.N. 432. 

S. 6 — Objection by landlord to restoration — 
Grounds, 

S. 6 of the Bihar Act IX of 1938 enables a landlord 
to object to restoration either on the ground of himself 
cultivating the holding with h)s ovvn stock or by his own 
servants, or on the ground that the holding is in the 
possession of a third party. If the hokling is in the 
possession of a person falling under Ss. 6 (1) (a) or 6 
(1) («/), the land is not liable to be restored. (^Middle^ 

ton,) Mahbubur Rahman «/. deolal Singh. 

7 B E. 794 

S. 6 (1 ) — Plea of petty landlord — Burden of 

proof — Nature of evidence to be let in. 

If a landlord under S. 6 (1) of the Bihar Restoration 
of Lands Act takes the objection that he is a petty land- 
lord, he must show by evidence that he is a petty land 
lord. Merely to swear to an affidavit stating the amount 
of cess paid by all the shareholders, without any attempt 
to show what particular amount of cess any particular 
landlord paid or even what would be his share worked 
out on any particular basis, would not be sufficient to 
prove the allegation that the landlords are petty landlords. 

(A^. F. Peck.) Mahomed Naim v. ram Lal Gope. 

7 BE. 498. 

Ss. 6 (1) and 6(2),provisO--“7'/;/W person'— 

Meaning of 

The expression “third person" in S. 6 (1) i^d) and in 
S. 6 (2), proviso cannot be construed as meaning any 
one other than the purchasing landlord and the original 
tenants, S. 6 (1) (t/) refers to such third person being 
in possession and can thus only include persons with 
whom a settlement has been made by the landlord, 
{Middleton.) AZIZUR RaHMaN v. LACHHMI SinGH. 

^ 7B.R.611. 

■ S. 7 — Notice — Service on all landlords'-! f 
essential 

S. 7 of the Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act clearly contemplates 

due service of notice on all the landlords named in the 
application. If notices are not served on all the land- 
lords or not properly served on any, the Restoration Offi- 
cer has no jurisdiction to decide the case ex parte. There 
were several landlords mentioned in an application by 
the tenants. A notice was issued on one landlord only; 
but after his name the word '*wngaira'* (and others) 
was mentioned and the notice was served on a servant of 
the one landlord mentioned. 

iVir/r/, there was not complete service on all the land- 
lords named in the application and the Restoration 
Officer had no jurisdiction to proceed ex parte. 
{Middleton.) MD. HaBIBUR RAHMAN v, Dewan 

» 7 BE. 649. 

8 (1) — Burden of proof — Pica of ''petty land- 
lord' — Onus — Duty of landlord to adduce evidence. 

Under S. 8 (1) of the Bihar Restoration of Bakasht 
Land Act, the landlord has to appear on the date of’ 
the hearing of the application and put forward the 
ground that he is a petty landlord. If he makes that 
objection, he must show by evidence that he is a petty 
landlord. VVhere all that is done is to file an affidavit 
sworn to by the Patwari of the landlords stating that the 
landlord is a petty landlord without any attempt being 
made to show what particular amount of cess any parti- 
cular landlord paid, that would not be sufficient proof. 

{N.F. Peck.) Manzar Hassan v. Sukhlai, Gopk. 

7 BE. 416. 

■ S 11 — Application under — Limitation Act, S. 
18— Applicability. See LIMITATION ACT. S. 18. 

7 B.B. 1003. 


BIHAE BEST. OF BAKASHT LANDS AOT 

(1938) S. 16. 

Ss 16 and 16 — Applicability— Occupancy hold' 
ing— Produce rent payable — Application for reduction 
of rent under S. \t>—C om petency . 

S. 15 of the Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act has no application to 
an occupancy holding in respect of which produce rent 
and not money rent is pa} able. Such a holding comes 
within S. 16 of the Act and an application for reduction 
of rent of such a holding can properly be made under 
S )6 of the Act. {Harries., C.J. and Vartna. J.) 

Sree Kant Lal v. Ajodhya Singh. 194 I.O. 99 = 

7 B.R. 698 = 1941 P.W.N. 234= 22 Pat L.T. 374= 

13 R.P. 653=A.I.E. 1941 Pat. 390. 

“Ss. 15 and 20 — Applicability — Post sale stage of 
executicn. 

Reading Sp. 15 and 20 of the Bihar Restoration of 
Bakasht Lands and Reduction of Arrears of Rent Act 
together, it would seem that where the rent of an occu- 
pancy holding has been reduced under S. 1I2-A (!)(</) 
of the Bihar Tenancy Act, the landlord shall not even in 
an execution proceeding be entitled to recover from the 
raiyat aiiy arrears of rent in excess of the rate allowed 
by the Rent Reduction Officer. Theie is nothing in 
these sections to confine their operation to stages of 
execution proceedings previous to the sale, and a judg- 
ment-debtor cannot be refused relief merely on the 
ground that the execution sale has already taken place: 
provided, of course, that the execution proceeding is still 
pending. The executing Court has power to act in 
accordance with S, 15 (a) of the Act, although the 
judgment-debtor’s application is made after the expiry 
of 30 days from the date of sale. The executing Court 
clearly does not become functus o/Fcio merely on the 
expiry of the 30 days from the sale — that stage Is only 
reached when the sale is confirmed and the execution 
case dismissed as on full satisfaction. (Vhavle, /} P. 
C. LAL CHOUDHURY V. BILTO MaHTO. 

7 BE. 941=196 I.O 490 = 14 E P. 131 = 

1941 P.W.N. 603 = A.I.E. 1941 Pat- 672. 

S. 16 — Application under — Erroneous order on 

If null and void — Executing Court — If can ignore 
wrong order. 

The fact that the order passed by a Rent Reduction 
Officer on an application for reduction of rent under 
S, 16 of the Bihar Act IX of 1938 is wrong does not 
necessarily make it an order without jurisdiction. If 
there is no inherent want of jurisdiction, and the appli- 
cation is one which the Rent Reduction Officer has 
jurisdiction to entertain, the fact that he finds the facts 
WTongly cannot make his order null and voiti; the order 
of the Collector reducing the rent cannot be ignored and 
effect must be given to it in execution proceedings. The 
executing Court cannot ignore an order with jurisdiction,, 
however erroneous the order may be. {Harries, C.J, 

Varnta, J.) SREE KanT LaL V. AJODHVA SINGH. 

194 1.0. 99 = 7 B E. 698 = 1941 P.W N.234 = 

22 Pat.L.T. 874 = 13 R.P. 663= 

o A.I E. 1941 Pat. 390. 

- - ». low— Applicability— pelationship of land- 

lord and tenant — Jf should subsist at time of applica^ 
tion for reduction. 

There is no warrant for holding that the Bihar 
Resto'ation of Bakasht Lands and Redaction of Arrears 
of Rent Act has no application if the relationship of 
landlord and tenant has ceased to exist when rent 
reduction proceedings are commenced. If a relationship 
of landlord and raiyat existed between the parlies 
during the period in which the rent sought to be reduced 
accrued, then it matters not whether such relationship Is- 
subsisting when application is made under S. 16 (1) of 
the Act to reduce the arrears due to the ex-landlords 
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BIHAK'&EST. or BAEASHT LANDS ACT 
(1938), S. 17. 

(ffarrieSf C.J . and Varma, /.) SreE KanT LaL v. 
Ajodhya Singh. 194 I.c. 99=7 B.R. 698 = 

22 Pat.L.T. 374 = 1941 P.W.N, 234= 
13RP. 653 = A.IE. 1941 Pat 390. 
— ■ Ss. 17 and 19 — Scope and effect of — Order 
reducing decretal amount and granting instalment — 
Absence of prior application for stay — Jurisdiction of 
executing Court to execute original decree and hold 
sale. 

Where an application is made under S. 16 of the 
Bihar Act IX of 1938 to reduce the rent due under a 
decree for arrears of rent, the Rent Reduction Officer is 
fully empowered to reduce the decretal amount due to 
convert the decree into an instalment decree. Under 
S. l9 of the Act, the moment the Rent Reduction Officer 
has reduced the arrears and granted instalments, execu 
tion of the original decree cannot proceed. The executing 
Court has to give effect to the order which is made with 
jurisdiction. Whether or not a previous application had 
been made to stay proceedings under S. 17 of the Act, 
pending the result of rent reduction proceedings, 
further execution cannot proceed once the Rent Reduc- 
tion Officer has made an order reducing rent and 
granting instalments, and the executing Court has no 
jurisdiction to sell the judgment debtor's property in 
execution of the decree as it originally stood. i^Harries^ 
C.J. and Varmay /.) SREE KaNT LaL v. AJODHYA 
Singh. 194 I.C. 99 = 1941P.W.N. 234 = 

7 B B. 698 = 22 Pat.L.T. 374 = 13 R.P. 653= 

A.I.E. 1941 Pat. 390. 

S. 18 {^^—Right to reduction under — Conditions 

io be satisfied by tenant. 

Upon a true construction of S. 18 (2) (<j) of the Bihar 
Restoration of Bakasht Lands Act and Reduction of 
Arrears of Rent Act, the Collector must dismiss the 
application of a tenant under S. 16, unless the tenant has 
•complied with the three requirements of that section, 
namely. S, 18 (2) (a) (f). S. 18 (2) (a) OV) and S. 18 
<2) (a) {Hi). A tenant who has not complied with all 
the three has no right to claim a reduction of rent. 
iHarrieSyC.J. and Varma, J.) SrEE KaNT LaL z'. 

Ajodhya Singh. 194 I.C. 99=7 B.R. 698= 

22 Pat L.T. 374 = 1941 P.W.N. 234 = 
13 E.P. 653= AJ.R. 1941 Pat. 390. 

■S. 22 — Commissioner's powers of interference — 

Order under S. 69, Bengal Tenancy Act, at variance 
.with evidence — Interference. 

In view of S. 22 of the Bihar Restoration of Bakasht 
Lands and Reduction of Arrears of Rent Act. a Commis 
^ioner has no pow*er to revise orders of the Restoration 
Officer under S. 69 of the Bengal Tenancy Act, unless 
the latter has acted without jurisdiction or there has 
been some material irregularity. Where the Restoration 
Officer accepts self-contradictory statements at their face 
value and brushes aside documents, and passes an order 
at variance with the evidence, his order is without 
jurisdiction and must be held to be perverse so as to 
justify interference in revision. {Middletonf) DIPA 

Singh v. Banwari Singh. 8 B.R. 93. 

S. 22— Finding of fact— Interference— Power 

Commissioner. , ^ • 

A finding of fact should not be interfered with in revi- 
sion by the Commissioner unless it can be characterised 
aq perverse. The mere fact that the Commissioner 
considers that the Restoration Officer'^ had not sufficient 
reasons for believing the genuineness of an alleged settle- 
ment cannot justify his interference with a finding of 
fact by the Restoration Officer. {Middleton^ SarJUO 
Singh v. Sheo Shankar mahton. 8 B.E. 28, 

S. 22— Finding of fact— Interference— Penvers 

•»/ Commissioner, 


BIHAR TENANCY ACT (1886), S. 38. 

Unless a finding of fact arrived at by the Restoration 
Officer is perverse or contrary to the evidence, and can 
be said to be absolutely untenable, the Commissioner is 
not justified in upsetting a pure finding of fact in revi- 
sion, merely because he thinks that there was no 
sufficient reason for the low'er Court to reject a docu- 
ment. {Middleton.) MaHOMED MOBIN v. KeDAR- 

nath Thakur. 8 B.R. 42. 

BIHAR TENANCY ACT (VIII OF 1885). S. 22 
(3)— Construction— Occupancy holding— Purchase by 
thicadar — Effect— Thicadar selling right to co sharer 
landlord — Rights and status of latter — If can resist 
claim of other co-sharers to share by partition. See 
1940 Dig., Col. 108. Harihar Prashad Singh z/ 
Hit Lal Singh. 192I.C. 502 = 7 B.R. 472= 

13 R.P. 491. 

S. 26-A, (as amended in 19SS)— Applicability 

to under-raiyat — Right of under-raiyat to transfer 
land. 

Occupancy holding in S. 26-A of the Bihar Tenancy 
Act refers to the holding of an occupancy raiyat and 
not the land of an under-raiyat having a right of 
occupancy. S. 26 A does not confer any right of 
transfer on an under-raiyat even when read with S. 48-B 
of the Act. {Rowland, J.) ABASS Khan v MaHOMED 

Hussain. 195 IC. 866 = 14 R P. 168 = 7 BE. 981 = 

22 Pat.L.T. 749 = A.I.R. 1941 Pat. 693. 

S. 26 B — Scope — Transfer after 1 — 1 — 1923 

Landlord not recognising^Deposit of transfer fee^If 
makes transfer binding on landlord— Questions of title 
—Jurisdiction of Revenue Court to decide. 

The procedure for payment of a landlord’s transfer- 
fee under S. 26- B of the Bihar Tenancy Act cannot be 
utilised to compel the landlord to recognise a transfer 
which he had not previously recognised. Where a land- 
lord has not recognised a transfer effected after 
1 1—1923, it is not binding on him without notice as 
provided by the proviso in S. 26-B. He cannot be 
compelled to recognise a transfer by a tenant whom he 
had never recognised or accepted as a tenant. A 
Revenue Court is not the proper forum to decide con- 
tested questions of title such as whether a transfer is a 
real transaction or only nominal one, or whether the 
transferee and his heirs had been in possession. {Middle^ 

ton.) Gawri Shankar ram v, Girja Prasad 

7 B.R. 940. 


S. 29 'S— Applicability — Rent decree fully exe- 
cuted prior to section coming into force. 

Though S. 26 N which was introduced into the Bihar 
Tenancy Act by the Bihar Tenancy (Amendment) Act 
1934, was expressly made retrospective, it could not 
possibly affect rent decrees which had been obtained and 
which had been fully executed previous to the section 
coming into force. The section will apply to all cases 
which had not been the subject-matter of litigation or 
which were actually the subject-matter of litigation 
when the Amending Act came info force, namely on 
10th June. 1935. It can have no application what- 
soever when the transferee had been lawfully ejected 
before the Amending Act came into operation The 
section cannot, therefore, affect the rights of a purchaser 
who had purchased the property in execution of rent 
decree and obtained possession before the Amending 
Act actually came into force. {Harries, C.J. and 
Manohar Lall, J.) RaJA JHA v. RaMCHaNDRa Tha 

7 B.R. 720 = 194 I.C. 199 = 13 R.P 674« 
1941 P.W.N. 460 = 22 Pat.L T. 605= 

A.I.E. 1941 Pat. 466. 


S. 38, (as amended by Act VIII of 1937V-1 

Repeal of—Effect—Suit for rent— Claim to abatem^t 
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BIHAR TENANCY ACT (1886), S. 40. 

on ground that land is covered with sand — Power of 
Court to grant relief. 

Up to the amendment of the Bihar Tenancy Act in 
1938 by ihe Amendment Act VUI of 19J7 which re- 
pealed S. 38 of the Bihar Tenancy Act, an occupancy 
tenant had the right 'o maintain a suit for abatement of 
rent on the ground that his holding or a portion of it 
was covered with sand, and both occupancy raiyats and 
other tenants could, in a suit for rent against them, 
claim relief on the same ground relying on the rule of 
justice, equity and good conscience under which Courts 
have always the power to grant relief on this ground in 
suits for rent. The repeal of S. 38, by the Amending 
Act of 1937, has only deprived an occupancy raiyal of 
his right to obtain relief of abaten>ent by suit, but the 
right of every tenant of agricultural land ini-luding occu- 
pancy raiyats to obtain relief by way of ab.itemeiit in a 
suit for rent against him has not been affected by the 
Amendment Act. {^A^ariuala, y.) SheONANDAN 
PRASAD i:^lNGH v. KKISHNA CHANDRA 

22 Pat L T 789 = A.I R. 1941 Pat. 611. 

— — S. 40 — — Illegal realisation by landlord — 
If can be taken into account — Application of Past prices 
to ascertain caih values of previous realisations — Pro- 
priety. 

All illegal realisation by the landlord cannot be taken 
into consideration in commutation proceedings under 
S. 40of the B. T. Act. Where a landlord who was under 
the record-of-rights entitled only to half, has b^-en 
consistently realising 9/l6 of the produce, the 1/16 js aa 
illegal realisation and should not be taken into accobn^ 
It is not correct under S. <10 to apply past prices for 
ascertaining the cash value of previous realisations; that 
would be inequitable to the tenants, (Middleton.) 
Sahodri V. Sh. Abdul Rauf. 1941 P.W.N. 491. 

■ — S. 48 — Applicability — Occupani y holding — 
Raiyat carving out portion and settling same with 
tenant under registered Patta for non agricultural 
purposes — Suit by heirs of raiyat against successor of 
tenant — Rent payable— Rate fixtd by Actor rate Hxed 
in patta — Transfer of Property Act — Applicability 

The applicability of the Bihar Tenancy Act depends 
upon the nature of the original tenancy and not on the 
character of the parcels whith go to compose the land 
forming the tenancy. The provisions of the Act will 
apply if the lease is for agri ultura) purposes and not 
because the land is agricultural. The land in dispute 
was the occupancy holding of A/, who was the occupancy 
raiyat thereof. M settled a pait of the land with 
defendant No. 1 who was the manager of an institution. 
Ho entered into possession under a registered patta, 
dated l4th November, l9l8. agreeing to pay an annual 
rental of Rs. 32. The holding, out of which, the land 
was so settled was at the time an agricultural h Iding. 
M died without issue. The plaintiHs, who were the 
heirs of A/, brought a suit in 1938 against the 1st 
defendant and the 2nd defendant, the present manager 
of the institution, for recovery of arrears of rent con- 
tending that they sued in their capacity as co-^harer 
landlords, and that the suit was governed not by S. 48 
of the Bihar Tenancy Act but by the T. P, Act. The 
defendants pleaded that the plaintiff’s predecessor 
having been found to have been in possessicnas the 
raiyat of an occupancy holding, S. 48 of the B. T Act 
applied. It was found that the object of the tenancy 
created in 19)8 in favour of the 1st defendant was not 
for agricultural purposes, though the nature of the 
original tenancy was undoubtedly agricultural. 

Helds (1) that the case was governed by the Bihar 
Tenancy Act, the holding being an agricultural hold- 
ing; (2) that the 2nd defendant was an under-raiyat 
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under the plaintiffs ; and (3) that he was liable to pay 
rent not at the jama of Ks. 32 fixed under the patta of 
1^18, but only at the rate pjovided bj S. 48 of the 
Bihar Tenancy Act, (Manohar Lall and Chatter ji^ 
JJ.) JADO SINGH V. BISHUNATH LaLL. 

196 I.C. 849 = 22 Pat L T. 821. 
S. 48-A. fas amended by Act XI of I938y 

— Scope and eff/Ct — Decree for eje.tment — Appeal — 

S. 48- /J, coming into f orce pending appeal — Effect of— 
Accrual of occupancy rights. 

Where during the pendt-ncy of an appeal from a decree 
in an ejectment suit, s. 48-A of the Bihar Tenancy Act 
as amended by Act XI of l938 comes into force the 
defendant undei-raiyat must be detn ed to have acquired 
occupancy rights in the land In dispute if he has 
continuously held the land as an under-raiyat for more 
than 12 years before the suit. The fact that notice to 
quit was given to the tenant (defendant) during that 
period would not prevent the accrual of occupancy 
rights. (Agaruala, /.) JaI NaraiN RaUT v, 
DhanESHARI. 192 I.O. 181 = 1,8 E.P, 416 = 

7 B R. 328= A I.R. 1941 Pat. 222. 

S. 48 A— (as amended In 1938), Scope — 

Retrospective operatton^GiVernment of India Act^ 
S. 292 — Construction and scope — I f affects applicability 
of S.^%- A, B. T. Act. 

S. <18 A of the Bihar Tenancy Act, as amended in 
l938, is retrospective. The object of that section was 
to quiet titles which are more than 12 yeaisold and to 
ensure that if during the>e twelve years the under-raiyats 
have not been ejected, they shall have the right to 
remain on the land as if they were occupancy tenants. 
In the application of the section to pending litigations, 
there is no distinction between cas‘S where the decree 
of the lower Court is affirmed by the appellate Ccuit 
and those in which it is reversed Nor doe< S. 292 of the 
Government of India Act of i935 prohibit the giving of 
retrospective effect to S 48 A of the Bihar Tenancy 
Act. There is nothing in S. 292 to suggest that there 
was any intention to curtail the power of the Indian 
legislature or other competent authority to decide in 
what manner a new law should operate as against the 
existing rights. All that S. 292 provides is that the exist* 
ing law shall remain in force until it is repealed and not 
that the rights which have accrued under that law shall 
continue to be exercised even after the date of the repeal, 
S 292 can obviously have no application to a case 
wheie pending appeal the question of the applicability of ‘ 
S. 84-A of the new Bihar Tenancy Act arises after the 
old law has been changed and the new Section has coma 
into operation. If the Legislature can make new laws 
and unmake old laws, it can also create new rights as 
well as take away rights already accrued. It must ba 
held that S. 48 A of the Bihar Tenancy Act was in* 
tended to be given effect to in the case of all under- 
tenants whose rights were in dispute at the lime the sec- 
tion came into force i^re^pective of whether they had 
been holdinc lands since befoie its enactment or other- 
wise. (Afar/ /V j C.J. and Fail Ah\ J ) BHaGWATI 
PRASAD V Sahadfo Upadhaya. 196 I.C. 339» 
114 R P. 116 = 7 B R. 918= 4 P.L J. (H C) 146- 

1941 P.W.N 216 = 22 PatLT 366 = 

A IE. 1941 Pat 413, 
S. 62. (as amended in IdZS)— Applicability — 

Suit for rent — Claim to abatement on ground of dilu' 
lion — Right to relief— Burden of proof. 

Where in a suit for rent of a holdir^g the defendant- 
tenant pleads that a portion of the holding having dilu- 
viated, he is entitled to a proportionate abatement of rent, 
the case falls under S. 52 of the Bihar Tenancy Act 
which gives statutory recognition to the principle which 
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has been recognised by Courts in India that a tenant, 
whether he be an occupancy raiyat or otherwise, is en 
titled to abatement of rent if the whole or part of the 
land held by him is diluviated. This reliet cannot be 
denied on the ground that S. 38 of the Act which gave 
an occupancy rat) at a right to file a suit for abatement 
has been lepealed by the Amending Act of 1937. The 
burden of proof is of coarse on the tenant who has to 
prove measurement and ascertainment and to show that 
the exact area diluviated in each year. {Rowland and 
Afanohar Lall,JJ.) SiTAL PRASADZ'. SURENDRA 
Nath 1961.0.658=14 E.P. 208== 

8 B B 36 = 22 Pat.L.T. 795. 

S. 53 — Rent — Instalments — When due. Ste 1940 
Dig., Col. l08. CHHATAR SlNOH v. SVED SHAH 
QaSIM GhaNI. 192 I C. 213=13R.P. 444 = 

7 B R. 344= 1940 P.W.N 994. 


S. 60 — Suit for rent by assignee of rmt— Assig- 
nee not a registered proprietor — Suit barred— Bengal 
Land Registration Act, S. 78. 

An assignment of the rents of a holding does not 
amount to a transfer of proprietary interest in the 
holding, and if the assignee sues for rent he does not 
sue as a proprietor. Therefore, neither S. 78 of the 
Land Reg^^^ration Act nor S. 60 of the Bihar Tenancy 
Act will be operative to bar the suit by reason of the 
assignee not bting a registered proprietor. {Rowland, 

/ ) Ramsewak Kurmi V . Thakurji Maharaj. 

196 I.C. 652 = 14 R P. 206 = 8 B.R 34. 

S. 60 —Suit for rent by assignee of rent~~Pay- 

ment by tenant to registered proprietor^! f valid dis 


charge. . 

In a suit to recover rent by an assignee of the rents 

of a holding which is held under a proprietor, payment 

by the tenant to the registered proprietor will be a valid 

discharge for rent under S. 60 of the Bihar Tenancy 

Act. The fact that the rents have been assigned will 

not operate to create a new tenancy the raiyats not being 

a paity toihe transaction and in the absence of any 

devolution ot the proprietary interest. {Rowland, J.) 

Ramsewak KURMI ». Thakiirji Maharaj 

196 I.O. 562=14 R.P. 206 = 8 B.R. 34. 


—3. G5—Rent decree—Purchaser in execution not 
annulling encumbrance— Right to prio'ity. 

The mere fact that a purchaser in execution of a rent 
decree has not availed himself of his statutory right to 
annul the encumbrances does not, in ajiy w’ay, affect 
the oriority conferred on him bv S 65 of the Bihar 
Tenancy Act. {Agarwala, J.) 

TIVE Bank v KaShi SaHU. 193 I 0. 108— 

13 BP 545=7 BR 677 = A.I R. 1941 Pat 243. 
'as amended in 1937). S 67— Scope— If retros- 
pective.' 1940 Dig.. CcI. 109. CHHATAR SiNGH 
». SVED SHAH QAS.M GHANJ^ ^ ^ ^ ^ 

1940 P W N. 994=13 R-P. 444. 
— S, 67 (as amended by Act VIII of 1937) — 

Scope — It retrospective — V ested tights under old S. 67 

— If cut down. J J u * i. 

S 67 of the Bihar Tenancy Act as amended by Act 

viliof 1937 cannot be given retro-pecive operation so 

as to cut down the rights given by the old S. 6/ which 

was repealed by the Amending Act ot 1937. ® 

nothing in the new S. 67 to suggest th,b.t was intended 

toaoDlVto rights accrued before it came into force. 
(VyurwJr. C.J and Fazl AH, /.I lAGMOHAN SlNGH 
• RaMNANDA^’ PraS^d Narayan singh» 

^20 Pat 566= 13 E.P. 626 = 1941 P.W N- 296= 
192 I 0° 861=7 B.E. 493= 22 Pat.L.T. 219 = 

ISJ l.u, OO 
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- S. 69 — Applicability— Genuine dispute as to 
existence of relationship of lanalord ana tenant — 
Tenants not offering evidence vf rent receipts or pay- 
ment of rent — Right to apply — Proceedings taken — If 
can be quashed by Commissioner. 

Where there is a genuine dispute whether the rela* 
tionship of landlord and tenant exists between the 
parties and the alleged tenants do not offer any evidence 
that they had got any rent receipts or had ever been sued 
for rents since the survey and settlement, the tenants 
have no right to apply and proceedings under S. 09 of 
the Bihar Tenancy Act cannot be maintained. In such 
a case, the Commissioner has jurisdiction to quash the 
proceedings taken by the Sab-Divisional Officer. {Mid- 
dl.ton.) .SHEOBARAN CHAUDHURY V. RAMSEWAK 

Pandey, 7 B R. 931> 

Ss. 69 and 70 (3) — Application for division of 

crops by tenant after cutting part — If to be lefecud — 
Application entertained by Sub Divisional Ofji-er — 
Annulment of proceedings byConimissioner — If justified^ 

There is no warrant for holding that when a tenant 
who has cut a part of the crop applies for division of 
the remainder the application is not maintainable; that 
is no g.'-ound for annulling the proceedings on the 
application entertained by the Sub Divisional Offiier w ho- 
has discretion whether to allow or disallow the applica- 
tion. {Middleton!) DeOSaRAN MahTON v. ISHWaR 
DHARl SINGH. 7 B.E. 859* 


S. 69 (1) (a) and (b) — Scope — If mandatory. 
Cls. {a) and {b) of S 69(1) of the Bihar Tenancy Act 
lay down the condiiiors precedent to theColIector niaking 
an order to divide the produce and must be complied 
with before proceedings are taken under the Section. 
{Middleton.) RaMDULARI KUER v, ShvaM I.aL Ojha. 

. 1941 P.W.N. 378i 

*1 5. 86— Deed of surrender — Ne d for registra- 

tion, See 1940 Dig., Col. HO. SihGHESHWAR Jha 
V. AJab Lal Mandar. AIR. 1941 Pat. 142. 

S. 104 H— Scope of— Suit by landlord for declar- 
ation of illegality of reduced rent roll fixed by revenue 

officer and for enhancement of rent to old rates If falls 

under section. .5*^^ COURT FEES ACT, S. 7 Uv') (c) and 
SCH. IF, Art. 17 {Hi). 22 Pat.L T. 463. 

S, 107 {2)— Scope — I\fon ccmphance— Effect 

Decision by Special fudge— Finality and binding char- 
acter— Omission to prepare schedule and to make note in 

entry in record-of rights— If detracts validity or bind- 
ing character of decision. 


Under S. 107 (1) of the Bihar Tenancy Act, the deci- 
sion of the Special Judge in proceedings under Ss. 105 
105-A and 106 of the Act, has the force and effect of a 
decree of a Civil Court in a suit between the parties ; 
and is final and conclusive in regard to the matters 
decided, subject to Ss. 108 and 109 A. The mere fact 
that no schedule of rents was prepared as required by 
S. 107 (2) and that no note was made in the record of- 
rights of the rents settled cannot detract from the vali 
dity and binding character of the decision so as to leave 
the matter at large. Nor is the party in whose favour 
the decision is given debarred from enforcing the rights 
which were determined in bis favour by a decision nass 
ed on contest by reason of the omission to prepare® 
schedule or to make a note as required by S 107(2) 
The only effect of the non preparation of the schedule 
is only that the record-of rights finally prepared und<»r 
S. 103 A (2) has not been altered. It retains the pre- 
paration of correctness and therefore it is incumbent on 
the party seeking to enforce his rights under the deci 
sion of the Special Judge to prove that the entry in the 
record-of rights is not correct [a.s it has not been alter, 
ed in accordance with S. 107 (2)]. He can prove it by 
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evidence including the decision of the Special Judge 
which has the force and effect of a decree of a Civil 
Court. {Rowland and Manohar Lall, /J.) RAM RAN 

Buoy phasad Singh v. Baleswar Ojha. 

22 Pat.L.T. 771 = A.I.R. 1941 Pat. 609. 


■ S. 112-A — Applicability — Kabuliyat creating 

holding -Provision against enhancement of rent — 
Application by raiyat for reduction — If barred. 

A provision in a kabuliat of 1914 creating a holding 
to the effect that the rent cannot be enhanced does not 
bar an application by the tenant or raiyat for reduction 
of rent under S. 112- A of the Bihar Tenancy Act; unless 
enhancement and reduction are both prohibited, it 
cannot be said that rent is fixed so as to bar an applica 
tion for reduction- {Middleton.') BaiJNATH PraSaD 
Singh r/. JONG Bahadur. 1941 P.W.N. 476. 

S. 112-A — Construction — Collector — I f bound to 

cancel enhancements. 

S 112-A of the Bihar Tenancy Act cannot be con- 
strued as meaning that all enhancements must be cancel- 
led. Under the section the Collector may cancel enhance- 
ment; it is not the case that he must do so. {Middleton.') 

Budhu Singh v. Kambilash Singh. 

7 B.R. 913 = 1941 P.W.N. 688. 

S. 112 A — New plea — Question of fact — Plea 

that reduction in rent not really a reduction but only 
represented remission by landlord — If can be entertain> 
ed in revision. 

Whether a reduction of rents which is taken as a new 
settlement by the rent reduction officer is in reality a re- 
duction or only represents a remission by the landlord is 
a question of fact, and must be raised at the earliest 
opportunity before the Rent Reduction Officer and 
should not be allowed to be raised for the first time 
before the Board of Revenue in revision. That is not 
a matter on which the Board will exercise its powers of 
revision over proceedings under S. 112-A of the Bihar 
Tenancy Act. {Peck^ Rai RADHA KRISHNA v. 

Rauhika Kuer. 1941 P.W.N. 693. 


3. 112-A — New plea — Question of fact — Ques- 
tion as to applicability of section on the ground of 
holding being a tenure— If can be entertained in revi’ 
si on. 

Whether a holding is an occupancy holding or only a 
tenure and so not governed by S. 1 12-A of the Bihar 
Tenancy Act, is a matter of fact which should be 
proved in the original Court. It is idle to advance such 
a plea at the stage of revision before the Board of 
Revenue. With such a matter of fact the Board is not 
concerned by way of revision. {Pech.) Rai RadHA 
Krishna v. Radhika Kuer. 1941 P.W.N. 693. 


— — S. 112-A — Proceedings under — Scope — Notice 
to opposite parties— Necessity — Failure to give notice— 
Effect, 

Proceedings for rent reduction are no doubt sum- 
mary, but it is contrary to all principles to pass any 
order to the detriment of a party without giving him any 
notice and without giving him an opportunity to be 
heard. An order passed without notice must be set 
aside. {Middleton!) MD. YUSUF v. PaNCHI Lal 
RaUT. 7 B.R. 914. 


-S. 112-A — Raiyat at fixed rent — Right to apply 

for reduction of rent, 

A raiyat at a fixed rent can have the rights of an 
occupancy raiyat, and if he does acquire occupancy 
rights, he is entitled to apply for reduction under S. 112- 
A of the Bihar Tenancy Act. {Middleton.) BaiJNATH 

PRASAD Singh v, Jong Bahadur. 

^ 1941 P.W.N. 476. i 


■ Sb. 112-A and WZ— Relative scope and opera- 
tion of — S. \\2-A — If excluded from operation of 
S. 113. 

S. 112-A of the Bihar Tenancy Act is not excluded 
from the operation of S. 113 of the Act; S. 113, by its 
very words, applies to the rent of a holding settled under 
Ch X. {Middleton.) BUDHU SiNGH v. RaMBILASH 
Singh. 7 B.R. 913 = 1941 P.W.N, 688. 

— S. 112>A‘ (as amended 1 b 1934) Successive 

applications under — Maintainability. 

Where an application under S. 112 A of the Bihar 
Tenancy Act, as amended in 1934, has been disposed of 
on the merits, a subsequent application is barred under 
S. 113. {Middleton.) JaIGOBJND CHOUBEY v. SHYAM 

Bihari Singh. 7 B.R. 994. 

-■S. 112 A (a> — Applicability — Application for 
settlement of rent — Amendment subsequently — .S’. 112-^4 
{d) — If can be applied. 

S. 112A(rt)of the Bihar Tenancy Act does* not 
apply to a case under S. 105, because it applies only to 
enhancements under Ss. 29 and 30 of the Act, and an 
application for settlement of rent under S. 105 is 
entirely different from a suit for enhancement of rent 
under S. 30 But where an application under S. 112 A 
(<j) has been amended, the Rent Reduction Officer 
would be justified in applying S. 112.A (</) of the Act, 
{Middleton,) G. B. SOLANO v, JANGI SiNGH. 

1941 P.W.N. 247 = 7 B.R. 762 (1). 

--S. 112-A (a) and (d) — Illegal enhancement^ 
Ignoring of — If amounts to cancellation of tnhancf 
ment. 

An illegal enhancement of rent can be ignored under 
S. 112 A {a) of the B. T. Act for the purpose of apply- 
ing cl. (tf) of S, 112-A. Such ignoring of an illegal 
enhancement does not amount to a cutting off or cancel- 
lation of an enhancement for the purpose of S. 112-A 
of the Bihar Tenancy Act. {Middleton,) SaudaOAR 
SiNGH V. CHANDRESHWAR PRASAD NaRAIN it^lNGH. 

1941 P.W.N. 473. 

““ “S. 112’ A (b) — Date of commutation— Date of 
final order or date from which commutation is directed 
to take effect — Material date. 

Clause (A) of S. 112 of the Bihar Tenancy Act 
refers to the dale when the rent was commuted and 
the date of commutation for the purposes of cl. (^) 
is the date of the final order of commutation, although 
the commutation is, by the order, directed to take 
effect from a previous year. The date from which 
it is to take effect is not the material date. {Middleton.) 

Jagat Kishore Pd. Narain Singh v. nakhoo 
Mahton. 1941 P.W.N. 488. 

S* 112 A (b ) — Scope — Commutation order 
passed in 1937 but directed to take effect from October^ 
1936—// falls under section. 

For purposes of S. 112 (^) of the Bihar Tenancy Act, 
the commutation order under S. 40 must have been 
passed between 1st January, 1911 and 3lsi December, 

1936. The crucial date is the date of commutation 
order and not the date from which it was to be given 
retrospective effect. An order of commutation made in 

1937, though directed to take effect from October, 1937, 
does not come within S. Il2 A {b). {Middleton.) RaM 
Bach an Singh v. ran jit Narain Singh. 

1941 P.W.N. 487=7 B.B. 801. 

S. 112-A (1) {^)—'*Current prices"— Proce- 
dure for working out reductions. 

Though the expression ‘'current prices” is not defined 
in the Bihar Tenancy Act, the proper thing to be done in 
reduction cases is to take the average of that last com- 
plete year for which figures are available at the time of 
the order of the Rent Reduction Officer. {Middleton!) 
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Ram naresh Singh v. Sheo Prasad Gupta. 

1941 P.W.N. 589. 

112-A (d ) — Date from which rent first 
became payable— Crucial date for purposes of com- 
parison and reduction. 

For the purposes of S. 112-A i^d) of the Bihar 
Tenancy Act, the crucial date is the date from which the 
first rent became payable ; where a decree of the High 
Court gave a decree for year fasli 1314, different from 
the previous rent, the rent fixed clearly becomes payable 
in fasli 1314. That year has therefore to be taken for 
purposes of comparison and reduction under S. 112-A 
Xd'). {Middleton.) MaJID-UD-DIN AHMAD v, LOKE- 

nath Pandey. 7 B.R. 9S9. 

S. 112-A (d) — Date from which a rent first 

became payable — Crucial date — Decree of Civil Court 
fixing rent from a prior year — Effect — Retrospective 
effect of order. 

For the purposes of Cl. {a) of S. 112-A of the Bihar 
Tenancy Act, the crucial date is the date from which the 
rent first became payable. When a Civil Court has 
given a decree in 1935 for rent from the year 1927 at a 
rent different from the former rent« the new rent must 
be held to have first become payable from 1927. There 
is no reason for holding that there can be no retros- 
pective effect in an order under which a rent becomes 
payable, Such orders are frequently passed in commut- 
ation and rent reduction cases. {Middletonf) RamaW- 
TAR Lal V. Mangal Prasad Sah. 8 B.R. 86. 

S. 112-A v.l)(d ) — Date when rent first became 

payable — Rent fixed by compromise in proceedings under 
S 109, in I9l5 — Allegation that civil suits were decreed 
■cn such basis with effect from I9l5 — Failure to prove — 
Effect — Crucial date. 

In certain cases cash rent was settled by compromise 
in proceedings under S. 109 (<■) of the Bihar Tenancy 
Act in I9l5. It was alleged, but not proved, that there 
were civil suits pending and that they were decreed at 
the cash rent so settled by compromise with effect from 

1911. 

/feld, that in the absence of proof of such allegation, 
the year I9l5 must be taken as the year when the rent 
first became payable. {Peck.) THAKUR PRASAD v. 

Brahmdeo Pandey. 1941 P.W.N. 660. 

S 112-A {d)— Jurisdiction — Application under 

.9.112-^ {e) — No application for amendment— Juris- 
diction of Rent Reduction Officer to act suo motu and to 
reduce under Cl, (.d). 

Where applications for reduction are filed under 
S. 112-A {e) of the Bihar Tenancy Act, and r\o applica- 
tion is made to amend them, the Rent Reduction Officer 
has no jurisdiction to act suo motu and give relief under 
Cl. {d)oi S. 112-A. {Middleton:) RaJA Prasad 

Singh v. pano kumri. 8 B.R. 63. 

- S. 112-A (1) (d) — Rent— When first becomes 

payable— Rent fixed in suit for assessment of rent— 
Landlord accepting it from year prior to date of decree 
—When rent first becomes payable— Date of decree or 
date of acceptance. 

Where in a suit brought by a landlord against persons 
in possession of his land upon which they had encroach- 
ed. for assessment of rent of the land in dispute ai^ for 
compensation for use and occupation for faslis 1336 and 
1337, the Court fixes the rate of rent and allows com- 
pensation for use and occupation at the same rate; and 
the landlord accepts the rent so decreed from a date 
prior to the date of the decree fixing the rent, the rent 
first becomes payable for purposes of S. 112-A (1) (rf) 
of the Bihar Tenancy Act, from the date on which the 
landlord so accepts the rent decreed and not from the 
date of the decree in the suit by which the rent is fixed. 

Y. D. 1941—9 


The rent has to be reduced under Cl. {d) of S. 112-A 
(l)of the Act, reckoning the year from which the land- 
lord accepts the rent as the year when the rent first 
became payable. {Perk.) Kam Kishun Singh v. 
Rai RaDHa Krishna. 1941 P.W N. 592. 

Ss. 112 A (d) and 113 — Scope — Reduction of 
rent refused under S. 112 — Effect — Application far 
reduction — Bar of. 

Where in proceedings under S. 112 of the Bihar 
Tenancy Act, reduction of rent is refused on the finding 
that the rent had been existing since 1297 Fasli, that 
amount to a settlement which under S. 113 bars a re- 
duction under S 112 A {d) of the Act. That is a bar 
for 15 years to the application of S. 112-A, except on 
the ground of alteration in the area or any of the 
grounds specified in S. 112-A (c) {Middleton:) Ram- 
charan Koeriz'. Sajeewan Prasad Singh. 

1941 P.W.N. 662. 
S. 112-A (d) — Successive applications^Compe- 

tency — First application dismissed for default — Second 
application allowed tx Setting aside by Collector 

— Remand by Commissioner for re-hearing in the 
presence of both parties — Propriety. 

An application under S. 112-A {d) of the Bihar 
Tenancy Act was rejected by the Rent Reduction 
Officer, in the absence of the applicant, who was how- 
ever allowed to make a second application, and (he same 
was granted in the absence of the landlord. The 
Collector in appeal set sside the order holding that the 
lower Court had no jurisdiction to entertain the second 
application. The Commissioner in revision remanded 
the case for rehearing in the presence of both parties. 

ffelelt in reyisim by the Board of Revenue, that the 
Commissioner's order was proper and cannot be held to 
be without jurisdiction. {Middletonf) SaKHI CHand 
V. Lachmi Narayan Singh. 8 B.R. 32. 

— S. 116— Applicability— Conditions. See 1940 
Dig., CoK 110, Lala Rajbali Lal Partappur 
Co., Ltd. 1911.0.296=13 R.P, 293= 


« ^ J./U, 

SS. 116— Construction — “Lease for term of 

years* -Meaning of. .9^^940 Dig.. Col. HI. LalA 
Rajbali Lal v. Partappur Co., Ltd. 

191 I.C. 298= 13 R.P, 293 =7 B.R. 170. 

S. Vl\— Distraint of crops for realisation of 
produce rents — Permissibility. 

There is nothing in S. 121 of the Bihar Tenancy Act 
to restrict its operation to arrears of rent payable in 
cash or to make an exception in favour of arrears of 
rent payable by division of the produce. The section 
permits distraint of crops for the realisation of produce 
rents in the same manner as for the realisation of cash 
rents. {V arma and Razotand, //.) SaJIWan PraSaD 

Singh ZA. Karamdhari Singh. 196 I.C 174 = 
o ^ 14R.P.182 = 8 B.R. 5 . 

9 . 148-A Rent suit— Co-sharer landlords made 

pro forma defendants— If bound by decree and execution 
— If can treat same as nullity. 

There is no warrant for holding that co sharer 
landlords who are joined as pro forma defendants in a 
rent suit are entitled to treat the suit and execution of 
the decree therein as a nullity. {Dhavle, J.) CHANno a 
Mahton V. Emperor. 197 » « rq - 

22 Pat.L.T. 388 = 1941 P.W n! 91 = 

A.I.R. 1941 pat RA.ti 

S 156--Notice- Validity-Misuse compltLd oi 

incomplete at time of issue of notice— If renders 
defective. .9« 1940 Dig.. Col. 111 . Shyam ThulIn 
prasad Singh t/. Satruhan Prasad SiLh 

192 I.O. 200 = 13 R P. 426 = 7 B R. 341 =a 

1941 P.w'.N, 43. 
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S, 155 (1) — Contents of notice — Express demand 

to quit land in the alternative — If essential, 1940 

Dig, Col. 111. SHYaM JhULaN PRASAD SlNGH v. 

Satruhan Prasad Singh. 192 I C. 200 = 

13 R.P. 425=7 B R. 341 = 1941 P.W N. 43. 

> S 155 (i; — Notice — Notice issued by Court and 
stated to be issued by Court — Landlord's name appear- 
ing as being the applicant seeking issue of notice — 
Validity, i'tv 1940 Dig., ( cl 111. SHYAM jHULAN 

Prasad Singh v. Satkuhan Prasad Singh. 

192 I.C. 200 = 13 R.P. 425 = 7 BR 341 = 

1941 P.W.N. 43. 

S. 168-A, (as amended in 1938)— Scope— 

Pending applications by private landlords — If affected. 

Bihar Plblic Demands recovery Act, S. 7. 

1941 P.W.N. 441. 

Sg. 168-B (2), 163(5) and 163- A, (as amended 

in 1938)— Construction and scope — Pending applica- 
tion for execution — if governed by — Intention of legis- 
lature. Stt' 1940 Dig., Col. 113. BIGAN SlNGH v. 
Syed Shah Zaffer Hussain. 191 1.C. 436= 

13 R.P. 319=7 B.R.214. 

S. 169 (1) (c) — Auction-purchaser — Liability of 

for rent between date of sale and its conBrmation. 

1940 Dig., Col. 113. Chhatak Singh v. Syed Shah 
QaSIM Ghani. 192I.C.2i8 = 13R P. 444 = 

7 B.R. 344 = 1940 P.W.N. 994. 
S. 169 (1) (c) — Sale — Etiect of on charge for 
rent — Extent to which it is extinguished. 1940 
Dig., Col. 113. Chhatar SiNt.H V. Syed Shah 
Qasim Ghani. 192 I.C. 213 = 13 R P. 444 = 

7 B.R. 344 = 1940 P.W.N. 994. 

S 177-A — Applicability — Money executions — 

House of judgment" Jtbtor — Exemption from liability to 
sale, 

S. 177-A of the Bihar Tenancy Act is not inapplicable 
to money executions. The section gives exemptions 
which are not, in terms at any rate, confined to rent exe 
cations. It follows from the proviso to Cl. (^) of the 
section that the houses of raiyats and under ralyats are 
saved from execution sales when the execution relates to 
decrees for arrears of rent due in respect of lands other 
than the sites of the houses. Execution against the site 
of a house on a decree for arrears of rent due in respect 
of other land is obviously a money execution as distin- 
guished from a rent execution and it is precisely in such 
cases that S. 177 A (^) exempts houses from sale. What 
S. 177 A (^) saves, however, is a house belonging to the 
raiyat and occupied by him as such. It must therefore 
be clearly found that the house in fact is occupied by the 
raiyat. {Dhavle, J.) BIKRamA LAL Ram Ran 
Bijaya Prasad Singh. 194 I.O. 226 = 

13 R P. 687 = 7 B R. 783 = A I E. 1941 Pat. 608. 

S 177 A (b). (as amended In 1937)— “Occupied 

by him" — Meaning of. See 1940 Dig., Col. 113. Baij- 
NATH Ram Marwari V. Ram Kumar Sinha 

191 10. 128 = 7 B B. 147 = 22Pat.L.T. 109 

S. 178-B, (as amended by Act VIII 

of 1937)'^Scope — If retrospectize^~‘Arr(ars of rent 
eiccrued due befot e pasting of A't and sued for before 
section came into force — If affected — Decree for 50 per 
cent, of produce — Jurisdiction of Court to make. 

New legislation cannot take away accrued rights unless j 
such intention is manifest and clear from the terms of 
the legislation. S. 178-B of the Bihar Tenancy Act, 
introduced by Act VIII of 1937. cannot be construed as 
having a retrospective effect. It does not In any way 
prohibit the Courts from decreeing a greater proportion 
of the produce in respect of rent accrued due before the 
passing of the Amendment Act. All that the sections 
means is that after the passing of the Acta landloid 
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shall not be entitled to more than nine-twentieths of the 
produce and there is nothing in the section to suggest 
that the landlord’s rights which had already accrued 
were to be affected in any way. S. 178-B does not 
therefore apply to arrears which had accrued due before- 
the section was enacted and which had been sued for 
before the section came into force. In such a suit there- 
fore the Court can decree to the landlord not only nine- 
twentieths but fifty per cent, of the produce of the 
land. {Harriet^ C.J. and Fazl Ali^ J.) JaGMOHAN 

Singh t'. Ramnandan praSad narayan Singh. 

20 Pat. 556 = 192 I.C. 851 = 13 R P. 626 = 
1941PW.N. 295 = 7 BR 493= 

22 Pat L.T. 219 = A I R. 1941 Pat. 263. 

S. 188 — Scope — Notice under S. 155 — Suit by 

some of the co sharer landlords for ejectment after 
expiry of notice — Maintainability. See 1940 Dig., Col. 
114. SHYAM JHULAN Prasad SlNGH z'. Satruhan 
Prasad Singh. 192 I.C. 200= 13 R p. 426 = 

7 B R. 341= 1941 P.W.N. 43. 

Sch. Ill, Art. 6 — Scope — If controlled by S. 15, 
Limitation Act. See LIMITATION ACT, S. l5. 

1941 P.W.N. 183. 

BIHAR AND ORISSA BOARD OP REVENUE- 
ACT (I OF 1913) — Revisional powers — Extent of — 
Questions of fact— Interference. See BfngaL ACT I 
OF 1829 1941 P WN. 311. 

S. 6 — Powers of Board — Question of fact — Intef 

ference. 

The powers of the Board of Revenue to interfere In 
revision are very wide. It has power to interfere on 
questions of fact in order to prevent gross abuse or gross 
injustice. {Middleton.) Awadh SlNGH v. BaSUDEO 
SlNGH. 7B.R. 688. 

■S. Q^Peview— Powers of Board — Extent of — 
Grounds. 

The B. and O. Board of Revenue has very wide power* 
of review conferred upon it by S. 6 of the Hihat and 
Orissa Board of Revenue Act; they are not, however, 
powers which the Board will exercise lightly. I^view 
by the Board as the highest Revenue Court should be 
granted only in exceptional cases where a serious error 
has been undoubtedly committed. The mere fact that 
one member of the Board might take a different view 
either of the law or of the facts if he heard the original 
application, is no sufficient reason for him to review the 
order of his predecessor. {Middleton.) SHYAM 

Sunder Kuer v. Dwarika Singh. 

1941 P.W.N. 326. 

S. 6 — Review — Powers of Board of Revenue^ 
Grounds — Questions of fact. 

The powers of the Board of Revenue to review its 
orders are clear and unfettered, such powers being 
conferred on the Board by S. 6 of the Bihar and Orissa 
Board of Revenue Act. As a matter of practice, how- 
ever, the Board would be reluctant to review its orders 
save in very exceptional circumstances, more so on 
question of fact. The mere fact that one member of the 
Board might take a different view of the case, if he 
heard it originally, from that taken by his predecessor, 
is no ground whatever for review. {Middleton.) RaM 

keshwar Singh v, Dkoki Singh. 

1941 P.W.N. 311 = 7 B R. 684. 

BIHAR AND ORISSA OO-OPEBATTVE SOCIE- 
TIES ACT (VI OF 1936), S. 4 (2) — Scope and effect 
of — If retrospective — If reiiics liabilities or proceC" 
dings already dead under old Act — Aunird under stetv 
Act after liability had ceased to exist before new Act-^ 
Validity of. 

S. 4 (2) of the Bihar and Orissa Co operative Socie- 
ties Act is not retrospective in the sense that it revives 
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B. & O, CO-OP. SOCIETIES ACT (1935), S. 24-A. 

liabilities and proceedings which have ceased to exist. 
•It is a saving clause which can keep alive that which 
had life under the old Co operative Societies Act cf 
1912, but cannot give life to something which was 
already dead or which had never existed a’ all under 
the old Act. Under S. 39 of the Co-operative Societies 
Act of 1912, the registration of a society was cancelled 
on 8 — I — 1932. After the Bihar Act (VI of 1935; came 
into force on 29 — 6 — 1935, the liquidator under S. 44 (3) 
of the new Act determined the amount due by a past 
member, and certihcate proceedings were then started 
against that member. 

Held^ (1) that the member in question ceased to be a 
member on 8 — 1 — 1932 when the society ceased to exist 
and his liability for the debts of the society ceased on 
7 — 1 — 1934 and for his own debts on 7 — 1 — 1935, in view 
of S. 23 of the Act. Since he was neither a member nor a 
past member at the time the award was made against 
him, the award made against him must be held to be 
without. jurisdiction; since no proceedings at all were 
started against him under the old Act, he bad a right of 
immunity before the new Act came into force and 
nothing in the new A^t could deprive him of that 
immunity. i^Middleton,') DaMODAR THaKUR v. 
RaKTOO MahTON. 7 B.R. 689. 

•S. 24 A — Scheme adopted and approved by Regii^ 

A 


trar — Effect — Decree obtained by creditor mbseqnent to 
scheme — Execntability. 

A composition arrived at in pursuance of the provi 
sions of the Bihar C -operative Societies Act does not 
stand on the same footing as a private agreement where 
pending a suit by a creditor against a Co operative 
Society, a scheme of composition is adopted approved by 
the Registrar, that binds the plaintiff in the suit who is 
a party to the scheme. If he continues the suit and 
obtains a decree, the decree cannot be executed and the 
scheme can be pleaded in bar of execution. The rredi 
tor’s remedy is to obtain satisfaction of the decree in the 
manner provided for in the scheme. {Rowland and 
Shearer, //.) MaHXMAYA OJHAIN v. Laheria 

Sarai Central Co operative bank, Ltd. 

1941.0 468 = 13 K.P. 727 = 7 BR.780 = 
1941 P W.N. 631 = A.I E 1941 Pat. 497. 

S. Award against estate of deceased member 


— If nullity, , o . .. A 

An award under the Co operative Societies Act is not 

a decree, although it resembles a decree. Where an 

award is made against the estate of a deceased meitiber 

of a Co operative Society under S. 48 of the Act, it is 

not a nullity, because the Act makes definite provision 

for an award against the estate of a deceased member. 

Such an award cannot be held to be a nullity on the 

analogy of a decree against a dead man being a nulhty. 

XMiddUton.-) RAMCHANDRA = 

OPERATIVE Bank, nawada. 1941 P.W.N^536^^ 

g Order under — If P^rt of award 


■^An order of aoporlionment by the Registrar under 
S 54 of the Bihar and Orissa Co operative Societies 
AcUs not part of award under S. 48. so as to clothe it 
with finality under S. 48 (9) of the Act. The two 
things are entirely relevant. The apportionment order 
under S. 54 is nowhere declared in the Act to be final 
and cannot therefore be regarded as 6nal in the sense 
that it cannot be challenged in 

Ramautar Mahton I-. Central 


Bank. 


Ss. 64 and ffli-^Relative scope and effect— Decea- 
sed member— Apportionment of estate— Award within 


B. & O. EXCISE ACT (1915), S. 19. 

two years of death — Requisition for certificate to enforce 
award made after two years — If barred. 

S 54 of the Bihar and Orissa Co-operative Societies 
Act only applies to sums recoverable from registered 
societies under S. 48 and other sections, but not to sums 
due to a society from its members. S. 54 is subject to 
S. 55 which is virtually a proviso to it. The effect of 
S. 55 is that the estate of a deceased member for the 
debts of a registered society as they existed on the death 
of the deceased would continue for a period of two years 
from such date. If an apportionment of the estate of 
the deceased member is made under S. 54 of the Act 
his heirs are not liable for a longer period than two 
years from the date of his death. Where, though an 
award was made within two years of the death, the 
requisition for a certificate to enforce the award is not 
made within two years of the death, it is clearly barred 
by time. {Middleton.') KaMCHANDRa Simgh v 
Central Co-operative Bank. Nawada. 

1941 P. W N. 536 = 7 B.E. 930. 

S. 67 {2)— Liquidator taking proceedings against 
member on award issued by Registrar— Suit by member 
against liquidator without Registrar's sanction^Main- 
tainability. 

The liquidator is empowered by S. 44 (3) (a) of the 

Bihar and Orissa Co-operative Societies Act to take 
proceedings to execute an award issued by the Registrar 
against a member of the Co-operative Society in liquida- 
tion. If the member is aggrieved by the liquidator’s 
action, he may apply to the Registrar to interfere with 
the liquidator’s act under S. 56 or to grant leave for the 
fostituiion of a suit under S. 57 (2) of the Act. A suit 
by him against the liquidator is not maintainable in the 
absence of the Registrar’s sanction for its institution 
{Agarwala, /.) LIQUIDATOR, NaWADAH BaZAr’ 
CO-OPERATIVE Society v. Domi Ram Chaudhary 

193I.C. 142=7 B.R.685 = 22Pat L.T.466i 

1941P.W.N. 37S = 13R.P 649« 

A.I.E. 1941 Pat. 438. 
BIHAR AND ORISSA EXCISE ACT fll OP 

1915). S 19 'A) -Construction—^ 'Any person or class 
of persons —If mean public generally^Pouer of 

iotal Prohibition under 

I The phrase “any person or class of persons in S 19 
(4) of the Bihar and Orissa Excise Act must be consider 
ed as a whole and should not be .‘•plit up so as to 
take the words “any peri-on” separately as meaning 
every one in the province or in any particular part 
thereof. The phrase, taken as a whole and given its 

natural meaning means not the public genarally in the 
jjrovinceor in any particular area therein, but means 
any pe«^son or class of persons designated by name 
description. The words “any person” cannot mean 
any or all persons in the province or any part thereof 
The Local Government under S. 19 (4) of the Act c * 
prohibit by notification the possession of any intoxicant 
by any designated person or class of persons: the worH« 

of the sub section are not wide enough to empower the 

Local Government by notification to prohibit the public 
generally from being in possession of intoxicants 

form thereof. S 19 (4) is an exception '"2°^ 

provinons of S. 19. and the powers contained therein arl 
intended to meet special cases such as habitual drunka^! 
addicts, classes of persons addicted to drink orTu ^ 
such like. It was never the intention of the T »ho;cr5» 

to confer on the Provincial Government the n^olr Jo 

enforce total prohibition of alcoholic liquor or^intoxJra 
Hng drags throughout the province or I any paS,' 
district. The mam object of the Act is to collect 

duties, though It undoubtedly contains provisions for 
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the regulation and governance of the trade in intoxicants 
as well as imposition and collection of duties upon such 
intoxicants. Hut powers of regulation and governance 
of a trade do not, however, give the Provincial Govern- 
ment a right totally to prohibit all trade in intoxicants 
unless there are express words in the statute giving such ' 
a power. ^Harries, C./., F azl A'i, Varma, Manokar 
tail and Sharer, //.) KanhaI SaHU v, EMPKkOR, 

20 Pat. 181 = 7 B R. 375 = 19210 307 = 
42 Cr L.J. 273 = 13 R P. 486=21 Pat.L.T. 1042 = 
1940 P W.N. 948= A.I R. 1941 Pat. 53 (S.B.). 

S. 19 (4/ — Scop: — powers of Provincial Cov:rn- 

ment to enforce total prohibition — Notifieatton No, 

1600, L. S. G., dated 26-3-1939— Fa/rtf'iVy—//' ultra 
vires — Breach of — Offence — .S’. 47 (a). 

The Notification dated 26 3-1939, No. l6r0, L. S. G. 
issued to the Provincial (Government of Bihar is ultra 
vires the powers of that Government under S. l9 (4) of 
the Bihar and Orissa Excise Act. and such a notification 
cannot be made under S. 19 (4). Consequently there 
can be no conviction under .S. 47 (<j) of the Act for 
being in possession of country liquor in contravention 
of that notification. To sustain a conviction for breach i 
of a notification under S. 47 (< 2 ), the notification must 
be one which the Provincial Government were empower- 
ed by stutute to make, {f/arries, C.J.„ Fazl Aliy 
Varmcty Manohar f^ill and Shearer^ J/A KaNHAI 

Sahu V. Emperor. 20 Pat. 181 = 7 B.R. 376 = 
192 I C. 307 = 42 Cr.L.J. 273= 13 R.P, 486 = 
21 Pat.L.T. 1042 = 1940 P.W.N. 948 = 


Otherwise, the assessment is ultra vires and without 
jurisdiction, {JfarrieSy C.J. and Chatterfi , /.) ShiVA' 

Prasad z/. The Commissio.ners of Darbhanga 
.MUNICIPALITY. 196 I.C. 370 = 14 R.P. 192 = 

8 B.B 16. 

S. 115 (2) — Applicability — Illegal enhance- 
ment of assessment — If can be looked into in revision of 
assessment as legal — Notice — Necessity. See 1940 Dig., 

Col. 96. Panchanan Mukharji V. Commissioner 
OF Cuttack municipality. 7 B E. 143. 

Ss 116 and 117 — Applicability — Amendment of 

valuation list. 5’^'^ 1940 Dig., Col. 96. PaNchanaN 
Mukharji z/. Commissioner OF Cuitack Munici- 
pality. 7B.E. 143. 

S. 117 — “Heard and determined" — Meaning — 

Objections disposed of without hearing assessee — .Assess- 
ment — Legality of. 1940 Dig., Col. 96. PANCHANAN 

mukharji i*. Commissioner of Cuitack munici- 
pality. 7 B R. 143. 

■3 119 — Scope — Assessment ultra vires — Assessee’s 
right of suit. 

JS. 1 19 of the Bihar and Orissa. Municipal Act contem- 
plates that the assessment is made in accordance with 
the provisions of the Act, and if the assessee is to raise 
any objection to that a.ssessnient he must have recourse 
to the proceedings laid down in the Act. But where the 
' assessment itself is ultra viresy the assessee need not 
' take any proceedings under the Act, and can at once 
! bring a suit in the Civil (7ourt. In such a case the fact 


A I.R. 1941 Pat. 63 (S.B.). ; ibat the assessee failed to take the specific grounds 
■S. 47 (a) — Possession of liquor in coniraventlori raised in the suit in the petition of objection filed by him 
of Notification of 26-3-1939— Offence — Conviction — i under S. 116 is immaterial, as he cannot be in a worse 
Sustainability, BihaR AND Orissa EXCISE ACT, I position then if he had filed no objection at all under 

S.19(4). 20 Pat 181= 1940 P.W.N. 948= I that section. (iVirr/W, C./. and Chatterfi, Jf) SHIVA 

A.I R. 1941 Pat. 63 (S B.). I Prasad r. The Commissioners of Darbhanga 
BIHAR AND ORIS 3 A MINING SETTLEMENT MUNICIPALITY. 196 I 0. 370 = 14 R.P. 192= 

ACT (IV OF 1920). S. 26 (1) {■x,)—Bye-lawi—Com- ® 1®. 

truction — Nuisance' -^Afeaning of . 'S. 192 Sentence-^I niprisonment in default of 

A Mines Board of Health constituted for a Mining payment of fine If can be rigorous — Penal Code, S.tfl, 
Settlement area under the Bihar and Orissa Mining A person committing an offence under S. 192 of the 
Settlement Act framed, among others, two bje laws, one Bihar and Orissa Municipal Act is liable to be fined but 
of which defined ‘‘nuisance*' as including “any act, is not liable to imprisonment otherwise than in default 
omission, place or thing which in the opinion of the of payment of the fine. Therefore, by reason of S. 67, 
Medical Officer of Health is injurious to the public I- P* Code, the imprisonment to be awarded in default 
health.'* The second bye law provided that “No person 1 of payment of the fine must be simple, and cannot be 
shall commit a nuisance, or allow a nuisance to continue rigorous. {Aganvala, J.) PaRASNATH RaI t/. MUNI- 
on his premises," CIPAL CORPORATION OF RANCHI. 

Held, that though the definition of "nuisance*' in the 7 B.R. 731 = 194 10. 213 = 13 R.P. 695 = 

first bye law was unreasonable in so far as it makes the 42 Cr.L.J, 633= 1941 P.W.N. 691 = 

Medical Officer of Health the sole judge of nuisance and A.I.B. 1941 Pat. 401. 

left no option to the Court but blindly to act upon hia S. l^%^Jurisdiction^Magistrate with secotid 

opinion, since the definition was not exhaustive, the class powers — If empoauered to act under. 

Court must in each case find out whether there has been A Magistrate with second class powers is not a Magis* 
any nuisance affecting the public health; (2) that in the trate who can deal with the matter under S, 198 of the 
second bye law, the word “nuisance" must be taken to Bihar Municipal Act. If he deals with a matter under 
mean nuisance affecting the public health. (C/^fl^/rf-r//,/.) S. 198, his order is without jurisdiction. i^Dhavle, J.) 
Jharia Mines BOARDS. Kartar addharoni. Chairm.^n, Bihar Municipality v. ramnandi 
194 I.o. 403 = 14 R.P. 9 = 42 Or.L.J. 578= KUER. 197 10. 74= 1941 P.W.N. 469 = 

7 B.R. 760 = 1941 P.W.N. 639= 22 Pat.LT 610=A.I.B, 1941 Pat. 648. 

^ ^ A.I.B. 1941 Pat. 482. Proceeding under ~ Nature of— If 

BIHAB AND ORISSA MUNICIPAL ACT (VII '^prosecution" — Conviction or acquittal — If can be 
OF 1922), S. 86 — Latrine tax —Formality not observed recorded — CV. P. Code. S. 245 

^Assessment, if ultra vires In a proceeding under S. 198 of the Bihar and Orissa 

Under S. 86 of the Bihar and Orissa Municipal Act, Municipal Act, there can be no question of conviction 
where the holdings in question do not contain dwelling- or acquittal. The proceeding under the section Is not a 
houses, latrines, urinals or cesspools, latrine tax can be prosecution and S. 245. Cr. P. Code, does not apply to 
imposed only if “in the opinion of the Commissioners at a proceeding under S 198. {Dhavle. /.) CHAIRMAN 

a meeting, a latrine, urinal or cesspool is required." In Bihar MUNICIPALITY r. RamNANDI KUER ’ 

otherwords, this formality must be observed as aeon- 197 1.O. 74 = 1941 P.W.N. 469 = 22 Pat.L.T 610» 

dition precedent to the imposition of the latrine tax. A LB. 1941 Pal 648 
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Ss. 282 Cl) and 291 (j), (as amended in 1934) 

-Bye-laws under — Scope — Druggist's shop — Licence- 
fee before amendment— If annual fee or for all time — 
Amendment — Effect — Liability of druggist’s shop 
registered prior to amendment to pay annual license-fee 
— Amendment— It ultra vires. See 1940 Dig., Col. 97. 
CUI'TACK municipality V. SURENDRA NaTH SaHU 

191 I C. 495 = 13 R P. 325 = 7BR.209. 

BIHAR AND ORISSA PRIVATE IRRIGATION 
WORKS ACT (V or 1922). S. 5— Collector' s powers 
— Inva.^ion of private rights— If authorized— Permission 
from owner of field for taking earth — Necessity, Sec 

BIHAR AND Orissa Private irrigation Works 
ACT, S. 42 (<f). 22 Pat.L.T. 753= 1941 P W.N. 190 = 

A.I R. 1941 Pat. 300. 

S. 42 (d) — Applicability — Owner of field refu^ 
sing permission for earth to be dug from field and pre- 
venting same being taken— Offence — Powers of Collector 
under S, 5. 

Under S. 5 of the Bihar and Orissa Private Irrigation 
Works Act, read with Ss. 3 and 4, the Collector has 
power to order any necessary repair work to be done; 
but the section does not in terms authorize the invasion 
of any private rights. The peison executing the work 
should obtain the consent of those from whom he re- 
quires permission to take earth from their lands and 
other facilities. No offence can be said to be committed 
under S 42 C<f) of the Act by a person who refuses 
permission for earth to be dug from his culturable field 
and in preventing the earth from being taken. {Row 
land, J.) BHAKOSa SINGH v. KaMLA Pati. 

195 I.C. 260 = 7 B.R. 888=* 22 Pat L.T. 763 = 
14R.P 99 = 42 Cr.L.J. 712 = 1941 P.W.N. 190 = 

A.I.B. 1941 Pat. 300. 

BIHAR AND ORISSA PUBLIC DEMANDS 
EECOVERY ACT (VI OF 1914), S. 25—“ Con- 
elusive** — AJeantng of — Order under S. 23 — Appeal- 
ability — S. 60. 

The word ‘‘conclusive’' in S. 25 of the Bihar and 
Orissa Public Demands Recovery Act does not mean 
non appealable. An order under S. 23 cannot there- 
fore be regarded as one not subject to appeal, merely 
because of the provisions of S. 25, especially in view of 
the clear and definite provision in S. 60 of the Act 
which says that all orders except one are appealable. 
There is thus no contradiction between S. 25 and S. tO. 
{Middletonf) LIQUIDATOR. DHUNDHWA CO-OPERA- 

TiVE Society v. phagu Sag. 8 b.r. 26. 

S. 29— Construction — Order setting aside sale— 

Payment of whole certificate debt If condition pre- 
cedent. 

According to the proper construction of S. 29(1)(^) 
of the Bihar and Orissa Public Demands Recovery Act, 
the certificate debtor or debtors should pay the amount 
actually due from him or them before the merits of the 
application under S. 29 to set aside the sale are even 
considered by the Court. In any case, before any orders 
setting aside the sale are passed under the section, the 
certificate dues should be paid up. {Peck.') NURUL 

Hasan v. Abdul Quddus. 1941 P.W.N. 241. 

S <l^^Matcrial irregularity— Amount of 

interest differently entered in office copy of sale pro- 
clamation and in copy served on fudgment-debtor— 
Effectof—SaU— If vitiated. 

The mere fact that the interest due under the certifi- 
cate as mentioned in the office copy of the sale procla- 
mation was different from the amount entered in the 
Copy served on the certificate-debtor is not a material 
irregularity vitiating the sale. It is at the most a petty 
irregularity, and could not possibly affect the amount of 
bid so as to cause substantial injury to the debtor. 


B. & 0. PUB. DEM. RECOV. ACT (1914), S. 63. 


Unless it is established that the property was sold for a 
low price as a result of a material irregularity, a sale 
cannot be set aside under S. 29 of the Bihar and Orissa 
Public Demands Recovery Act. {Middleton.) KaSHI- 
NATH Singh v, Tashir Ahmad. 

8 B.R. 6= 1941 P.W.N 663. 


S. 29 — Material irregularity — Non-affixture of 

copy of sale proclamation in office of certificate officer — 

Effect of — Substantial injury. 

The object of publication of the sale proclamation in 

the certificate office is that professional bidders and the 

public may know what is coming up for sale, and the 

absence of bidders may very well cause substantial 

injury. It is certainly an irregularity when no copy of 

the Sale proclamation is affixed to a conspicuous part 

of the certificate office as required by statutory R. 26 of 

Sch. II of the Act. Where in such a case property 

yielding an income of over Rs. 2,000 is sold for Rs. 800, 

it must be held that substantial injury is caused by the 

material irregularity, and the sale must be set aside 

under S. 29. {Middleton.) FaTMA BeGUM v 

NaTHUNI LaL. 7 b.r. 617* 

• 

— ; S. 29— Scope of inquiry — Certifirate Officer — 

Power to enquire into proportionate liability of each of 

several debtors — Functions of Revenue Court. 

1 he question before the certificate officer in proceedings 
for setting aside a sale under S. 29 of the Bihar and Orissa 
Public Demands Recovery Act of 1914 is to see that 
the whole certificate dues are paid up before the 
sale is set aside and not to enter into questions as to 
what amount is due from each or any particular certifi- 
cate-debtor. This is more so in a case where it is ad- 
mitted that each and every certificate debtor Is jointly 
and severally liable for the whole of the debt. It is not 
the function of the certificate Court to be led into a 
discussion in a case of joint liability as to the principle 

on which paiticular liability should be laid down. Nor 

is it the function of the certificate officer to pass such 
orders as would lead the Courts to which he is subordi- 
nate to discuss complicated matters of liability, obliga- 
tion and equity which are the proper functions of the 
Civil Comt and not of the Revenue Courts. {Peck.) 
Nurul Hasan v. abdul Quddus. 

1941 P.W.N. 241. 

S. 60 — Scope— If conflicts with S. 25— Order 

under S, 23— Appealability. See BihaR AND OPISSA 
Public Demands recovery act, S. 25. 

8 B.R. 26. 




Power to set aside sales contrary to S. 29. 

Orders under S. 63 of the Bihar ’ and Orissa Public 
Demands Recovery Act should only be passed in exceo- 
tional cases, and it is quite clear from the wording of 
the section that in passing an order under S 63 the 
certificate officer must come to a finding that some 
mistake^ occurred in the course of the pro- 

ceedings : S. 63 no doubt gives wide powers to the certi- 
ficate office^r but it certainly does not give him power to 
pass an order contrary to the mandatory section of the 
Act governing the transaction involved. A sale can he 
set aside only under S. 29 of the Act on thrappU^nt 
complying w.th certain conditions. Where the condi- 
tions are not complied with, the certificate officer cannot 
adopt some procedure of his own under S 63 of the 
Act to set aside a sale. There must be some mistake 
or error to justify an order under S. 63, and the error or 
mistake must be one that is apparent immediately, such 
as some clerical mistake or clear mistake of diction 

iPtek.) nurul Hasan ti. ABDUL qudduI 

1941 P.W.N. 241, 


A V 9 J 


c cruficaie Officer 
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BIHAR AND ORISSA VILLAGE ADMINIS- 
TRATION ACT (III OF 1922). Ss. 53 (2) (b) and 
67 (2) — Effecl of — I’anchayal — If “Court". See CK. 
P. CODE, S. 435. 1940 P.W N 973= ' 

AIR. 1941 Pat 169. 
Ss. 63 (2) (b) and 77 — Pancbayat — Stay of pro- 
ceedings in criminal case — Power of Sub Divisional 
Magistrate to order. See Ck. P. CODE, S. 435 (4). , 

1940 P.W.N. 973 = A.I.R. 1941 Pat. 169. I 

S. 68 — Right of trial by Magistrate— W hen to be \ 

claimed. \ 

Under S. 68 of the Village Administration Act which 
confers upon an accuse.l person a right to be tried by a 
Magistrate, instead of by a Panchayat, the right to be 
tried by a Magistrate must be made when he appears in 
answer to a summons ; and it cannot be made at any 
later stage. {Agarwala^ /.) GONI MaHION v. \ 

Emperor. 193 I C. 491= 13R P, 614= i 

42 Cr.L J. 434 = 7 B R. 606 = 1940 P W .N. 973= 

A.I.E. 1941 Pat. 169. , 

- ■■■ -S. 76 — Scope — If mandatory — Discretion of 

Panchayat to accept or ignore compron-'ise. See Ck. 
P. CODE. S. 345 (6). 1940 P.W N. 973 = 

A.I.R. 1941 Pat. 169. 

BOARD OF REVENUE. See also BIhar and 
Orissa hoard of revenue act (l of I9i3). 

Jurisdiction —Scope of. 

The Board of Revenue is not a Court of first instance 
but a Court of appeal and revision. Consequently, it 
should be approached only when It is desired to have an 
order passed by the Court of first instance set aside 
either in appeal or in revision, {^Sathe^ J.Af.) ALLI- 
ANCE Bank of Simla, Ltd. v, Sardar Iob\l 
Singh. 1941 O.A. (Supp ^ 610= 1941 R.D. 677 = 

1941 A. W.R. (Rev.) 670. 

BOMBAY ACTS, Etc. 

Abkari Act (V of 1878). 

City Municipal Act (111 of 1888). 

City Police Act (IV of 1902) 

Civil Courts Act (XIV of 1869). 

District Local Boards Act (VI of 1923). 
District Municipal Act (ill of 1901). 

District Police Act (IV of 1890). 

Hereditary Offices (Watan) Act (III of 1874). 
High Court Criminal Circulars (I934>. 

High Court Buies (Appellate Side) (1936). 
High Court (Insolvency) Rules. 

High Court (Original Side) Rules (1936), 

Jail Manual. 

Land Revenue Code (V of 1879). 

Local Boards Act. See District Local Boards 

Act. 

Markets and Fairs Act (IV of 1862). 
Municipal Boroughs Act (XVIII of 1925) 
Native Share and Stock Brokers Association 
Rules (1939). 

Preveniion of Adulteration Act 'V of 1926). 
Salt Act (II of 1890). 

Shops and Establishments Act (XXIV of 
1939). 

Toddy Tapping Rules (1928). 

Village Panchayats Act (IX of 1920). 

BOMBAY ABKARI ACT (V OF 1878). S 4— 

Scope and effect of — Powers of Provincial Government 
and of Collector in regard to grant of licences for 
tapping and drawing toddy from trees. 

S. 4 of the B imbay Abkari Act relates only tocon- 
trol in reference to establishment and not to the power 
to grant licences for tapping and drawing toddy from 
toddy-producing trees ; such power is controlled only 
by the rules made under the Act. It cannot therefore be 
contended that S. 4 makes the Provincial Government 


BOMBAY ABKARI ACT (1878). S. 14. 

the supreme authority in relation to the granting of such 
licences and that by virtue of the section the Collector is 
bound to obey the orders of the? Provincial Government 
with reference to the granting of such licenses. Ss. 4 to 

8 relate only ro the appointment ( f officers and to control 
in reference to establishment and to nothing else. The 
Provincial Government is the ultimate authority in re- 
gard to import, export and transport by virtue of the 
provisions of Ss. 9 to 13 of the Act and not by virtue of 
S. 4 at all. It is further plain from Ss. 35 and 35-A that 
the powers of Abkari officers can be controlled only by 
rules made under these sections and not by any orders 
issued under S. 4. No orders can be issued under S. 4, 
overriding the rules. {Blackwell , J ) RAT.\N SHAW 

Nusserwanji V. Geoffrey William McElhinny. 

43 Bom. L R. 896. 

S. 7, (ag amended by Act VI of 1940) — 

Applicability and scope — Notification prohibiting pos- 
session of intoxicants issued under old Act — Decision of 
High Court declaring same ultia t'/V/x— -Subsequent 
amending Act validating Rules and Notifications under 
original Act — If validates or revives Notification de- 
clared ultra — Statute — Retrospective operation — 
Rule. .S'r'i' 1940 Dig., Col. 117. IMPFROR : . SaVER 
Manual Dantes. I L.R. (1940) Bom. 777 = 

191 I.O. 85 = 42 Cr.L J. 74. 

"3. 14 (1) — Duty of Collector under to issue 
licences to tap toddy — Toddy Tapping Hules^ Rr. 2 and 

9 to I3. 

The use of the word “may^* in R. 2 of the Bombay 
Toddy Tapping Rules of 1928. which under S. 64 of the 
Abkari Act have the force of law, does not indicate that 
the Collector has an absolute discretion to grant or 
refuse a licence. 'I'he word *'may” in R. 2 is merely used 
with iheobject of enumerating the purposes lor which 
tapping licences can be issued, namely, by supplying 
toddy to shops, tree-foot l)ooths, hawkers or for domestic 
consumption, and to indicate that they may not be 
issued for any other purposes. It does not mean that 
the Collector has a discretion to grant or refuse a licence 
if applied for in respect of one of ihe designated pur- 
poses. Having regard to the use of the word “shall** 
in Rr. 9 to 13 of the Rules, it mustbehtli that no 
question of the exercise of any discretion by the Collector 
in the granting of a licence arises, provided that the 
requirements of the rules are complied with, but that a 
statutory duly to issue a licence is imposed by S. 14 (1) 
of the Act read in conjunction with the rules, (Black- 

well,/.) Ratanshaw Nusserwanji:/. Geoffrey 
William McElhinny. 43 Bom.L.E. 896. 

S. 14 (1) — Scope — If controlled by S. 4 — Collec- 
tor — Discretion of to grant or refuse licence — Duty to 
grant licence when application complies with require- 
ments of rules. 

By virtue of S. 14 (1) of the Bombay Abkari Act 
there is an implied power conferred upon the Collector to 
grant licences for tapping and drawing toddy from toddy- 
producing trees. S. 14 read in conjunction with the 
rules under the Act for the lapping of toddy contemplates 
that such licences shall be granted in accordance with 
the rules to enable the duties impo.'^ed to be levied. The 
implied power conferred upon the Collector under S. 14 
(1) to grant or refuse a licence is limited by the rules. 
He would, for example, have power to refuse a licence If 
the application were not in the form prescribed by 
K. 4 of the Rules lor tapping. But, if the requirements 
of the rules are complied with, there is a statutory duty 
imposed upon the Collector to grant a licence and this 
statutory duly is not affected by anything contained in 
S. 4 of the Act. There is no justification for holding 
that the Collector under S. 14 (1) has an absolute discre- 
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BOMBAY ABKARI ACT (1873), S. 14-B. 

tion to grant or refuse a licence. (^Biackivell^ /.) 
RATANSHaW NUSSEKWANJl v. GEOFFREY WILLIAM 

MCElhinny, 43 Bom.L R. 896. 

■ ■■ ‘S. 14 B (2) — Construction and scope — Notifica 

Hon prohibiting possession by any person in Sind of 
charas — //ultra vires. 

The words “any person or class of persons” in S. 14-B 
(2) of the Bombay Abkari Act cannot be construed as 
meaning by the public generally. They mean only any 
specified person or any specified class of persons. The 
primary purpose of the Abkari Act is to secure revenue 
combined, indeed, with the regulation and control of the 
trade in drinks and drugs ; but the power to control and 
regulate, though it might be made to serve the cause of 
•social betterment, does not include the power to abolish 
the trade altogether. Hence, a notification by the 
<5overnment of the Province of Sind, purporting to be 
■made under S. 14-B (2) of the Act, prohibiting the pos- 
session by any person within the Province of Sind of 
charas, is ultra vi^es. {^Davis, C . J. and IVeston^ /.) 

Emperor v. dholaram holaram. 

I L R. (1941; Ear. 431=A.I.R. 1941 Sind 221. 

S 30 — Construction and scope — If empowers or 

regulates grant of tapping licences. 

S. 30 of the Bombay Abkari Act is not the section 
under which licences to tap and draw toddy are granted. 
They are granted under S. 14. The meaning of S. 30 is 
that such licences, if granted, shall be granted on pay- 
ment of such fees, and subject to such restrictions and 
conditions and shall be in such form as the Provincial 
Government may direct in rules and orders which are 
mot to be inconsistent with Act. {Blackwell, J') 
Ratanshaw nusserwanji z/, Geoffrey William 
MCElhinny. 43 Bom L.R. 896. 

-Ss. 35 and 35- A — Rules under — Effect of on 

^awer to grant licences^— Order under S. ^^If can over- 


ride rules, 

Ss. 35 and 35-A of the Bombay Abkari Act make it 
plain that the powers of Abkari officers can be con- 
trolled only by rules made under these sections and not 
by orders issued under S. 4. Rules under S. 35 are, 
subject to the power given by the proviso, subject to 
previous publication, and even in the case of the proviso 
rules must be made and not merely orders issued. It is 
clear that orders cannot be issued under S. 4 overriding 
the rules. {Blackwell, /-) RaTaNSHAW NUSSER- 

WANji V. Geoffrey william mcElhinny. 


A A A 


s. 45 (c)— Abkari license— Sale of liquor— 

Servant of licensee canvassing orders for liquor— 
Liquor measured and bottled at licensed premises and 
taken by servant and delivered at purchaser’s house— If 
sale in contravention of clause prohibiting sale at any 
place except licensed premIses-Offence-Sale of Goods 

Act, Ss. 21 and 23. See Sale OF ^OODS ^T, Ss. 21 
and 23. 43Bom.L.B.96. 

S QO—Construction~--Discretton and duly of 


■Commissioner, ..... . u j 

S 60 of the Bombay Abkari Act cannot be read as 
giving the Commissioner of Excise an absolute unfetter- 
ed discretion to grant or refuse a licence. The section 
means that the Commissioner in the case of an appeal is 
substituted for the Collector, and the Comiryssioner is 
then charged with the duty of considering the applica- 
tion for the licence in the light of the Act and the rules 
made thereunder in exactly the same way as the CoIIk- 
tor is Charged. To hold otherwise would be to give the 
go-by to the Act and the rules. {Blackwill, J ) 

SHAW nusserwanji n. ^9^; 


Elhinny. 


BOMBAY CITY POLICE ACT (1902), S. 27 

BOMBAY CITY MUNICIPAL ACT (III OF 

1888), S. 3 (m) — "Receives the rent" — Meaning of — 
Person parting with right to receive rent of premises-^ 
If owner — Liability to conviction under Ss. 257 (1) and 
375. 

The expression “receives the rent” in S. 3 {m') of 
the City of Bombay Municipal Act, is not used in 
technical sense. The Court has to see whether the person 
charged with an offence under the Act is one who 
receives the rent of the premises. If he is not entitled to 
receive the rent at ail and does in fact not receive it, he 
cannot be said to be an owner. An owner who has 
parted with the right to receive the rent, and cannot 
recover it, is notan owner within the meaning of the 
Act and cannot be convicted under Ss. 257 (i; and 
375 of the Act. {Beaumont, C.J. and Macklin, J.') 

Emperor v. noor Mahcmed Janmahomed. 

196iC.95=42Cr.L.J.811»=14E.B 99 = 
43 Bom.L.R. 698 = A.I.B. 1941 Bom. 304. 

Ss. 257 (Ij and 376 — “Owner” — Meaning of — 

Person parting with right to collect rent — Liability to 
conviction. See BOMBAY ClTY MUNICIPALITIES ACT, 

S. 3 ^M). 43 Bom.L.R. 698. 

BOMBAY CITY POLICE ACT (IV OF 1902), S. 9 

(1) (a) — Scope — Agent of society for prevention of 

cruelty to animals — Appointment in 1934 as Additional 
Police Officer by Commissioner of Police — Duration of 
— Subsequent vesting of power of appointment in Local 
Government and re vesting in Commissionei — Arrest by 
such Police Officer without warrant in 1940 — Legality. . 

Where an agent of the society for the prevention of 
cruelty to animals was appointed in 1934 as an additional 
Police Officer for the purposes, inter alia, of S. 3 of the 
Prevention of Cruelty to Animals Act by the Commis- 
sioner of Police, who at the time was empowered under 
S. 9 (1) of the City of Bombay Police Act, to make such 
appointment, and no time for the duration of the ap- 
pointment is specified, the appointment would continue 
daring the life of the agent or until the appointment is 
revoked by competent authority. The fact that subse- 
quently in 1938 the power of appointing additional 
Police Officers was taken aw'ay from the Commissioner 
and vested in the Local Government, the Local Govern- 
ment again delegating the power to the Commissioner 
in 1938, would not cause the original appointment to 
lapse or make it invalid. Since the agent was an addi- 
tional Police Officer for the purposes of S. 3 of the 
Prevention of Cruelty to Animals Act, he continued to be 
so. notwithstanding the fact that at one period of his 
appointment the Commissioner of Police ceased to have 
power to appoint additional Police Officer ; and if he 
arrests an offender under S, 3 of the Prevention of 
Cruelty to Animals Act witnout warrant in 1940, such 
arrest is legal, because under S. 33 (1) of the City of 
Bombay Police Act, he could arrest without warrant. 
{Beaumont, C. J. and Sen,/.) EMPEHOr v, Dhula 
Jetha. 43 BOIU.L.B. 958. 

S. 27, (as amended In 1938)— of extern- 

ment — Revision — Jurisdiction of High Court — Commis- 
sioner of Police — If "Court"^Cr.P. Code, S. 439. 

The Commissioner of Police, l^ombay, acting under 
S. 27 of the City of Bombay Police Act of 1902 as 
amended in 1938 and making an order of externment 
under S. 27 (1) (tf) of the Act, acts as an executive 
officer and is not a Court subordinate to the High Court. 
A revision application to the High Court direct against 
such an order does not lie and the High Court has no 
jurisdiction to interfere with the order in revision, 
{Broomfield and Divatia, JJ.) EmperOR v. ALLA- 
datta. 1961.0. 637 = 14 R B. 133= 

43 Bom.L.B. 702= A.I.E. 1941 Bom. 334 

■ • t 
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BOMBAY CITY POLICE ACT (1902), S. 27. 

S. 27 (2-A), (as amended in 1936) — Construc- 
tion — "Convicted mote than twice' — Conviction on 
several counts at joint trial in respect of same transac- 
tions — If single conviction or separate convictions for 
purposes of S. 27 {2- A). 

There is no justification for holding that the convic- 
tions referred to in S. 27 (2 A) of the City of Bombay 
Police Act, as amended in 1936, must be conviclidns 
arising in the course of separate transactions, or con- 
victions passed on separate dates; where offences under 
Ss. 457 and 380, I. P. Code, are committed in the course 
of the same transaction, a conviction at a joint trial for 
these two offences, must be taken to be not one convic- 
tion but two convictions for the purpose of S. 27 (2-A) 
of the City of Bombay Police Act. It must, however, be 
said that the Legislature did not contemplate that the 
practice of some Magistrates of convicting accused persons 
on more than one count in respect of the same transac- 
tion would involve two convictions within the meaning 
of S. 27 C2-A); the obvious intent of the section seems to 
be that a man is not to be externed under it unless on 
more than two occasions he has shown that he does not 
intend to live within the law. {Beaumont, C,J, and 
Macklin, /.) EmPEROR v . CHHOTALAL. 

43 Bom.L.E. 834 = A.I.R. 1941 Bom. 367. 

S. 27 (2-A) — Coustructicn — '"Has been convicted 

more than twice'* — Meaning of. 

S. 27 (2-A) of the City of Bombay Police Act cannot 
be construed as meaning that where there are two or 
more convictions for offences committed in the course of 
the same transaction, they cannot be treated as more 
than one conviction for the purpose of S 27 (2 A). If 
in fact there are more than two convictions for separate 
offences, the case falls under vS. 27 (2 A), though it 
would normally be harsh to make an order of extern* 
ment when all the offences have been in fact committed 
at one and the same time and as part of the same trans- 
action, if the commissioner has nothing else to go upon. 
(^Beaumont, C.J. and Sen, /.) EmpeROR v . Ishvar- 
LAL. 196 I.C. 442 = 14 E.B. 129 = 43 Bom.L.E. 611 = 

A.I.B. 1941 Bom. 310 

’ “ S. 27 {2-A.)^Order of Commissioner under 

— Grounds for — If acts judicially or in administrative 
capacity. 

In deciding whether to make an externnient order in a 
case falling within S. 27 (2-A) of the City of Bombay 
Police Act, the Commissioner of Police is acting in an 
administrative capacity and not in a judicial capacity. 
He may know a great deal more about the person to be 
externed than the Court which convicted him knew. The 
Commissioner is not bound only by the evidence given in 
Court, and may consider himself justified in making the 
order of externment in the public interest, although the 
actual offences of which the accused person has been 
convicted were not of a serious character. {Beaumont, 
C.J. and Sen, J.) EmpekOR t'. ISHVaRLAL CHHa- 
GANLaL. 196 I.C. 442= 14 R B. 129 = 

43Bom.L.R. 611 = A.I.E. 1941 Bom. 310. 

“ “S. 27 (2-A) — Scope — Conviction under Bombay 

Children Act of X^2^—/f can be made basis of extern- 
men t order. 

A conviction under the Bombay Children Act of 1924 
as it stood before it was amended in 1936, constitutes 
technically a conviction on which an externnient order 
under S. 27 (2-A) of the City of Bombay Police Act 
may be ba^ed. But to make such an order, taking 
into account a conviction under the Children Act of 
1924, is opposed to modern views and is in defiance of 
the spirit of the Bombay Children Act as amended in 
1936. {Beaumont, C.J. and Macklin, J,) Emperor 


BOM. DT. LOCAL BOARDS ACT (1923), S. 42, 

V. CHHOTALAL. 43 Bom.L.E. 834=* 

A.I.E. 1941 Bom. 367. 

S. 128 — Enquiry under — Scope of— Matters to 

be considered by Court. 

All that the Court can do in a case under S. 128 of 
the City of Bombay Police Act is to consider whether 
the order of the Commissioner of Police was legal; and 
if it was whether it has been broken, and, if so, what is 
the proper punishment. It is not open to the Court to 
consider the reasons which induced the Commissioner of 
Police to make the order. Although it is competent for 
the Court on a charge being preferred under S. 128 
against a man who has been externed and has 
disobeyed the order of externment to consider whether 
the order of externment made by the Commissioner of 
Police was legal, that is to say, whether the case fell within 
the terms of S. 27 (2 A) of the Act, it is not legitimate 
for the Court in awarding sentence to take into con* 
sideration the number of previous convictions (i.^., those 
justifying the deportation order) and the importance or 
the gravity of the offence in respect of each such convic- 
tions as disclosed by the quantum of punishment which 
the Court may have awarded in the case. {Beaumont 
C.J. and Sen, J.) EMPEROR v. ISHVARLAL CHHAGAN- 
LAL. 196 I.C. 442= 14 E.B. 129= 

43 Bom.L.E. 611 = A.I.R 1941 Bom. 310. 

S. 128 — Sentence — Mitigation — Grounds — Ac^ 

cused guilty of breach of order only once — If ground 
for light sentence. 

It must be remembered that an order of externment 
under S. 27 (2 A) is made in the public interest, and it 
is serious offence to ignore that order. Though the 
I Court in determining the sentence under S. 128oIthe 
I Act is entitled to take into account whether it is only a 
first offence or whether the accused has returned in 
breach of the order more than once wrongfully, the 
mere fact that the order has only been ignored once, is 
not a good reason for imposing a light sentence. 
{Beaumont, C.J. and Sen, J.) EmPEROR v. ISHVAR- 
LAL ChHaGanLaL. 196 1.0.442 = 14 E.B. 129= 

43 Bom.L.E. 611 = A.I.R. 1941 Bom. 310. 

S. 128 — Sentence — Beason for accused to break 
order of externment and return to Bombay. 

In imposing sentence on a conviction under S, 128 of 
the City of Bombay Police Act on a charge of breach of an 
order of externment under S. 27 (2-A), the reason which 
may have prompted the accused to return to Bombay in 
breach of the order, is a factor which may be taken into 
account. If the accused proves conclusively that he had 
some reason unconnected with any criminal intent, that 
is a matter which may be taken into consideration in 
mitigation of the offence. {Beaumont, C.J. and Sen, /.) 
Emperor v. Ishvarlal Chhaganlal. 

1961.0. 442= 14 E.B. 129 = 43 Bom.L.E. 611 = 

A.IB. 1941 Bom 310. 

BOMBAY CIVIL COTJETS ACT (XIV OF 1869), 
S. 32 — Applicability — Suit against Governor- Genera! — 
Claim in respect of contractual obligation of Govern- 
ment Railway — Cognizability by Small Causes Court — 
Jurisdiction of Judicial Commissioner’s Court of Sind, 

Set Sind courts act, S. 37. 

I.L.Rv(1941) Kar. 238. 

BOMBAY DISTRICT LOCAL BOARDS ACT 
(VI OF 1923), S. 42 — Applicability — Suit by Local 
Board— Compliance with S. 42 (2). See 1940 Dig,, Col. 
119. Bhumbho Metharam V. District local 
board, Hyderabad. 191 1.O. 768 = 13 E.S. 170. 
" S. 42 (2) — Scope — Executed and executory con- 
tracts — Destruction — Omission to comply with requiro- 
ments— Effect — English common law rule— ‘Exceptions 
—Application of. .Jr/ 1940 Dig., Col, U9. BHUMBHO 
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BOM, DT. LOCAL BOAEDS ACT (1923), S. 136. 

Metharam z'. District local board, Hvdera* 
BAD. 191I.C. 768 = 13E.S. 170. 

— S. 136 ('2), (as amended in 1935) —Applicability 

Anytht7ig done or purporting to have been in pursu- 
ance of this Act , etc , -“-Meaning ofSub-overseer and 
member of Local Board— Latter also chairman of Works 
Committee— Obtaining payment by submission of false 
bill in name of bogus contractor — If protected. 

Where an act alltged to be criminal is done by a 
public servant in his official capacity, that is, if it is an 
act which it is his duty to do as such public servant 
under the jaw governing the case, he is protected, 
although, by reason of the fact that he has done the act 
fraudulently or dishonestly or in any other manner 
contrary to law, he may have committed a criminal 
offence. On the other hand, if the offence charged 
involves an act or acts which the accused is not required 
to do and which are outside his official duties, the 
liability to prosecution is unfettered. If the official 
capacity of the accused is involved in the very act 
complained of, then the prosecution cannot be launched 
without compliance with the requirements of the statute. 
The accused, V and S who were respectively the sub- 
overseer of a District Local Board, and the elected 
member of the Board and also Chairman of the Works 
Committee were charged with cheating and falsificalios 
of accounts and abetment thereof under Ss. 4'20 and 
477-A read with S. 114, X, P. Code, on the ground that 
they had dishonestly taken false measurements of certain 
works of repairs on a road under their ‘charge and 
fraudulently obtained from the President of the Local 
Board a sum of money by tendering a bill with a 
measurement sheet containing the false measurements 
attached to it duly signed by the first accused and 
counter-signed by the second accused. The accused 
pleaded S. 136 (2) of the Bombay Local Boards Act, as 
amended in 1935, and S. 197, Cr. P. Code in bar of 
the prosecution. It w’as found that the 1st accused, as 
sub-overseer, was bound to supervise the works, take 
measurements and enter them in a measurement book 
and to report to the Board through the Works Coml 
mittee of which the 2nd accused w’as the Chairman, the 
progress of the works in his charge and their measure- 
ments for the purpose of making payment to the 
contractor. The overseer was obliged to sign the bill 
submitted by the contractor in authentication of 
the measurements given in it and the charges 
made. The work in question was entrusted to a con- 
tractor by the Board and the contractor had pre- 
ferred a bill under his signature for the amount 
stated therein. The bill w’as signed by accused 1, 
and counter-signed also by accused 2, as Chairman of 
the Works Committee. The signing of the bill and 
attaching a measurement sheet thereto and submitting 
the bill for payment was part of the official duty of the 
overseer. The act of counter-signing the bill in 
authentication of the measurement and therefore the 
charges made was part of the official duty of accused 
2 as Chairman. The bill was eventually sanctioned and 
paid by the Board on account of the authentication 
thereof; and the money was in fact obtained on the 
guarantee provided by the counter signature and the 
accompaniment to the bill consisting of the measurements 
of the actual work done, for which the bill was prefer- 
red, It was found that the contractor who submitted 
the bill was a bogus contractor, that the measurements 
mentioned In the bill and noted in the measurement 
sheet attached to the bill were false and that the two 
accused bad combined to draw the amount dishonestly 
from the Board. 

Heldf (1) that assuming that^there had been fraudu 
Y, D. 1941—10 


BOM. DT. POLICE ACT (1890), S. 61D- 

lent and dishone.st entry in the bill and its accompani- 
ment, the accused were certainly “purporting to act,” 
though not actually acting “in pursuance of the Act,” 
within the meaning of S. l36 (2) of the Boi-nbay Local 
Boards Act, and the act complained w'as therefore pro- 
tected by S. 136 (2); (2) that the 2nd accused was also 
entitled to protection under S. 197, Cr. P. Code, as he 
was a statutory public servant according to S. 135 of the 
Bombay Local Boards Act, and the act complained of 
W'as done or purported to be done by him in the exercise 
of his official duty. As a member, he was not remov- 
able without the sanction of the Local Government 
under S. 3l of the Act, and sanction of the Govern* 
ment was therefore necessary under S. l97, Cr.P. Code, 
in the case of the 2nd accused. {Broomfield and Was“ 
soodew, //.) Emperor v. Vishnu Tatyaba. 

I.L.R. (1941) Bom. 191 = 193 I.C. 229 = 
13 R B. 323 = 42 Bom L.R. 1193 = 
42 Cr.L.J. 441 = A.I.R. 1941 Bom. 85. 

BOMBAY DISTRICT MUNICIPAL ACT (III OF 
1901), S. 46 Employee under Municipality — Dismissal 
—When wrongful— Suit for damages — Cause of action 
—Essentials to be proved. See 1940 Dig., Col. 120. 
Gokak Municipality v. Rajaram Shkidhar. 
I.L.R, (1941) Bom. 123 = 19H.C. 749 = 13R.B 195. 

S. 48 — Construction — Bye-laws — Essentials — 
Necessity for resolution of Municipality after sanction 
of Commissioner. See 1940 Dig., Col. 120. EmperOR 
1 /. ShirinbaI SORABJI. 192 I.C 816=13R.B. 299 = 

42 Cr. L.J. 331 = A.I.R. 1941 Bom. 66. 

• S. 59 (x-a) — Construction — “May” — Meaning of 

—Terminal tax — Power to impose — Specific legislation 
by local legislature — If necessary. See 1940 Dig , Col. 
120. NaROTTAMDAS HaRJIVaNDAS & Co. V. BUL- 

sar Town Municipality. 192 I.C. 636= 

I.L.R. (1941) Bom. 97 = 
13 R.B. 268 = A.I.R. 1941 Bom. 11. 

— — S. 86 — Revision — Order in appeal by Magis- 
trate— If open to revision— Persona designata. See C P. 
CODE, S. 115. 43 Bom.L.R. 333. 

BOMBAY DISTRICT POLICE ACT (IV OF 
1890), S. 61 D — Applicability — Duty of Magistrate — 
Magistrate merely referring to previous convictions — 
Offences neither specified nor convictions proved— Con- 
vi ct i on — S tistai n a bili ty. 

It is particularly necessary that when there is a penal 
statute with sections of wide scope such as S. 6I-D of 
the Bombay District Police Act, those sections, when 
they are applied by a Magistrate, should be carefully ap- 
plied and the Magistrate should be careful that all condi- 
tions necessary for their application are satisfied before 
they are applied. Previous convictions, for theft or for 
house breaking, may be sufficient evidence of bad 
character, w’hen such evidence is admissible, to sustain 
the charge that the accused are “reputed thieves.*' 
Where the Magistrate merely refers to the previous con- 
victions which are not proved and the offences for those 
convictions are not specified, a conviction under S. 61-D 
cannot be sustained. (Davis, C.jl) ROCHI Bhojo- 

MALz/. Emperor. I.L.R. (1941) Kar 189= 

192 10. 203 = 13 E.S.l 190 = 42 Cr.L.J. 256 = 

A.I.R. 1941 Sind 16. 
S. GI D— Convictions — Requisites for~~Person 

found in suspicious circumstances —Liability to convic- 
tion. 

To sustain a conviction under S. 6I-D of the Bombay 
District Police Act, three conditions are required: (1) 
lying or loitering in any street or yard or other place (2> 
being a reputed thief, and (3) inability to give a satis- 
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factory account of himself. There is nothin? in the 
section which punishes a man for being found under i 
suspicious circumstances. {Davis, C.J ) HaROON 

Ahmed f/. Emperor. I.L.R. (1941) Kar. 322= 

197I.C. 69 = A.I.R 1941 Sind 208. 

S. 61“D — Rcpiiied thief’* — Mcamu^ of . 

It cannot be said that a man is a rupuled thief merely 
because he has been found at night in the company of 
another whose reputation as a thief has been proved by 
previous convictions. The words ‘‘reputed thief in 
S. 61 D of the Bombay District Police Act are used 
deliberately and have the ordinary meaning that attaches 
grammatically to those words. {Davis, €./.) HAKOON 
AHMED 2 /. Emperor. I.L.R. (1941) Kar 322 = 

197 1.0.69 = AIR 1941 Sind 208. 

BOMBAY HEREDITARY OFFICES (WATAN) 
ACT (III OF 1874), S. 6 — VVaian property — Liability 
in the hands of son for father’s debts — C. P. Code, 

S. 53. 5“^^ C. P. Code. S. 53. 43 Bom.L.R. 232. 

S. 13 — Applicability — Conditions — Protection — 

When available. 

The protection afforded by S. 13 of the Bombay 
Watan Act does not arise unless it is established that 
the Watan lands in question had been assigned as 
remuneration for services under S. 23 of the Act. 
{/ie lumont, C .J . and Sen, J.) KaMAOAI SHKINIVaS 

V. Government OF Bombay. 194 I.C.431=- 

13 R B. 371 = 43 Bom. LR. 232 = 

A I.R. 1941 Bom. 144. 
BOMBAY HIGH COURT CRIMINAL CIR- 
CULAR No. 160-A Papers exhibited in the 

proceeding’ — Meaning of. 

Whether the expression “papers exhibited in 
the proceeding” in Bombay High Court Criminal Cir- 
cular No. 160-A, framed under S. 554, Cr. P. Code, in 
1934, covers the whole record or is confined to papers 
which are exhibited in the evidence of witnesses so as 
not to include copies of depositions or orders of the 
Court? {Beaumont, C .J . and Sen, / PARASHUHAM 

Detaram V. Huoh Golding Cocke. 

43 Bom L.R. 961. 

'No. 160 A (1934)— Scope— If exclusive — 

Power of Court to allow inspection of record — If taken 
away. See Ck. P. Code, Ss. 548 AND 554. 

43 Bom L.R 961. 

BOMBAY HIGH COURT ROLES (Appellate Side) 

B. 130 — Applicability — Appeal — Preliminary abjection 
as to sufficiency of Court- fee — Order for payment of ad- 
ditional Court-fee within fixed time — Non payment — 
Dismissal of appeal — Costs — Power to award — Scale of 
fees. 

Where at the hearing of an appeal, the respondent 
raiies a preliminary objection as to the sulliciency of the 
Court-fee paid on the memorandum of appeal, and the 
Court, upholding the objection, directs the appellant to 
pay additional Court-fee within a time fi.xed, but the 
appellant fails to comply with that order, the Court 
jn making an order rejecting the appeal, can order the 
appellant to pay the respondent costs of the hearing of 
the preliminary objection notwithstanding that the 
memorandum of appeal is ultimately rejected. R. 130 
of the Appellate Side Rules of the Bombay High Court 
should be applied to the case and advocate’s fee should 
be taxed under that rule. {Beaumont, C.J. and Sen, J.) 

Kashi Ram Send v. Ranglal Motilaishkt. 

I.L.R. (1941) Bom 477 = 1961 0. 894 = 
14 R.B. 84 = 43 Bom L R. 475 « 

A.I.R. 1941 Bom. 242. 

(AppeUate Side. 1936). Appendix E— 

Appeal -Attorney instructing aivocate of original side 
in appeal — Costs of — Taxation — Rule. 


BOM. HIGH COURT RULES (O.S.), R, 534, 

An attorney may instruct a counsel on the original 
s-ide to appear on the appellate side of the High Court 
and the rules allow him to do so. The attorney is 
therefore entitled to be paid and must have his costs 
taxed. The costs of the attorney are to be taxed in such 
a case on the scale allowed by Appendix E to the 
Appellate Side Rules by analogy in that appendix. 
{Beaumont, C.J. ami Sen, J.) DOSSxBHOY jAMSESTJl 

2/. Edulji Sorabji. 195 I.C. 387 = 14 R B. 33= 

43 Bom L R. 336 = A I B. 1941 Bom. 192. 

(Insovency)B 62 B (2) — Affidavit in opposition 

to insolvency notice— If to be filed by debtor personally-- 
Affidavit by constituted attorney — Sufficiency. See 
1940 Dig., Col. 122. MORARJEE GOKULDaS & CO. 

V. SHOLAPUR SPINNI^G AND WEAVING CO., LTD. 

I.L.R. (1941) Bom. 89 = 13 R.B. 282= 

192 I.C. 698 = A.I.R 1941 Bom. 37. 

B. 62 B (2) — Set off— Validity — Insolvency 
notice by several judgment-creditors — Set off available 
again«t one only — If effective answer to notice. See 
1940 Dig , Col. 122. MORARJEE (JOKULDAS & CO. v. 
Sholapur Spinning and weaving Co., ltd. 

I.L.R. (1941) Bom. 89 = 13 R B. 282= 
192 I.C. 698 = A.I.R. 1941 Bom. 37. 

BOMBAY HIGH COURT RULES (Original 
Side ) (1936), R. 138 — Scope and effect of— Reply to 
counter-claim — Duty to put in written statement in 
reply. See 1940 Dig., Col. 122. BaI DayamBAI v, 
Mahomed alli Ebrahimji. 191 I.C. 463 = 

13 R B. 186. 

- B. 634 — Discretion of Judge — Ta.xation under 

rule — If conclusive as to liability of client to pay 
amount fixed— R. 895. 

The taxation of a bill of costs under R. 534 of the 
Bombay High Court Rules does not determine the 
liability of the client to pay, and he is entitled to 
challenge his liability on a summons under R. 8b5 after 
taxation has taken place. The power of a Judge to 
direct taxation under R. 534 is discretionary. When an 
application is made ex parte for a common form order 
of taxation, the Court may direct the solicitor to issue a 
summons and may hear what the client has to say in the 
matter. If the Court thinks that there is a serious dis- 
pute as to the fact or terms of employment of the 
solicitor, the Court may refuse to make an order for 
taxation and leave the attorney to file a suit; and in that 
suit the solicitor’s right to recover can l)e first deter- 
mined. \ikI the amount to be recovered can be determin- 
ed subsequently by taxation. {Peaumont, C.J, and 
Kania, J.) CHITNIS AND KANG V r. WamaN RaO. 

I.L.R. (1941) Bom. 223 = 193 1 0 449 = 
13 R.B. 322 = 43 Bom L R. 76 = 

A I.B 1941 Bom, 99. 

R. 534 — Mofussil work— Taxation of bill of 

costs on original side — Ptwer of Taxing Master, 

The Taxing Master of the High Court has power 
under R 534 of the Bombay High Court Rules to tax 
an attorney's bill on the original side in respect of work 
done in the mofussil. {Heaumont, C,J, and Kania, Jf) 
CHITMS AND KANGA »•. WaMAN RaO. 

I.L.R. (1941) Bom 223 = 19310.449 = 
13 R.B. 322 = 43 Bom.L.R. 76 = 

AIR. 1941 Bom. 99. 

■ ■ ‘R. 634 — Power of Taxing Master under — Costs 
incurred on appetlate side — If can be taxed— Attorney's 
bills — Discretion of Judge to direct taxation. 

An order for taxation on the original side cannot ba 
made under R. 534 of the Rules of the Bombay High 
Court in respect of costs incurred on the appellate side 
of the High Court. Under that rule a Judge has discre- 
tion to direct attorney’s bills to be taxed In anif case 
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bom. high COUET ETTLES CO.S.), E. 634. 

{except the Appellate Side), and where a bill is taxed, 
-the attorney can apply by summary process for payment 
under R. 895. {Beaumuni, C.J. and Kania^ /.) 
CHITNIS and KANGAZ'. WaMaN RAO. 

I.L.E. a941) Bom. 223= 193 I.C. 449 = 
13 E.B. 322 = 43 Bom.L E. 76 = 

AI.E. 1941 Bom. 99. 

■ ■ ■ R 634 — Scope — Attorney and client — Agree 
ment to pay costs on original side scale in appellate side 
matter— Remedy of attorney— Order for taxation- 
jurisdiction to make— Suit for costs, 1940 Dig., 

Col. 123. Smetham Byrne and Lambert v, 
DaraSH.'VW. 191 I.C. 596 = 13 E D. 186. 

E. 563 — Discretion of master — ^^Matter ^ — 

Meaning of —Chamber summons adjourned into Court 
^If Court matter. 

PVadia, K. 563 of the Bombay High Court 
Rules gives a wide discretion to the taxing master to 
take various factors into consideration in respect of suits 
as well as matters, and it cannot be held that the word 
‘‘matter*’ in the rule should be construed as referring 
only to appeals, arbitrations, accounts and motions, 
being the four tnatters expressly mentioned in item 14 
•of the Table of Fees. A chamber summons adjourned 
into Court cannot be described merely as an interlocu- 
tory application or as a chamber matter. It becomes 
really a Court matter. { Beaumont t C .J . and Wadia^ J.') 
SHAMDASANI V . CENTRAL BANK OF INDIA. LTD. 

43 Bom L.E. 655. 

E. 567 — Matter originating in ch.imbers and 

adjourned into Court— Ref resher fee— Power to allow— 
Taxing master not asked to allow additional brief fee — 

Power of Court to increase. ^ 

R. 567 of the Rules of the Bombay High Court in 
terms only authorises the payment of refreshers on the 
hearing of a suit or appeal which extends to more than 

one day, and there is no express power to^ allow refre- 
shers on an adjourned summons. Counsel's fees are no 
doubt disbursements, but a refresher fee in a matter 
other than a suit or appeal cannot be regarded as a 
reasonable disbursement within the meaning of item 60 of 
the Table of Fees in the Rules. It is, however, open 
to the taxing master in his dbcretion to allow an addi- 
tional brief fee, if he thinks that for some reason or 
■another the solicitor had not been able to calculate, and 
had not in fact correctly calculated the length of time the 
case was likely to last. But where the taxing master 
was not asked to increase the brief fee having regard to 
■the unexpected iength of time the case had taken, the 

e^rrSt;^-backt;^m:-^e= 

C./ u,. /.) SHAMDASAtil 

OF India, ltd. 

ftoR— Scone— Liability to pay amount taxed 

under R. S34-If ca^n be disputed BOMBAY HIGH 

COURT RULES (ORIGINAL SIDE), K-^534.^^ ^ 


Table of Fees to be taken by Attorney, Item 

^lamb^ summons adjourned for hearing snto 
^ * *^/*ff/ruetions for brief —Jurisatctton of 

f \llaw fees for— Final trial^'— Meaning of . 
” The7e i‘ no suftclen; reason for confining the words 
^ 1 ^ !•» in Worn 14 of the “Table of Fees to be taken 
6nal ^ ^ the rules of the High Court of 

by the Attorn 7 . . ^ matter which 

Bombay to the 6 adjourned to be 

rA^rt ^uTd fall within the item, if there is a 

nr hLrbiT The wording of the item does not 
-final trial or h ^ chamber matters and matters 

fetrd^in couft The esse"^^^^^ thing is .hat there should 
L a final trial. There is therefore no sufficrent reason for 


BOM. LAND EEV. CODE (1879). 

confining item 14 either to suits or to matters heard in 
Court. The taxing master has jurisdiction to allow an 
amount for “Instructions for brief” in a matter arising 
on a chamber summons which is adjourned to be heard 
in Court. (^Beaumont, C.J. and IVadia, /.) ShaMDA- 

sani V . Central Bank of India, Ltd. 

43 Bom.L E< 655. 
-Table of Fees to be taken by Attorneys, 

Item 14 — Discretion of taxing master tis to quantum — 
Interference by Court— Grounds — " Instt uctions for 
brief" — Meaning of. 

The Court normally does not interfere w’ith the discre- 
tion of ihe taxing master as to the quantum of fees 
allowed for “instructions for brief” under item 14 of the 
Table of Fees to be taken by the Attorneys in the Rules 
of the Bombay High Court, unless he has misdirected 
himself. If the taxing master 6xes a high amount by 
taking into account the length of time occupied by the 
hearing, he misdirects himself. “Instructions for brief** 
do not mean the same thing as ‘‘Instructions for Coun- 
sel.” Instruction given, probably orally, to counsel in 
the course of the hearing cannot be included in ‘‘instruc- 
tion for brief.” (Beaumont, C.J. and IVadia, J.') 

Shamdasani V . Central Bank of India, ltd. 

43 Bom.L E. 655, 

Table Of Fees to be taken by Attorneys . 

Items 40 and 41 — Construction — Allowance of 
Rs. l5 for 1.'/ hour of each day — If justified — 
Midday adjournment — If to be included in calculating 
hours of attendance. 

In the Rules of the Bombay High Court, Table of 
Fees to be taken by the Attorneys, the meaning of items 
40 and 41 is perfectly plain. All that the taxing 
master has to do is to reckon the number of hours of 
attendance, irrespective of whether they took place on 
the same day, or in the same week or in the same 
month. Having completed the first hour for which a 
sum of Rs. 15 is allowed under item 40, all 
subsequent hours are allowed at the rate of Rs. lO. 
There is not the slighest justification for saying that a 
sum of Rs. 15 is to be allowed for the first hour each 
day of the hearing. Farther in counting the hours of 
attendance, the midday adjournment of Court Is not to 
be included. An attorney cannot be entitled to be paid 
for attendance in Court when the Court is not sitting. 
(Beaumont. C. J. and fVadia, J.) SHAMDASANI v. 

Central Bank of India, Ltd. 

43 Bom.L E. 655. 

Table of Fees to be taken by Attorneys, 

Item 60 — “Reasonable disbursements” — Refresher fee 
to counsel in chamber summons adjourned to Court — If 
permissible. See BOMBAY High COURT RULES 
(Original Side), R. 567. 43 Bom.L.R. 656. 

BOMBAY' JAIL MAHHAL — Force of — Courts- if 
bound by rules in. 

The courts are concerned with the provisions of the 
Cr.P. Code, in giving directions as to how sentences of 
imprisonment are to run and not with the provisions of 
the Bombay Jail Manual. (Davies. C.J. and Lobo, /.) 
Emperor v. Fazul Khush Mahomed. 

I.L.R. 1941 Kar. 63 = 196 I C. 891= 

A.I.R. 1941 Sind 190. 
BOMBAY LAND EEVENUE CODE (V OF 

\%1^)—Saleunder— Effect of— Jf different from sale 
by Civil Court — Award against manager of joint Hindu 
fumily in respect of family debts— Sale under Land 
Revenue Code — What passes, 

A sale under the Bombay Land Revenue Code in 
execution of an award under the Bombay Co operative 


Societies Act has the same effect as a sale by a Civil 
Court. Where an award is made against the managee 
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of a joint Hindu family as such in respect of a debt 
borrowed by him from a co operative society in his 
capacity as manager and the entire family property is 
sold in execution under the I.and Revenue Code the 
interests of all the members of th^* family pass by the 
sale as in the case of a sale by a Civil Court. (Broom 
field and Divatia, JJ.) MULGUND CO-OPERATIVE 

Credit sociei y v. Shivlingappa Ishwarappa. 

43 B 0111 .L.R. 807 = A.I.R. 1941 Bom. 386. 

“ S. 37 — Construction — "Except in so far as ayiy 
right of such person may he established** — If refer only 
to *' I and s'*' or to all previous expressions. 

The w’ords “except in so far as any rights of such 
persons may be establi.shed’’ in S. 37 of the Bombay 
Land Revenue Code, govern all the previous expressions 
in the section and not merely “lands”. iWadia and 
Divatia, //.) NARHaRSINGJI IShVARSINGJI V. 

Secretary of .state, I L R, (1941) Bom. 226 = 

195 I.C. 640 = 14 R.B. 49 = 43 Bom L.R. 167 = 

AIR. 1941 Bom. 161. 
’ S. %1— Construction — **Whieh are not the Pro~ 
Perty of individuals*' — Meaning — If refer only to 
'Uands". 

The words “which are not the property of the indivi- 
duals. etc,/’ in S.37 of the Bombay Land Revenue Code 
cannot be interpreted as referring only to ail lands 
wherever situated’’ and as having no reference to all the 
previous expressions. That would be an erroneous con- 
struction. The words ''which are not the property of 
individuals,” correctly construed, would apply to roads, 
bridges, beds of the sea, lakes, tanks, etc. The legis* 
lature could not have intended that only lands are cap- 
able of being owned by individuals and not roads, 
bridges, ditches, nallas, lakes, tanks, canals, etc. 
(Wadia and Oivatia, //.) NaKHARSINGJI ISHVAR- 
SINGJI V. Sfxketaky of State. 

I.L.R, (1941) Bom. 226 = 195 I.O. 640 = 14R B. 49 = 

43 Bom.L.R. 167 = A LE. 1941 Bom. 161. 

S. 37 — Construction — Which are not the property 

of individuals^ etc . — If apply to" all public roads 
lanes * etc. — Private oionership on highway or public 
road. 

There is no warrant or basis for holding that the 
words “which are not the property of individuals,” etc., 
in S. 37 of the Bombay Land Revenue Code do not 
apply to the opening words of the section, namely, “all 
public roads, lanes and paths." Such a construction is 
based on the erroneous view that there cannot be any 
public right over private property, and on the basis that 
roads, etc., which are u5=ed by the public must be taken 
to be Government property. The existence of a high- 
way or a public road is not inconsistent with the owner- 
ship of a private person in the soil. {Wadia and 
Divatia, JJf) NaRHARSINGJI ISHVARSINGJI v. 

Secretary of State. I.l R. (1941) Bom. 226= 

196 10. 640 = 14 R.B. 49 = 43 Bom.L.R. 167 = 

A.I.E. 1941 Bom. 161. 

8- 37 Scope and effect of — Private ownership in 
soil of highway or public road — If barred or taken 
away. See HighwaY—PUBLIC KOAD. 

I.L.E. (1941) Bom. 226 = 43 Bom.L.E. 167 = 

A-I E. 1941 Bom. 161, 

— ^ S. 66 — Applicability to alienated land. See 1940 
Dig., Col. 124. Bai Kaba V. ramniklal Sundeklal. 

« ^ 1911,0.146. 

S. 65 — Scope — Permanent tenant under S. 83— 
User of land for non agricultural purposes— Permission 
of Collector— Necessity for. See 1940 Dig., Col. 124. 
Bai Kaba v. Ramniklal Sundkrlal. 

191 LO. 145. 


BOM. MDN. BOROUGHS ACT (1925), S.llO. 

— S. 83 — Applicability — Dewasthan Inam land— 
Presumption of permanent tenancy — If arises. See 194(X 
Dig., Col. 124. INJAL DEVI V. BHUJYA AVAJI. 

I.L.E. (1941) Bom. 119 = 
13 E B 261 = 192 I.O. 581=A.I E. 1941 Bom. 29. 

S. 83 — Presumption under — Conditions. Sec 

1940 Dig , Col. 125. SHankarrao DagadujiRAO V, 
Sambhu. I.L.R. (1941) Bom. 107 = 73 C.L.J. 612= 
I.L.R. (1940J Kar. (P.C,) 380 = 43 Bom.L.E. 1 = 

(1941)1M.L.J 427(P.O.). 

BOMBAY MARKETS AND FAIRS ACT (IV OP 
1862), S 1 — Scope — If conflicts with S. 139, Bombay 
District Municipal Act — Establishment of cattle market 
on private land within municipality without sanction of 
District Magistrate — Offence. See 1940 Dig., Col. 126. 
Emperor v. Najmuddin Ibrahim Sahib. 

191 I C. 121 = 13 E.B. 166 = 42 Or. L. J. 84> 

BOMBAY MUNICIPAL BOROUGHS ACT 
(XVIII OP 1925), S. 3 (20)— “T'a.r"— 

whether tax or pee — Test — Object of levy-~ Pelevancy as 
a guide. 

A “tax" and “fee", when imposed by the legislature 
or local bodies are both burdens or charges upon persons 
and property and the object of both is to raise money 
for a public purpose or to serve some public object. 
The object for which a fee or tax is levied by a public 
body would not serve necessarily as a guide for saying 
whether an imposition is a “fee” or a "tax’*. The 
object is not the determining factor in observing the 
formalities for the levy. (Wassoodew, J.) SORABJt 

Hormasji V. Broach Borough municipality. 

195 I.O. 754= 14 R.B. 76 = 43 Bom L.R. 633 = 

A.IR. 1941 Bom. 268. 
“ S. 90(1) — License fee — Power to charge — No by' 
law requiring license for trade — Levy of license fee-^ 
Legality, 

Under S. 90 (1) of the Bombay Municipal Boroughs 
Act, the question of charging fees in respect of a license 
must arise only when a license is granted and a license 
could only be granted if the law requires a license to by- 
granted. Where there is no section in the Act or any by 
law requiring a licence in certain trades, the Munici- 
pality can frame the necessary by-law requiring any 
trade to be carried on under a license and may by rule 
prescribe license fees. But when no bye-law has been 
framed requiring a particular trade to be carried under 
any license, the Municipality cannot enact a rule pres- 
cribing a license fee in respect of such trade and charge 
license fees in respect of the same. If it levies the levy 
is illegal. {Wassoodew, J.) SORABJI HORMASJI v.. 

Broach Borough municipality. 

196 I.O. 764 = 14 R.B. 76 = 43 Bom.L B 6SS= 

AIR. 1941 Bom. 268. 

Ss. 106 and 203— Construction and scope—' 

Distress for taxes — Limitation — Suit under S. 203 barred 
by time— If bars remedy by distress. See 1940 Dig., 

Col. 127, Surat borough Municipality v, Sarifa. 

I.L.R. (1940) Bom. 830 = 1921,0. 719 = 
IS R.B. 286 = A.I.B. 1941 Bom. 68. 
S. llO^^ppeal — Scope — AiSessment—lf can be 
questioned. 

In an appeal under S. 110 of the Bombay Municipal 
Boroughs Act the question of the assessment itsdfcan 
be challenged. {Wadia and Machlin, JJ.) MUNICIPAL 

Borough OF Ahmedabad t'. Aryodaya Ginning 
AND Manufacturing Co., Ltd. 

43 Bom.L.R. 816=A.I.E. 1941 Bom. 361. 

S. 110 — Afagistrate acting under^PositioH atut 
powers of — Power to take evidence or additional tvi^ 
dence. 
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BOM. aUNBOaOJaHS AOf (1125), S 111. 

A Magistrate acting under S. llO of the Bombay 
Municipal Boroughs Act and hearing an appeal is an 
ordinary Court and not a persona designata and has 
power to take evidence and to allow additional evidence, 
oral and documentary, to be led before him, though the 
section does not specifically confer such power on him, 
{Wadia and Macklin, J J.) MUNICIPAL BOROUGH OF 
AHMEDABAD V. ARYODAYA GiNNING AND MANU- 
FACTURING CO., Ltd. 43 Bom.L.R. 816 = 

A.I.R 1941 Bom. 361. 

S. Ill — Construction — "Decisiott upon any 

appeal" — Meaning — Interlocutory order — Revision. 

There is no reason why the words “decision upon any 
appeal” in S. Ill of the Bombay Municipal Boroughs 
Act should be interpreted differently from the words 
“case decided” in S. Il5, C. P. Code. There is nothing 
in the language of S. Ill of the former Act which 
necessarily implies that the decision of the appeal refer* 
red to in that section means the final decision. Inter- 
locutory orders passed by a Magistrate under S. 110 of 
the Act can therefore be revised under S. 111. {IVaJia 
and Macklin, //.) MUNICIPAL BOROUGH OF AhME- 
DABAD V. ARYODAYA GINNING AND MANUFAC- 
TURING CO.» Ltd. 43 Bom L E. 816 = 

A.I R. 1941 Bom. 361. 

■ ■ S. 123 (5) — Burden of proof. 

Having regard to the terms of S. 105 of the Evidence 
Act, the burden is upon an accused who relies upon the 
permission given to nim by S. 123 (5) of the Bombay 
Municipal Boroughs Act to prove that he comes within 
the terms of that sub-section, />., that the building is 
not inconsistent with any provision of the Act or any 
by-law, and is thereby relieved of the liability which is 
otherwise upon him under S. 123 (7). The fact that 
the exception is included in the body of the statute itself 
does not shift the onus on to the prosecution. {^Beau- 
mont, C.f. and Macklin, /.) EMPEROR v. DAHYA- 
3HAI SaUCHAND. 196 I.C. 825= 14 R B. 82= 

42 Cr.L.J. 783 = 48 Bom L.R. 619 = 

A.LE. 1941 Bom. 273. 

%.Vl%iJi)— Burden of proof— Duty of accused 

relying on S. 123 (5) — Rule. 

In order to bring himself within the provisions of 
S. 123 (5) of the Bombay Municipal Boroughs Act, an 
accused person has the burden on him to prove that his 
work was not inconsistent with any of the provisions of 
the Act or by-laws. But that presupposes that a ques* 
tion has arisen as to whether he has committed a breach 
of any provision of the Act or by-laws. It is obvious 
that an accused person cannot go through every section 
of Act and every bye-law and prove affirmatively that he 
has not committed any breach of that section or that by- 
law. The true view is that as soon as the Municipality 
has notice that the accused is going to rely on S. 123 (5). 
it must allege what provisions of the Act or by-law the 
accused has broken according to it, which disentitles him 
to rely on S. 123 (5). When that allegation is made, 
the burden is on the accused to prove that he has not 
■committed the breach of that Act or by law alleged. 
Unless the Municipality alleges a breach of some specific 
provision of the Act or by-law. there is no issue upon 
which any question of burden of proof can arise. 
iBeaumonh C . /. and Sen, /.) EMPEROR t/ Bhikha- 

Bhai Motiram. ^3 Bom-L E. 877. 

g 152 (1) (a) — Construction — Setting up 

stall— What amounts to— Lorrv on wheels with goods 
for sale. 1940 Dig.. Col. 128 F.MPEROR v HsSAM 
MaMAD. 13 BB. 190 = 191 1.O. 466 = 42 0rL.J. 164. 

152 ( 1 ) (b) — "Any other thing — Meaning of 
—Hand cart with merchandise left standing in street— 

If covered by S. l52 (1) (<J). See 1940 Dig., Col. 128. 


BOMBAY SALT ACT (1890), S. 3. 3, (o). 

Emperor v. Hasam Mamad. 13 r.b. 190 = 

191 I.C. 465=42 Cr L.J. 164. 

S. IbQ— Ingredients of offence — Conviction— 

Essentials to be proved—Secretary of mill— Liability of. 

In a prosecution under S. 159 of the Municipal* 
Boroughs Act, it has got to be proved, firstly, that the 
accused is a person who has the building or land under 
his control; secondly, that he allowed the offensive 
liquid or other matter to run upon any street, land or 
space; and thirdly, that the liquid or matter was or was 
likely to become offensive. In the absence of definite 
proof and finding on these points, the Secretary of a 
mill cannot be convicted under S 159. The mere fact 
that the accused denies that he is the Secretary and that 
the Magistrate holds that he is, would not be sufheient to 
record a conviction. It has to be proved by evidence 
that the Secretary is a person who has the building or 
land of the mill under his control. There is no pre- 
sumption that the Secretary as such is in control of the 

premises so as to render him liable under S. 159 
{Broomfield and IVassoodcw, JJ.) Emperor v 

Champaklal Chunilal. 194 10 345 = 

13 R B. 370 = 42 Cr.L.J. 671 = 43 Bom L R* 110 = 

1941 Som, 166» 

BOMBAY NATIVE SHARE AND STOCK: 
BROKERS' ASSOCIATION RULES (1939), R. 16 
— Construction and scope— If creates right in legal 
representative of deceased member. 

The wording of R. 12 of the Bombay Native Share 
and Slock Brokers’ Association Rules is clearly 
permissive, and the nomination referred to in the rule 
has, under R. 16, to be considered by a ballot. It is 
only a recommendation and does not create any’ right 
{Kama, J.) FraMROZ DadabhOY MaDaN, In re. ’ 

43 Bom.L.R. 943, 
Et* 36 (h) and 38 — Construction — Right of 
membershtp of association— If property— Probate duty— 
If leviable. ^ 

No probate duty J^s payable in respect of a member- 
ship card of the Bombay Native Share and Stock 
Brokers Association. In view of the clear and unambi- 
guous words of Rr. 36 ih) and 38 of the Rules of the 
Association, it must be held that the right of member- 
ship IS not property which passes on succession or can be 
dealt with by will as the property of the deceased It 
is a personal right which comes to an end on the death 
of the holder of the card, and is not property on which 
probate duty can be levied. {Kama, /.) Framroz 
DaDABHOY Madan, In re. 43 Bom L R 943 

V/n >3— Scope— Charge under S 4 

(1) (^) and^(c)— Particulars— Summons— Form and con 
tents of— Essentials. 1940 Dig., Col 129 

PEROR e/. SHAMLAL JAMNADAS. 192 I 0 2'W- 

13 B B. 262 = 42 Cr.L.J. 271 = 

A.I.E. 1941 Bom 19 
BOMBAY SALT ACT (11 OF 1890). S 3 (o)- 

Con^rucUenand scop,-JicmcVal cr pcsscssionofccn. 
traband call from cus/om slaticn by cartman inrarid b^ 

""s Yflw if 38 ( 1) and 47 (j) ^ 

S. 3 {o) of the Salt Act cannot be read a*: imtiT • 

vicarious liability upon the master or principal 

destroying or in any way afifecting the direct'uabU ty°o 

the servant or agent who is actually in pos<^ession nf 

removes salt. The real effect of S 3 u thlf u 

it is proved that the person in possession of or removing 
shall be deemed to bf that of the rstefand 

to the exclusion of the liability of the servant or 
Here where a person hires cart belonging to anothTto 
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BOMBAY salt act (1890), S. 47. 

convey contraband salt from a custom station, tho cart- 
man cannot be convicted under Ss. 38 (1) or 49 (<7) of 
the Act. { Beaumont s C.J. and Sen, /.) EmHEKOR v. 
Laxman Krishna. 43 Bom L.E. 869. 

, I ■ -3. 47 (a) and At' pi ic ability and construe' 

ll 0 fi Possession of contraband Salt— When offence— 

Removes or iransports—Meaning of . 

b. 47 (c) of ihe Bombay Salt Act deals with posses- 
sion of contraband salt, and to constitute an offence 
under the sub-section, knowledge or belief that it is 
contraband salt is necessary. But under S. 47 (fl) it is 
an offence merely to manufacture, remove or transport 
salt, not merely contraband salt. 1 he word, removes 
and '“transports'' are used in S. 47 {a) interchangeably, 
and there is no justification for the view that “removal ' 
refers only to salt removed from the salt works of 
Government under S. 28 of the Act. {Beaumont^ C 
/. an t Sen, /.) EMPEROR V. LAXMAN KRISHNA. 

43 Bom L E- 869. 

BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (XXI.V OF Buies under, R. 12 {\0)^ 

Scope— " Employer"— Oivner keeping shop himself with 
out employing any one— Omission to maintain visit book 
— Offence. 

K. 12 of the Rules made under the Bombay Shops 
and Establishments Act is mainly enacted for the benefit 
of employees, and some of the sub-rules thereof would 
not apply if there are no employees in a shop. Under 
R. 12 (lO) every employer, including the owner of a 
shop kept and conducted by himself without employing 
any one, has to maintain a visit book. And though the 
maintenance of a visit book is not of much consequence 
in the case of a shop where no persons are employed, the 
ow'ner, if he does not maintain a visit book, is guilty of 
a technical breach of K. 12 (UO- {.Beaumont, C J. and 
Sen^jf) Emperor v. Mahomed Kassam Pan 
WALLA. 43 Bom. L.E. 952 

S. 2(6) and (6)— Scope— If to be read together 

—“Employer"— “Establisliment, etc/’— Shop kept and 
conducted by owner himself— Owner employing no one 
in shop— If emplojer. BOMBAY SHOPS AND 

Establishments act, Ss. 5 and 30 

43 Bom. L E. 952 


S 4 (1) (a) — Owner of shop — If person occupy- 
ing Position of management . 

The owner of a shop who keeps his shop himself can- 
not be said to be a person occupying a position of 
management within the meaning of S. 4 (1) (a) of the 
Bombay Shops and Establishments Act. {Beaumont 
C,/. and Sen, J.) EmPEROR tr. MAHOMKD KaSSAM 

Panwai la. 43 Bom.L.E. 952. 

— — Ss. 6 and 30 —AppUeahility— One-man shop 
conducted by owner himself — " Employer"— Owner of 
shop conducting and keeping without employing any 
one — Liability for contraiention of S. 5 — S. 2 (5) and 
( 6 ). 

S. 5 of the Bombay Shops and Establishments Act, is 
not inapplicable to a one-man shop, f.^., a shop k^pt 
and conducted by the owner himself without employing 
any one. The mere fact that he does not employ any 
one in his shop does not exclude from the term "em 
ployer", in S. 30 of the Act, so as to exempt him from 
liability for contravention of S. 5 of the Act. There is 
nothing in S. 5 whatever to suggest that it does not 
apply to a one-man shop. The prohibition enacted 
therein includes any shop. Reading the definition of 
“employer" in S. 2 (5) together with sub Cl. (6) of S. 2, 
“employer*' means a person having charge of or owning 
the business of a shop. To hold that it is implicit in the 
word “employer" that somebody should be employed is 
to disregard the definition contained in the Act; and 


BUDDHIST LAW— (Burmese). 

there is no justification for restricting the meaning which 
the Legislature has seen fit to give the word “employer’*^ 
for the purposes of the Act, it being open to the Legis- 
lature t'j make its own dictionaiy for the purpose of any 
particular Act, although the meaning may not be the one- 
normally attached to the word in the English language. 
{Beaumont, C.J. and Sen. J.) EmPEROR v. MaHOMED 

Kassam Panwalla. 43 Bom L.E. 952. 

S. 30— ‘ Employer’’— Owner keeping and con- 
ducting shop himself without employing anyone— 
Liability of. 5/' BOMB.AY SHOPS AND ESTABLISH- 
MENTS ACT, SS 5 AND 30 . 43 Bom L.E* 952.. 

BOMBAY TODDY TAPPING EULES (1928), 
Er. 2 and 9 to 13 — Construction and scope-— 

— "May" and "shdH" — Effect of— Discretion of Collec- 
tor to grant or refuse tapping licence — If exists. See 

Bombay Abkari act, S. 14 (l;. 

43 Bom.L.E. 896* 

BOMBAY VILLAGE PANCHAYATS ACT (IX 
OF 1920). S. 27 — Right to collect taxes from occupants 
of sites in village market — Contract of lease — If ultra 
vires — Suit to t ecover money due under — Maintainabi- 
lity — Contract Aitt S.(iS. 

A village panchayat is incompetent to f«irm out the 
right which it has under the Bombay Village Panchayats 
Act to collect taxes or dues from persons who occupy 
sites in the village market. An agreement leasing the 
right to collect these dues is therefore ultra and 

void. But a village panchayat is entitled to recover the 
money due to it under such an agreement in a suit 
under S 65 of the Contract Act. {Broomfield and Diva- 
lid^ //.) GOVIND KESHAV V YtSHWANT PANDHARI- 
NATH. 43 Bom L.E. 800 = A. I E. 1941 Bom. 378. 

BOUNDAKIES- Fixation of— Tidal and navigable 
river given as boundary — Boundary line— ‘Where to be 
fixed— Rule, 1940 Dig.. Col. 1.33. NaROTTAMDAS 
Harjivandas & Co. Buisar town Municipa- 
lity. I.L.E (1941) Bom. 97 = 192 I.C 636« 

IS E B. 268 = A.IE. 1941 Bom. 11- 

BUDDHIST LAW (Burmese) — Administration of 
estate ot deceased spouse — Proper person to administer. 

It may be laid down as a general rule that the widow 
or widower is the proper person to administer the estate. 
The widow or widower usually has possession of whole 
0/ the estate at the lime of death of the other spouse and 
is in most cases entitled to the whole or a large part of 
it. Though it cannot be laid down as an absolute rule 
that in no circumstances should letters of administration 
be granted to any other person, it would require very 
special reasons to justify such a grant. {Mosely end 
Sharpe, JJ.) U TUN YIN ?/. U Ba HAN. 

194 IC 439 = 13 R E. 309 = A.I E. 1941 Rang. 13?. 

(Burmese )— of shinbyuing—lf 

necessarily skoivs relationship of parent and child. 

The act of shinbyuing does not necessarily show that 
this work of merit is performed specifically because of 
the relationship of parent and child, in the absence of 
evidence as to any declaration by the parents either in 
the invitation to friends or at the ceremony that the 
person shinbyued was their son or their keittima son. 
{Mya Bu and Mostly, JJ.) U MaUNv; GyI v. MaUNG 
ShweThek. 1961.0. 144 = 14 be. 71=» 

A.I.E.mi Rang. 183* 
I'Burmese) — Adcptiiyn — Apatitha lorm — 

Apatitha child living apart Itoni parents — Bight to in- 
herit— Proof of ioint living — JJectssity. 

An apatitha child who lives apart from his or her 
parents is not entitled on the surviving parent*s death to 
inherit. Merely because the circumstances of the case 
I point to a separation having been more desirable the 
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BUDDHIST LAW— (Burmese). 

proof of joint living cannot be dispensed with in seeking 
to establish a claim to inheritance on the ground ol 
apatitha adoption. (^Roberts, C.J. and Dunkley^ J.') 

MA Tin Aye v, Khin khin Gve. 

A.I.R. 1941 Rang. 265. 

■—(Burmese) — Adoption — Buddhist monk — I f can 


BUDDHIST LAW— (Burmese). 


adopt, 

A Buddhist monk cannot validly adopt. A Pongyi 
being bound by the Vinaya^ cannot adopt. {DunkUy 
and Blagdeuy JJA MA KYIN ^^E1N v, MaUNG KyiN 
HTAIK, 1940 Rang L.R. 783 = 193 I.C. 507 = 

13 B R. 251 = A. I R. 1941 Rang. 87. 

(Burmese) — Adoption — K eittima form — Proof 


Qf — Portnal ceremony if necessary — Conduct of publi- 
city and notoriety. 

In the case of a keittima adoption a formal ceremony 
of adoption is not necessary. Whether there is or is 
not a ceremony of adoption, there must be proof of 
publicity i if the ceremony of adoption is public then 
publicity may be established by proof of that fact alone; 
but if it be private, then there must be proof of publi- 
city and notoriety in addition in order to establish the 
existence of the relationship. When a person alleging 
a keittima adoption relies for proof of the factum ^of 
adoption on a course of conduct which is said to be in- 
consistent with any other supposition, then adequate 
proof of the publicity and notoriety of the relationship 
must be insisted upon. In the case of a keittima 
adoption when no specific occasion is appealed to, the 
evidence of isolated private conversations with a num- 
ber of persons in which the adoptive parent is alleged 
to have made remarks indicating that she had adopted 
a certain child is not sufficient to establish publicity or 
notoriety so as to establish relationship of parent and 
child. In such case the notoriety or publicity must be 
established by the evidence of opinion expressed by 
conduct of persons having special means of knowledge. 
If a person puts himself or herself outside the reach of 
the public so as to be unable to give the status of an 
adopted child by according publicity to the rjew relation- 
Ship, the only way which is left is the method of a public 
. cerLony. The publicity of which proof is required mus^ 
be publicity of the fact that the adoptive paient intended 
the child to inherit his or her property. [Roberts, C,J. 
an^DunkUy, /.) Ma T.N AVE .. DH.N KHIN Gvi. ^ 

.(Burmese'! — Adoption — Relationship between 


' (Burmese) — Adoption — Repute— Nature of evi-^ 
dence admissible. 

To establish an adoption by repute, evidence to the 
effect that the adoptee was known in the village as the 
son of his alleged adoptive parents is inadmis'^ible as 
being hearsay. The evidence of repute which is allowed 
by the Evidence Act must saiifsy the requirements of 
S. 32 (5) and (6) and S. 50 of the Act. Such evidence 
must be expressed by the conduct of the person express- 
ing the opinion as to the relationship, who has special 
knowledge of the existence of the relationship. [Mya 
Bu and Afosely, //.) U MaUNG Gvi v. MaUNG ShwE 
Thee. 196 I.C. 144 = 14 R.E. 71 = 

A.I.R. 1941 Rang. 183. 

'(Butmess) — Co-owners — Parent's proper ty— 
Children if hold it as co-owners — Absence of partition — 
Presumption of co-ownership. 

The fact that the properly belonged originally to their 
parents does not in itself prove that the children hold it 
as co-owners, but co ownership may be presumed from 
•the fact that after the death of the parents there was no 
partition of the estate among the children. [Afackney, 
J.) MaUNG PO HLAing Z/. PO Nyi. 19510.234 = 

14 R.E. 34 = A I.R 1941 Rang. 111. 

Ecclesiastical law~Death of owner 

of Poggaltka property — Effect. 

If the owner of poggalika property dies without 
making a valid transfer of it during his life time, it 
becomes on his death, sanghika property. {^Roberts, C. 
J. and Dunkley, J.) U ZaWIIPALA v. U THAT- 
DAMA. 1941 Rang L.R. 204= 194 I.C. 697 = 

14 R.R l = A I.R. 1941 Rang. 159. 

Ecclesiastical law — Election of Presiding monk 
of Sanghika kyaungdaik — Validity. 

Where the majority of the Sangha desired that a 
monk should be elected presiding monk of Sanghika 
kyaungdaik and expressed their will at a meeting, then 
it must be held that he was validly elected. [Roberts^ 
C.J. and Dunkley, /.) U ZaWTJPaLA v, U THAT- 
DAMA. 1941 Rang.L.B. 204= 194 I.C. 697 = 

14 R.E 1 = A.I.R. 1941 Rang. 169. 


perly 


-(Burmese) — Eindaunggyi couple — Atetpa pro- 
— If becomes joint property— Right, if any acquir- 


adoptive parint and adopted boy- Relationship-Sever- 
ance— t nilateral Act-Sufficieney— Acquiescence of the 

The relationship between an adoptive parent and his 
adoptive child cannot be terminated by the unilateral 
act of the parent. He cannot disinherit his adoptive 
child. The relationship can be severed by the act or 
Mte of the parent in which the child, having reached 
the age of dUcretion. has by his conduct acquiesced. 
The conduct may be such as to raise a presumption 
th“ the boy intends to break off the relationship and in 

such case, 4 forfeits his right of ■°heritance Where 

trained by persons other than the father 
the boy apart from the father, and did not 

* 1 "*^ ^ harp when the father re-married and paid the 

rended thf fath^" s Tur/raTmerely as a guest and did 
nnt take Dart in the ceremonies, the circumstances were 

? to raise a presumption or inference that 

held enough to rmse a p Slagden, 

the relanonsh.p was se 

//.) MA KVIN ,^83^ 193 I 0 . 507= 

13B.B. 261 = A,I.B. 1941 Bang. 87 . 


ed by either spouse. See \9A0 Dig., Col. 134 U .SaN 
YI Maung PO Yi. 192 I.C. 426 = 13 E.R. 177. 

— ^Burmese)-- Eindaunggyi couple— Death of both 

without issue viihin a week of each other— Rights of 
atet children — Do'.trine of common disaster — AoDlica- 
bilily. See 1940 Dig., Col. 134. U SaN Yi v, MauNc 
PO YI. 192 I.C. 425= 13 E.R. 177. 

(Burmese) — Inheritance — Afanukye, Book AT, 

^ f-onstruction— Rights of children of first marri-^ 
age on death of their mother. 

Where the provisions of the Manukye are clear they 
must be applied. There is a special provision in S 8 of 
Book X for the inherited lettetpwa of the deceased 
parent, but there is no special provision for the inherited 
lettetpwa of the surviving parent, and consequently it is 
plain as a matter of construction, that the inherited 
lettetpwa oi the surviving parent is included in the 
general term property acquired during the coverture of 
his mother. Su^ inherited property is joint prouertv 
of the couple The words used in the above phrase ar^ 
sufficiently wide to include not only hnapazon 
acquired by the pint exertions of the couple but also 
property acquired during coverture by either of them bv 
inheritance from their parents or relations, and the 
phrase ^certainly not restricted Xo hnapaton 

only. Hence on thedeath of a remarried mother with. 

issue by the second marriage, her 
children by the first marriage are entitled to a one-sixth 
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BUDDHIST LAW- (Burmese). 

share in the joint property whether hnapazon or inherited 
property, of their mother and step-father. {Roberts^ C, 
J. and Dunkley. y.) U HLA Pe v. MA HLA KHIN. 

19il Rang L.E. 440 = A I.R. 1941 Rang. 229. 

'(Burmese) — Keittima adoption— Enjoyment of 

profit i — Performance of funeral rites — Inference of 
parent and child relationship if justified. 

The fact that the alleged adoptee was allowed to 
work the land of his alleged adoptive parents and 
enjoyed the profits out of which he maintained the old j 
coupJe is quite insufficient to show that there was rela- 
tionship of parent and child between his alleged adoptive 
parents and him. Nor does the perfoimance of the 
funeral rites of the alleged adoptive parents by the 
alleged adoptee necessarily show that he is the nearest 
heir. {^Mya Hu and Mosely^ J/) U MaUNG Gyi v, 
Maung Shwe Thee. 196 I C. 144 = 14 R.R. 71 = 

A. I.R. 1941 Rang. 183. 

(Burmese) — Keittima adoption — Proof of — 

Evidence of notoriety and publicity when relevant — j 
Nature of admissible evidence regarding conduct. 

It is true that publicity must be given to the relation- 
ship in the case of keittima adoption. But where a for- 
mal ceremony of giving and taking in keittima adoption 
is shown to have taken place in the presence of credible 
witnesses who were summoned in order to secure publicity 
and notoriety to the factum of adoption proof of adop- 
tion is complete. It is not open for am adoptive parent 
who repents of his choice to disinherit a keittima adopt- 
ed child, or when such a child has died, to defeat the 
grandchild’s claim on his estate by conduct which ; 
shows a desire to defeat it. If the formal giving 
and taking be done privatelyr publicity must afterwards 
be given to the fact. But where the ceremony itself is 
public, the fact of its having been so, ensures at once 
and for all times the degree of notoriety requisite for the 
establishment of the relationship. A reputation can 
only be established by admissible evidence and S. 50, 
Evidence Act, excludes evidence of mere rumour or gossip 
to the effect that an adoption has taken place or that such 
and such a person has no adopted child. The opinion 
of any one who has special means of knowledge as to 
the existence of the relationship of one peison to 
another is a relevant fact, if that opinion is expressed by 
conduct. Evidence may therefore be given as to the 
behaviour of the parties between whom the relationship 
is alleged to exist towards each other and as to the 
treatment accorded to them by others. Witnesses cannot 
be allowed to speak as to current gossip in the neighbour- 
hood of the existence of a relationship or of the absence 
of any relationship at all. The Court will consider the 
-evidence of those who had opportunities of seeing the 
treatment accorded to the adopted child by the parents 
and others and come to a conclusion as to existence or 
non-existence of the relationship. Once there is evi 
dence which is conclusive in establishing the fact of a 
public adoption by means of a formal ceremony, no 
necessity exists of further evidence on the point, and no 
amount of negative evidence pointing to the lack of such 
relationship by reason of subsequent conduct can affect 
the conclusion unless, indeed, it is directed toward 
showing the breaking of the adoptive lie. {Roberts, C. 
J. and Dunkley, /.) Ma NVUN YlN v. Ma KyIN. 

1941 Rang.L.R. 446 = A.I.R. 1941 Raug. 276. 

(Burmese)— Rk. X. S. 26— Appli- 
cability of rule in--Wife*s vested interest in payin pro 
petty — Wording of S. 28, if restrictive in its opera’" 
tion. 

A daughter in-law could not be deprived by the rule 
In Manukye Book X, S. 28 of her vested interest in the 
payin property of her husband, to which vested interest 


BUDDHIST LAW— (Burmese). 

the law of inheritance could have no application. All pro- 
perty acquired by either or both spouses before or during 
marriage pass into common enjoyment and both spouses 
have a vested interest in all such property. The word- 
ing of S. 28 of Book X of the Manukye does not appear 
to restrict its operation to the vested interest of the 
deceased in the undivided family property only but 
appears to extend its operation to the property of th© 
deceased generally which is in the possession of the 
parent. {Mya Bu and Dunkley, JJ.) Ma Aye TIN v» 

DAW Thant. 1940 Rang.L.R. 831 = 194 I.C. 313= 

13 R.R. 297 = A.I.R. 1941 Rang. 99. 

(Burmese) — Marriage — Denial of — Burden of 

proof. 1940 Dig., Col. 135. MaUNG MaunG v. 
Ma SEIN KvI. 192 1.0. 49 = 13 R.R. 163. 

— ' — -(Burmese) — Marriage — Divorce — Procedure 
and remedy open. 

A husband who believes his wife to be guilty of 
adultery may obtain her admission of guilt and the dis- 
solution of marriage may take place by mutual consent 
on the footing that the husband retain the hnapazon 
property. If he cannot do this and a separation ensues 
by reason of his own desertion, then he has three years 
in which to bring a suit for a decree of divorce, but if by 
reason of their differences bis wife has deserted him. he 
only has one year. In the suit for a decree of divorce 
he may, if he can, prove the factum of adultery, but 
unless he does so the dissolution of marriage becomes 
effective at the expiration of one or other of these 
periods whichever may apply. He is no longer a bus- 
batid and he cannot "prove the adultery in a suit for 
divorce brought by him.*’ Nor can he bring a suit for 
a declaration that the dissolution of the marriage tie was 
effected in circumstances that his former wife has been 
guilty of adultery. {Roberts, C.J. and Mosely. /.) U 

Sin V. Ma Ma Lay. 1941 Rang. L.R. 14= 

194 I.C. 482 = 13 R.R 311 = 
AIR. 1941 Rang. 118. 

(Burmese)— Marriage— Essentials* to be proved 

to raise facie presumption. See 1940 Dig., Col. 
135. Maung Maung Ma Sein Kyi. 

1921.0. 49 = 13 R.R. 163. 

(Burmese) — Marriage — Evidence of — Reputa- 
tion of marriage— How to be established — S. 50, Evl- 
dence Act, if affected by S. 110, Cr. P. Code. See 
1940 Dig., Col. 135. Maung Maung v. Ma Sein Kyi. 

192 I.O. 49 = 15RB. 163. 

' — (Burmese)— — Attainment of status of 
Test. 

One of the tests of attainment of orasa status is the 
competence to undertake the responsibilities of the de- 
ceased parent. When the question is what amount of 
help must be given, it must be decided with reference to 
each case on the basis of what help was asked for or 
might reasonably be required. If a son is ready and 
willing to help in the acquisition of family property 
though not required to do so, or if he complies with 
requests to do so within the limits of his ability and in 
good faith, he shows the degree of competence re- 
quired. 

Per A/yj /.—Koran orasa to qualify for his 
special rights joint living with the surviving parent and 
active assistance in his or her duties is not necessary 
under present day conditions. 

Per Ba U, J. — Helping parents in the acquisition of 
properties is not one of the requisites for the status of 
an orasa child but what is essential is that the eldest 
born child should be competent to shoulder the burdens 
and responsibilities of the parent of the same sex on the 
death of the said parent. {Roberts, C.J., Mya Bu, 
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Mosely^ Ba U and Dunkley, JJ.) Daw E v. MauNG 
AUMG Thein. 1941 Rang. L.R. 665 (F.B.) 

■—(Burmese) — Partition — Suit for — Proper 

prayer. 

In the salt to p.irtition an estate, the whole of that 
estate ought to be included in the prayer for partition in 
whosesoever hands it may be. ( Muckney. /.) MAUNG 
PO HLainG V. PO NYI. 195 1,0. 234 = 14 R R. 34 = 

AI.E. 1941 Rang. 111. 

■ -(Burmese) — Succession — Husband and wife 

dying within a fortnight of one another — Property 
inherited by huiband from collateral — Shares. 

In cases where husband and wife die within a short 
time of one another, where property has been inherited 
during marriage from coll.tterals by one party only it 
should be treated not like properly inherited from 
parents, nor as jointly acquired property, but on the 
same footing a^ payin property, or as inherited lettetpioa 
in cases ot divorce by mutual consent, and should go 
to the extent of two-thirds to the relatives of the patty 
who inherited it and to the extent of one-third to the 
relatives of the other party. {Mya Ru and Mosely. //.) 

Ma Pwa Shin 7'. -Ma Gale. 1940 Rang L.R. 753 = 
194 I.C. 201rxl3 RR. 2fi4 = A.lR. 1911 Rang. 106. 

- (Chinese) — Adoption — Proof of 
Among>t the Chinese there is nothing which corres- 
ponds to appalittha adoption as known atnongt Burmese 
Buddhists and therefore if a child had been adopted at 
all it would be either adoption with a view to Inherit or 
no adoption at all, that is to say, proof of adoption 
amongst the Chine'C would connote the right to inherit. 
Therefore there must be proof not only that the child 
was brought up in the family but that it was brought up 
with a view' to inherit. {^Roberts., C.J. and Dun&ley, /.) 

Ma Aye .Mya v. Chew Cheng Guat. 

A I.R. 1941 Rang. 334. 

bundblkand land alienation act 

(II OF 1903), S 14 and Court-Fees Act, Sch. II, 
Art 17(6) — Dismissal of application under S.l^to 
convert sale into mortgage — If a decree — Appeal — 
Court-fee payable. 

An order of dismissal of an application under S. 14 of 
the Bundelkand Land Alienation Act to convert a sale 
into a mortgage has the force of a decree though not in 
the form of a decree. In an appeal against such an 
order, the subject matter is not capable of being estimat- 
ed at a money value and hence it falls under Art. l7 (.6) 
of Sch. II to the Court-Fees Act. {Harper, S.Af. and 
Sathc, J.MI) SHAMBHU N.ATH v. HaR PraSad. 

1941 RD 682=1941 O. A. (Supp ) 612 = 

1941 A. W.R. (Rev.) 672. 

BURDEN OF PROOF. See PRACTICE. Burden of 
proof. 

BURMA ACT (XVIII OF 1939) AND Railways 
Act (IX of 1890), S 112 -Offence under S. 112. 

Railways Act by boy of \^^Sentence of whipping in 
default of payment of fine— Legality— Effect of Act 

XVIII of 1939 on S 17 U) of the Young Offenders Act 

{Burma Act 1 1 1 of •, r cc ' 

Where a boy of thirteen is found guilty of an offence ' 

under S.1I2 of the Railways Act, it is only a substantive l 

sentence of whipping that could be awarded and not a | 

sentence of whipping in default of payment of fine , 

Burma Act XVIII of 1939 which amends b. 112 of 

the Railways .Act is vague and general and it must be 

read as enacting only that a substantive sentence of 
whipping may be imposed where the person «)^’icted is 
unable to pay a fine. It follows thas b. 17 of the 
Young Offenders Act must be taken as 
jnodified by Burma Act XVIII of 1939 and can no 

Y. D. 1941—11 


BURMA (FRON. DT.) CR. JUSTICE REG (1926). 

Sch. 

longer affect the punishment to be awarded for offences 
by Juveniles under S. 16 against S. 1 12 of the Railways 
Act. {Afosely, y.) The King S'. Maung TIN Shwe. 

1941 Rang.L R. 234= 195 I.C. 4 = 14 R R. 19 = 
42 Cr.L.J. 641 = A I.R. 1941 Rang 181. 

BURMA CARRIAGE OF GOODS B7 SEA ACT 
U925), Sch., Arts. 2 and 3 -Act and Schedule incor- 
porated in contract to carry goods by sea — Damage to 
goods by negligence—Cause of auction on contract or 
tori — Limitation. See 1940 Dig., Col. 138. BILaSROV 

V. SciNDiA Steam Navigation Co., lid. 

192 1 C 283=13 B.R. 171 
BURMA COURTS (AMENDMENT) ACT (IV OF 
1932), S. 2 (1) — Creation of neW Court — Execution in 
respect of decree passed by District Court—Forum. 

The creation of the Assistant Distri:t Court by the 
Burma Courts (Amendment) Act (1932), S. 2(1) did 
not extinguish the jurisdiction of the District Court to 
execute its own decrees under vS. 38, C. P. Code, where 
the amount did not exceed the pecuniary limit of the 
jurisdiction of the Assistant District Court. {Mya Bu 
and Af.'sely. JJ.) SubraMAMaN Chettiar L N 
Che'ityar Firm. 1940 Rang L.R 726= 

193 I.C. 318 = 13 R.R. 244 = A.I R. 1941 Rang 56 
BURMA COURTS MANUAL, Para. l(i2~Dtscre- 

tion of District Magistrate under — Exercise of— Prin- 
ciples. 

'1 he instruction in the Burma Courts Manual (Para. 
102) which is based on the provisions of S. l7(l), Cr! 
P. Code, no doubt applies to pending as well as to com- 
pleted proceedings; but the discretion which has to be 
exercised is the discretion of the District Magistrate 
unfettered by influences and pressure which may weigh 
with the Deputy Commissioner and it can very rarely be 
a proper exercise of such discretion to remove a pending 
proceeding from the Court of a Magistrate and forward 
It to an executive officer, and even in the rare cases 
when such a cour.se might be justifiable it would be 
essential for the District Magistrate to take adequate 
steps to see that the record must be returned within a 

reasonable time so that the trial could proceed 
{Dunkley. J.) KING v. MaUNG PO Thaing 

1941 Rang.L.R. 82 = 194 I.C. 370=13 R R. 306 = 

42 Cr L.J. 573 = A.I R. 1941 Bang 114, 

Para. 104-A — Burma Court Manual — Scope of 
—Departure from directions in, if gives a right of 
appeal— Applicability ot Para. 

The Burma Courts Manual has not the force of law 
but is a mere collection of directions given by the High 
Court to its subordinates. A departure by a Court 
from a course it prescribes docs not of itself give an 
unsuccessful litigant a right of appeal. ParaT 104 A 
only applies to documents the translation of which is 
disputed, and has no application where the parlies 
agree to a translation* or, if the Court were willing to 

shoulder the resulting burden, dispense with one alto 
gether. A party who doe? not challenge the translation 
submitted by the other party in the trial Court cannot 
challenge it ill appeal. Nor can the appellate Court 
take the point as to the invalidity of the 
translation by reason of para. 104-A where the apnel- 
lant has himself by his conduct waived it {BUr^ie^ 

y.) Bhawani Sankar Jaisi Ganga Prasad. ' 

A.I.B. 1941 Rang. 244 
BURMA (FRONTIER DISTRICTS) CRIMINAL 
JUSTICE REGULATION (I OF 1926) Sch. Cl rif) 
—Transfer of cases— Powers of High Court- Cr P 
Code, S. 526. See 1939 Dig.. Col. ]07. Maung Ba Kii 
t/. the King. 192 I O. 250 = 13 B.R. 176 = 

42 Cr.L.J. 261= A I.B. 1941 Rang. 31 ., 
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bttbma defence act (buema act of , 

1940 ), S. \Z~Order fixing maximum prices — It 
could be validated under S. 18. 

A price control order provided as follows: “Except as 
provided in the annexed schedule and in subsequent 
amendments thereto, no wholesale or retail dealer in 
medicines, medical drugs, medical preparations and 
medical supplies shall sell such articles within the limits 
of the City of Rangoon at prices niore than \2\ per 
cent., i.e.y 2 annas in the rupee above the net wholesale 
or retail prices respectively charged by him on 1st 
September, 1939.” 

Held, that all that it had been sought to fix was the 
maximum price at which a particular dealer may sell the 
commodity. The Controller of Prices had no authority 
to do this under the Ordinance dated 4th September, 
1939 and hence the order could not be said to be vali- 
dated under S. 18, Defence of Burma Act, 1940. 
(Roberts, C.J.) S. K. KOY v. The KINO. 

1941 Rang.L.B. 26 = 192 I C. 770= 42 Cr,L J. 336= 

13 R.B. 235= A.I.R. 1941 Rang. 1. 

BURMA DEFENCE RULES — Control of Prices 
Order, (1940), Para. 6 — Ltaoility of master for acts of 
servants. 

Ordinarily a person should not be held liable for a 
criminal act of another. No person can be charged with 
the commission of an offence unless a particular intent 
or knowledge ot mens rca — is found to be present; but 
in cases where a particular intent or state of mind is not 
of the essence of an offence, the person can be held 
liable for the act or omission of another. But the 
Defence of Burma Act is a piece of emergency legisla- 
tion and is designed and intended, among others, to 
prevent profiteering so as to ensure the proper working 
of the normal economic life of the people. The act will 
entirely fail in its object if a master is not held liable 
for the act of his servant or a partner for the act of his 
copartner. Because of this, para. 6 of the Control of Prices 
Order, l940, has been enacted. Looked at from this point 
of view, it will be found that there is nothing inconsist- 
ent between this paragraph and S. 2 (1), Cl. 3 (2) 
the Defence of Burma Act. {Ba U, /.) ISMAIL 
MaHOMFI) HaJEE V. THE KING 

1941 Rang.L.B. 636 = A.I.B. 1941 Rang. 349. 

Rr. 2 (9) and 130 — Public servant within 

the meaning of — Head clerk of controller of prices — 
Competency to file complaint, 

A head clerk of a (iovernment office is a person who 
occupies a position to which certain duties of a public 
character are attached or a person who occupies a place 
in the administration of Government. He is accordingly 
a ‘public servant’ within the terms of the definition in 
S. 21, I. P. Code. Hence the head clerk of the office 
of the controller of prices whose duties are immediately 
auxiliary to those ot the controller, to whom the Govern- 
ment has delegated part of Its functions is a public 
servant competent to lay a complaint in respect of an 
offence under Defence of Burma Rules. (Ba U, J.) 

Ismail Mahomed Hajee v. The King. 

1941 Rang.L.R. 636= A I.R. 1941 Rang 349. 

BURMA GENERAL CLAUSES ACT (1898), j 
S. 24 ^Enactment — Ordinance, if an. 

An Ordinance is not an enactment and an Ordinance 
which has expired, is not an enactment which is repeal- 
ed. {Roberts, C.J.) S. K. ROY v. THE KING. 

1941 Rang.LR. 26 = 192 I.C. 770 = 42 Cr.L.J. 336 = 

13 R.B. 236= A.I R. 1941 Bang. 1. 

■ ' 8. 6— Effect of repeal of Habitual Offenders 

Restriction Act by Burma Act I of 1936. Habi- 
tual Offenders Restriction act, S. 18 (2) and 
Burma Aot I of 1936 and Burma General 
Clauses Act. 1941 Rang.L.B, 239. 


BURMA INCOME-TAX ACT (1922), S. 10. 

BURMA INCOME TAX ACT (XI OF 1922), S. 4 
{2.)^ Remittance of foreign profits — What is — Money 
belonging to customer sent from foreign branch to branch 
in Burma under instructions of customer — If taxable as 
remittance of foreign profits. 

There is a presumption that when money is remitted 
from a foreign country, where the assessee carries on 
business, the rerriltance is made out of profits. In order 
that the presumption may be applicable, the remittance 
must, of course, be a remittance by the assessee of 
money belonging to the assessee. The assessee. a Hindu 
undivided family, was carrying on a banking and money- 
lending busine^s with branches at MY and N in Burma, 
and at T in the Federated Malay States. One M had a 
current account with the T branch of the assessee, 
which was in a credit in a considerable sum. On 
15— lO — 1937, M instructed the T branch to send a sum 
of Rs. 10.000 by banker’s draft to their branch at N in 
Burma, the amount to be placed to her {M"s) credit in a 
new account to be opened at N and the cost of the 
draft to be debited to her account at T, Her instruc- 
tions were duly carried out. A draft for the sum of 
Rs. lO.OOOon a Bank at Rangoon was purchased and 
this was paid by the Bank to the N branch to the credit 
of M. The Income-tax authorities taxed this amount to 
income-tax in Burma on the ground that it represented a 
remittance of foreign profits to the assessee under S. 4 
(2)ot the Burma Income-tax Act. 

Held, that the money sent clearly was the money of 
.1/ and not the money of the assessee, and the remit- 
tance was made by M and not by the assessee, and the- 
remiltance was therefore not a remittance to the assessee 
of foreign profits taxable under S. 4 (2) of the Act. 
(Rof'erts, C. /•> Dunkley and Sharpe, JJ.) COMMlS- 
siONKR OF Income-tax, Burma v. A. K. A. R. 
Family. 1941 Rang L.R. 620 = 196 I.C. 689 = 

14R.R. 90 = (1941) I.T.R 847= 
A.I R. 1941 Rang. 263, 

3.10(2) (lx) — Income tax Rr.2S and 36 — 

Interpretation of — Life assurance company with head 
office in British India and branch in Burma — Com- 
putation of income — Proportion of Burma pr emia to 
world premia — If to be taken into account — Interim 
bonus paid to policy holder — If deductible. 

Rr. 25 and 36 of the Income-tax Rules should not be 
taken as having any further effect than that they provide 
a somewhat arbitrary, though convenient, method of 
ascertaining the total profits or gains in respect of 
Life Assurance business. They cannot exclude the 
eperation of unequivocal directions in the Act. It is for 
the Income tax Commissioner to ascertain the proportion 
which one part of a business bears to whole as well as to 
ascertain its total income, and he is not bound, in as- 
certaining such proportion, to have recourse to the Rules 
which deal only with the computation of total income. 
The principles underlying the Act must be carefully 
borne in mind in the interpretation of the Rules. The 
assessee, an Insurance Company carrying on life insur- 
ance business, had its Head Office in Lahore in British 
India and a local agency in Rangoon in Burma. For 
the asse'^ment of the year 1937-1939. in respect of the 
Burma branches income the Income-tax autho- 
rities calculated the income, profits and gains of 
the company under Rules 25 and 36 of the Burma 
Income-tax Rules on the proportion of the Burma 
premia to the world premia received in the previous 
year 1936 — 1937. They also included the sums paid to 
policyholders by way of interim bonus In the total divisi- 
ble surplus. The assessee claimed that the income, 
profits and gains of the company should be computed on 
the proportion of the said premia received during the- 
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BURMA INCOME-TAX ACT (1922), S- 2i. 

quadrennial valuation period ended 30th April, 1936, 
and the sums paid to the policyholders should be deduct- 
ed from the divisible profits. 

Held., (1) that the Income-tax authorities were right 
in including the sums paid to policy-holders by way of 
interim bonus in the total divisible surplus for the 
quadrennium ended 30th April, 1936, as they did not 
constitute expenditure incurred for earning the profits of 
the company within the meaning of S. 10 (2) (;>) of 
the Burma Income-tax Act; 

(2) (per Roberts, C .J. and Dunkely, y., Sharpe, J , 
contra), that the Income tax authorities were right to 
computing the income, profits and gains of the assessee 
for the Burma assessment in l937 — 1938 on the propor- 
tion of the Burma premia to the world premia received 
in the previous year 1936—1937. {Roberts, C.J., Dun- 
kley and Sharpe, y J.) COMMISSIONER OF INCOME- 

TAX, Burma v. Lakshmi Insurance Co., Ltd. 
Rangoon. 1941 I.T.E. 516=* 

A.I.E. 1941 Rang 212 (F.B ). 

S. 24 (1) — Loss — Setting off — Time for — 

Assessee compelled to take over land and house of debtor 
in satisfaction of loan transaction — Sale of land and 
houses in parts in different yean — Loss tn whole tran- 
saction claimed after sale of last part — Permissibility. 

The assessee, a Hindu undivided family carrying on 
a banking and money-lending business, took over in { 
1928-1929, about 63 acres of land and a house in settle- 
ment of a debt of Rs. 9,000 due to them from a debtor. 
Tbe land and the house were sold at different times 
in parts at the best price available at the time of the I 
respective sales. The last sale w'as of the house in 1937- j 
1938, and the account kept by the assessee of these sales 
showed, when all the property had been sold, a loss on 
the whole transaction of Rs. 5,137-8-0. In that year the 
assessee made a claim to deduct as trading loss the total 
loss of the whole transaction, namely, the sun> of 
Rs. 5,137 8-0. The Income-tax authorities disallowed 
the claim holding that in each year in which a sale of a 
part of the property took place the assessee ought to 
have made an estimate of his loss' on that particular 
sale, and ought to have claimed the loss estimated to 
have been incurred on that .particular sale in the account- 
ing year in which it took place. 

Held,i\v 2 X the contention of the Income-tax depart- 
ment was untenable, and that the assessee was clearly 
entitled to deduct the amount as a trading loss, for he 
could not know until the transaction had been completed 
what his loss was where only a part of the property had 
been sold, whilst the rest remained in the hands of the 

assessee, and might result in a profit or might result in a 
loss, and the whole transaction was not yet complete, no 
assessment could be made. {Roberts^ C.J.f Durtkley and 
Sharpe, yj) COMMISSIONER OF INCOME TAX, 

Burma A K. A. R Family. 

1941 Rang. L.E. 520 = 196 I.O 689 = 14 E.B. 90= 
(1941) I.T.R. 347=A.I.E. 1941 Bang 263. 

BURMA LAND AND REVENUE ACT (II OT 
1876) Ss 46 and 47 and Burma Oo operative 
Societies Act (1927'), S. 61— Conditions under 
which Ss 46 and 47 of the Land and Revenue 
Act are available— Sale to realise sum due frorn member 
of Co operative Society— Availability of Ss. 46 and 47 

of the Land and Revenue Act. See 1940 Dig., Col. 141. 

MauNG MyaDINx', K.P.A.P. Chettvar firm. 

l«ll 

— Ss. 66 and 66 — Bar of jurisdiction of Civil Court 
—Question as to existence of legal authority for the 
Revenue Officer to act. See 1940 Dig., Col. 141. 
Mating Mya din v k.p.a.p. Chettyar^irm. 
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BURMA TENANCY ACT (1939). S. 25. 

BURMA LAWS ACT (XIII OT 1898), S. IS— 

Chinese Buddhist — Jf can make a will . 

Inheritance to the estate of a Chinaman who is 
domiciled in Burma and is a Buddhist, is governed by 
the Buddhist law of Burma. Though a will is not 
recognised under Buddhist law, a custom or usage vary- 
ing this strict rule has been recognized by judicial deci- 
sions. Hence it musi be taken that a Chinese Buddhist 
can make a will. {Roberts, CJ. and Dunkley, A) 

Yup SOON E.z/. Saw Boon Kyaung. 

1941 Eang.L.R. 286=196I.C 636 = 14 R.E. 96 = 

A.IR 1941 Rang. 241. 

— ; — S, 13 and Succession Act (1926), S. 37 

Indian or Burmese Christians— S. 13 of the Burma 
Laws Act, if applies— Illegitimate and adopted children, 
if can come in under S. 37 of Succession Act. See 1940 
Dig., Col. 142. Cypil V. D’ AtTaIDES 

192 I.C. 690=i3R.R. 189 = 
A.I.R. 1941 Rang. 33. 
S. 13(1) and {Z) ~ Applicability — Wife's 

claim for maintenance coupled with the child's claim 
for maintenance. 

A wife’s claim for maintenance is a question regarding 
marriage and when parties are Buddhists the Buddhist 
law must form the rule of decision by reason of S. 13 
(1) of the Burma Laws Act. But where there is also a 
claim by the child against his father sub-S. ( 1) of S. 13 
has no application; and according to sub-S. (3), if there 
is no statutory law dealing with the matter the decision 
must be in accordance with justice, equity and good con- 
science. Hence its remedy is under S. 488, Cr. P. Code, 
only, for even under the common law of England a 
child cannot bring an action against its parents for 
maintenance. {Dunkley and Blagden. y y.") ' Tha Mya 

^•^aKinPu. 1940 Rang LE 807 = 

193 I C. 836 = 13 E.R, 266 = A.I.R. 1941 Rang. 81. 

— S. 13 (D— of~~2nheritance to estate of 
Chinese Buddhist of Burma^Law applicable— Appli^ 
cability of Chinese customary law — Onits 
According to S. 13(1) of Burma Laws Act. inheri- 
tance to the estate of a Chainaman who is domiciled in 
Burma and is a Buddhist is governed by the Buddhist 
Law of Burma. The burden of proving any special 
custom or usage, like the Chinese customary law, which 
IS opposed to the ordinary rules of the Burmese Buddhist 
law of inheritance is on the person asserting that varia- 
tion. {Mya Bu and Mosely, //.) YiN WlN 1 IN v 

Ma Kyin Sein. 1940 Bang.L.R. 686= 194 I 0, 323 = 

13 B.R, 304“ A.I.R. 1941 Rang, 66 

BURMA MUNICIPAL ACT (III OF 1898 as 

amended by Acr V of 1933), S. 79 {b^-Competency 

of reference^Question of fact as to communication of 
notice. ' 

The question whether the Municipal Subcommittee's 

decision was duly communicated to the assessee or not is 
a question of fact which may affect the maintainability 
of the appeal but does not affect the liability to or the 
principle of assessment, and consequently does not fall 
Within the purview of S. 79 (5). {Roberts C / 
Dunkley and Shaw, //.) DAWSONS BaNK LTD 

Municipal committee, Kyaiklat. * 

A I R. 1941 Bang. 339 (S.B,). 

BTOMA tenancy ACT (X OP 1939). S.26- 
Applicatten ***idfr, made after prescribed period — Pro. 
C€duTc t 0 bi followed ^ 

An application under S. 25 does not cease to be an 
apphca ion because it is presented to the Court after th* 
time allowed by law. In snch a case the Coart must 
receive rt wd dismi^ it on the ground that it is barred 
by time. (_Xtdertt, C.J. and DunhUy, y.) U Ba SaN 
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BUEMA TENANCY ACT (1939). S 40. 

p. U Ya. 195 I.C. 561 = 14 E.B. 46 = 

AIR 1941 Rang 199. 

■ --S. 40 — Bnr of civil suit — Dispute as to eom- 

pensattou hefween two tenants. 

The matters the determination of which is expressly 
entru'^ted to Revenue Officers by the Burma Tenancy 
Act are set out in Ch. Ill, IV and V of the Act. None 
of these provi>ions applies to a suit by tenant evicted 
under the orders of the Revenue Officer against another 
at whose instance he was evicted for compensation for 
cultivation expenses incurred prior to eviction. Hence 
the jurisdiction of the Civil Court is nr)t barred from 
entertaining such a suit. {f<aU, /.) U. ShWE YON 
z', Matjng E, 1941 Rang L.R 385 = 

A.I.R 1911 Rang. 268. 

BURMA TENANCY ORDINANCE (1940), Ss. 6 
(3) and 9 — final order under S. 6 (3j — Right of 
appeal under S. 9 not exercised — application for unit of 
certiorari, if lies. 

Where a petitioner for a writ of certiorari ha*? another 
certain and sufficient remedy open to him he is not 
entitled to the benefit of the extraordinary remedy by 
writ. Consequently where after the passing of the final 
order under S. 6(3) the right of appeal provided by S, 9 
is not exercised, an application to the High Court for a 
writ ol certiorari dOcS not lie. {Roberts, C. J and 
Dunklty, /.) U Ba SaN r/. U Ya. 195 I.C. 551 = 

14 R R. 45 = AI.R.1941 Bang. 199. 

BURMA YOUNG OFFENDRES ACT (Burma 
Act III of 1930), S. 17 (l)— If affected by Burma Act 
xvni of 1939. Burma act XVIII of 1939 and 
Railways act. S. 1 12. 1941 Eang.L.R. 234. 

CALCUTTA HIGH COURT RULES AND 
ORDERS (ORIGINAL SIDE), Ch. XXVI. E. 89 

^Application tor further time made after expiry 
of 14 days — 1 f competent. 

An application for further time for making a motion 
under Rule 89 of Ch. XXVI of the Rules anri Orilers 
of the Calcutta High Court for variation and discharge 
of the report by the Official Referee may be made even 
after the expiry of fourteen days from the date of the 
filing of the report {McNair, /.) RaNKNDRA NatH 
D ATT A 2/ MaNiK LALMPRA. 

I.L.R. (1940)2Cal. 611 = AIR. 1941 Cal. 118. 

Ch. XXVI R. 89 — Notice of motion — 

Service on all parties — Necessity for. 

Notice of motion under R. 89 of Ch. X5^VI of the 
Calcutta High Court Rules and Orders for variation 
and discharge of the report by the Official Referee must 
be served on all the parties affected thereby, whether 
or not they have taken any part in the reference. 
{McNair, J) RANKNDRA NaTH D^r^A MaNIK 

Lal Mitra. ILR (l940)2Cal.6U = 

AIR l9410aM18. 
^Origlnal Side Rules, Ch. XXXI— Not applica- 
ble to applications for review under Bengal Money 
Lenders Act. .SV^ BENGAL MONEY l-ENf^ERS ACT, 

Ss 2 (22) AND 36. 46 0 W.N. 859. 

(Original Side) Chap. XXXV A, R. 44 and 
(Appellate Side), Parti, Chap. Ill, R. Z— Appli- 
cability —Application for transfer under S. 8, Para. 
(2) of Divorce Act. 

It is doubtful whether an application for transfer 
made to the High Court under paragraph (2) of S. 8 of 
the Divorce Act is covered by K. 44, Chap. 35- A of the 
Original Sides Rules or by K. 3, Chap. Ill of Part I of 
he Appellate Side Rules. {Afukherjea and Roxburgh. 
’) Malati SuRENDRA Nath. 46 0.W.N. 916. 

OUTTA MUNICIPAL ACT (in OP 1899), 
4 ) — 'Private street* — Meaning of. 


CALCUTTA MUNICIPAL ACT (1899), S. 492. 

The definition of ‘ private street*’ in S. 3 (.54) of the 
Calcutta Municipal .Act is not very clear, but, if it be 
compared with the definition of '‘public street" in S. 3 
(57) of the A':t, it would appear to have been the inten- 
tion of Legislature that it should refer to some space 
between neighbouring buildings, which has been left not 
merely for the purpose of detaching one set of premises 
from another, but for securing access to the premises 
situated thereon not to the public at large, but to a limi- 
ted section of the public who may have occasion to go 
to the premises situated on the space in question. “It 
includes any passage securing access to four or more 
premises” and by implication it may be taken that t 
would not include a passage which secures access to a 
smaller number of premises. {Edgley. /.) HIRENDRA 

Nath v. Corporation of Calcutta. 

I.L.R (1941)1 Cal 435=1961.0.832= 

45 C.W.N. 413 = A I R. 1941 Cal. 386. 

Ss. 17 and 19— Corporation sanctioning building 

plan in violation of rules— Right of neighbouring 
owner to appiv for mandamus — No objection raised by 
immediate neighlrotir. See SPECIFIC RELIEF ACT, 

S. 45. 45 O.W.N. 413. 

SAS—R/medy under—/ f bars right to apply 

for mandamus. 

The right given to Government to interfere under 
S. 18 of the Calcutta Municipal Act, and the implied 
right of the public or the individual to move the 
Government in some way or another, is not such an 
alternative remedy as will deprive the individual of the 
right to apply for mandamus. {Ameer Ali,J.) Sm. 
LaKSHMIMONI DaSSI, In re. 

ILR (1941)1 Cal. 16 = 196 1.0 462.= 

46 C.W.N 401 = A.I.R. 1941 Cal. 391. 

Ss 46 and ^1— Decision of High Court — 

Appeal — Letters I'atent. Cl, l5. 

The High Court dealing with an application made 
under S. 46 of the Calcutta .Municipal Act functions, in 
effect, as a special tribunal, and no appeal lies from its 
decision to any other tribunal. The decision given bj 
the Judge c.)nsiituling a special tribunal does not 
amount to a judgment within the meaning of Cl. l5of 
the Letters Patent. {Derbyshire, C.J. and Costello, 
J.) DHIRENDRA KUMAR V. A. LATIFF. 

45 0 W.N. 181 . 

Sb. 175, 177 and Sch. VI. Er. 2 6 and 7— 

Company engaged in manufacture and sale of goods 
having registered office and also retail shops mtkin 
municipal boundaries— Liability to take out both per- 
sonal and local license. 

Where a company engaged in the manufacture and 
sale of goo.is has within the municipal boundaries of 
Calcutta its registered office and also its retail shops 
through which h sells its goods to the public, it is liable 
not only to take out and pay for the personal license in 
respect of its registered office but also liable to take cut 
and pay for a proper local license in respect of each one 
of its retail shops. {Derbyshire, C.J- and Bartley, 

/.) Bata Shoe Co., Ltd. v. Corporation of 
Calcutta. 46 O.W.N. 847. 

I — “Ss. 492 and 179 — Conviction of owner of 
' market for not taking out license —/.xgahty — Amount 
of rubbish removed not determined by Corporation, 

A conviction of the owner or occupier of a market 
under Ss. 492 and 179 of the Calcutta Municipal Act for 
not taking out a license cannot be sustained when there 
has not been a determination of the average quantity of 
the rubbish removed by the corporation and the fee 
payable for the license. Under S, 179 the owner of the 
market is to take out a license and pay the fee. Obviously 


INDIAN DECISIONS. 


170 



CALCUTTA MUNICIPAL ACT (1923), S- 27. 

a person cannot take out a licence until he pays the fee 
and he cannot pay the fee unless the fee is determined. 
It is clear from this section that the fee to be paid will 
depend upon the determination by the Corporation of 
the amount of offensive matter and rubbish removed 
daily by the Corporation. {Sefi, J.) JlTENDRA v. 

Corporation of Calcutta. 

I,L.R (1911) ICal. 322-196I.C. £39 = 
45 C.W.N. 306 = A.I.R. 1941 Cal. 660. 

(Ill OF 1923) S. 27 — Appointment of more 

than one election agent — Validity— Re jection of nomi- 
nation papers. 1*?40 Dig., Col. 144. MAHOMED 
HOSSAIN V. MAHOMED RAFFIQDE. 193 I C. 833 = 

ISE.'^. 466 = A.I.R 1941 Cal. 130. 

S. 46 — Election petition — Returning Officer — If 

necessary party. See 19-10 Dig., Col. 145. MaHOMED 
Hossainz'. Mahomed Kaffioue. 193 I.C. 833 = 

13 R.O. 466 = A.I.R. 1941 Cal. 130. 

S. 46 — Plural Councillor constituency — 

Petition challenging election of one councillor — 
Other councillors If necessary parties. See 1940 Dig., 
Col. 145. Girish Chandra Ghosh v. Sudhir 
Chanra Ray. 193 I C. 752 = 13 R C 450 = 

45 C.W.N. 188 = A I.R. 1941 Cal. 133. 

Ss. 46 and 47 — Recount and scrutiny — Order 

for — Power of Court. Se^ 1940 Dip., Col. 145. Sha* 

RAFUDDiN AMMED V. .SHAMSUL HUQ. 

193 I.C. 773=18 R.C. 469 = A.I.R- 1941 Cal. 147. 

Ss. 46 and 47— Rejection of nomination papers 

— Decision ot Returning Officer — If can be questioned. 
Seg 1940 Dig., • ol. 145. MAHOMED HdSSaIN v. 
Mahomed Raffique. 193 I.C. 833= 

13 E.C. 466 = A.I.R 1941 Cal 130. 


S. Application for separate assasnunt of 

outhouse— Duty of executive officer — Power to impose 
condition on applicant. 

The corporation by its executive officer has a duty to 
perform undrr S. 135 of the Calcutta Municipal Act. 
When an application for separate assessment of an out 
bouse appurtenant to a building is made under that 
section, it is his duty to consider the application, to apply 
his mind toil, and to decide whether, in his discretion, 
the outhouse should be separately assessed and treated 
as a separate building. He cannot refuse to consider 
the application until the amount of the consolidated rate 
which is then in arrears in respect of the premUes is 
paid in full. He is not entitled to impose this condition 
as the duly imposed upon him under the section is not 
subject to any such condition. {Lort Wdhamsy /.) 
CORPORATION OF CALCUITA S;V)JAR^DRA JIT 

Shaw I.L.R (1941)2Cal.30 — 

A.I.R. 1941 Cal. 719. 

•Ss. 135 and 1 ^ 9 — Application made for separate 

- . A A. ^ 1 1 2 / fn 


iOU aUU . 

assessment of outhouse— Applicant, if escapes Itabtltiy to 

Pay consolidated rate thereafter. , j o i.ac 

A person who has made an application under S. 135 
of the Calcutta Municipal Act for separate assessment of 
an outhouse appurtenant to his building, cannot escape 
liability to pay the amount of the consolidated rate for 
the period subsequent to his application, although the 

corooration keeps the application in abeyance without 
deposing it off. \L<,rt miliar. J.\ CORPORATION 
OF CaLCUITA V. SAMARENDRA JIT SHAW 

I.L.R. (1941; 2 Cal, 30 = A.I.E 1941 Cal. 719. 

S 135 — Premises consisting of storeyed house 

and outhouses— Out houses alone occupied— Cot poratton 
fading to consider owner*s application for separate 
assessment— /f can claim consolidated rates from him. 


CALCUTTA MUNICIPAL ACT (1923), S. 406. 

The suit premise' consisting of a two-storeyed house 
and a number of outhouses were at one time let out on 
lease at Rs. 500 a month, but the tenant left the pre- 
mises so far back as the year 1928, after giving notice 
to the Corporation, and since then no part of the house 
was occupied; though from time to lime two of the 
outhouses u«ed as garages had been occupied. The 
tenant, after waiting for over a year gave up his tenancy 
in March, 1929 and obtained a considerable remission of 
rent from the defendant. In spite of this state of affairs, 
demands for the full owner’s and occupier’s rales were 
made by the Corporation upon the defendant, who was 
the owner of the premises. Daring the correspondence 
which went on between the defendant and the Corpora- 
tion till l937 the defendant repeatedly requested the 
Corpoiation to assess the outhouses separately from the 
main building but every time the Corporation ignoring 
the provisions of S. 135 refused to consider the defen- , 
danCs case which was fully covered by the aforesaid 
provisions on the ground that there was not a case of 
sale or partition nor any cause for revaluation. In 1937 
the Corporation sued the defendant claiming Rs. 
2,092-14 3 on account of consolidated rates due in respect 
of the premises, a declaration of Srst charge on the 
premises ard a decree according to Form No. 5-A of 
App. D to Sch. I. C. P. Code. 

Held, that strictly under the provisions of the law 
the Corporation was entitled to the reliefs claimed. 
{Lort Wtlliams. J.) CORPOR.ATIUN OF CALCUTTA 
Nandalal rnowDHURY. A.I.R. 1941 Cal 602. 

Ss. 149 and 135 — Application n)ade for separate 

assessment of outhouse — Applicant, if escape- liability to 
pay consolidated rate thereafter. See CALCUTTA MUNI- 
CIPAL ACT’. Ss. 135 AND 149. 

ILR. (1941) 2 Cal. 30. 
— ; — (as applied to Howrah). S. ZCiZ—Service of 

notice — Premises owned by company — Notice addressed 
to managing agents — If proper. 

Where certain premise.s are owned and occupied by a 
company, the managing director of the managing agents 
of the company can hardly be said to be in occupation 
of the premises or the owner, and it is doubtful whether 
the managing agents can be said to be either the owners 
or the occiipieis of the premises. Therefore, a notice 
relatini;; to those premises under S. 300 of the Calcutta 
Municipal Act, (as applied to Howrah) to the managing 
agents is not addressed to the proper persons. It should 
be served on the company. {Derbyshire. C. J. and 
Bartley^ y.) N. N. BoSE v. MANAGER. Kfdar NaTH 

Jute Manufacturing Co., ltd 196 I.c 569 = 

1941 Comp. C. 283= 46 C W N 926= 

A.I E. 1941 Cal. 660. 

Ss 386 (1) (b) and 488— Prosecution under — 

Proof required. 

In a prosecution under 8s. 386(1) (d) and 488, of the 
Calcutta Municipal Act, the 6rst thing the prosecution has 
to prove is that the Chief Executive Officer of the Cor- 
poration had formed the opinion that the purpose for 
which the premises in question were used was dangerous 
to health or likely to create a nuisance. {Hendersony 

J ) atul Chandra Bhandari V. Corporation 
OF Calcutta. I.L.R. (3941) 2 Cal. 308. 

S. ^9Z—Convidion under— Legaliiy^Saponifi- 

cation value of mustard oil exceeding limit fixed by 
Government notification — If sufficient. 

The mere fact that the saponi6cation value of the 
mustard oil was found on analysis to be in excess of the 
outside limit fixed by the Government notification 
cannot support a conviction under S. 406 of the 
Calcutta Municipal Act, specially in view of the fact 
that it appears that the saponification value of mustard 


THE YEARLY DIGEST, 1941 




CALCUTTA MUNICIPAL ACT (1923). S. 406. 

oi varies to some extent according to the kind of the 
mustard seed and the place where it is grown. {Biirtley 
and Akram, /;.) BaLLAVDaS ISWaRDAS SANI- 
TARY INSPECIOR, Howrah Municipality. 

46 C W.N. 661. 

■ --Ss. 406 And 488 — Conviction nnder-^Proof 
required. 

In order to convict a person for sale of adulterated 
food under S. 406 of the Calcutta Municipal Act, it 
must be proved that on account of his action the quality ' 
or strength or value of the foo l was reduced or lowered I 
or injuriously affected to the prejudice of the consumer. 
See S. 3 ^2) of the Act, {^Bartley and Akr.im^ //•) 
BaLLAVDAS ISWARDAS v. SANITARY INSPECTOR. 

Howrah Municipality. 45 O.W.N. 661. 

■ fas applied to Howrah). S. 488/300— I 

Prosecution under — Limitation, CALCUTTA .MUNI- 

CIPAL ACT (as applied TO Howrah). S. 534. 

45 C W.N. 925. 

—S. 492 — Pleader paying licence fee after 1st 1 

JiUy of current year — Continuing offence. 

Where a pleader pays the licence fee for the current 
Muncipal year after the 1st July, l936. he is guilty of an 
offence by practising on and after 1st July. The offence 
continues up to the date on which the licence fee is paid 
and also up to the date of the expiry of the current year I 
for which the licence Is required to be taken out by the 1 
Act. {Panckridge, J.) JaTINDRA MOHAN BaNERJEE 
V. CORPORATION OF CALCUTTA. 194 I.C. 374“ 

13 E.O. 601 «= A LE. 1941 Cal. 13. I 

■ ■ S. 623 — ** Apportionment” — Dispute as to— If ' 

includes ease where one of two parties claims entire com* I 
pensation. ' 

A dispute between two parties one of whom claims a | 
share in the amount of compensation and the other 
claims the w’hole, is a dispute as to the apportionment 
of compensation within the meaning of S. 523 of the 
Calcutta Municipal Act. {Lodge and Akram, //.) 
COOVERjr MaNICKJI V. SUKUMARl DaSI. 

I.L.E. (1941) 1 Oal 182=196 I.C. 677 = 
14E,0. 120 = 46 C.W.N. 79 = A.I.E. 1941 Oal. 326. 

■ “Ss. 623 and 626 — Relative scope — Dispute as to 
amount of compensation or Us apportionment ^ Right of 
suit, 

S. 523 of the Calcutta Municipal Act provides a 
machinery for the settlement of disputes as to the 
amount of compensation to be paid and as to its appor- 
tionment and ousts the jurisdiction of the ordinafy Courts 
to determine such disputes. S. 525 of the Act does not 
apply to cases governed by S. 523 and an aggrieved 
person has, therefore, no right of suit under that section. 
Nor is there a right independent of S. 523 and similar 
to that recognised in S. 31 of the Land Acquisition 
Act. {Lodge and Airam, JJ) COOVERJI MaNICKJI 
V. SUKUMARl DaSi. I.L.E. (1941) 1 Oal. 182 = 
195 I.C. 677 = 14 E.O. 120 = 46 0 WN. 79 = 

A.LE 1941 Oal. 326. 

” S. 623 — Scope — If limited to disputes arising 

before payment. 

^ S. 523 of the Calcutta Municipal Act is not limited to 
disputes arising before payment of the compensation by 
the Corporation. {Codge and Ahram, J/.) COOVERJi 
MaNICKJI V. SUKUMARl DaSI. 

IL.E (1941)1 Oal 182=19610.677 = 

14 B p._l_20 = 46 O.W.N. 79 = A.I.E. 1941 Oal. 326. 

S. 684(1) — Limitation — Duty of Magistrate. 

Under S. 534 (1) of the Calcutta Municipal .\ct, a 
complaint in respect of an offence under S. 386 (1) (b) 
read with S. 488 of the Act must be made within three 
months of the date on which the existence of the offence 
is first brought to the notice of the Chief Executive 


^ CALCUTTA MUNICIPAL AOT(1923), Sch. XVII. 

' Officer. It is the duty of the Magistrate to examine the 
question of limitation and satisfy himself that the pro- 
j secution is within time, although no question of limita- 
tion is raised at the trial. {Henderson, J.) ATUL 
CHANDRA BHANDARI V. CORPORATION OF CAL- 

CUTTA. I.L.E. (1941) 2 Oal. 308. 

(as applied to Howrah), S. 53^— Prosecution 

under S. 488/300 — Limitation. 

Where the Municipality serves a notice on a person 
under S. 300 of the Calcutta Municipal Act, (as applied 
to Howrah), requiring him to remove a wall alleged to 
have been built across a public street, and then prose- 
cutes him under S. 488 ( 1) (r) of that Act for failing to 
comply with that notice, the offence charged is not the 
building of the wall but the failure to comply with the 
notice requiring him to remove the wall. Under S. 534 
of the Act, the prosecution should be instituted within 
three months from the expiry of the time specified in the 
notice for compliance therewith. {Derbyshire, C.J. and 
Bartley, J.) N. N. Bose v. MANAGER, KeDAR 
Nath Jute Manufacturing co., ltd 

196 10. 669= 1941 Comp. 0 . 283= 

46 0 W.N. 926 = A.I.E. 1941 Cal. 660. 

■S. 638 — Suit against Corporation for damages 
for nuisance— Limitation — Limitation Act, S. 23 and 
Art. 30. See 1940 Dig., Col. 148. S.A. BASIL v. COR- 
PORATION Of CALCUTTA. 19610.306 = 

14 E.O. 67=46 O.W.N. 1008 = 
A.I.E. 1941 Cal. 207. 

— —Sell. II, Paras. 1 and 3 — Offence of persona- 
tion — Candidate identifying person at or after delivery of 
ballot paper — If guilty. See 1940 Dig., Col. 148. GIRISH 
Chandra Ghosh v. Sudhir Chandra Ray. 

193 1 0. 762 = 13 E 0. 460 « 
46 O.W.N. 188 = A.I.E. 1941 Cal. 133. 

■ 3ch. XVII — Building plan sanctioned in dis- 
regard of bye-laws — Right of adjacent owner to apply 
for mandamus. SPECIFIC RELIEF ACT. S.45. 

46 O.W.N. 401. 
3cli« XVU — Building plan sanctioned in viola- 
tion of regulations — Right of adjacent owner to apply 
for mandamus. Sec SPECIFIC RELIEF ACT, S. 45. 

45 O.W.N. 408. 

Sch. XVII, B. 32 — ^ Space* — Meaning of. 

The term “space” in K. 32 of Sch. 17 to the Calcutta 
Municipal Act means not merely the space between two 
buildings at the ground level but means the space bet- 
ween every part of the building to the boundary line of 
the land or building immediately opposite such part. 
{Edgley, /.) IIIRENDRA NaTH v. corporation OF 
Calcutta. I.L E. (1941) 1 Oal. 486= 

, 196 I.O. 832 = 45 C W.N. 413 = 

A.I.E 1941 Oal. 386. 

Sch. XVII, Er. 91 and 94 — Intention of — 

Buildinqs erected before existing rules. 

The existing rules do not operate for the purpose of 
compelling the demolition of any masonry structure 
which was erected before they came into operation, and 
their general intention seems to be to ensure coniplianct 
with them as regards alterations of and additions to an 
existing building, while the original structure of such 
building may be left in tact. This is clearly the inten- 
tion of R. 91 in respect of the space at the back ot 
buildings, and the same intention underlies R. 94. 
{Edgley, J.) HIRKNDRA NaTH V. CORPORATION O 

Calcutta. IL.E. (1941) 1 Oal. 435 = 

196 I.O. 882=46 0 W N. 413 = 
•A.I.B.1941 Oal 888. 

Sch. XVHi B. ^^^Relaxesiion of rules— Pitwer 
of Corporation. 
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CANADA SEDUCTION ACT (1922), S. 6. 


C. P. DEBT CONCIL. ACT (193S), S. 8. 


Under R. 94 of Sch. 17 to the Calcutta Municipal 
Act, the power of the Corporation to relax the operation 
of the rules is severely re>tricted. If an addition is 
proposed to an existing building, any relaxation can only 
be allowed for the purpose of preventing the demolition 
of any material part of the existing building, which may 
have been constructed on the space which is required to 
be left open under the rules contained in Sch. 17. R. 94 
was certainly not framed with the object of allowing 
additional encroachments on the minimum space which 
the Legislature considered necessary for the purpose of 
providing ventilation and sanitation. {Edgley, J.) 
Hirendra Nath v. Corporation of Calcuita. 

I.L.R. (1941) 1 Cal. 435=196 1.0. 832 = 
45 O.W.N. 413 = A.LR. 1941 Cal. 386. 

CANADA SEDUCTION ACT (1922), S. 6— Right 
of action under — Conditions. Ste 1940 Dig., Col. 150. 
Brownlee v. Vivian Macmillan. 191 I.C. 433= 
13 R.P.C. 136 = 7 B R. 319 = 1941 O.L.B. 35. 

CANTONMENTS CHOUSE ACCOMMODATION) 
act ( VI or 1923). S. 29 (2) and Limitation Act. 

S. 6 — Appeal under Special A^l—^S. 5, Limitation Act, 
if applies. 

S. 5 of Limitation Act is not applicable to the case of 
appeals under the Cantonment (House Accommodation; 
Act. as the latter is a special Act. {Bajpai and Dar, 

//.) Chheda Lal V. Officer commanding. 

I.li.R. (1941) All. 366 = 194 I.C. 404 = 13 E.A. 500 = 

1941 A.L.J. 267 = 1941 A.L.W. 322= 
1941 O.W.N. 463 = 1941 O A. (Supp.) 196= 
1941 A.W.R. (H.C.) 122 = A.I.R. 1941 All. 207. 


CATTLE TRESPASS— done by eattle of 

various persons — Allocation of extent of damage by each 
not possible— Damage to which plaintiff wvuld be en- 
titled, . 

Where a plaintiff complains of damage to his crops by 

the cattle of different persons and there is nothing to 
show the extent of damage by each set of cattle, the 
plaintiff can only be aw'arded nominal damages. 

(.Asatwiil , J,') Har Krishna lalz'. Qurban ali. 

196 1.0.685 = 14 R.O. 188 = 1941 O L.R. 730 = 

1941 O.W.N. 1124 = 1941 O A. 832 = 
1941 A.L.W. 948= 1941 A.W.R. (Rev.) 938. 

CAUSE OF ACTION. See PRACTICE -CAUSE OF 

oSisuSACT(XXrVOF 1939), S. 11, Proviso- 
Prosecution for giving false answer to census officer 
under Ss. l93 and 4l7. /. P. Code—Sauction of Pro- 
vincial Government — If necessary. 

Having regard to the proviso toS. U of the census 
Act a prosecution cannot be instituted under Ss. 193 and 
417 I P Code, for giving a false answer to a question 
put by a census officer except with the previous sanction 
of the Provincial Government or of an authority autho- 
rised by them. ^Derbyshire, J’ 

Emperor Haridas Ukil 45 902- 

CENTBAL PROVINCES COURTS ACT (I OF 
1917^ S 26 (Prior to onstructton^^ 

Additional District Judge taking on file ease which he 
ought not to have iried-Jf acts without ,urisdict,on— 

tfus aS''rents. 26 of the Central Provinces 
Courts Act drew a distinction between jnr.sdiction 
Vwers- and ‘control’. The section mak« 
tional District Judge subject to the ‘be 

District Judge but it^does not take away or limit the 

vLdiciion' and ‘Pa^^^^'/bich earlier part of the 

section had already conferred upon 

by some accident or mistake one of the Additional 


District Judges happens to take on file and try a case 
which, according to the distribution memorandum, he 
ought not to have tried, then he cannot be said to be 
acting without jurisdiction and in the absence of objec- 
tion at the earliest stage, it will not be permitted to be 
raised at any later stage. The defect would be a curable 
irregularity, (^Stone, C J. and Bose, J?) MANIKSAZ'. 

Anna. 1941 N.L.J. 626. 

CENTRAL PROVINCES DEBT CONCILIATION 
ACT (II OF 1933), Ss. 2 (e) and 16— Debt— Peisonal 
debts of deceased coparcener of joint Hindu family — 
Surviving coparceners’ liability — Issue of a certificate in 
respect of effect. Su 1939 Dig., Col. 119. BAPU 
Saheb V, BHaGirathiSaO. I.L.R. (1941) Nag. 334 = 

194 I.C, 895 = 14 R.N. 27. 
— -S. 2 (e) — Interpretation — '‘Recoverable as an 
arrear of land revenue', meaning of — Arrears of Tkeka- 
Jama — If comes within purview of the Board. 

The words ‘recoverable as an arrear of land revenue* 
in S. 2 (<i’)of the Debt Conciliation Act should be given 
their natural meaning, that is, to treat them as w’ords of 
description. LookeJ at from this point of view, the 
definition means that if a debt could be recovered in 
conceivable circumstances as an arrear of land revenue, 
then it is excluded from the definition. Arrears of 
Theka-Jama are recoverable as arrears of land revenue 
and so the Debt Conciliation Officer has no power to in- 
clude such Theka-Jama within the purview of his pro- 
ceedings. {Bose, J.) HarcHARNLAL v. HIRDE- 
SINGH. 196 I.C. 622 = 14 R.N. 63 = 

1941 N.L.J. 160 = A.I.R. 1941 Nag. 161. 

S. 4 — Prescribed — Meaning of — Increase of 

pecuniary limit by notification — Legality^Rule and 
notification — Difference, 

The word ‘prescribed’ occurring in S. 4 of the C, P. 
Debt Conciliation Act can have only its defined mean- 
ing of ‘prescribed by rules’. Hence where the pecuniary 
limit fixed in the Act is altered by means of a Govern- 
ment notification, and not by rule as required by the 
Act, there is no lawful alteration of the pecuniary limit. 
The difference between a notification and a rule is that 
a rule is not a rule until there has been prior publication 
which opens to the public the opportunity to object, 
w’hereas a notification can lie without any prior publica- 
tion and no one has a chance to object before the 
notification becomes operative {Stone, C.J, and Bose, 

/.) manager, Court OF wards v, Seth Mool- 
CHAND. ‘ I.L.E.<1941)Nag. 279 = 

1941 N.L.J. 361 = A.I.E. 1941 Nag. 226. 

Ss. 7 and 8 — Absence of notice— Validity of 
subsequent proceedings. 

Where the notice required by S. 7 (2) of the Central 
Provinces Debt Conciliation Act is not issued, there is no 
proper or effective admission of the petition and hence 
all subsequent proceedings are not legal and valid. 
{Stone, C J. and Bose, /.) NaVROO v. ZilLIMaL. 

1941 N.L.J. 220. 

Ss. 8 and 9 K— Absence of verification of state- 
ment — If a curable irregularity. 

It is not every irregularity in the statement that can- 
be held to invalidate it and thus bring into operation the 
very harsh provisions of S. 8 (2). In each case it must 
be a question for decision whether the particular irregu- 
larity is so fatal as to go to root of the matter and make 
the statement in point of law no statement at all. S. 9- A 
is no doubt mandatory in its terms as to verification of 
statements. But the absence of verification is only arv 
irregularity which is curable and not fatal. Where it 
has been allowed to get in without objection and been 
acted upon, it must be regarded as a proper statement 
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C. P. DEBT CONCIL. ACT (1933), S. 8. 

iBose,j.) ABouL Majid Khan Digambar Jai- 
RAM. I.L.R. (1941) Nag. 428 = 

1941N.L.J. 260 = A.IE. 1941 Nag. 249. 

Ss. 8(2) and 16 — Debt declared discharged — 

Effect of ouiside ihc Province— promissory nr>te extcuted 
in Bombay — Declaration of discharge by C. P, Debt 
Conciliation Boaid — Suit on promissory note in bonjbay 
— Maintainability — JurisdLtion — Contract — Suit — Law 
applicable. 19-10 Dig., Col. 152. SHANKAR ViSHNU 
V . MANEKLAL HaridaS. I.L E. (1940) Bom. 799 = 

191 I.C. 653 = 13 E.B. 193 

S. 8 (2 ) — Debts declared discharged — Dviv far 

binding on Civil Courts. 

The operaiion of S. 8 (2) of the C P. Debt Concilia- 
tion Act is independent of the board and is automatic. 
The Civil Court has in each case to determine whether 
in fact the matters which bring the provisions of S. 8 (2) 
into operation were present or not. If they were present 
then the discharge is jutoinaticj if they were not present 
then no order of the Board purporting to dischargethe 
debt for the reason given in S. 8 (2) is binding on a 
Civil Court. {Bose, /.) ABDUL MaJID KHAN v. 

Diga.mbar Jaikam. I.L.E. (1941) Nag. 428= 

1941 N.L J. 260 = A IE. 1941 Nag. 249. 

■ Ss. 8 (2), 9 (1) and 9 A — Statenient signed and 
filed by creditor*s son — Sufficient compliance with rt~ 
quireffunts 

A statement signed and 6led by a creditor’s son with 
his father's authority is a valid statenient as required by 
S. 9 (1) of the Central Provinces Conciliation Act to be 
filed. When it is filed the debt to which statement 
refers Cannot be declared to have been discharged under 
S. 8(2). Any defect in procedure cannot affect the 
substance of a party's claim. {d\fiyog/, /.) NETRAM 
V . BhaGVVAn. 1941 N.L J. 161 = 

A.I E. 1941 Nag. 169. 

S 9 — Admission by debtor of agreement to pay 

sum due on bond — 9 does not operate. 

here there is an admission by the debtor of an 
agreement to pay the sum due on a bond it is not 
necessary to prove the Lond. Therefore S. 9 does not 
operate. That section docs not declare that no suit 
could be brought on the debt. It merely states that 
some documents cannot be proved {Stone, C. J. and 
Vivian Bose, J.) UdhaO NANAJI v. NaRAYAN 
ViTHOBA. 194 1.0. 120= 13 E.N. 356= 

1941N.L.J. 134 = A.I.E. 1941 Nag. 96. 

Ss. 13 and 12 — Assignee of creditor — Right 

to recover instalments. 

In the ab.'^ence of any specific provision in the C P. 
Debt Conciliation Act, excluding an assignee or legal 
representative of the creditor from the advantages of the 
procedure provided in sub-S. (l)of S. 13 of the Act, 
there is no reason for holding that the word ‘creditor’ in 
S. 13 is to be construed in the narrow sense of the defi- 
nition Contained in sub S. (2) (</), having regard to the 
proviso to that section or as being limited to an actual 
signatory to the agreement under S. 12 of the Act 
Hence it is open to an assignee of a creditor to apply for 
the recovery of arrears of instalments. {Burton, F.Cf) 

Gopal r. Madhao 1941 N.L.J. 817. 

-S 15 (2) and Civil Procedure Code, S. 34 — 

Scope of S> 15 (2) of Debt Conciliation Act — Principle 
in awarding costs. 

S, 15 (2) of the C. P. Debt Conciliation Act does not 
prevent the Court from allowing interest and the section 
is so framed as to enable the Court to allow interest 
.should it think proper. On the other hand, it does not 
fetter the discretion which S. 34, C. P. Code, confers 
except as to rate. When exercising its discretion the 
Court should act in such a way as not to frustrate the 


C. P. LAND EEVENUB ACT (1917), S. 39. 

general intention of the Debt Conciliation Act and 
should not give an unreasonable creditor an advantage 
over the re.isonable one. {Slone, C.J. and Bose, J.) 
SETH SHEOl.ALZ'. DADDIGSINGH. 

1941 N.L.J. 591. 

central PROVINCES LAND ALIENATION 
ACT (11 OF 1916), S. 9 — Mortgage prior to Act — Sub- 

Sequent declaration of mortgagor to be a member of an 
aboriginal tribe — Mortgage, if affected. 

Where a mortgage was executed p-rior to the passing 
of ihe Central Provinces Land Alienation Act and sub- 
sequently it was notified under the Act that the tribe 
to which the mortgagor belonged was an aboriginal 
tribe, S. 9 of the Act could not affect the mortgage or 
any decree pa>sed in respect of it because, it was not a 
mortgage made by a member of an aboriginal tribe after 
the comnientemeni of the Act which alone are affected 
by the Act. The commencement of the Act in S. 9 
refers to the date promulgated under S. 1 (3). {Clarke, 
/.) jANKll.AL V. The D C-, Bilaspub. 

196 1,0. 360 = 14 E.N. 101 = 1941 N.L J. 224 = 

A.I R. 1941 Nag. 163. 

CENTRAL PROVINCES LAND REVENUE ACT 
(II OF 1917) — Malguzar — Right to take water Irom 
jointly owned village lank, ifr 1940 Dig., Col. l55. 
Kamji V. Tanyabapu. I.L.E. (1941) Nag. 299. 

S. 2 (17) and Central Provinces Tenancy 

Act (1920), S. ^^ — Rei ival of sir right — Re-acquisi- 

tion of a portio n of proprietary right, if enough — 
Beneficial construction \>f S. 2{\7) of ihe C. P. Land 
Revenue Act and S . 49 of C.P. Tenancy Act. 

Each co-sharer has an undivided though defined in- 
terest in the whole. Each Is possessed of ‘proprietary 
rightMn’that sense, to the extent of his share. Hence, 
the moment that an ex-proprietary tenant acquires a 
portion of the ‘proprietary right’, whether to the same 
extent owned by him prior to the transfer by which he 
lost it or to any lesser extent, he re-gains his proprietary 
rights in the sir and the land thereupon ceases to be 
occupancy land. S. 2 ( 17 / of the C P. Land Revenue 
Act and S. 49 of the C. P. Tenancy .Act being intended 
for the benefit of the proprietor of sir land, any ambi- 
guity shou d be resolved in their favour. {Bose, J.) 

Keshaokao BAPUJI V. Ganeshha*’ Shamrao. 

^1941 N.L J. 627 = A.IR 1941 N»g 361. 

— — — S. 33 — Legal decision by commisiioner in appeal 
— Appeal to Financial Commissioner — If a third 
appeal. 

Wherein the course of an appeal the Commissioner 
comes to a legal dtcision an appeal ihertfrcm to the 
Financial Commissiouer cannot be considered to be a 
third appeal, for the Commissioner's order is the first 
decision in proper foim. {Bintuy, F . C.'l SaRPARMAL 

V. Kamkhii.awan. 1941 N.L.J. 464. 

■ S. 33 (2) (c) (1 ) — Second appeal — Point not 

raised in trial Court — I f can he raised. 

Under S. 33 (2) (c) (i) of the Central Provinces Land 
Revenue Act a second appeal is admissible in respect of 
any order on the ground that it is contrary to law. There 
is no prescription that the ground in question must have 
been raised in the original case or in the first appeal and 
in the absence of such a prohibition, a new ground 
raised in second appeal cannot be excluded meiely be- 
cause it W’as not pleaded previously. {Burton, F.C,^ 

Ghaisso Sakharam V . Dayaram. 

1941 N LJ. 233. 
— Ss 39 and 148 — Confirmation prior to expiry 
of 30 days after sale — It curable — Objection not raised 
-“Power of C out t to deal with. 

Where a sale is confirmed before the expiry of 30 
days from date of sale, it is an illegality which cannot 
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be cured merely by the absence of any objection or the 
Subsequent expiry of 30 days. )t must be dealt with 
under the powers conferred by S. 39 of Central Provin- \ 
ces Land Revenue Act. {Burton, F. C.) DauLAT j 
DEOMAN V. RAMEbHWAR DlLSUKH MARWADI. 

1941 N.LJ. 109. 

S. 39 and Central Provinces Tenancy Act 

(1920), S. 107 (2) — Scope 0 / revistonal powers — 
Order of ejectment U7id:r S. 2^ Tenancy Act — If \ 
revisiible, j 

S. 39 of the C. P. Land Revenue Act gives the j 
Deputy Commissioner power to revise the order of any | 
Subordinate Revenue Officer and this power U not ! 
restricted to proceedings under the Land Revenue Act 
and can be used to revise all orders passed by Revenue 
Officers whether under the Land Revenue Act or not. 
The existence of an alternati\e remedy does not ^ 
exclude revisional jurisdiction. It was held that an j 
order of ejectment under S. 24 (3) of the Tenancy ; 
Act could be revised by virtue uf the powers conferred by ^ 
S, 39 of the Land Revenue Act read with S. 107 (1) of ' 
the Tenancy Act by the Deputy Commissioner. j 

ney.F.C.) SHANKAR JaGANN.ATH v. SundkaBAI 

KrishNaji. 1941 N.L j. 564. 

— S 45 — Khasra and village administration paper 

— Contents of— Conflict between — Preference. See \ 

1940 Dig , Col. 155. Ramji v. Tanyabapu. ’ 

I.L.E. (1941) Nag. 299. 

— “S. 47 —Deity recorded as proprietor — Death of 
sarberakar — F.ffect — Procedure to be fcliowcd. 

Where a deity is recorded as the proprietor and the 1 
sarberakar dies though there is no change in the pro- j 
prietary right, there is a change in the description of the ' 
proprietor and a subsidiary change of this nature must , 
be recorded in the revenue records. It is in fact a tran , 
saction affecting proprietary rights within the meaning ' 
of S. 47. C. P. Land Revenue Act. Hence a claim to , 
have succeeded a sarberakar must be considered by the 
Revenue Courts. (^Finney ^ ^.C.) GaJLNI 'RA SjN»>H 

MahANT Ram Das. 1941 N.L.J. 648. 

— — S. 67 — Purchaser of portion of plot of malik- ! 
makbuza — Ri§ht to apportionment of revenue. I 

Though a person may acquire the interest of a malik 
makbuza in a part of his plot, he does not thereby be- 
come a maltk^makbuza. It is open to him to apply 
under S. 67 ol the C. P. Land Revenue Act and until he ■ 
is declared a malik makbuza of the definite area over • 
Which he has acquired proprietary right, the land revenue | 
fixed at settlement continues to be a charge on the whole | 
of the plot and there is no separate liability regarding ; 
each field. The Land Revenue Act contains no provi- | 
Sion for apportionment of land revenue fixed at settle- 
ment. \Btnney, F.C.) SETH RATANLAL HaRLALJI v, 

Panna Lal (JujaR. 1941 N.L.J 663. 

■ ■ -S. 70— Scope. See 1940 D g., Col. l56. RamjI 

z/. Tanyabapu. LL E. (1941) Nag. 299. 

S. Ib^Applicability. 

S. 75 of the Central Provinces Land Revenue Act has 
reference only to those cases in which one person holds 
an estate or Mahal while another person is required to 
Dav the land revenue thereof. (^Burtony F C.) KaSHI 

PRASAD RaMJILAL. 1941 N.L.J. 239. 

S 106 Scope and intention of. 

The intention of S. l06 of the Central Provinces 
Land Revenue Act is that if a claim which could have 
been inquired into or dealt with by the sHtlement officer 

in current settlement alter the enactment of Wl7. but 

was not so dealt with, the Deputy Commissioner should 
inquire into it or that if there were a claiin in respect of 
which the settlement officer had not the opportunity 
to deal that is because a settlement had not occurred 

Y, D. 1941—12 


since the section was enacted, the Deputy Commissioner 
should inquire into it. If action has been taken under 
S. 75 it cannot be reopened during the currency of the 
settlement. {Burtofty F.C.) KaSHI PRASaD v. RAM- 
JILAL. 1941 N L,J. 239. 

S. 109 — Succession to tenure of protected 

thekadar — Principle governing. See 1940 Dig., Col. 

156. Narhaki t'. Maharani. 

I.L.E. (1941) Nag. 673. 

Ss. 142 and Deposit — Creditor ^ if can bid 

and claim set-uff. 

There is no provision corresponding to O. 21, R. 72, 
C. P. Code, in the Central Provinces Land Revenue Act 
to enable the creditor to bid and claim to setoff the 
amount due to him against the amount to be deposited 
by him. {^Burton, F. C.) DauLaT DEUMAN v. 

Kameshwar Dilsukh Marwadi. 

1941 N.L.J. 109. 

Ss. 147 and 141 {Z)— Postponement of sale— 

Absence of advertisement — Legality. 

Postponement of sale from time to time under S. 141 
(3) of the C. P. Land Revenue Act is permitted in 
order to give an opportunity for higher bids, but the 
power of postponement is specifically restricted by 
3. 147, which mui-t be considered to be mandatory. 
Whereon the day fixed there were no bidders and it is 
adjourned to another day and again adjourned to a 
date a month hence owing t-o want of bidders, it is a case 
of postponement and not of continuing sale and if it is 
held without advertisement it is without jurisdiction. 
(Binneyy F.C.) NaRAYAN HaRIHAR a. BULAKIDAS. 

1941 N.L J. 479. 

S. 151 — Sale under Land Revenue Act of exclu- 
sively held sir — Right to pre-emption. 

The co-sharers have no right under .S. l5l, C.P, Land 
Revenue Act, of pre emption in respect of sale under the 
Act of sir plots held in exclusive possession by the 
defaulter. {Binney, F.C.) ShaLIGRAM v SHYAMLaL. 

1941 N.L J. 501. 

S. 161 — Scope and applicability — Sale by 
Collector under S. 60, Proiincial Insolvency Act — If 
can be pre-emptei. 

S. l5l, Central Provinces Land Revenue Act, gives 
privileges to a certain class of persons and it must be 
construed strictly. It does not apply at all to sales made 
by Courts. A sale by the Collector in compliance with 
the statement forwarded to him under S 60 of Pro- 
vincial Insolvency Act is not one to which S. l5l of the 
Central Provinces Land Revenue Act would apply. 
Hence pre-emption could not be allowed in respect of 
such a sale. {^Binneyy F.Cf) RaMLAL v. GgLAB 
Chand. 1941 N L.J. 651. 

— — S. 173 — Partition — Malik-makbuza plotSy how 
to be distributed — Rights of proprietors of mahal 

The proprietors of a mahal have no right or interest 
in the malik-makbuza plots and hence cannot insist that 
these should be included in the partition. These plots 
should ordinarily be distributed among the pattis accor- 
ding to their position. {Binney, F.C.) DaSHRath 
Ganpati V. ASSaram Baxi. 1941 N.L.J, 65a. 

S. 187 — Lambardar — Appointment— Value to be 

attached to wishes of co-sharers — Computation Basis 

Hereditary claims — When to count. 

It is intended that every co-sharer shall have a voice 
in the appointment of the lambardar which will carry 
weight according to the interest possessed by the co- 
sharer. Hereditary claims should obviously turn the 
balance where there is no great difference betw'een the 
interests possessed by the candidates. (Binney, F. C.) 
Sardarmal V. K.amkhilawan. 1941 N.L.J. 464. 
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C. P LAND REVENUE ACT (1917), S. 187. 

~ S' 187 Minor lambardar— Exercise of powers 
—Procedure. ,SVM940 Dig.. Col. 157. BhIJ MOHAN 
Singh v. Tulsiram, 193 1.0. 76 = 13 R.N. 291. 

■ S. 187 — Sadar lambardat — Selection — Interest 
of the caiuitdates^CaUulation. 

Where one of the candidates for the post of sadar 
lambardar possesses jointly with bis deceased brother’s 
widow a greater share than his competitor, he should be 
selected though the share in his own right may be less 
than that of his rival. {(Greenfield.) ChaNDIHRasad 

KaDHHShyam. 1941 N.L.J. 174. 

“S. 187(3) — Interpretation — ‘The duties of the 
office’. ,5*^^ 1940 Dig., Col. 157 BRIJ MOHAN blNGH 
V. Tulsiram. 193 I.C. 75 = 13 R.N. 291. 

S. 187 (6 ) — Lambardari Rules — R. 11 (2) — 

Siidar l<smf>ardar^Selection—-Considerations — Minor 
ity^ if a disqualification. 

According to sub-K. (2)ofR. 11 of the Lambardari 
Rules, regard should be had to the wishes of the lambar 
dars and to the interests represented by them, in the 
matter of selection of a sadar lambardar. The wishes 
of the co-sharer.s as such are not relevant. Minority is 
not a disqualification for such appointment. {Green 
field.) BHAGWANSINGH V. ANTAR SINGH. 

1941 N.L.J. 173. 

S. 188 and Central Provinces Tenancy Act 

(I of 1920), Ss. 2 (7) and 49 — Lambardar — Right to 
recover rent — Ex-proprietary occupancy tenant. 

Stone, C.J.,and Bose, J,. contra.-^-Rix ex-proprietary 
occupancy tenant holds land of the lambardar if the 
transferring co-sharer had not acquired exclusive owner- 
ship over his ur land of which he became the tenant. 
The ownership of the land still remaining with the body 
of the proprietors of (he village, the ex-proprietary tenant 
would be deemed to hold land of the proprietary body; 
but on the other hand if there was division of title so as 
to make the co sharer exclusive proprietor of the sir land 
appurtenant to his share he would on the transfer of his 
proprietary right, become the occupancy tenant of his 
transferee. The entire proprietary right in the land 
which before the transfer was sir and after it became an 
■occupancy land would vest in the transferee and he alone 
would become the proprietor and landlord ©f it. The 
transferor to wliom occupancy riglit accrues in pursuance 
of S. 49, C. P. Tenancy Act, must be deemed to !)e hold 
ing his land froni the proprietor of the land, namely, the 
transferee, and would be liable to pay rent to him and 
to no one else. In such a case the lambardar cannot be 

deemed to be the landlord of either the sir land which 
has passed into the exclusive ownership of one of the 
co-sharers or of the ex-proprietary o.'cup.mcy land when 
the exclusive owner of it dispose*' of his proprietary right 
in his exclusive sir. When however there is no parti- 
tion involving division of title but only an arrangement 
for separate enjoyment and appropriation of profits, the 
lambardar would be bound to hand over the rent collect 
«d by him to the particular co-sharer entitled to it but 
since the lambardar does not cease to be a co-sharer in 
respect of land so exclusively held by the other, the 
tenant of that land will, in point of law’, be deemed to be 
the tenant of the whole proprietary body. Consequently 

* # c virtue 

Of 5. 168 (2), C. P. Land Revenue Act, be entitled to re- 
cover the rent {Stone, C Grille, Afiyogi, Griier 
and Bose, //.) GopaI. v. ShaMRAO. 

LL.R. (1941) Nag. 64 = 192 10. 472 = 
13 R N. 248 = 1941 N.L.J, 66 = 
.AIR. 1941 Nag 21 (F.B.). 

»• 189 Removal from office of persons men- 
tioned m— Grounds. See 1940 Dig., Col. 158, BRIj 


C. P. LOCAL SELP-aOV. ACT (1920), 8. 73. 

MOHAN Singh v. Tulsiram. 193X0. 76= 

IS R.N. 291. 

— — S. 192 (2; — Mukaddam — Calculation of re- 
muneration of . 

Under S. 192 (2) of the C. P. Land Revenue Act the 
mukaddam is entitbd to a percentage of the land revenue 
payable by the lambardar. The malik makbuza revenue 
is included in this unlesx there has been a notification 
under the proviso to S. 123 as to payment to Govern- 
ment direct. Proviso (ii) to S. 192 (1) does not qualify 
proviso (l) to S. 192 (2). It only specifies that the lam- 
bardar cannot recover anything from a malik makbuza. 
{Binney, F .C .) LOBHiLAL CHUNNILAL l/. JaIRAM. 

1941N.L.J. 607. 

S. 196 — Remuneration of Kolwar — Land broken 

front waste. 

The Kotwar should get dues on land broken from 
waste since settlement. {Binney. F.C.) vVaMAN 

Prasad HariuaS Panka. 1941 N.L.J. 657. 

S 203 — Sites in abadi — Power to distribute — 

Co sharer, if can purchase. See 1940 Dig., Col. 158. 
NiLKANTH V VjSHWANATH . 

I. L.R. (1941) Nag. 571 = 192 I.O. 291 = 13 R.N. 2S1. 

S. 222 — Scope and effect of — If bars plea in 

defence of possession-~Rule of interpretation, 

S. 222 of the Central Provinces Land Revenue Act 
debars the claim to the demarcated waste lands after the 
expiry of three years from date of demarcation. But the 
failure of a party to lodge his claim within three years 
specified in S. 222 cannot deprive him of his right to 
defend his po>session. S. 222 is capable of being viewed 
either as laying down a rule of limitation or prescription, 
In the former case failure to as^e^t a claim within the 
time specified would only bar the remedy, while in the 
latter case, it would destroy the light. The one 
Important condition for the application ol the rule of 
prescription is that the claimant must be out of posses- 
sion. The rule of prescription cannot operate against a 
person in possession. Hence the section cannot be 
interpreted as laying down a rule of prescription. 

{Niycgi, j.) Provi.ncial Government, C P. and 
Berar V. KeShrichand. I L.R, (1941) Nag 638 = 

197 I.C 33=1941 NL.J. 378 = 
A.I.R. 1941 Nag 300. 

CENTRAL PROVINCES LOCAL FUND AUDIT 
ACT (1933), S. 14 — Dist>i<t Judge dealing with cases 
under the Act if acts as a Court — Application under 
S. 14 — Appeal — Court-fee payable. 

From a reading of the various provisions of the C. P. 
Local Fund Audit Act it is clear that the District Judge 
is not intended to act as a Court but as a special 
tribunal. In an appeal arising out of an application 
under S. 14 of the Act, no court fee is payable, for it 
does not come under any other clauses of the charging 
section of the Court-Fees Act {i e.') S. 4. {Bose, J.) 

moreshwar V. Commissioner. CH.AiTisoARH. 

194 I.C. 731 = 14 R.N. 7= 1941 N.L.J. 42 = 

A.I.R. 1941 Nag. 129. 

CENTRAL PROVINCES LOCAL SELF- 
GOVERNMENT ACT (IV OP 1920) S. 73 (1)(2)— 

Applicability — Suit for rent due by the Council in res- 
pect of school premises, 

S. 73 of the C. P. Local Self-Government Act does 
not apply to a suit for the recovery of rent which the 
Council failed to p.\y to the owner in respect of the 
school premises. The |>eriod of limitation will not be 
that which is provided by sub-S. (2) but the period 
provided by the ordinary law of limitation. {Clarke^ 

J. ) District Council, Wardha v, anna Oaulat 

RaO. 197 1.0. 76 = 1941 N.L.J. 371 » 

A,I.B. 1941 Nag. 278. 
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0. P. LOCAL SELF-GOV. ACT (1920), S. 76. 

S, 75 — Contract in breach of — ff void* 

As the legislature has enacted that the breach of the 
provisions of S. 75 of the C. P, Local Self-Government 
Act shall be deemed to be an offence under I. P. Code, 
the provision of law is intended to protect the public 
and its breach is therefore impliedly prohibited and 
therefore illegal. A contract in breach of S. 75 is void. 
{Clarke, J.) DISTRICT COUNCIL, WaRDHA v. AnNA 
DaULatraO. 197 I.O. 76 = 1941 N L.J. 371 = 

A.I.R. 1941 Nag. 273. 

S. 76 — Interpretation, 

S. 75 of the C. P. Local Self-Government Act does 
not necessarily mean that if a member, odicer or servant 
•of a cominitiee is interested in a contract with the 
District Council he shall be deemed to have committed 
an offence. {Clarke, /.) DISTRICT COUNCIL. 
WARDHA V. Anna DaulatraO. 197 I.O. 76= 

1941 N.L J. 371 = A I R. 1941 Nag. 273. 


'CENTRAL PROVINCES MONEYLENDERS 
A.CT (XIII OF 1934^)— Applicability— Onus— Money- 
lender, who is. 

The Central Provinces Money-Lenders Act only applies 
to money lenders and therefore before it can be applied it 
must be shown by the person seeking to apply it and 
take advantage of its provisions, that the plaintiff is a 
money-lender. The word ‘regular’ in the definition of 
a ‘money-lender’ shows that the plaintiff must have been 
in the habit of advancing loans to persons as a matter of 
regular business. An isolated act of money-lending does 
not constitute it a regular course of business. It is an 
act of business but not necessarily an act done in the 
regular course of business. {Bose, J.) SITAKaM 
Shrawan V. BaJVA Parnya. 196 I.C. 463 = 

14 B.N. 49 = 1941 N.L.J. 194 = 
AI.R. 1941 Nag 177. 

GENTRAL PROVINCES MOTOR VEHICLES 
'TAXATION ACT (II OF 1922), S. 3 (1), Proviso — 

Effect of amendment— Tax in C. P. Municipalities Act, 
meaning of. See 1939 Dig., Col. 129. AmrUTLAL v. 
President, Town municipal committee, 
Amraoti. I.L.B. (1941) Nag. 294. 


S, 85— Rules framed under — Applicability- 

Application for refund of sums recovered as tax. See 
1939 Dig., Col. 129. ramlal r/. Municipal Com- 
mittee. Nagpur. I.L.B. (1941) Nag. 471. 

(as applied to Berar), S. 179(g)— Rules 

under— R. 1— Words “plying for hire within limits of 
Amraoti Town Municipality”— Interpretation. See 
1939 Dig Col. 130. AMRUTLALt'. PRESIDENT, TOWN 
MUNICIPAL COMMITTEE, 

S 203 (3) — Usufructuary mortgage — Position of 

mortgagee— Suit to eject him and for possess ion— 
Limifation-If Art. 142 or 144 or l26 of the Limttaticm 
Act applies, 1939 Dig-. CoK 128 K^aRJI ^ 
Bhurelal. I.L.B. (1941) Nag- 337 

<1£NTRAL PROVINCES MUNICIPALITIES 
ACT (II OF 1922) and Bye Laws— Gross annual 
letting value’-Meaning of -If includes pavments by 
tenants as taxes. 1940 Dig.. Col 159. P. V. 

Dixit z/. o ^ w 277 

T T Ti NaS. 323 = 192 I.C. 762 — 13 B.N. 277. 

— — kx ii^posed' by Municipal 

on trade of ginning— Nature ^ qp 

160 msTtrAR^A V. Municipal Committee of 
ilAvnuRA 193 1 . 0 . 473 = 13 R.N. 327. 

Ss 31 CS) and 23 — ‘To convene* in S. 31 (2^, 

meaning of-Issue of notices 

Presumption— Failure to convene by “ 

curable by S. 23— Validity of meeting if affected, 


0. P. MUNICIPALITIES ACT (1922), S. 97. 

1940 Dig., Col. 160. ONKARSa v. MUNICIPAL COM- 
MITTEE OF Nandura. 193 I.C. 473= 13 R.N. 327. 

S. 66 (1) — Assessment of conservancy cess and 

water rate — Land held on lease from Municipality — 
Gross letting value— If to be taken into account. See 

1940 Dig., Col. l6i. Sumatibai v. Municipal Com- 
MiTTEE, Nagpur. I.L.R. 1941 Nag. 330. 

S. 67 {7 J and (8) — Notification — Failure to 

mention sub-Cl. (7)— Failure to mention date from 
which tax was to come into effect — If affects validity of 
notification. See 1940 Dig., Col. 161. ONKARSa 
V. .MUNICIPAL Committee of Nandura. 

19S I.C. 473= 13 RN. 327. 
Ss. 71 and 76 — Br. 20 and 21 cf rules made 

under for assessment and collection of bicycle tax — If 
ultra vires. 

The charge of 0-4-0 levied along with the recovery of 
cycle tax and in addition to it. is a tax and Rr. 20 and 
21 framed by the Local Government in this behalf is 
ultra vires and inoperative. R. 19 is in direct contra- 
vention of S. 72 and it is therefore equally ultra vires 
and of no effect. {Niyogi, J.) ViNAYAK v. MUNICI- 
PAL COMMITTEE, AKOLA. 196 I.C. 678 = 

14 R.N. 117 = 1941 N L J. 166 = 

A.I.R. 1941 Nag. 232. 

S. 83 — Reference to High Court — Commissioner, 
if competent to make. 

A commissioner is competent to hear an appeal from 
a Deputy Commissioner and he must be deemed to have 
the same powers as are conferred on a Deputy Commis- 
sioner under S. 83 of the Central Provinces Municipali- 
ties Act. When a Deputy Comnjis'^ioner is em- 
powered by that section to make a reference to the High 
Court, a commissioner would be equally entitled to make 
a reference to the High Court. {Hiyo^i, /.) NAGPUR 

electric light and power Co., ltd. v. Nagpur 
Municipal Committee. I.L.B. (1941) Nag. 236= 
196 I C. 147 = 14 B.N. 39 = 1941- N.L J. 137 = 

A.I R 1941 Nag. 137. 
— Ss 97(^aild 98 — Building bye-laws under, fram- 
ed by Nagpur Civil Station Sub-Committee, bye law 10— 
t Sub Co'nmittee by resolution interpreting by law Re- 

solution if binding on subsequent meeting of Sub- 
Committee. 

The acts of one meeting are not absolutely binding on 
; a subsequent meeting. A resolution by the Sub-Com- 
! mitiee interpreting a bye-law in a particular way is not 
absolutely binding on the subsequent meetings of the 
Sub-Committee. {Niyogi ana Clarke, //.) Cawa- 
SHAH BOMANJI V. PRAFULLA NaTH. 

A.I.B. 1941 Nag- 364. 

“Ss. 97 and 98 — Building bye-laws under, fram- 
ed by Nagpur Civil Station Sub-Committee, bye-law 10 
and bye-law 10, proviso 1 — Construction of proviso 1 — 
iVord '"area*' in proviso Meaning— Resolution making 
bye-law \Q {a) and {b) applicable to bungalow area 
excepting basti area and new settlements anJ bye law T) 

prefuiso \ to settlements other than bungalow area If 

i ultra vires. 

Proviso 1 to bye* law 10 does not proprio vigor e come 
into operation so as to make it obligatory on the Sub- 
Committee to grant permission to erect building on plots 
less than one acre, but it confers discretion on it to be 
exercised in each case on merits. The word ‘area’ in 
proviso 1 has reference to the plot and not to that part 
of the Civil Station which is popularly known as a 
‘bungalow area.* The plain meaning oGproviso 1 is that 
if the committee decides to give permission to erect 
bungalows in plots less than one acre it should do so on 
the conditions laid down in that proviso, but it makes it 
clear that the committee has no power to permit a build- 
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C. P. MUNICIPALITIES ACT (1922), S. 133. 

ing on any plot less than SCy x 50', The Civil Station 
SuD-Comniittee by a resolution declared generally that 
bye-law 10 («) and (^) applied to the whole o/ the Civil 
Station area, th^t is bungalow area, excepting the basti 
area and new settlements and that proviso 1 to bye-law 
10 would apply to the settlements other than the bunga- 
low area. 

Held, that in so far as the resolution was Intended to 
be operative and not mertly interpretive it was ultra 
vires and of no effect since its effect was to alter the bye- 
law. It was open to the Sub-Contmitiee to frame a new 
bye-law on the lines of the resolution b .t that could be 
doneonlyby the procedure pre ciibed in the C. P. 
Municipalities Act. {Ntyogi and Clarkt:, JJ.) Cawa- 
SHAH BOMANJI V. PkaFULLA NATH 

A.i R. 1941 Nag 364. 

-S. 133 (1) (c) — Lice>iC€’~~lVlien ntuessary — 

Interpretation — Flour mill worked hy electric motor 

Under S. 133 (!)(<■) of the Central Provinces Muni 
cipalilics Act, it is obviously not intended that any 
manufactory should require a licence whether offensive 
or unwholesome smells, noi-es or smoke ari>(s from it or 
not. It cannot be said that no flour mill can be of a 
nature which requires a licence under this section, but 
this can be said that if a flour mill is to be licensable 
under this section it must be one froin wl.ich offensive or 
unwholesume smells, noises or smoke ari>es. It was held 
that a flour mill woiked hy a snrall electric motor did 
not require licence. {Clarke, JD MUNICIPAL COM 
MITIEE, BlLASPUK V. WaMANWAO ViNaYAKKAO. 

1941 N.L.J 403 = A.I.E. 1941 Nag. 292 

Ss. 175 and ll^^HuU •making powers of 

Government — Scope of — Stelions, if permtt taxation. 

S. 175 (l) of the Central Provinces Municip.ilities Act 
contains a limita ion that the rules framed should be 
Con>istent with the Act. If rule-- framed under a statute 
are either in excels of or in contravention and incoiisis- 
tent with the provisions of the statute, they must he 
regarded as ultra vttes and ineffective. Neither S. 175 
(l) nor S. ]76 (1) of the Act confers on the Local 
Government expressly or by some necessary implicaiion 
the power to impose pecuniary burdens for any public 
purpose. {Niyogi, J.) VlNAYAK v. .MUNICIPAL 

Committee Akola 196 I 0. 678 = 14 R N. 117 = 
1941 N.L.J. 165 = A.I.R. 1941 Nag 232. 

S. 179 (1) {'b-\)~Fye-law under — Construction 
— Legality. 

A bye law framed under Central Provinces Municipa- 
lities Act. S. 1 ' 9 (1 ) (^-1) was as follows: — Buyers shall 
satisfy themselves as to the quality of any commodities ' 
before tiiey are put to auction They shall not be 
allowed to cancel any purchase on the ground that they 
had not inspected the ct'mmodilits or contniodities 
were not up to sample. It was held that the bje-law in 
no Way went against the general law of contract or the 
provisions of the Sale of Goods Act. but on the contrary 
emphasized them. Further, such a provision did not 
hamper trade, but on the contrary would help trade by 
in'roducing cerlainty into dealings and making people 
careful and avoiding subsequent futile depute*!. {Grille 
and Gruer, JJ.) PROVINCIAL GOVERNMENT, C. P. v. 

Nemichand Beharilal. I L.R. (1941) Nag. 624 = 
195 I C. 369 = 14 R N. 61 = 42 Cr.LJ. 732 = 
1941 N L.J. 201 = A.I R. 1941 Nag. 203. 
CENTRAL PROVINCES REDUCTION OF IN- 
TEREST ACT (XXXII OF X^Z%)-Appiiealnl,ty~ 
Loan, prior to the Act — Judgment in suit on the Avzw, 
after the withdrawal of the Act 

Where a loan was before the passing of the Reduction 
of Interest Act and the Act was withdrawn before the 
date of judgment in a suit on the loan, it was held that 


C. P. TENANCY ACT ( 1898), S. 46. 

the Act could not be applied to the case, and that when 
the prohibition contained in the Act was withdrawn the 
oiit'inai rights of the parties revived and that Courts 
could not enforce prohibitions withdrawn and not in 
existenc e at the time of judgment. {Bose, Jf) SlTA- 
RAM Shrawan r. Bajva Paknya. 1961.0 468 = 

14R.N. 49 = 1941 N L J. 194 = 
A.I R. 1941 Nag. 177. 

S. 3 — Applicability — Renewal in 1933 of bond 

executed in l930 See 1940 Dig , Col 162. v^HEO- 
SHanker Sahai V. SURAJMAL. 193 I.C. 623 = 

IS R.N. 341. 

S. 3 — Duty of Court in administering the law. 

The Court would not be jusiiflcd in adjudicating on 
the riyht' of the parlies on a hypothetical case simply 
becau>e that would be favourable to the class of persons 
for whose relief the special law was enacted. The Courts 
are bound to apply the law to the facts admitted or 
proved and not assume or invent facts to give the benefit 
ot the law to one or the other party. Where the plaintiff 
claimed compound interest and the rate at which he 
could get compound interest under the law was also 
favourable t ) the debtor, the Court awarded the kind of 
interest a-^kerl for by the creditor. {iViyoiti, J ) NARA* 
VANDAS V. AMRUT WamaN. 1941 N.L.J. 672. 

S. 3 — Mortgage in satisfaction of fiior dehts-~> 
Lull on — Reopening of old transactions, if pe>misitble. 

Where a niortgage sued on was executed in satisfac- 
tion of certain prior debts eviden ed by o'her deeds, the 
Court cannot go behind the suit mortgage an(i the C. P. 
Ketlucllon of Interest Act could only be applied from 
the date of the debt in suit because that is the cnly 
liability now owing by the debtor to his creditors {Bote,. 

J.) Pandurang V. Ram Chandra. 

1941 N.LJ 669. 

CENTRAL PROVINCES RELIEF OF INDEB- 
TEDNESS ACT (XIV OF 1939)-Deht Relief Courts 
If ‘Civil Courts.’ See C.P. CODE, S. 9— ( IVIL COURT. 

1941 N.L.J 485. 

' “S. 6 f S) — Application un ler the A> t hy some only 
of defendants in moitgage suit - Stay as against them 
only — Legality. 

Where only some of the defendants in a mortgage 
suit apply under S. 6 of the C. P. Relief of 
Indebtedness Act and a notice is sent to the Civil Court 
under S. 0 (3) of the Act, inasmuch as the mortgage 
is one and indivisible, the proceedings have to I'e stayed 
us against all the defendants and not as against the 
particular applicant defendants only {Clarke, J.} 

Kuleshwar Prasad p. dwarkanath. 

1941 N.L J. 391 = A I.R 1941 Nag. 268. 

S. 6(3)— Slay in pursuance of notice under— 

Remedy of aggrieved party SeeC.W CODE, S. H5 
ANDC. P. REllEF of INDEBIIDNISS act. S. 6 (3). 

1941 N.LJ. 391. 

S. 20 — District Court acting unnei — Power to 

make reference to High Court. See C. P. I ODE. S. 113 
ANDO 46. R. t ANDC. P. RELIEF OF INDEBTED- 
NESS Act. S. 20. 1941 N.L J. 486. 

S. 20—O' der of District Court under— Revisicn 

f^i.ilh Court — Competency, 

The High Court has no power to hear revision appli- 
cations from decisions of the District Courts made 
under S. 20 of the C. P. Relief of Indebtedness Act. 
{Slone, C.J. and Bose, J.) HIRALAL ADKU v, PaRaS- 
RamsaO. I.L.R. ( 1941) Nag. 681 = 1941 N L J. 480. 

CENTRAL PROVINCES TENANCY ACT (XI OF 
1898), S. 46— Applicability — Lands ceasing lo be 
agricultural and treated as non-agricultuial. Set 1940 
Dig., Col. 163. Parmeshwar Prasad Walji 
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C. P. TENANCY ACT (1920), S. 6. 

ChHATRI. 196I.C. 724 = 8 B B. 89 = 

A I.R. 1941 Pat. 352. 

(I or '1920), S. 6 — Application tinder on 

strength of registered transfer — Progress of proceedings 

SubsegttetU dismissal for default of appearance — 

Second appiicatton on strength of delivery of possession 
under the otigirial transftr— Maintainability. 

Where an application for pre-einplion was made on 
the ground of a transfer under a registered deed and 
after its admission and progress of proceedings for some 
time, it was dismissed tc: default of appearance of 
parties and a fresh application was put in on the 
strength of delivery of possession under the original 
transfer, it was held that the second application was 
not maintainable and that the delivery of possession did 
not con^titute a different transaction and a different 
cau-'e of action for purposes of S 6 of C. F. Tenancy 
Act (Burton, F. C,) GaNGaDHAR PURUSHOT- 

miNL.J.175 


C. P. TENANCY ACT (1920) S. 43. 

exclusive possession of the whole holding on behalf of 
the proprietary body. (Grille and Gruer, JJf) GaN- 
PATlv. SAJCHAKAV1. I L.R. ( 1941 ) Nag. 454 = 

196 I.O. 869 = 14 R.N. 70 = 1941 N.L.J. 307 = 

A I.R. 1941 Nag. 221. 

Ss. 13 and 105 (c) — Sale of occupancy holding 

— Remedy — Jurisdiction of Civil Court. 

Where a transfer of an occupancy holding is valid as 
between parties thereto but voidable at the instance of 
the landlord on account of the provisions of S. 12, C.P, 
Tenancy Act, which prohibited such transfers, it could 
the I only be avoided by the lambardar applying under S. l3 
of the Act to the Revenue Officer. No suit to avoid it 
coaid be maintained in the Civil Court. (Niyogi, /•) 
JAMNA PRAS.AD V. SlNGHAl BANSIUHAR. 

1941 N.L.J. 643. 

S. 13 — Scope of — Surrender obtained by co- 

sharer — Lambardar resorting to remedy under S. l3 — 
Equitable relief to co sharer. See 1940 Dig., Col. 165. 
LaCHHMAN "INCH V MOTI .SiNGH. 

I L.R. (1941) Nag. 348 = 192 I.C. 6 = 13 R.N. 217. 

Ss 24. 30 and 32 — Exercise of powers under 

S, 24 — Caution to he observed — Failure to comply with 
Ss. 30 and 32 — Effect. 

The powers of summary ejectment given to the 
Revenue Officer by S. 24 are drastic and have to be 
exercised strictly in accordance with the p'ovisions of that 
section and the other provisions regulating ejectment. 
The ejectment is subject to the provisions in S. 30 as to 
payment of compensation. Ss. 30 and 32 are manda- 
tory and if they are not complied with the ejectment is 
without jurisdiction and not according to law. (Bur- 
ton, F.C.) Ghaisso Sakharam V. Dayaram. 

1941 N.L J. 233. 

Ss 30 and 32 — Failure to comply with— Effect. 

See C. P. Tenancy act, Ss. 24, 30, 32. 

1941 N.L.J. 233. 

S. 32 — Construction — 'Arrears and costs which 

have been ascertained in the proceedings* — If includes 
decretal amount. 

The words ‘arrears and costs which have been ascer- 
tained in the proceedings^ in S, 32 of the Central 
Provinces Tenancy Act do not include the decretal 


(S. —Transfer of occupancy 'holding— 

Liability for rent. See 1939 Dig., Col. 130. ShRiE 
VITHAL BHAGVVAN MANDIK V. NARAVAN RAO. 

I.L.R. (1941) Nag. 369. 

— — — S. 6(6)— Amount fixed for pre-emption, not 

paid within time allowed—Effcct— Filing of appeal 

—If extends time. • i • u* 

The right of pre-emption is a very special right and 

the person who claims it must comply strictly with all 

the conditions imposed on him. Where under S. 6 (6) 

•of the C. P. Tenancy Act the value has been fixed and 

directed to be deposited within a particular lime and it 

is not paid, the right is lost. An appellate Court in an 

appeal against the order has power to stay execution of 

the order. But the Court must be a^ked to do it. The 

filing of an appeal will not by itself operate as a stay. 

{Grt.nfidd.') SHESHRAO z-. MORESHWAR^ ^ ^ ^ 

s 9— Nature and scope of the charge created 

. Riehts of subsequent mortgagees paying the rent 
dL bv The tenant. 1940 Dig., Col. 163 SItaRam 

KRISHNA RAO I.L.B. U911 ) Nag 607 

22 and 13 —Surrender to lambardar and 

^^Th^^uffh the t^'ns^iion of a surrender by the tenant to : amount. It cannot therefore be set off against the 

KorHar and the sale by him to another in pro- amount of compensation. (Binney, F C .) Ramlal z*. 

rkht take pUce within 3 days of each other, it PaDamlaL. 1941 N.L.J. 237. 

prietary ^ »r.,rtc'jrtir»n mnstiiiitina a '■ "S. ^^—Abandonment— Meaning— Right of rever- 

sioners, when abandonment is by life holder of occupancy 
tenancy. 

The word 'abandonment* in S. 35 of the C. P. 
Tenancy Act is sued in the usual legal significance and 
not in any special sense. When a life holder of an 
occupancy tenancy abandons the holding, the next rever- 
sioner can on the death of the holder sue for a declara- 
tion that the tenancy was not extinguished by abandon- 
ment. (Stone, C.J. and Bose, J.) MurlidhaR v. 
Hazarilal. 1941 N.L.J. 612 

-Ss. 46. 47 and 48 — Transfer in contraven- 
tion of S. 46 (3) — Effect — Landlord’s remedy — Failure 
to avHil remedy— Effect. See 1939 Dig., Col. 132 
JABBARSHAH V. Kanchedilal. 

a .,0^ I LR. (1941) Nag. 203. 

Ss. 49 and 37 — Acquisition of both proprietary 

and cultivating fights — Right to transfer. 

Where the cultivating rights also have been given up 
along with the proprietary rights, a person acquiring 
both the rights in respect of a field can transfer the 
cultivating rights to any one he pleases or confirm the 
transfer of them if they had already been transferred 
(Stone, C.J.and Niyogi, J.) BaBULAL NaNDRAM z/ 

Maniklal Beuarilal. I.L.R. (1941) Nag 124= 


cannot be held to be one transaction constitul.ng a 

^rTnsfer of an occupancy right and could not be ques- 
transfer or a v j^NRaO BHaGWaNTRAo z-. 

tioned. 1941 N.L J. 602. 

Prahlad bajirao. 

gg 12. 13 and ZS—Surrender in favour of one, 

not a lambardar— Remedy of lambardar. 

Where there has been a transfer in violation of S 12 
of C P Tenancy .\ct, the proper course for the lambar- 

S "..'Sirrs r s'sr." tz 

K„m. 

3 -iS-Lambardar (ailing >o labt action under 

— If can sue for joint possession. S 13 C P. 

T ^ A« YorpossS^ion of" a^n occupancy holding sur- 
Tenancy Act, for p ro sharer can sue his co- 
rendered by rt for joint possession of the 

sharer in the Civil ■ , v j ^ sue*; his co-sharer in 

holdingbecause when alam a holding he is 

the Civil Court for lomtposse^^ ,pi,e of the 


transfer 


under^ 13 of ‘he Act and claim to be put into 
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C. P. TENANCY ACT (1920). S. 89. 

192 I.C. 826=13 E.N. 280 = 1941 N.L.J. 142 = 

AI.R. 1941 Nag. 79. 

■— — S. 89 — Surrender — Registra'ion if necessary for 
Its validity, 1939 Dig.. Col. 132. KASHI PHASAD 
V. Bed Phasad. I.L.R. (1941) Nag. 386. 

Scb. II. Art. 1 — Abandonment by life tenant — 

Reversioner' s right to <ue for de.laration — Starting point 
of limitation 

Art. 1 of Sch. 11 to the C. p. Tenancy Act. corres- 
ponds in principle to Art. 142. Limitation Act and as 
such there can be no adver.^e po«:'e>sion against a person 
not entitled to immediate possession until his right to 
possession accrues. A reversioner's right to possession 
would accrue on the death of the widow and hence 
when there is an abandonment by a life tenant under 
S. 35 of the C P. Tenancy Act. the starting point for 
limitation for a suit by him would be the death of the 
life holder. {Stone, C.J. and Bose-, J f) MurLSDHaR 
V. HazarjLal. 1941 N L J 612. 

CENTRAL PROVINCES VILLAGE PANCHA- 
YAT ACT (V OF 1920), Ss. 12 and l6— Rower of 

panchayats to control holding of markets and to levy 
fees. 

S. 1 " of the Village Panchayat Act confers a discretion 
ary power on panchayats to undertake the control and 
administration of certain matters specified in it. Though 
markets are not mentioned expressly, holding of markets 
being a measure of public utility would fall under head 
(1) of S. 12(1) and a Village Panchayat has power to 
levy fees for sales in a market under S. 15 (1) (r). with 
the approval of the Di.strict Council. {A/iyogt, /.)SeTH 
Champa Lal v. Village P.^nchayat. Skmri 
Harchand. I.L.R. (1941) Nag 161 = 193 I.C. 609 = 

13 R.N. 340 = 1941 N L J. 49 = 
AI.R. 1941 Nag. 128 
CERTIORARI— Writ of. Sec PraCIICE— CER- 
TIORARI. 

CHARGE SeeT. P. ACT, S. 100. 

CHARITABLE AND RELIGIOUS TRUSTS ACT 
(XIV OF 1920), S. 3 — Applicability — Requirements — 
Dedication to idol — IVature of trust . 

S. 3 of the Charitable and Religious Trusts Act sets out 
what must l)e established in order to bring the matter 
within the purview of the Act. Put shortly there must 
be a trust. It must be either express or constructive. Tt 
must have been either created or it must be existing for 
a pul)lic purpo'^e. And that public purpose must he of a 
charitable or a religious nature. Though the trust 
which arises in the case of a dedication to an idol is not 
the exact kind of trust which the English law contem- 
plates, nevertheless they are trusts, though of a special 
and particular kind and they are the sort which the 
Charitable and Religious Trusts .\ct is intended to cover. 
{Stone, C.J. and. Bose, J) ByaNKAT PaIKAJI v. RaM 
Chandra. 1941 N.L.J. 396 = A.I.R. 1941 Nag. 317. 

CHILD MARRIAGE RESTRAINT ACT (XlX OF 

1929) — Child marriage — Application in administration 
suit for liberty to spend certain sum for marriage ex- 
penses of plaintiff below 16 years-^-Marriage to be per- 
formed in Bikanir but source of income in Calcutta — 
Application, if can be granted. 

In an administration suit an application was made for 
liberty to spend out of the estate certain sum to meet the 
marriage expenses of the plaintiff w’ho was a minor and 
had not reached the age of 16. Both the bridegroom 
and the bride were domiciled in Bikanir and the marriage 
ceremony was to be performed in Bikanir. The source 
of income was however in Calcutta 
Held, that the application could not be granted as the 
Court should not facilitate conduct which the legislature 
in British India had made penal even if such marriage 
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was not punishable according to law of Bikanir. {Me 
Hair, J.) HaNSRAJ BHUTERIA v. ASKARAN BHU- 
TERia. 194 I.C. 730= 14 R.C. 9 = 

A.IR. 1941 Cal 244. 

Effect on Hindu Law — Marriage contrary to Act 

— If a 'necessity' to justify alienation. See HINDU LAW 

—JOINT Family— Alienation. 1941 N.L J. 282. 
S. B — Construction and scope — “Perform, con- 
duct. or direct” — Meaning of — Parents of grown up- 
bride taking part in kanyadan ceremony — If liable. See 
1940 Dig., Col. 168. EmPEROR v. FuLABHAI BHULA- 
bhai. ' 42 Cr.L.J. 62. 

S. 10 — Scope— If mandatory — Non-compliance — 

If vitiates proceedings. See 1940 Dig., Col. 168. EMPE- 
ROR r/. MaHOMED HaSHIM 191 1 C. 123 = 

13 RS. 127=42 Cr.L J. 83. 

S. 10 las amended By Act VII of 1938), and. 

Cr P. Code. S. 537 — Preliminary enquiry not held — 
Trial and conviction, if vitiated — S. 537, if cures defect.. 

1940 Dig , Co). 168. EMPEROR v. Mehtar. 

42 Cr.L.J. 37. 

CHIN HILLS REGULATION (1869), Ss. 4 
(l)(4)and 34-A — Offence of illicit manufacture and 
possession of spirit in Chin Hills — Accused not a 'ehin^ 

— Law applicable. 

Where a person who is not a ‘chin’ as defined in the 
Chin Htlls Regulation is accused of the offence of illicit 
manufacture and possession of spirit, by virtue of Ss. 4 
(1) (4) and 34- A. He is to be tried under the Excise 
Act and not under the Regulation. If it is found that 
the liquor was the product of the manufacture com- 
plained against, the accused need not be charged with 
and convicted of two offence>, for, the offence of manu- 
facture necessarily includes possesvsion of the article- 
manufactured. Tt would be otherwise where the accused 
was not found manufacturing but only in possession of 
apparatus for manufacturing plus the article manufactur- 
ed. {Moseley, J.) THE KING v. Y* O NGOON. 

1941 RangL.E. 666 = A I R 1941 Rang. 332.. 

— Ss. 10 and 41 — High Court — Powers of revision 
— Proper Court to rtviss. 

The High Court has no power to revise proceedings 
under the Chin Hills Regulation, whatever the nationa 
lity of the accused or the law under which he has been 
or should be tried. According to S. 10 of the Chin Hills 
Regulation, for the purpose^^ of Cr. P. Code the 
Governor shall exercise the powers of the High Court 
and S. 41 provides for the delegation by the Governor of 
his powers. The Governor has by notiBcation No. 633, 
dated 21st December, 1939, delegated his cowers as a 
High Court to the Commis.sioner of Magwe Division and 
he alone can revise proceedings under the Regulation. 
{Moieley, /.) The KING v. YOO NGOON. 

1941 Rang.L.B. 666 = A.I.R 1P41 Bang. 882. 
CHOTA NAGPUR ENCUMBERED ESTATES 
ACT (VI OF 1876), S. S— Construction and scope — 
Alienation If includes devise by will — Execution of 
will by holder — If prohibited. 

The alienation referred to in S, 3 of the Chota 
Nagpur Encumbered Estates Act is an alienation inter 
vivost and the prohibition against alienations in the 
section is directed against alienations inter t/ivos and 
not against a devise by the holder by will. The holder 
is not therefore incompetent to make a will by reason of 
the prohibition in S. 3 of the Act. 

Manohar Lai, J . — The combined effect of Ss. 3 and 9 
of the Act shows that the object of the Act is that 
the manager shall have unfettered power of manage- 
ment and control over the property so that he may 
apply the rents and profits of the land to speedily relieve - 
the holder’s estate from the burdens created on it by the 
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holder. The Act does not make the manager, the 
holder of the estate, but merely prohibits the holder in 
his own interest from exercising the acts of ownership so 
that he may not interfere with the wide powers given to 
the manager to manage the estate. A will speaks from 
the death of the testator only and the mere execution of 
a will by the holder is not an alienation of property and 
in no way affects the possession of the estate by the 
manager. {HarriesiC.J. anti Manohar Lall, J.) MON 

Mohan Singh v. Raghu nandan Singh. 

20 Pat. 280 = 194 I.C. 23 = 13 B.P. 666 = 

7 B.R. 703 = A I.R. 1941 Pat. 465. 

S. VZ— 'H£tr*' — Meaningof. 

The word “heir'* in S 12 of the Chota Nagpur 
Encumbered Estates Act is loosely used and may be 
taken to include a person who has a right to succeed in 
law to the holder. {Harries- C .J. and Manohar Lall, 
/.) MON MOHAN Singh v raghu nandan Singh 

20 Pat. 280 = 194 I.C- 23* 13R.P. 666 = 

7 B.R. 703 = A.I.R. 1941 Pat. 465. 

-S. 21-B — Construction and scope — Party to 

litigation represented by manager— Death of — Failure 
to implead heirs — Abatement— Presence of manager on 
record — If prevents abatement. See 1940 Dig., Col. 
l69 Mahomed Murtaza v- Cykil Indernath. 

22 Pat L.T. 457. 

3. 208— Applicability— Suit for rent — Non- 
joinder of some tenure holders — Decree— Nature of — 
Sale in execution — If affects share? of parties not 
impleaded in suit. See 1940 Dig., Col. l7l. MAHOMED 
MURTAZA V. CYRIL.INDERNATH. 22 Pat.L.T. 467. 

3. 211 — Scope — Transferee of holding — Failure 

to get recorded in landlord's sherista— Effect on suit 
under S. 211 (2)— If gives right to landlord to treat 
transferor tenant as representative of iran.^feree. See 

1940 Dig. Col. l7i. Mahomed Murtaza v. Cyril 
iNDERNATft. 22 Pat L.T. 457. 

CHOTA NAGPUR TENANCY ACT (VI OP 1908) 

• Rent suit— Parties— Absence of proper parties— 

Effect on Revenue Court’s jurisdiction — Revenue Officer 
can pass decree and order sale only when holding is pro- 
perly represented. See 1940 Dig., Col. l69. LaL 
Ballabh Nath Sah Deq v. Habibur Rahman. 

191 1 C 693 = 13 R.P. 345 = 7 B.R 244. 

.g, 35 ^ Proviso (v ) — "Current prices" — Ascer- 

tainment of^Vtar/y averages 

The words “current prices are not denned in the 
Chota Nagpur Tenancy Act; the officers administering 
the Act are bound to take the average over a consider- 
able period. It would have to be decided wrhether the 
price at the date of the institution or at the date of 
disposal was to be considered. It must have been the 
intention of the Legislature that as far as possible there 
should not be a great deal of di^er^ce in the relief 
admissible in cases otherwise similar T^he best course is 

to take yearly averages. 

NARAIN SINGH V. ANUP MODI. 1941 

oe 4f5 and 47— Scope and effect— Mortgage of 

raiyat land in contravention of 

auent change of land from raiyati to Chhaparbandi If 
v\nSa.es "rf^faction. 1940 Dig. C^^l70. MakSU- 
DAN LAt SAHU .. NIRANJAN NATH DAS^ ^ ^ 

■Ss. 46 and ^l—ScoPe—Under raiyat— Right to 


CHOTA NAGPUR TENANCY ACT (1908), S. 60. 

Khunt-Kattidar cannot be held to be raiyat, and cannot 
claim the benefit of Ss. 46 and 47 of the Act, though he 
is an under-raiyat. {Harries, C» /. and Fazl Ali^ /.) 

Rampratap Marwari V, lachman Mistry. 

194 I C 441= 13 R.P. 719 = 7 B R. 772 = 
1941 P.W.N. 625 = A.I.B. 1941 Pat. 486. 

S. 46 (4) (a), (as amended in 1938)— 

— Retrospective operation — Transfer invalid under old 
law — It validated^ 

S. 46 (4) (a) of the Chota Nagpur Tenancy Act has 
no retrospective operation. There is nothing in the 
language of the clause to justify such a view’. Neither 
expressly nor by necessary implication does it lead to the 
conclusion that it was the intention of the legislature to 
validate transfers which under the former law were in- 
valid when they were made. {Agarwala, /.) DHaNNA 

Munda V. KosiLA Banian. 193 I.C. 851 = 

13 R.P. 635 = 7 B.R. 624 = A.I.R. 1941 Pat. 610. 

■■ “*S. 46 {&)— Scope —7' ransfer in contravention of 
— Sanction of Deputy Commissioner obtained on false 
representation — Transferor challenging validity later — 
Estoppel. 

Where a raiyat makes a transfer in contravention of 
S. 46 (6) of the Chota Nagpur Tenancy Act, as it stood 
before its amendment in 1938 after taking the consent 
of the Deputy Commissioner on false representations, he 
is not estopped from afterwards challenging the validity 
of the transfer by showing that the transferee was not a 
person to whom a transfer of a part if could be validly 
made, more especially when the transferee was aware 
that he was not of that category of persons to w’hom a 
transfer could be sanctioned by the Deputy Commis- 
sioner. (Agirwala, y.) DHANNA MUNDA Z'. KOSILA 
Banian. 193 I.C. 851 = 13 R.P. 636 = 7 B.R. 624 = 

A IR. 1941 Pat. 610' 

S. 48-A (2), (as amended in 1938)— 

I Rent deer ee~~ Attachment and sale of crops on land of 
judgment-debtor — Objection on ground that crops were 
raised by under-tenants — Sustainability. 

S. 48.A (1) imposes a bar against execution 
of a rent decree by sale of the tenure itself, but sub- 

S. (2) of S. 48-A gives the landlord his remedy by the 
attachment and sale of the produce of the land compri- 
sed in the tenure. S. 48-A does not anywhere say 
that in order to be attached and scl 1 the produce must 
be still in the possession of the judgment-debtor (tenure- 
holder) or that it should have been raised by himself. 
The intention of the legislature being to make the produce 
of the land liable to be proceeded against in the hands 
either of the judgment* debtor or of any transferee from 
him or his under-tenant. Where therefore a decree for 
rent in respect of a bhumihara tenure is sought to be 
executed under S. 48-A (2) by attachment and sale of 
the produce of the land comprised in the tenure, the fact 
that the crops standing on the land had been grown not 
by the bhumihar judgment-debtor but by some under- 
tenants is no bar to execution, and an objection raised to 
execution on that score ought to be disallowed. {Renv- 
land, /.) RAMDAS SaHU v. KaPIL SaHU. 

196 I,C. 86 = 14 R.P. 179 = 7 B.R 986 = 

22 Pat.L.T. 717. 

S. Scope and effect — Sale of holding^pur- 


chaser-— Liability for rent for period priorto sale. 

It is clear that by virtue of S. 60 of the Chota 
Nagpur Tenancy Act, liability for rent for a period 
prior to the date of sale cannot be imposed on the pur- 
binjiorss. 46 and 47. , chaser of the tenancy whatever may be the contents of 

" 4r 46 and 47 of the Chota Nagpur Tenancy Act are procUmation. {Rowland, J.) MjDNAPORE 

• j A nrotect the rights of a raiyat only and not of Z^JSDA^^.. LJD. CHINTaMONI MondaL. 
under raivat A P^rlon who dtxs not claim to ypM I^=U E.P. 169 = 7 B E. 989 = 

un7er a%pri^^^^^^ A.I.E. 1941 Pat. 600 . 

Aovocatp ^ 
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■S. 61 — ApplUnbility — Undtr-raiyat — Right to 


S. 208 of the Chota Nagpur Tenancy Act does not 
apply for commutatton. i authorise the sale of a holding in execution of a decree 

S. 61 of the Chota Nagpur Tenancy Act is restricted j lor rent obtained only against some of the tenants of the 


to tenure holders or occupancy raiyats and it mentions 
specifically the rent of a tenure or a holding. The land 
cultivated by an under-raiyat is neither a tenure nor a 
holding. An under-raiyat with occupancy rights has not 
got all the rights of occupancy raiyats ; and unless the 
under-raiyat Can prove that a Custom of commutation 
exists, he has no right to apply for commutation of his 
rent under S. 61 of the Act. KaNKI 

Urain r'. SiRAJUDUiN. 7B.R. 929^ 

1941 P W N. 430. 

(as amended in 1938) , S. 63 — Applicability — 

Offence when committed. Seo 1940 Dig., Col. l70. 
ANGELO t'. Kani>an Manjhi. 21 Pat.LT. 1085. 

S. 63 (1) (a) — Scope — Offence utuler — Trial — 

Procedure — Criminal Procedure Code — Applicability — 
Cr. P. Code. S 197. .5“^^ 1940 Dig., Col. 170. ANGE- 
LO V. Kan DAN Manjhi 21 Pat.L.T. 1086. 

S. 77 — Pradhani — If service tenure. Sco mO 

Dig.. Col. 170 JaGauiSh Chandra Deo r Deb- 
NATH Mahto. 67I.A. 290-7SC.L.J.261. 

S. 84 (3 ) — Survey record of-rights — Entry in — 

Value of — Entry baud on ktuavn patti — Effect. 

An entry in the -survey record-of*rights in Chota 
Nagpur has a presumptive value under S. 84 (3) ol the 
Chota Nagpur Tenancy Act and is entitled to great 
weight, liut when the basis of the enir> in the survey 
record is known to the Court, namely, that it is based on 
a /«//> the rights of the p.irties will be presumed 

to be governed Dy tht terms of that document. {Har- 
ries, C.J. and Manohar ImU, y.) HaRAKHNATH 

Ohdak V. GaNPAt Rai. 22 Pat.L T. 829 = 

A.I.E. 1941 Pat 625. 

S. 186 (e) — Pradhani — Sale o — If barred. See 

1940 Dig., Col. 170. JaGadish Chandra Dfo ?■, 
DebnaiH Mahto. 67 I.A. 290 = 78 C.L.J. 261. 

Sb. 198 and 210, (2) (as amended)— 

Relative se ope and application of — Dec tee for money 
— Exeiution against'prcperty other than tenure — Right 
of decree-holder — "Any imtnovible property*' — Mean- 
iftgof. 

Rrima facie^ the words “any other property,’* in 
S. 210 (2) of the Chota Nagpur Tenancy Act (as 
amended) must mean any property other than the tenure 
itself. One of the requisites of the application of the 
clause is that the decree must lie a decree for arrears of 
rent clue in respect of a tenure, that is to say, it must lie 
a rent decree under the Act. Where the sum for which the 
decree has been passed is not recoverable as an arrear 
of rent, the decree has to be regarded as a decree for 
payment of money, which would be covered by S. |98 of 
the Act. That section contemplates that where a decree 
sought to be executed is a decree for money, application 
may be made for execution against any immovable pro 
perty belonging to the debtor. The words “any im 


holding ; an order directing the sale of the holding in 
execution of such a decree is void. Where a sale under 
S. 208 is without jurisdiction, it does not affect the 
interest of any of the judgment-debtors, even though the 
sale of their interest under S. 210(//j might be valid. 
{Agar-.uala. J.) NEHAI. KHAN v. FfLU Dome. 

194 I.C. 436= 13 E P. 721-7 B R. 770»= 

A.I.E. 1941 Pat. 490 

S. 210 (2'l — Applicabilitj — Conditions — “Any 

other property*' — Meaning of— Decree for mone> — 
Execution — Right to proceed against any property other 
than tenure. See Choia NAGPDR TENANCY ACT, 
Ss. 198 AND 210 (2). 1941 P.W N. 66S. 

-- Ss. 213 and 268 — Applicability— V Md sale— 

Suit to declare nullity— I f hatred under S. 258. 

S 213 of the Chota Nagpur Tenancy Act lelates to an 
application to set aside an execution s.ile on the ground 
of material irregularity or fraud in publishing and con- 
ducting a sale. It does not apply where the sale is 
challenged on the ground that it is void for want of 
jurisdiction in the executing Court. No application at 
all is needed to set aside such a sale; and a suit to declare 
the sale void not barred under S, 258 of tl e Act. 
{Agarwila. J.) N’EHM. Khan v. Fei.U DOMR. 

194 1.0. 436 = 13 E.P. 721 --7BR 770 = 

A I.R 1941 Pat. 490. 

— Ss. 217 and 218- Scope — Suit for arreiTS of 
rent — Decree by Deputy Commissioner— Revisit n — C om~ 
petency. 

Where in a suit under the Chota Nagpur Tenancy Act, 
for arrears ot rent of agricultuial land not exceeding 
Rs. 100, the Deputy Commissioner passes a decree 
holding that the rents are due, no appeal or revision is 
competent. The judgment of the Deputy Commissioner 
is final in a case to which S. 218 (2) does not apply. 
Even a revision which is otherwise provided b) S. 2l7 of 
I the Act is excluded by S. 2l8 (1) read with S. 139 (2). 

; {Mid.ile'on ) MaDHIM Gh.\SI v. NaRKU SaHU. 

I 8 B R. 48. 

I CHOTA NAGPUR TENURE HOLDERS 
[ RENT ACCOUNT ACT (I or 1929), S, 11 ( a and 

1 (b)— Registration lee and maintenance fee— Calculation 
— Ha>is of — Who'e rent or rent of separated portion 
! only. Sec 19-10 Dig.. Col. l72. ISHWaR Nath Krtyr. 

I Pertap Uda! NaTH Saha Dec. 192 I C 56*= 
13 R.P. 395 = 7 B R. 315 = 22 Pat. L T. 673. 

S 11 (b) — “Kent’’ — If means primary ren' 

alone or includes cess. See 1940 Dig., Col. 172. ISH- 
WAR Nath Roy v. I’ertap Udai Nath Saha Dko. 

192 1.0. 66 = 13 R.P. 395=7 B.R. 316= 

22 Pat. L.T 673. 
S. 11 (b)--“Kent of the tenure* — Meaning — 


Rent of the whole tenure or rent of the separ.Ated part, 
movable property** Jn this section are obviously wider ' 1940 Dig , Col. 172. ISHwar NaTh I\(>v r. 


than the words “any other property immovable*’ in 
S. 210 (2) Hut under S. 198, sanction of the Commis- 
sioner is necessary, and in the absence of such sanction 
the property cannot be sold. {Fatl Alt and Shearer, 
J/.) Lal Inderjit Nath r'. PratapUdai Nath. 

1941 P W N. 663. 

Ss. 208 and 74-A, (as attended In 1920)— 

Pradhan — Sale of tenure in execution of rent decree — 
Exemption. See 1940 Dig., Col. l7l. JaGadISH 
Chandra Deo Debnath Mahto. 67 I.A 290 = 

73 0.L.J 261. 

S 208 — Scope— Decree against some of several 

tenants — Sale of holding in exteution— Validity. 


Pertap Udai Nath Sah a Dfo 192 10. 56 

as R.P. 395 = 7 BR. 316 = 22 Pat LT. 673. 

CIVIL PROCEDURE CODE (V OF 1908), S. 2 
(2) — Decree — Alternative claims — Adjudication on a 
preliminary issue in respect of one. See 1940 Dig., Col. 
173. Shrii'Eo Ram Janki v. Nathuram. 

I.L.R. (1941) Nag. 90 = 196 I.C. 91=14 B.N, 36 = 

A.I R 1941 Nag. 84. 
■' S. 2 (2) — Decree — Order adjudicating nghts of 
parties under scheme framed under S 92 — Appeal See 
C, P. Code. S. 47— appeal. 73 O.L.J. 532. 

— — S. 2 (2) — Decree — Order dismissing suit as 
against some defendants for want of sanction of Pro- 
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vincial Government — Nature of — Appeal. Sfe C. P. 
Code, S. 115. 1941 P.W.N. 25. 

3. 2 (2) — Decree — Order modifying scheme 
framed under S. 92. 

An order of District Judge modifying a scheme 
framed in a suit under S. 92. C. P. Code, on an applica- 
tion made in that suit is a decree. So also an order 
altering the scheme in a new suit under S. 92, C. P. 
Code. {^Mitter and Kkundkar, JJ,') SrIJIBNyaYA- 
TiRTHA V. Dandy Swami Jagannath asram. 

73 C.L.J. 632= A.I.R. 1941 Cal. 618. 

— — S. 2 (2)— preliminary or final — Execu- 
tability. 

Where in a suit for the recovery of money, the amount 
found due to the decree-holder is declared and it is also 
laid down in the decree in what manner that amount 
should be paid and there is nothing more left to be done 
in the suit, such a decree is not a preliminary decree but 
a final decree capable of execution. {Thomat, C,J. and 
Asarwal, /.) LalBHAGWAT SlNGH Z'. HaRI KISHEN 

D^S 19410 A. 865 = 

1941 A.W.R. (Rev.) 949 = 1941 O.W.N. 1138. 

■3s 2 (2) and 96 — Decision on preliminary 
issue holding pre-emption suit maintainable — If a 
decree and appealable — Test of appealability. 

Although a finding by the trial Court that the pre-emp- 
tion of the entire pre-emptible property, namely, the 
zamindari rights as distinguished from the mortgagee 
rights, though it is part of the property conveyed under 
the sale deed, is permissible, is conclusive as regards that 
Court on the question whether the plaintiff could main- 
tain the suit for partial pre-emption, it cannot be said 
that there is any formal expression of that adjudication. 
Hence it does not amount to a decree under S. 2 (2), 
C.P. Code, and is not appealable urider S. 96. Where a 
preliminary point raised in defence in a suit may possibly 
be decided against the plaintiff and may terminate in 
dismissal of the suit on that point alone, the adjudication 
would no doubt amount to a formal expression con- 
clusively determining the rights of the parties, but where 
such an adjudication does not put an end to the suit, no 
right of appeal against such an adjudication will come into 
existence as the adjudication does not amount to a decree 
as defined in S 2 (2) of C. P. Code. {Thomas^ C,J. and 
Ghulam Hasan, /.) MATHURA PR aS AD r.KANHAIYA 

Lal 195 I c. 615 = 14 R.o. 104 = 1941 R.D. 700 = 
LAL. xyoi. ^ ^ ^ 698 = 1941 0 W.N. 967 = 

1941 A.W.a. (Rev.) 629 = 1941 O A. 658 = 

A.I.E. 1941 Oudh 690. 

— 3. 2 (2) and 0. 7, R 11 {z.')— Failure to furnish 

particular s-^Order discharging defendants^ if appeala- 

Where on the failure of the plaintiff to furnish certain 
necessary particulars, the defendants are discharged as 
they had no case to meet, the order is appealable either 
on the view that it amounts to a rejection of plaint or a 
msmissaf of the suit. A) 

A7am<5hah 1941 N.LJ. 260 = 

AZAM &HAH. ^ J ^ 223 

3 2 (2) and O. 7, R. 11 — Rejection of appeal 

as time-barred— If a 

Dia Col 173 GaJADHAR BHAGAT v. MOTI CHAND. 
Dig.. Col. = 1941 Pat. 108 

S <x(^\z.u^O.l,^.10-‘Discharge of some of 

the defendants-Suit decreed against 

against order of discharge - Agitation - Proper 

Whew some of the defendants are discharged on the 

ground of ^ want of cause of action against them and 
Se suit is decreed as against the rest the correctness of 
the order of discharge could be questioned only m an 

V. D. 1941—13 
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appeal against that order in as much as it amounts to a 
decree. It could not be agitated in an appeal against 
the decree in the suit. y.) LaLaSa Motisa 

r. Bhagwant. 194 1.0 37 = 13RN 353 = 

1941N.L.J. 2S6 = A.I.R. 1941 Nag 166. 

— S. 2 (5) — Foreign Court — Courts in Berar^ if. 
Per Niyogiy J,, dissenting. — Courts in Berar which 
have been established or continued by the authority of 
the Governor-General-in-Council are not foreign Courts 
within the meaning of S. 2 (5), C. P. Code. {Stone, 
C,/., Grille, Niyogi, Gruer and Bose,//.) JaGNI 

Ram V, Ganpati. I L.R. (1941) Nag. l = 

1941 N.L J. 1 = A.I R. 1941 Nag. 36 (P.B.). 

3. 2 (11)— Hindu son — If legal representative of 

father in respect of separate debt of father — Suit against 
son for father’s separate debt — Decree against son as 
legal representative — If can be passed — S. 53 — Effect of. 
See 1940 Dig., Col. 174. JAMBURAO SaTAPPa v, 
Annappa Ram Chandrappa. 

IL.R. (1941) Bom. 177 = 19210 198 = 
1941 A L.W, 34 = 1941 A W E. (Supp.) 4 = 
1941 O.A. (Supp.) 61 = 13 R B. 240 = 
A.I.R. 1941 Bom. 23 (F.B ). 

S. 2 (11)— Legal representative— Decree against 

holder of impartible estate for compensation in lieu of 
specific performance— Death of the holder and devolu- 
tion of estate on his son — Decree, if executable against 
him as legal representative, 1940 Dig., Col. 1 74. 
Rao Bhimsingh V. Gangaram. 

13 R.N. 334 = I.L.R. ri941)Nag 632 = 

. . . 193 10.598. 

S. 2 (11)— Suit by Hindu widow to recover 
mortgage debt due to husband — Reversioners, if legal 
representatives. See C. P. CODE, O. 32, Rr. 3 and 9 

46 O.W.N. 106.’ 

S. 2 {12)— Mesne profits— Basis of calculation 

—Suit for partition of putni taluk and khas lands 
held thereunder and for profits — I^nds made khas with 
defendants own money— Plaintiff* s right to profits of 
such lands on basis of produce raised. 

Plaintiff sued the defendant for partitioh of certain 
joint properties and for his share of profits of those 
properties till the disposal of the suit. There were 
among the properties a putni taluk and certain plots of 
land held in khas by the putni’dars. The plaintiff’s ca.^e 
was that these lands were comprised in the holdings of 
tenants holding under the putnidars, but those holdings 
had been purchased with the income of the putni and so 
belonged to them in equal shares. The Court found 
that some of these lands were acquired by the defen- 
dant with his own money and not with joint money 
The plaintiff claimed to have the profits of even these 
lands assessed on the basis of khas cultivation 

Held, that the plaintiff was entitled to profits calcula- 
ted only on the basis of the cash rent and that would be 
payable by the subordinate tenants holding under 
the putni and not on the basis of the actual croos 
raised on those plots. {Mitter and Akram TT\ 

Bendy Krishna Choudhury z;. Bholanatw 
Chowdhury. 45 0 W.N 298. 

S. Z—Construction-'Uo any suit**—MeaHi»<r^ 

If includes also decree in such suit, ^ 

When S. 8, C. P. Code, says that “the - 

the body of this Code shall not extend to Tny suit” H 
means that the provisions shall not also extend to anv 
decree passed in any such suit. {Dhavle and Ckaturii 
//.) RANGANADHAM r/. PONNA CHARAMmA. ^ 

S. 9-C.W7 Court -C. P. DM Lfilf Cour/^' 

Whatever the doubts about the District Courts 
be. the C. P. Debt ReUef Courts are 00^0^1 Comte 
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C. P. CODE (1908), S. 9, 

They are special tribunals created for the purpose of 
the Act. CJ. and Bost, J.) DISTRICT JUDGE 

V. SETH SHRI KISANDAS. 

I.L.E. (1941) Nag. 688 = 1941 N.L.J. 486. 

■■ ■ S. 9— Jurisdiction — Determining factor. See 

1940 Dig., Col. 175. Shriniwas Rao v. Secretary 
OF State. I.L.E. (1941) Nag. 107= 

1911.0. 619 = 13 a.N. 199. 

S. 9 and Agra Tenancy Act, Ss. 85 and 120— 

Maintainability of suit tn Civil Court — Fixed rate 
tenant building on agricultural land — Suit for manda- 
tory and prohibitory injunction. 

Where a suit is brought against a fixed rate tenant for 
a mandatory and prohibitory injunction in respect of an 
unlawful construction of a building on the land, as the 
Revenue Court is not competent to entertain such a suit 
either under S. 85 or 120 of the Agra Tenancy Act, a 
suit would lie in a Civil Court under S, 9, C. P. Code, on 
the allegation of the invasion of the rights of the plaintiif 
landholder. {Collister^ Bajpai and Braund^ JJ.) 

Shanti Sarup Das v. Asharfi Sjngh. 

I.L.B (1941) AU. 260 = 192 I.O. 496 = 13 E.A. 327 = 

1941 O.A. (Supp.) 34 = 1941 A.L.W. 18 = 
1941 A. W.R. (H.O.) 34 = 1941 O.W.N. 12= 
1941 A.W.E. (Rev.) 46 = 1940 A.L.J. 906 = 

A.I.E. 1941 AU. 61 (r.B.). 

I »S« 10 — Applicability — Decision in subsequent suit 
Hot likely to affect decision in earlier suit — Stay of 
earlier suit'll f con be ordered . 

A suit by a Hindu widow for division of occupancy 
holding cannot be stayed under S. 10, C. P. Code, by 
reason of a subsequently filed civil suit by her for a de* 
claration that she is a member of joint Hindu family 
because the decision of the Civil Court in her favour 
cannot affect her rights in the occupancy holding. 
(Shirref.S.M.and Sathe, /.M.) ASHARFA Kuer r. 

Binduya Chal Chaube. 

1941 O.A. (Supp.) 606(1) = 1941 E.D. 688 = 

1941 A.W.B. (Rev.) 761. 

S, 10 — Applicability — Suit by a debtor under 

S. 33 of the U. P. Agriculturists’ Relief Act— Subse- 
quent suit by mortgagee on mortgage — Latter suit if can 
be stayed. 1940 Dig., Col. 176. Behari LaLv, 
DUROA. 16 Luck. 188. 

■ ■■■ 8 . Jurisdiction-^ Application for stay — 

Porum—~Suii pending on Original Side of High Court 
^Application for stay pending disposal of suit in 
mo0HSsal Court— ^If lies on appellate side. 

An application under S. 10, C. P. Code, asking the 
Court not to proceed with the trial of a suit should 
normally be made to the Court which is actually seized 
of the case. An application for stay of a suit pending 
on the Original Side of the High Court until the decision 
of a previously instituted suit in a moffussal Court has 
to be made on the Original Side to the Judge trying the 
suit and not on the Appellate Side of the High Court. 
(^Broomfield and Macklin, JJ.) NaGAPPA ChaN- 
NAPPA V, RAMSING JeSSASING. 

I.L.R. ( 1941) Bom. 325 = 194 I.O. 610 = 
13 R.B. 373 = 43 Bom.L.R.2S6 = 

A.I.R. 1941 Bom. 160 . 

— ' -B. Jurisdiction of High Court — Injunction 
restraining defendant from litigating in another Court 
OH ground of convenience — Power to issue. 

The power of the High Court on its original side to 
issue an injunction restraining the defendant in a suit 
before it from proceeding with a suit in another Court, 
is not restricted by the provisions of C. P. Code. It has 
jurisdiction to restrain a defendant from litigating in 
another Court on the ground of convenience. (Lori 


C. P. CODE (1908), S. 11. 


Wiltiams. J.) NaSFCARPARHA JutE MILLS CO., 
Ltd. V. NiRMAL Kumar Jain. 

I.L.R. (1941) lOal. 373=196 1.0. 415= 
14 R.O. 231 = A.IR. 1941 Cal. 434. 

Ss. 10 and 151 — Jurisdiction of High Court- 

Injunction restraining defendant from litigating in 
another Court — Power to grant. 

The High Court in its original jurisdiction has inhe- 
rent power to grant an injunction restraining the defen* 
dant in a suit before it from proceeding with a previous- 
ly instituted suit in another Court on grounds of 
convenience alone and in spite of the provisions of S. 10, 
C. P. Code. (Lort Williams. /.) BhaGAT SINGH 
BUGGA V. Dewan Jagbir Sawhney. 

I.L R. (1941) 1 Cal.490 = A LR. 19410al. 670. 

S. 10 — Priority of suits — Test — One of the suits 

filed in forma pauperis. See 1940 Dig.. Col, 176. 

raisuddin V . Basti Sugar Mills. Ltd. 

16 Luck. 184 . 

S, 11. Res judicata. 

Adverse finding. 

Applicability. 

Co-defendants. 

Competent Court. 

Connected cases. 

Constructive res judicata. 

Directly and substantially in issue. 

Distinction between res judicata and estoppel. 
Erroneous decision. 

Execution proceedings. 

Ex parte decree. 

Plndlngs. 

Heard and finally decided. 

Issue of law. 

Litigating under same title. 

Might and ought. 5 ‘/^£xpl. IV. 
Miscellaneous proceedings. 

Parties and their representatives..^// Expl. VI, 
Plea of res judicata. 

Pro forma defendant. 

Rent suit. 

Representative suit. 

Revenue proceedings. 

Scope. 

Subject-matter different. 

Expl. IV. 

Expl. VI. 


■ S. Adverse finding— Defendant ehalUnging 
such finding in appeal— Appeal allowed on another 
ground- -Finding, if res judicata. 

Where an adverse finding is expressly challenged in 
appeal by the defendant, but the appellate Court allows 
the appeal on another ground and dismisses the suit in 
consequence, that finding will not stand as the dismissal 
of the suit involves a reversal of the judgment in which 
it is contained. But if it could be shown that in dispos- 
ing of the appeal, the Court, while dismissing the suit on 
another ground still intended to maintain the finding of 
the lower Court against the defendant, the finding may 
operate as res judicata, notwithstanding the dismissal of 
the suit, as being embodied in a judgment which is sub- 
sisting and in force. (Biswas. J.) SaRASHIBALA SEAL 
V. ATASi Kanta. 46 O.W.N. 220. 

S. 11 — Applicability — Cause of action — Suit for 

specific performance of contract of sale — Subsequent 
suit for possession— Bar. See C. P. CODE, SS. 16, 99 
AND O. 2, Rr. 2, 3 AND 4. 43 BOULL.B. 293. 

S. 11 — Applicability — Execution proceedings— 
Exeeution against surety **sineck ofT* after enquiry iseto 
merits — Effect. 
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a. P. CODE (1908), S. 11 . 

Though S. 11, C. P. CocJe, does not in terms apply to 
execution proceedings, the principle of r^s judicata 
applies. Where an execution application against a 
surety is enquired into and on its being found that he 
did not stand surety to the judgment-debtor, the 
application is dismissed and the proceedings ‘struck off’, 
there is an adjudication on the merits in respect of the 
surety’s liability and hence it would operate as res judi- 
cata in subsequent execution proceedings against the 
surety. An order ‘striking off’ an execution application 
cannot be always regarded as legally ineffective. 
(^Bennett, J.) RAM GOPAL v. BaNSIDHAP. 

1941 O.WN. 1227 = 1941 A. W.E. (Eev.) 1053 = 

1941 O.A. 931. 

■S. 11 — Co-defendants — Conditions necessary. 

Per Nasim AH, /. — The limits within which the 
doctrine of res judicata should be applied as between co- 
defendants are these : — (a) that the co-defendants were 
necessary or proper parties in the former suit; (^) that 
there was a conflict of interest between them; (f) that 
there was a necessity to decide that conflict in order to 
give the plaintiff appropriate relief; and {d) that there 
was a decision of the question between the co-defen- 
dants. {Syed Nasim Ali and Pal, J/.) RadhaRANI 
Dassi V. Binodamoyee DaSSI. 74 O.L.J. 180. 

S. W^Co-defendants — Points for consideration. 

In order to see whether the doctrine of res judicata 
may be invoked in a subsequent suit by persons whose 
predecessors had been impleaded as co-defendants in a 
previous suit or who were themselves co-defendants in 
such previous suit, it is necessary to consider the follow- 
ing points: (1) What was the relief claimed by the 
plaintiff in the previous suit ? (2) Were the co-defen- 
dants proper parties to the suit ? (3 } Was there a conflict 
of interest between them? (4) Was it necessary to 
decide that conflict in order to give the plaintiff the 
relief that he claimed ? (5) VVas the question in issue 
between the co-defendants actually dicided. i^Edgley 
and Biswas, //.) PaTEH NaSIB v. SwaruP ChaND 
HUKUM CHAND, 73 O L.J. 476. 

-3. 11 — Co-defendants — Pes judicata — Conditions 
—Partition suit — Rule in— Defendant claiming share 
giving rise to conflict of interest— Court giving express 
decision as to share though decision not necessary for 
giving relief to plaintiff — Res judicata. See 1940 Dig., 
Col. 178. HARIHAR PRASAD SiNGH v. NARSINGH 

Prasad Singh. IS E.P. 471=192 1.0. 441 = 

7 B.E. 402= = 22 Pat.L.T. 663=A.IB. 1941 Pat. 83. 

g. 11 — Co-defendants — Res judicata — Plea 

neither raised nor decided as between defendants^! f 
res judicata in subsequent suit by one defendant against 

another, , « . 

Where in a suit brought against A and B and another 

on the footing that A was principal or B was surety, the 
question -as to which of the defendants was the principal 
and who was the surety was neither agitated between A 
and ^ nor decided, a plea by ^ in a subsequent suit, 
brought by B against him for contribution, that he (A') 
was not the principal, is not barred by res juHcata. 
(Fail Ali y.) LAKSHMANA SAHU V. SiMACHALA 

PATRA 194 I.O. 739 = 14 E.P. 68 = 

7 B.E. 817=A.I.B. 1941 Pat. 211. 
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■S. 11 — Competent Court 


Where the earlier suit is decided by a Munsif and 
later on by the Additional Civil Judge, the later decision 
U not barred by /W/V< 2 /tf because the former Court 
was not competent to try the subsequent suit. KYorke 

and Ghulam Hasan, //.) 

194 10 161— 13 B.O, 568 = 1941 O.L.E. 428 — 
mi B D. 369=1941 A.W.R. (Rev.) 396 = 


0. P. CODE (1908). S. 11. 

1941 O.A. 422 = 1941 A.L.W. 492 = 
1941 O.W.N. 648 = A.I.E. 1941 Oudh 429. 

S. 11 — Competent Court — Adjudication by Court 

not having jurisdiction — Res judicata. 

No adjudication on a point with reference to which a 
Court has no jurisdiction can operate as res judicata. 
{Edglcy and Biswas, JJ.) FATEH NASIB v. SWARUP 

Chand Hukum Chand. 73 C.L. J. 476 

^S. 11 — Competcfit Court — Decision by District 

Judge on reference under S. 30, Land Acquisition Act, 
as to title to land acquired — Res judicata. 

A decision by a District Judge on a reference to him 
under S. 30 of the Land Acquisition Act on the question 
of title to the acquired land is a decision of a competent 
Court and operates as res judicata In a subsequent 
civil suit. N*s holding was sold under S. 112 of 
the Madras Estates Land Act and purchased by the 
pred^essor-in-title of P. Subsequently the Government 
acquired a part of the holding under the Land 
Acquisition Act. N and P both claimed the 
compensation money. On a reference to the District 
Judge, the latter decided that P was the owner of the 
holding and entitled to the compensation money. N 
was not present at the hearing of the enquiry. N iter- 
wards filed a suit for a declaration that the sale for 
arrears of rent was null and void for want of notice to 
A^as required by S. 112 of the Estates Land Act, P 
raised the plea of res judicata. 

Held, that the decision of the District Judge on the 
reference under S. 30 of the Land Acquisition Act was 
a decision by a Court of competent jurisdiction and 
therefore operated as res judicata. {Leach, CJ, and 
Krisknaswami Aiyangar, J,) NaNJaPPA ChETTV */. 

Perumal Chettiar. 1941 M.W.N. 268 (2) = 

63 L-W. 364=(1941) 1 M.L.J. 408.' 
S. 11-Competent Court— Meaning— Compe- 

19^0 Die, 

Col, 179. Sahib Nasib Khan v. Qutbunnissa * 

I.L.E. (1940) AU. 691=192 I.O. 689 = 

13 E. A. 340= A.I E. 1941 All. 18. 

S. 11 Competent Court — Pecuniary jurisdie- 
Uon^General principles of \t.% judicata— 

Even if S. 11, C.P. Code, itself cannot^ lpS 
according to its terms to a case of difference in the 
pecuniary value of the two suits at any rate the princi 
pie can be applied. It was held that the principle under- 
lying the section could be applied where the first suit was 

o ^ partnership on a tentative value of 

Rs. 5 ,j 00 and the second was for a claim valued at two 
lakhs Itself to start with. {Stone, C.J. and Clarke, /J 
MITHOOLAL BaBU JAINARAYAN. 

1941 N.L.J. 608 = A.I.E 1941 Nag. 346. 

S. p.— Competent Courts Sadr Munsarim^ 

Question of claim to under-proprietary rights 

A Sadr Munsarim with judicial powers is ‘competent 
according to Gonda Settlement Report to decide claims 
as to under-proprietary rights. {Ghulam Hasan /'I 
BaTUL Bandi i'. Sri Dhar. 192 I.O 259- 

13 H.O- 338 = 1941 O I.^ 99 — 
1941 A.W.R. (Eev.) 19=194iBD 6 - 
1940 O A. 1293 = 1940 O.WJ^ISmII 

AJ.E. 1941 Oudh 189 . 
-—S. 11-Competent Court-^$mall Cause Court- 
Decision in rent suit that tenancy is governed bv 
fer of Property Act-If bars claim in snhsLenf 

suit that tenancy is governed by B. T. Act i^n 
Dig.. Col. 179. Anantamoni Dasi v, Bhola 

196 1.0 870= 14 E O. 146=A.I.E. mi'caS; 

I cases^Appeal in one only- 
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0. P- CODE (1908), S. 11. 

Where a common judgment disposes of a suit by a 
creditor on a pronote and a suit by the debtor under 
S. 33 of the U.P. Agriculturists* Relief Act and the debtor 
is made liable for the same sum of money in both the 
suits, the debtor in the absence of an appeal in his own 
suit cannot maintain an appeal against the judgment in 
the creditor’s suit in which he was the defendant. 
(BaiPai and Dar, JJ.) MAHOMED MOHTASHIM v. 

JOTI Prasad. I.LB. (1941) All. 360- 

194 I.C. 801 = 14 R.A. 7 = 

1941 A.W E. (Eev ) 306= 1941 O, A. (Supp.) 237 = 

1941 A.L J. 246 = 1941 E D 460 = 
1941 A L W, 359 (2) = 1941 O W N. 602= 
1941 A.W E. (H 0.) 128 = A.I.E. 1941 Ail. 277. 

I . 3 . W— Connected casei — Common judgment^ 

Appeal in one case — Res judicata. 

Where in respect of a number of connected cases a 
single common order is passed in one case only and 
there is not even any reference to the connected cases 
and an appeal is preferred against the order in that 
particular case, the proceedings are not quite regular. 
But there is nothing in them that can operate as res 
judtcala. {Shirreff, JM.) BIND BASNI PRASAD v. 
RAMPATI Dei. 1941 A,W E (Eev.) 662 = 

1941 O.A. (Supp ) 493=1941 E. D 630. 


S. W—ConnecUd cases— Common judgment-^ 

Appeal in one— Interference. ^ c. a a 

Per Harper, .S’./)/.— Where four cases under S. 44 
of the Agra Tenancy Act were heard together and dis- 
posed of by a single judgment and an appeal was pre- 
ferred in one only, it was held that though the reasons 
given by the lower Court were not very strong, as the 
matter had been given judicial discretion there was no 
sufficient reason to differentiate one case which came 
upon appeal from the rest. {^Harper, S.M. and Shir- 
reff f.M.') DURGA CHARAN SlNGH v. JAGAI. 

’ 1941 E.D. 686 = 1941 A.W.R (Rev.) 679 = 

1941 O.A. (Supp.) 537. 

— S. 11 — Constructive res judicata— 
of doctrine — Conditions. 

The rule of constructive res iudicaia can only apply 
to matters actually decided and to all matters which are 
necessarily deemed to have been decided by the judg- 
ment. But where the relief prayed for is not dependant 
on the adjudication of a particular matter in issue, by 
no conceivable reason can it be said that the matter must 
be deemed to have been also decided by the judgment. 
{Venkataramana Rao, J.) CHANDRAYYA v. ChiN- 
NAPPA REDDI. 1941 M.W N. 489 = 

A.I.E. 1941 Mad. 763. 

— — S. 11 — Directly and substantially in issue — 
prior partition suit — Opposition by defendants on 
ground property was debuttar of which they were shebaits 
^Finding by Court in favour of defendants not dis- 
turbed in appeal — Subsequent suit for declaration of 
title to same property — Same defendants impleaded both 
in their personal capacity and as shebaits along with 
their tenant — Res judicata. 

The plaintiff sued for partition of certain plots of 
land against three defendants who opposed the suit on 
the ground that the properties were the debuttar 
perties of a deity of whom they were the shebaits. The 
Court found that all the plots except one were absolute 
debuttar property and dismissed the suit in respect of 
them inasmuch as the deity was not made a party. On 
appeal, the High Court did not disturb this finding but 
dealt with the other plot in suit. The plaintiff subse- 
quently brought a suit for a declaration of his title to 
he same plots of land which were found to be debuttar 
in the earlier suit impleading the same defendants both 


0. P. CODE (1908). S. 11. 

in their personal capacity as well as in their capacity as 
shebaits of the deity along with their tenant. 

Held, that the suit was barred by res judicata on the 
following grounds : — (/ ) The question whether the land 
sought to be partitioned in the earlier suit was debuttar 
or not was not one which was merely incidental. It was 
a vital question and it must be taken to be a question 
directly and substantially in issue inasmuch as if the 
property w’as debuttar. the suit for partition would 
necessarily fail, (/i) The suit for partition was not 
dismissed for defect of parties. The reason for the 
dismissal was the finding that the property debuttar 
and the other finding that the suit was bad for defect 
of parties was merely a consequential one. {tip) The 
defendants, although they were impleaded only in their 
personal capacity in the partition suit, contested that suit 
as shebaits on behalf of the deity. They were, therefore, 
litigating under the same title in both the suits. The 
addition of the tenant of the defendants as a party made 
no difference as he was not asserting any independent 
title in himself, (/z/) The decision of the Court in the 
earlier suit as regards the land which it held to be 
debuttar had not merged in the decision of the High 
! Court. {Sen, /.) NaBENDRA KiSHORE ROY V. 

I PurnaSaSHi ChaUDHuri. 46 O.W.N. 864. 

•S. 11 — Directly and substantially in issue— 


Subject-matter in prior proceeding not identical with 
subject-matter in later proceeding — Claim in respect of 
attached crops on land — Dismissal — Subsequent attach- 
ment of land itself — Claim to lami — If barred by res 
judicata. 

An order on a claim petition in relation to attached 
crops standing on a plot of land cannot operate as res 
judicata in a subsequent claim petition in respect of the 
land itself when the land is attached by another decree- 
holder in execution of a decree against the same judg- 
ment-debtor; the subject matter of the claim order in the 
prior claim which related to the crops is not identical 
with the subject-matter of the subsequent claim which 
relates to the land itself. {Kingy /.) PethURAJU 
KONEz/. MUTHUSWAMI AlYAR. 

1941 M.W.N. 982= (1941) 2 M.L.J. 784. 


■'3 11 — Doctrine of xt.% \x^\ccsXik and of estoppel— 
Distinction between. 

Per Paly J . — The doctrine of res judicata no doubt 
resembles the doctrine of estoppel in some respects ; but 
the two are materially different. The doctrine of res 
judicata differs from ’estoppel’ chiefly In not resulting 
from an act of parly himself but from a decision of the 
Court. The plea of res judicata amounts to an assertion 
that the very legal rights of the parties are such as they 
have been determined to be by the judgment of a com- 
petent Court and no other Court should proceed to 
determine this again. That which has been delivered in 
judgment must be taken for established truth, In all 
probability it is true in fact ; even if not, it is expedient 
that it should be held as true none the less. The opera- 
tion of the doctrine is thus the transformation of a 
question of fact into a question of law. {Syed Hasim 
Aliand Pal. JJ.') SRIMATI RaDHARANI DaSSI v. 
Srimati Binodamoyee DaSSI. 74 O.L.J. 180, 

•S. 11 — Erroneous decision — Question of jurisdic- 


tion. 

An erroneous decision by a Court that It has no 
jurisdiction, is not a nullity which can be ignored or 
even impeached in a collateral decision. The rule of 
r/j applies to such a decision. {Teh Chand 
and Beckett. JJ.') AnnU Mal HaR NARAIN v. BRIJ 
Lal. 196 I.O. 611 = 14 B.L 164- 

43 P.L.B. 479 1941 LaH. 327- 
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O. P. CODE (1908), S. 11. 


C. P. CODE (1908). S. 11. 


— — S. 11 — Execution proceedings — Constructive res 
judicata — Failure of judgment'debtor to raise objection 
as to absence of personal decree under O. 34, F 6 — 
Estoppel. 

It is wel! established that the principle of construc- 
tive res judicata applies to execution proceedings. The 
failure of the judgment-debtor to object at the proper 
time to the proceedings for attachment and sale of his 
properties other than those mortgaged on the ground of 
the absence of a personal decree under O. 34. R. 6, C. 
P. Code, estops him from taking the objection at a 
later stage. (^Bhide, J.) JOGINDHA SiNGH v. Shib 
NaRAIN Singh. 195 I C. 288 = 14 R.L. 64 = 

43 P.L R. 60 = A I.R. 1941 Lah. 171. 


- S. 11 — Execution proceedings — Constructive res 
judicata — Failure to object to maintainability of appli- 
cation or jurisdiction of executing Court — Disposal on 
footingthat it is a proper application — Effect — Plea 
that later application is barred by limitation as former 
one xvas not according to law — Maintainability. 

If an execution application is not a proper application 
which can be entertained by the executing Court, an 
objection on that score must be raised then and there 
and in the proceedings on that application. When the 
parties proceed on the footing that the application was a 
good one and one which the executing Court had juris- 
diction to entertain, and is disposed of by the Court, it 
must be held that the question of.jurisdiction and main- 
tainability of the application is by implication deemed to 
have been decided against the judgment-debtor. It is 
not open to him to raise this objection on a later occa- 
sion and to plead that a subsequent application for 
execution is barred by limitation as the former applica- 
tion was. not in accordance with law. {Fo 2 l Ali and 
Shearer y //.) HARBANS NARAYAN SinGH v. Uma 

Shankar Prasad. 196 I.C. 621 = 

14 R.P. 215 = 8 B.R. 63 = 22 Pat.L.T. 809. 


S. 11 — Execution proceedings— Constructive res 

judicata — Plea of limitation. See 1940 Dig., Col. l8l. 
BaRKat Ram v. BhaGwan Singh. 19i I.O. 612= 

13 R.L. 307. 

. S. 11 — Execution proceedings — Orders in, when 

operates as res judicata. 

If there is a previous order of the Court operating as 
res judicata which holds that the application under 
consideration was not made in accordance with law*, 
then clearly that matter cannot be reagitated at a subse 
quent stage of the execution. But before an order can 
operate as res judicatOy it must clearly decide that the 
application in question w’as not in accordance with law. 
If it merely rejects or dismisses the application on some 
other ground then there is no decision on the merits and 
when there is no decision on the merits, there is of 
course no res judicata. If it is ambiguous whether an 
order is on merits, then the ambiguity must be construed 
in favour of the person against whom the order is made. 

Hence an order “decree-holder absent. Application in- 
correct. He be awaited for 2nd November 1933,’ or a 
subsequent order “decree-holder absent. He has not 
yet turned up as yet though he was awaited till to-day. 
Application is therefore rejected with cost ’ will not 
operate as res judicata, {fiose^ /.) NatHMAL v. 
?ui KRISHNA. 194 I.C. 641 = 14 R.N. 4 = 

1941 N L J. 319 = A-I.R. 1941 Nag. 152. 

g. ll^Execution proceedings— Order refusing 

relief to defendant on basis of pre-decree agreement— 

Failure to appeal— Effect— Right to claim relief tn 

appeal from decree. , j 

Where no appeal is 61ed against an appealable order 

passed in execution of a decree, refusing relief to the 

judgment-debtor on the basis of an agreement between 


the parties, before decree in the suit, such order becomes 
final and conclusive, and no relief on that basis can be 
claimed or awarded to the defendant judgment-debtor in 
an appeal from the decree itself. (Davis C.J. and 
Westony /.) RAMA BROS. V. FORBES, FORBES CAMP- 
BELL & CO., Ltd. I.L R. (1941) Kar. 227 = 

195 I.C. 626 = 14 R.S. 40 = A.I.R. 1941 Sind 103. 

S. 11 — Execution proceedings — Res judicata — 

Failure of judgment-debtor to substantiate plea — Plea 
if can be raised again at later stage. 

Where the judgment-debtor in answer to a notice of 
sale proclamation objects to the proposed sale of a parti- 
cular item of property on the ground that the property is 
not included in the decree under execution, but fails to 
substantiate his objection, he cannot afterwards raise 
the same plea in another stage of the execution, although 
no sale was held under the prior proclamation and a 
fresh proclamation is taken out for a sale. The matter 
in issue, being res judicata, cannot be re agitated, 

(King, J.) Maharaja of Cochin v. Thupran. 

1941 MW.N. 805 = A.I.R. 1941 Mad. 861 = 

(1941)2 M L.J. 792. 
" S. 11 — Execution proceedings — Res judicata*— 
Order for execution after notice — F.ffect of — Sons pro- 
ceeded against under pious obligation theory of Hindu 
Law— If barred by from pleading limita- 

tion. 

An order for execution made after notice to the 
judgment-debtor who does not appear and offer any 
objection precludes him from raising the plea of limita- 
tion in subsequent proceedings even though the appli- 
cation on w’hich the order is made does not fructify and 
is eventually struck off or dismissed. But the sons of 
the judgment debtor who are proceeded against in exe- 
cution under the doctrine of pious obligation of a 
Hindu son to pay his father^s debts, are not precluded 
from pleading limitation as a bar to execution. (Wads- 
worth and Patanjali Sastriy J/.) VenkataRANGA 
REDDl SlTHAMMA. 53 L.W. 181 = 

1941 M.W.N. 329 = A.I.R. 1941 Mad. 440 = 

„ (1941) 1 M.L.J. 270. 

S. 11 — Ex parte decree, 

A matter must be regarded as res judicata if it is 
actually heard and finally decided in a suit even though 
the decree is passed parte. (Sen, J.) PRiOMBALA 
Debi V. JOHURI Lal Ray. A.I.B. 1941 Cal. 674. 
S. 11— Ex parte decree — If operates as res judi- 
cata. 

An ex pa-, te decree for rent cannot operate as res judi- 
cata. (Sathe. y.M.) ABDUL Hamid v. LaKHPaT 
Rai. 1941 R.D. 321 = 1941 A.W.R. (Rev.) 447 Cl) = 

1941 O.A. (Supp.) 379 (1). 

S, 11— Ex parte decree — Rate of rent — If con- 
clusive. 

Where the question of rate of rent is raised but the 
defendant is subsequently absent and an ex parte decree 
is given for a particular amount, it is not conclusive 
owing to the failure of defendant to prosecute his case. 
(Harpery S.M.") Horilal v. ChuNNA 

1940 R D. 602 = 1941 A.W.R. (Eev.) 90 = 
_ ,1 . 1941 O.A.(Snpp.) 78. 

o* tndtngs— Several issues framed— Deci- 
sion on each — If res judicata. 

Where several issues have been framed, the decision 
on each issue which supports the ultimate decision in the 
case must be regarded as res judicata between the 
parties to the suit. But if a decision on an issue does 
not support the ultimate decree, such decision cannot 
operate as res judicata. (Edgley and Biswas. //) 

Fateh NaSib v. Swarup Chand Hukum Chand. 

73 C.L. J. 475. 
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S. 11 — Heard and finally decided — Claim 

not adiudicatei upon in prior suit — Plaintiff not pro- 
(Ceding with claim — Choice to wait for a different 
action. 

Where a claim made in a prior suit is not judicially 
considered or adjudicated upon between the parties and 
all that happened is that the party elected not to proceed 
with the action for that purpose but to seek a judicial 
decision thereon in other proceedings, there is no bar of 
res judicata to that claim being adjudicated in a different 
suit. {Lord Pussel.) OKUSANVA z/. AKANWO. 

197 IC.27 = 64L W .618 = 
1941 A.W.E. (Eev.) 781 = 1941 O A. 735 (P.C.). 
— — S. 11 — Heard and finally decided — Connected 
cases — Appeal in one only — Effect — Suit on mortgage 
after insolvency of mortgagor — Application by Official 
Receiver to set aside mortgage — Decree in suit and dis- 
missal of application — Appeal by Official Receiver ' 
against dismissal of application alone — If res judicata — 
Provincial Insolvency Act, Ss. 4 and 53— Scope. See 
1940 Dig., Col. 183. Sevadappa Gounder v. 
Naravanaswami Ayyar. 19210.810 = 

13 R.M. 691 = (1940) 1 M.L J. 647. 

Reversed on L.P.A. See (1941) 2 M.L J. 932. 

S. 11 — Heard and finally decided — Decision in 

previous suit holding suit as framed under Mahomedan 
law barred by 0. 22, R.^ (1), C. P. Code-Question 
lohetker subsequent suit based on customary law ts 
barred-^If res judicata. 

A decision may be wrong and a decision may be on a 
pure point of law, but if the matter has been put into 
issue, then the decision will bind the parties and their 
privies in a representative suit. Where a suit as framed 
under Mahomedan law is barred by O. 22. R. 9 (1), the 
question whether the subsequent suit, which is based on 
customary law is barred, cannot be held to be res judi- 
cata^ by reason of the previous decision, whether that 
decision was right or wrong and whether it was on a 
pure point of law or on a mixed question of fact and 
law; for, in those circumstances, the question of custo- 
mary law was neither heard nor decided and therefore 
there could not be any res judicata in the matter. {Tek 
Chand and Dal ip Singh, JJ.) jAN MOHAMMAD v. 

Mohammad Khan. 196 I.0. 180 = 

14 E.L. 132= A.I.E. 1941 Lah. 169. 

——8. 11 — Heard and finally decided — Finding 
without issue. 

In lieu of certain remittances of money made by A to 
B the latter executed a lease, a sale deed and a mortgage 
of different items of property in favour of The suit 
by A for possession of property conveyed by the lease 
and the sale deed was dismissed on the defence of ben- 
ami. story that his remittances were loan to B was 
found to be false. Subsequently sued to enforce the 
mortgage in his favour. 

Held, that the finding in the former suit that the re- 
mittances were not loan did not operate as res judicata in 
the mortgage suit, inasmuch as the question whether the 
remittances were loan was not really an issue in the 
mortgage suit. [Henderson, /.) NUR HOSSEIN v. 

Tamijuddin. A.I.E. 1941 Cal 449. 

— — S. 11 — Heard and finally decided — Matter not 
in issue in previous suit. 

Where in a partition suit by a co sharer the defen- 
dant co-sharer alleges that he has a right of way over 
the land in suit which may be taken into account at the 
time of making the allotment and the right of way is 
neither challenged nor any issue framed as to its 
existence but on the contrary the right has been 
admitted by the other party, the decision in the partition 
suit cannot operate as res judicatd on the question as to 


C. P. CODE (1908), S. llj 

the existence of the right of way in favour of the defen- 
dant. {Sen, J.) BARODA PraSAD PaL v. ASUTOSh 
Pal. A.I.R. 1941 Cal. 289. 

S. 11 — ‘‘Heard and finally decided" — Partition 

suit — Revenue paying land— Preliminary decree decla- 
ring plaintiff lobe entitled to partition — No partition 
effected and no execution taken out- -Fresh suit for 
partition — Res iudicata. See C. P. CODE, S. 47. 

43 Eom.L.E. 971. 

— — S. 11 — Heard and finally decided — Rent suit — 
Tenant's defence that he held land under third person 
overruled — Suit by tenant for declaration that third 
person and not plaintiff in rent suit was his landlord — 
If barred. 

In a suit by the landlord against the tenant for 
rent, the tenant pleaded that he was holding the land 
as tenant of third persons. The tenant's defence was 
investigated and overruled and the suit was decreed in 
favour of the landlord. The tenant then brought a suit 
for declaration that the third party and not the plaintiff 
in the rent suit was his landlord. 

Held, that the suit was barred by the principle of 
res judicata under S. 11, C. P. Code, 

Held, further, that the suit being an inter-pleader suit 
within the meaning of S. 88 and O. 35, R. 5, C. P. 
Code, was not maintainable. {Pal, Jf) PaNCHANAN 
GHOSH V. Sarat Kumar Roy. 

A.I.E. 1941 Cal. 612. 

' S. 11 — Heard and finally decided — Second suit 
for redemption — Usufructuary mortgage — Prior suit for 
redemption — Preliminaiy decree — Final decree dismis- 
sing suit for non-payment of commission fee — Second 
suit — If barred. See 1940 Dig., Col. 183, ADINARA- 
YANA Chktty V. Srirangachariar. 

A.I.E. 1941 Mad. 217. 

S. 11 — Issue of law — Decision on, no longer 

good law— If res judicata. 

A decision on a point of law which has ceased to be 
good law, will not operate as res judicata in a subse* 
quent suit. {Satke, J.M.) Basudeo v. DaTWa. 

1941 A.W.E. (Rev.)480(2)« 
1941 O.A. fSupp.) 439 (2) = 1941 O.W.N. 691 = 

1941 E.D. 373. 

S. 11 —Issue of law— Decision on question of 
jurisdiction — Rights of parties not decided — Decision, if 
res judicata. 

A decision of Court that it has no jurisdiction to deal 
with the case without deciding anything regarding the 
rights of the parties, is not res judicata, {Henderson, 
J.) MEGHRAj Golab Chand v. Chandra Kamal 
BhuiyaN. 196 I.O. 634=^73 O L.J. 410« 

A.LE. 1941 Cal. 493. 

S. 11 — ''Litigating under same title" — Meaning 

of. 

The expression ‘title* in S. 11 refers not to the cause 
of action on which the suit is brought but to the interest 
or capacity of the party suing or being sued. If the 
plaintiff in both suits issuing in his individual capacity 
and in his own interest then he is litigating under the 
same title. Where the defendant Is sued in both suits in 
his individual capacity, a plea of jus tertii cannot alter 
the character of the suit. The landlord in execution of 
his rent decree put the holding of the tenant to sale and 
purchased it himself. On being prevented by the tenant 
from taking posse.«:sion of two plots described in the 
plaint in the rent suit as forming part of the holding the 
landlord sued for a declaration that the plots appertained 
to the holding purchased by him. The tenant pleaded 
jus tertii took the defence that the plots did not 
appertain to the holding but belonged to a deity of which 
he claimed to be shebait. 
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Held, that the parties in both the suits were litigating 
under the same title within the meaning of S. 11. {Sen, 
/.) PRIOMBALA DeBI JOHURl LAL RAY. 

A.IR. 1941 Cal. 674. 
— — S. 11 — Litigating under same title— Prior parti- 
tion suit — Opposition by defendants on ground property 
vjzsdebuttar ol they were shebaits — Finding by 

Court in favour of defendants not disturbed in appeal — 
Subsequent suit for declaration of title to same property 
—Same defendants impleaded both in their personal 
capacity and as shebaits along with their tenant — Res 
judicata. See C. P. CODE, S. 11— DIRECTLY AND 
SUBSTANTIALLY IN ISSUE. 45 C.W.N. 854. 

- S. 11 — Litigating under the same title — Suit on 

mortgage by assignee under unregistered deed — Dismis- 
sal — Fresh suit after obtaining registered deed of assign- 
ment — If barred. See 1940 Dig., Col. 184. JeTHANAND 
ISSARDAS V. Udhomal. I.L.R. (1941) Kar. 99 = 

192 I.G. 676 = 13 R.S l98. 

S. 11 — Miscellaneous proceedings — Decision of 
Revenue Court as to defendants being muafidars — Later 
civil suit to declare that they are not muafidars — Bar 
of res judicata. 

Where a Revenue Court has decided in a suit for 
profits that the defendants are muafidars, the decision 
cannot operate as res judicata in a later civil suit to 
declare that they are not muafidars. {Bennett, /.) 
AZIZ AHMAD Khan v. inayat Khan. 

196 I.O. 1101 = 1941 A W.R. (Rev.) 879 = 
1941 O.IaR. 738 = 1961.0.673 = 
1941 R.D. 851 = 1941 O.A. 805. 

S. 11 — Miscellaneous proceedings^ Findings in 

summary cases under Land Revenue Act — Res judicata. 

Any finding in a summary case under the U. P. Land 
Revenue Act cannot operate as res judicata. {Shirreff 
S M. and Sathe, J.M.) BaLKiSHUN PASI v. KHat- 
rXni 1941 A W R. (Rev.) 685 = 

1941 O.A. 625 = 1941 R.D. 723. 

S. 11 — Miscellaneous proceedings — Proceeding 
under O. 22, R. 5— Orders in — Res judicata. S^e C. P. 
CODE. O. 22. R 5. 43 P L R. 16. 

— — S. 11 — Plea of res judicata — Availability — 
Reasons for declining jurisdiction— If decisions. See 
1940 Dig., Col. 184. Upendra Nath BO«e v LaLL. 

I.LR, (1940) Kar. (PC.) 460 = 
191 I.C. 7=13 R.P.C. 110 = 7 BB. 198 = 
46 C.W N. 204=73 C.L J. 146 = 

43 Bom.L R. 381. 

g, 11 — Proforma defendant— If bound by deci- 
sion — Collusion with plaintiff — Onus. 

A decision in a former suit, which affects the interests 
of a pro forma defendant against whom no relief had 
been claimed, can operate as res judicata in a subse 
quent suit between the same parties. It is immaterial 
that no express issue was framed in that suit with 
regard to his rights, when it is clear from the pleadings 
that his interest was identical with that of the plaintiff. 
The onus would lie on the party who asser^ts to show 
that he was colluding with the plaintiff. {Edglev and 

Biswas, //) Fateh Nasib v. Swarup Chand 
hTumChInd. 73 C.L. j. 475. 

g — tiiit — Decision as to rate of rent — 

When constitutes ^ ^ 

Where in a case no plea is raised as regards the rate 

of rent and no specific issue is framed and the Court 
decrees the suit at a certain rate of rent, the dec,s;on 
would no doubt not constitute as ,ud.cata in a 
subsequent suit, but where the question has been point- 
edly raised and embodied in the form of a speciBc 
issue as to the proper rate of rent, ‘’’f" 

arrived at by the Court upon such issue wiU be r« 


judicata in subsequent suits for rent. {Ghulam Hasan, 

y.) Mahabir Singh v. Tirbhawan Bahadur 
SINGH. 192I.C. 76 = 18R.O. 308 = 

1941 O.L.R.67=1941 R.D. 332 = 1941 O.A. 30 = 
1941 A. W.R. (Rev.) 75 = 1941 O.W N, 30 = 

AI.R 1941 Oudh 269. 

S. 11 — Representative suit — Later suit in per~ 
sonal capacity. 

Where a suit for possession by a monk as representa- 
tive of the Sanghas of kyaungdaik is dismissed, a sub- 
sequent suit by him for possession in the capacity of 
presiding monk is not res judicata. (Roberts, C.J. and 
Dunkley, //.) U ZAWTIPALA U THATDAMA. 

1941 Baiig.L.R. 204 = 194 I.C. 697 = 
14 R B. 1 = A.I.B. 1941 Rang. 169. 

; — S. 11 — Representative suit— Representor aban- 
doning suit — Representee not made a party to the suit 

Fresh suit by representee, if barred by res judicata. 
See 1940 Dig., Col. 185. THAIVaNAI ACHI v. RaMA- 
Nathan Ch ETIYAR. 192 I.C. 683 = 13 R B. 188 = 

a i r, 1941 Rang. 24. 

S. It— Revenue proceedings— Orders in — If res 

judicata. U. P. LAND REVENUE ACT, S. 57 AND C. 
P. CODE, S. 11. 1941 O W.N. 461 = 

«... ^ A.W.B. (Rev.) 228. 

S. 11— Scope — General principles of res judicata 

—Application of —Limits to. 1940 Dig., Col. 386. 

Anantamoni Dasi V. Bholanath. 196 1 C. 870 = 

^ _ ^ 14RC. 146 = A I B. 1941 Cal. 104. 

S. 11 Scope — Issue in proceeding decided by 
final order— Power of succeeding Judge to reopen issue 
in same proceeding at later stage. See l940 Dig., Col. 

186. SUBRAMANIA RaO V. RaMI REEDI. 

1931.0 44=13 R.M. 608 = (1940) 2 M.L. J. 499. 

^ — S. 11 — Scope— Mortgagor adjudged insolvent 

Suit by mortgagee to enforce his mortgage making 
special receiver a party— Application by receiver in 
insolvency for setting aside mortgage as one without 
consideration^Both suit and application heard together 
— Suit decreed and application dismissed— Appeal only 
against order dismissing receiver's application— Decree 
in the suit if operates as res judicata, 

A mortgagee instituted a suit to enforce his mortgage 
on the 23rd June, 1931 and impleaded as a party the 
special receiver in the insolvency of the mortgagor who 
had been adjudicated an insolvent on the 25th 
October, 1930. in the same Court. On the 20th 
August, 1931, the Special Receiver applied in the insol- 
vency proceedings for an order setting aside the mort- 
gage under the provisions of Ss. 4 and 53 of the Provin- 
cial Insolvency Act. The suit and the application were 
heard together and the mortgage was held to be valid. 
The consequence was that the Court granted the mort- 
gagee a preliminary decree and dismissed the receiver's 
application. The receiver filed an appeal against the 
order dismissing his application but filed no appeal 
against the preliminary decree. 

Held, that the unappealed decree did not operate as 
res judicata in the appeal against the order. 16 M T T 

63=I.L.R.29Mad.333 (F.B.),Foll.; (1940) l M l i’ 
647, reversed. (Leach, C.J. and Happell, Nara 
YANAS^VAMI AYYAR SeVADAPPA GOUNDAR 

S 11 Y 664=(1941) 2 M.L>. 932. 

— — S. Subject-matter different— Finding as to 

tetnlneis or othervnse of Hindu family—Crucial toint 

of time different in the two suits. ' 

An earlier decision that a particular Hindu family 
was not ]oint at a particular point of time, could not 
operate as res judicata in a later suit where the question 
IS as to the jointness or otherwise of the same family 
but at a point of time earlier than that to which the 
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prior decision referred. {Yorke and Agarwal% //.) 

Mohanlal V. Ram Daval. 194 I.O 61 = 

13 E O. 626 = 1941 O L.R. 384 = 
1941 A.L.W. 625 = 1941 0 A. 370 = 
1941 A.W.B. (C.C.) 139= 1941 O W N, 677 = 

A.I.R. 1941 Oudh 331, 

S. 11 — Subject-matter different — Same issue 

raised in subsequent suit between same parties and others 
— Bar. 

S. 11, C. P. Code, does not say that the entire subject- 
matter of both the suits should be identical. It deals 
with suits as well as with particular issues in the suits. 
If the particular issue raised in both the suits concerns 
the same parties, then the bar providedinS.il would 
apply to that particular issue even though there may be 
other issues raised in the subsequent suit and other 
parties involved in those issues. Accordingly, an issue 
raised and decided in a previous suit between the plain- 
tiff and some of the defendants would operate as res 
judicata in the subsequent suit so far as those defendants 
are concerned, although that issue is raised with respect 
to the other defendants as well. {Sen^ /.) BhOLANaTH 
Chatterji V, monmotha Nath Duita. 

46 C.W.N. 420. 

S. 11, Expl, IV — Applicability — Prior suit for 
declaration of title and possession as owner under sale, 
deed — Dismissal on ground that plaintiff was only 
benamidar and that transaction was only a mortgage 
and not sale — Subsequent suit by benamidar and real 
owner to enforce Res judicata — Same parties. 

See 1940 Dig.. Col. 187, Gurusangappa V BaSLin- 
GAPPA BaSaPPa. 192 I.O. 306 = 13 E.B. 244. 

S. 11, Expl IV — Applicability —Title of trans- 
feree from Hindu widow admitted by lambardar in suit 
for pro6ts “Subsequent suit by lambardar as reversioner 
of estate against transferee, for possession, if barred. 
See 1940 Dig., Col. 187. Balaram v. KewalRaM. f 

191 I.O. 881 = 13 E,N. 221. 
S. 11, Expl. IV — Matter constituting ground of 

defence. 

A matter constitutes a ground of defence only when 
it can be used for the purpose of resisting a claim. 
There must, therefore, be a claim and a matter must be 
such as would defeat the claim either wholly or in part. 
A bare assertion in a plaint is not a claim. It becomes 
a claim when the plaintiff prays expressly or impliedly 
for the Court’s decision upon it, or if the defendant 
reals it as such by denying it and inviting the Court’s 
decision thereon. {Sen^ /.) PrioMBALA Debi v. 
JOHURI Lal ray. A.I.R. 1941 Cal. 674. 

■ “S. 11, Expl. IV — Might and ou^ht — Interprcia’ 
tion. 

S. 11, Expl. IV, C. P. Code, relates to any matter 
which might and ought to have been made a ground of 
attack^in a former suit. The words are not “might or 
ought’ but “might and ought”. The mere fact that 
the plaintiff might have included his claim in the previ- 
ous suit is no ground for saying that he ought to have 
done so. {Tek Chand and Sale^ J J .) SHUJA-UD-DIN 
z/. SiRAJUDDiN. 195 1.0. 81 = 14 R.L. 30 = 

43PLE 44 = A.I.R. 1941 Lah. 139. 

■ '"S. 11, Expl. IV — Might and ought — Meaning. 
The matters that ought to be taken’ referred to in 

the Expl. IV, to S. ll, C. P. Code, must be matters 
connected with the cause of action and the questions in 
issue between the parties at the time. {Darling, S.M. 
and Romford, JM.) MACKINNON v. SaMPAT KuMAR 
SINHA. 1941 B.D. 678. 

Expl» Might (iftd ought^^P rtvious 
Suit by wife for divorce—No alternative plea for deela^ 
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ration that she is not wife — Subsequent suit for sueh 
declaration — If barred by res judicata. 

It cannot be said that a person petitioning the Court 
for a divorce as a husband or wife ought to add an 
alternative plea asking for a declaration that he or she 
is not a husband or wife at all, because the marriage has 
long ago ceased to exist. These matters are so dissimi- 
lar that their union not only might but must certainly 
lead to confusion. Hence the failure of a wife in earlier 
suit for divorce to raise alternative plea for declaration 
that her marriage has ceased to exist will not bar a sub- 
sequent suit for such declaration. {Roberts, C>J. and 
Mostly, J.) U Sin v. Ma Ma Lay. 

1941 Eang.L.R. 14 = 1941.0. 482 = 13 RE. 311 = 

A.I.R. 1941 Rang. 118. 

S. 11, Expl- rV — Might and ought — Pro forma 

defendant. 

When no relief is sought against a pro fotma defen- 
dant, it is not necessary for him to raise any defence in 
the suit. A decree passed against him without amending 
the plaint or without giving him any opportunity to be 
heard cannot operate as res judicata by reason of S. 11, 
Expl. IV. C. P. Code. {Harries, C.J. and Chatterji, 

J.) Bhudeb Chandra Roy v. Bhik Shankar 
Pattanik. 196 I.O. 837. 

S. 11, Expl, IV — * Might and ought* — Rent suit 

— Extent of tenancy. 

The main question for determination in a suit for rent 
is whether the relationship of landlord and tenant exists 
between the plaintiff and the defendant, and whether any 
rent is due. It is not necessary for the Court to deter- 
mine the number of dags of which the tenancy consists 
or the exact boundaries or extent of the land of the 
tenancy. The landlord in execution of his rent decree 
put the holding to sale and purchased it himself. On 
being prevented by the tenants from taking possession 
of two plots the landlord sued for a declaration that 
the plots formed part of the holding purchased by him. 
The land of the tenancy was described in the rent suit 
as including the aforesaid plots in order to comply with 
the procedural directions given in S. 148, Bengal 
Tenancy Act. 

Held, that since a decision of the Court in the previous 
rent suit on the question whether the two plots apper- 
tained to the tenancy was not invited and a decision on 
the question was not necessary for the disposal of the rent 
suit and since the claim in the rent suit could not be 
defeated wholly or in part by the tenants showing that 
the two plots did not appertain to the tenancy, .the 
defence that the two plots did not appertain to the hold- 
ing purchased by the landlord was not barred by S. 11, 
Expl, 4, C. P. Code, for it could not be said that the 
question had been decided by implication merely because 
a rent decree had been passed in the previous suit in 
which the landlord in describing the tenancy in his plaint 
stated that the two plots appertained to the tenancy. 
{Sen, J.) PRIOMBALA DkBI V. JOHURI I-AL RaY, 

A.I.E. 1941 OaL 674. 

S. Ill Expl. rV — Might and ought — Suit for 

damages or mesne pro6ts against person in possession 
without title — Omission to claim set off in respect of 
Government revenue paid — Subsequent suit for amount 
of revenue paid — If res judicata. See CONTRACT 
ACT, S. 69. 1941 M.W.N, 966 = 

(1941) 2 M.li.J. 866. 
■ ' S. 11, Expl. VI — Parties and representatiits^ 
Attaching decrte^holder^lf claims usuicr judgment^ 
debtor. 

Attachment does not create any speci6c charge on the 
property attached. It does not by itself give the attach- 
ing decree-holder In strictness a title to the attached pro- 



209 


INDIAN DECISIONS. 


210 


C.P. CODE (1908), S. 11. 

perties but it is the basis of the decree-holder’s right to 
assert his judgment-debtor’s interest in the property 
attached. There is no reason why this right created in 
favour of the decree-holder by attachment cannot be 
considered as a claim under the judgment-debtor within 
the meaning of S. 11, C P. Code. {Sycd Nasitn AH 
and Pal, JJ.) KaDHARANI DASSI v. BINODAMOYEE 

DaSSI. 74 C.L.J. 180. 

S.ll, Expl. VI — Pariits and representatives — 

Suit against a person as sarbarkar of another — DecH 
sion — Binding nature. 

Where a person is mentioned by name as defendant 
but he is really sued as sarbakar of a pardanashin lady 
and is also her uncle and guardian managing her pro- 
perty, the decision in such a suit would bind the lady in 
question and would operate as res judicata in subse- 
quent suits in which she or her representatives are 
parties. {Ghulam Hasan, J.) BaTUL BanDI z/. Sri 
Dhar. 192 I C 259 = 13E.0. 388 = 

1941 O.LR 93=1941 A W E. (Rev ) 19 = 
1941 E.D. 6 = 1940 O.W.N. 1344 = 
1940 O.A. 1293=A.I.E. 1941 Oudh 189. 

S. 11, Expl. VI — Parties and representatives— 

Suit on mortgage by mahant of math— Decree— If res 
judicata and binds succeeding mahants. See HINDU 
Law— RELIGIOUS ENDawMENT — M ath. 

1941 P.W.N. 76 = 22 Pat.L.T. 239. 

S. 11, Expl. {yi) —Religious Endowment- 

Mortgage decree passed against Mahanth If binds his 
successor. 

A mortgage decree passed against a former Mahanth 
does not operate as f'/r judicata against a succeeding 
Mahanth, when there is nothing to show that the former 
Mahanth was impleaded in the suit as representing the 
deity, and no issue on the question of legal necessity was 
raised or decided in that suit. (Chatterji and Meredith, 
//^ Tankijee V. Mathura praSad Missir. 

JJ.) JAN 789 = 13E.P.f35 = 7B.E.669. 

— S 11, Expl. vi — Representative suit or proceed- 
ing— Claim to attached property- Objection to same by 
decree holder — If one on behal f of all creditors. 

A suit by a creditor to set aside an adverse claim 
order may in certain circumstances be in essence a 
suit under S. 53 of the T. P. Act; but where one 
creditor merely resists the claim made by a claimant, 
his resistance in the summary proceedings cannot be 
deemed to be on behalf of all the creditors. {.King, /.) 

FEI'HTIRAIU KONEZ'* Muthuswami Aiyar, 
FKIHURAJU M.W.N. 982=(1941) 2 M,L.J.784, 

g 23 Foreign Judgment Incidents — Judgment 

obtained'in Foreign Court against some of joint pro- 
misors-Suit against the rest 

If barred. See 1940 Dig., Col. 618. NiLRATAN 

MUKHOPADHYA V. COOCH BE^AR 

T xn I LB. (1941) 1 Cal. 171 = 194 I.C. 746- 

LTD. 1 L.JS. 11 = A.I.E. 1941 Cal. 64. 

S 13— Scope-Suit on foreign judgment— 

Nature ‘of relief." ’ pat 14^= 

Zahu V. MUNSHI Das. A.I.E. 1941 Pat. 109. 

S 13 {^^-Applicability-Suit in foreign Court 

—Defendant filing written statement attacking luri^ 
distion of Court— If submission to jurisdiction 

Decree — Execuiabtlity in British India. 

The action of a defendant in filing a written 
memln a suit against him in a foreign Court and 
Strctog the jurisdiction of that Court amounts to 
submission to its jurisdiction as by such a course 
asking the Com t to decide a point in controversy 
between himself and the plaintiff; even a mere submis- 
sion of the issue of jurisdiction to the dectston of the 

y. D. 1941—14 


C. P. CODE (1908), S. IS. 

Court amounts to acceptance of that Court’s jurisdiction. 
S. 13 (a), C. P. Code, dots not apply to such a case, 
and the deciee passed cannot be said to be one not 
pronounced by a Court of competent jurisdiction. {King, 
J.) SUNDARAM PlLLAI KANDASWAMI PiLLAI. 

63 L.W. 89 = 1941 M.W.N. 182= 
A.I.E. 1941 Mad. 387 = (1941) 1 M.L. J. 140. 
■ ■ S. 13 (a) — ''‘Court of competent jurisdiction *' — 

Person born of Cochin parents resident in British India 
— Decree by Cochin Court against such person — If decree 
of Court of competent jurisdiction — Executability in 
British India. 

A person born of Cochin parents in British India, 
where they ordinarily resided, does not lose his Cochin 
nationality by acquiring by birth British nationality. 
The fact that he can claim British nationality under 
S. 2(1) (a) of the British Nationality and Status of 
Aliens Act, 1914, would not preclude him from having 
a dual status, dual nationality being well-recognised. 
Accordingly Courts in Cochin have jurisdiction to pass a 
decree against such a subject, capable of execution in 
British Indian Courts. Any renunciation of his Cochin 
nationality after the passing of the decree will not affect 
the jurisdiction of the Cochin Court to pass such a 
decree. {Leach, C. J, and Somayya, /.) RaMALINGa 

Aiyar v. Swaminatha Aiyar. 

I.L.E. (1941) Mad 891 = 64 L.W. 7S = 
1941 M.W.N. 701 = A.I.E. 1941 Mad. 688 = 

(1941) 2 M L. J. 68. 
I — S. 13(a), (b) aild(d) — Foreign judgment — Con- 
clusive character of— Suit in French Court against 
British Indian subiect — Ex parte decree — Subsequent 
‘‘opposition" application by defendant praying inquiry 
into merits — Rejection of application and confirmation 
of prior judgment— Effect of- If with jurisdiction and 

on merits— Failure to follow rules of British Indian 
procedure— Effect of. 1940 Dig., Col. 190. WaziR 
Sahuz/. MuNSHi Das. 20 Pat. 144 = 

AIR. 1941 Pat. 109. 

-S. IS {h)— Applicability — Defendant set ex 

parte — Defendant getting ex parte order set aside and 

filing written statement raising various issues and then 
withdraiving— Decree after examination of plaintiff— 
If not one cn merits. 

Where a defendant, after getting an order setting 
him^:r parte set aside, files his written statement 
raising various issues in the foreign Court and then 
withdraws, and a decree is given against him by that 
Court after the plaintiff has actually been examined in 
the witness-box, it cannot be held that the decision is an 
ex parte decision and not given on the merits of the 
case within the meaning of S. 13 (^), C. P. Code 
{King, /.) SUNDARAM PiLLAI v. KANDASWAMI 

PILLAI- 63 L.W. 89 = 1941 M.W.N 182 = 

A.I.R. 1941 Mad. 387 = (1941) 1 M.L-J. 140 

~S. 13(b)— Ax parte decree— If not on merits 

5/^1940 Dig,, Col. 190. Wazir Zahu MuNSHi 

c -o ® 1941 Pat. 109. 

S. 13 (d)— Natural justice— Meaning of. See 

1940 Dig., Col. 190. Wazir Zahu v. Munshi Das 

S.13 {^}— Applicability— ' Fraud''— Meaning- 

Decree obtained on evidence which is not true but whieh 
is believed by Court— If vitiated. 

It cannot be said that merely because a plaintiff 
obtains a decree upon evidence which is believed hv the 
Court, but which in fact is not true, the d^ee has 
been obtained by fraud so as to attract the operation 

of' S. 13 (O, C.P. Code. In order to attract S. 13(<f) 
th«re must be fraud connected with the procedure in the 

i suit Itself. J.) SUNDARAM PiLLAI V. KANDA- 
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SWAMI PILLAI. 63L W. 89=1941M.W N 182= 
AIR. 1941 Mad. 387 = (1941) 1 M Xi.J. 140. 

S. 13 (f) — Applicability— -~Claim in foreign 

Court to recover money spent on marriage of minor 
members of joint family — Defen.iants over 18 years but 
minors under British Indian Imxv being wards under 
guardian — Decree — If unenforceable in British India 
under S. 13 (/). 

Plaintiff sued defendants 1 and 2 in a foreign Court. 
The 1st defendant was married to the plaintiff’s daugh- 
ter. and the plain'iff alleged that he had furnished the 
money to pay for the expenses of the marriage, and that 
both the defendants had promised to repay the money 
to him, The plaintiff also claimed re-payment of the 
money independently of the agreement as money due 
from the joint family of the defendants to reimburse 
him for what he had spent-upon a marriage which was 
a duly devolving upon that family. Both the defendants 
were at that lime above 18 years of age, but were 
minors according to the law of British India, being 
under 21. as they had guardians appointed for them 
under the Guardians and Wards Act. A decree was 
passed and sought to be executed in British India. The 
defendants pleaded S. 13 (/'), C P. Code, in bar of exe- 
cution. 

Held, that the claim was founded partly perhaps upon 
a breach of the Contract but also partly upon a 
claim under S. 68 of the Contract Act which in no way 
involved its breach ; and whether the claim was good or 
bad, the decree given sustained a claim which was not 
wholly founded upon a breach of the Contract. The 
plaintiff couhl not therefore be prevented from executing 

his decree in British India by S. 13 (/), C. P, Code 

{King, /.) SUNDARAM PlI.LAI V. KaNDAS’.VAMI 

Pillai. 63L.W 89 = 1941 MWN 182 = 

A.I.B. 1941 Mad. 387 = (1941) 1 M,L,J. 140. 

Ss. 16. 99 and 0. 2. Rr. 2, 3 and Applica- 
bility and scope — Suit for specific performance of con- 
tract of sale of immovable property and possession — | 
Vendor and subsequent purchaser made defendants — 
Jurisdiction — Joinder of claims — leave of Court — 
necessity — Separate suits — If barred by Res judicata. 

Where an agreement is entered into for sale of im- 
movable property in favour of one person and subse- 
quently the vendor sells the properly to another under a 
conveyance, the prior vendee is entitled to bring a suit 
against both the vendor and the subsequent vendee for 
spe:i6c performance of the contract as well as for 
possession. It is settled law that the cause of action for 
specific performance is distinct from that for possession 
and a subsequent suit for possession after a suit for 
specific performance would not be barred by res judicata 
or 0. 2, R. 2, C. P. Code. But though a separate suit 
for possession is not barred, the two causes of action 
may be joined in the same suit for the sake of conveni- 
ence or to avoid multiplicity of suits. The combination 
of the two suits is not repugnant to any provision of 
law. O 1, R. 3, C. P. Code, and S. 27, Specific Relief 
Act, would permit the joinder of all these defendants, iy.. 
the vendor and the subsequent vendees. The Court where 
the property is situate is the Court w’hich has jurisdiction 
to try the suit under S. 16, C. P. Code, so far as the suit 
for possession is concerned. When the subsequent pur- 
chaser also lives where the property Is situate, the Court 
of that place ami that Court alone has jurisdiction to 
try the suit against that defendant. Though the vendor 
reides and the contract is concluded at a pl.ice outside 
the jurisdiction of that Court, it would still have jurl«- 
diction to try the suit against him also by reason of 
S. 16 {d^y C. P. Code. The proviso to S. 16, C. P. 
Code, would not apply to the suit, as it cannot be said 


0. P. CODE (1908) S. 20. 

that the suit is one in personam. The joinder of the two 
causes of action, viz., specific performance and posses- 
sion. is not dependant upon the leave of the Court under 
O. 2, R. 4, C P.Code, because O. 2, R. 4 may not apply 
to a case where the recovery of property is sought as a 
relief consequential on the relief of specific performance 
of a contract, and in practice leave of the Court is 
not asked for. Assuming that leave of the Court is 
necessary for such joinder, the absence of leave of the 
Court is not fatal and is no ground for reversal or varia- 
tion of the decree, because the case would be covered by 
S. 99 C. P. Code. {Broomfield and Divatia, JJj) 
NEW MOFUSSIL CO .LTD. v. SH ANKaRLAL NaRAYAN- 
DAS. IL.R. (1941* Bom 361 = 1961.0.146 = 

14 RB. 100 = 43 Bom LB. 293= 
A I.E. 1941 Bom. 247. 

S. 16 —Declaratory suit — Place of suit — Immo' 

vihle property attached before judgment — Objectors claim 
allowed — Suit for declaration that property belmigs to 
defendant. 

Where in a money suit immovable property is attach- 
ed before judgment and the objector's claim as owner is 
allowed, a suit by the plaintiff for a declaration that the 
property belongs to the defendant should be instituted 
I in the (Tourt within the local limits of whose jurisdiction 
the property is situate. (Henderson, J.) PRABHASINI 
DUTTA V. NkIPENDRA NATH SINHA. 

A.I.B. 1941 Oal. 363, 

17 — Applicability — Application under para. 

20(2), Sch. II— Jurisdiction — Property situate within 
the jurisdiction of several Courts — Jurisdiction to enter- 
tain and deal with application. .5“/^ 19-10 Dig., Col. 190. 

Venkatachei.lam V, Suryanarayanamurthy. 

A.I.R. 1941 Mad. 129 = 
(1940)2M.L.J.620. 

S ^^Jurisdiction of Court— Property situate 
outside British India and outside local limits. 

A British Indian Court can not pass a decree in res- 
pect of property situate outside British India. But it can 
pass a decree in respect of property situate outside the 
local limits of its jurisdiction when the suit is to obtain 
relief in respect of that property as well as property 
situate within its local limits. (Tek Chand and Beckett, 

JJ.) Ram Krishan v. om Parkash. 

43 P.L.R. 489 = A.I.R. 1941 Lah. 347. 

S. 20— *Carrying on business' — Meaning — In- 
surance company with a head office and different sub^ 
agency offices at diferent places — Receipt of premium 

and other business transacted by the branch offices 

Company if carries on business in the place where the 

sub-agency or branch office is. 

Carrying on business' in S 20, C. P. Code, means 
having an interest in the business transaction at the 
particular place and a voice in what is done and a share 
in the gain or lass. Where an insurance company hav- 
ing a head office at Calcutta has a sub-agency office in 
Nagpur, and all business in connection with the policy- 
holders are transacted by sub-agency office and a Bank 
account is also maintained in that place, the company 
must be said to be carrying on business at Nagpur within 
the meaning of S. 20, C, P. Code. {Cla*ke, J.) 

Hindustan Insurance Co. v. nathu. 

1941 N.L.J. 87. 

® 20 — Jurisdiction — Suit by wife against hus- 
band and fafher-in law for maintenance and return of 
stridhan property entrusted at time of marriagcr-Place 
of suing— Suit at place of wife's residence— MaintaiHa- 

bility Rule of debtor seeking out creditor— Applicabi- 
lity of. 

The plaintiff, a Hindu wife, whose marriage took 
place at Negapatam and who was residing with her has* 
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band at Vellore had to leave her husband owing to 
ill treatment by him and returned to her father's place at 
Palghat. Her father-in law was residing at Mayava- 
ram. She filed a suit in Palghat against her husband 
and father-in law claiming maintenance and return of 
stridhanam properties alleged to have been entrusted to 
him at the time of marriage. It was contended that the 
husband and father-in-law' were her debtors and that, in 
the absence of a cont 'act to the contrary, the English 
common law rule that the debtor should seek out the 
creditor applied and therefore the Court at Palghat bad 
jurisdiction to entertain the suit. 

Held^ that the Palghat Court had no jurisdiction 
because no part of the cause of action, whether for 
recovery of maintenance or for return of the entrusted 
properties (return of which must have been contemplated 
either at the family residence at Mayavaram or at the 
place where the husband resided') arose at Palghat, and 
neither of the defendants resided or worked for gain at 
Palghat. The rule that the debtor must seek out the 
creditor could not apply to the case. (L^ach^ C. J. and 
Somayya, A) RaMaLiNGA Iyer v. JayaLAKSHMI. 

53 L.W. 686=1941 M.W.N. 629 = 
A.I.R. 1941 Mad. 695= (1941) 1 M.L.J. 784. 

Ss. 20 (a) and (b) — Principal and agent — Suit 
for accounts by principal against agent — Cause of action 
— Place of business of agent or of principal See 1940 
Dig., Col., 191. Audinaravana KaO Z'. Lakshmi 
naRAYANA RaO. 193 I.C. 81 = 13 R.M. 616 = 

(1940)1 M.L.J. 558. 


S. 20 (c)—Cattse af aetioM^Siiit on cotitraci — 

Place of receipt of letter or telegram of acceptance of 
offer. 

In suits arising out of contracts, a part of the cause of 
action arises where the letter or telegram of acceptance 
of the offer is received and delivered. (^Pataftjnli Sasiri, 

J) Sepulchre Bros. v. Khushal Das Jagjiwan 

Das 64 LW. 345=1941 M.W N. 838 = 

(1941) 2 M.L.J. 481. 
S. 20 {C)— Contract of sale of goods— Breach- 

Place of suing. . * 

The plaintifif firm carrying on business at Amritsar 

agreed to purchase from the defendant certain goods. 
The contract was entered into by correspondence and 
the ofifer to buy the goods was accepted by the defen- 
dant at Bangalore. There was no condition to the effect 
that the payment was to be made at Amritsar. As 
regards delivery, the plaintiff asked for goods to be 
despatched to him from Bangalore by rail at his ex- 
pend Plaintiff sued the defendant at Amritsar for 

damages for breach of contract. 

Held, that no part of the cause of 
Amritsar as the contract was completed at Bangalore 
and paym'ent as well as delivery were to be made there, 
and ^that the Amritsar Court 

diction to entertain the suit. {.Te „ DhaK* 

//.) Amar Nath-Shadt Lal DH^dusa D hak 

TAPPA. 196 1.0. 300=14 a-L. 

s 20 (c)— Place of suing— Contract for sale of 

ooods--Place of payment-creditor’s place of residence 
goods FU P implied intention of 

—Power of court to miu oo-dt. T 282 

parties. S» CONTRACT ACT, S .^9. 22 P.L.T. 282. 

q <>\—Scote of rule embodied tn. ^ 

^ A' AX,-. ^ ')\ CP Code is not limited 
The rule embodied in 5. ^l, '-ouc. 

to appeals and revisions in the same 

Ganpati. I.L.B. 3 f 941 Nag. 36 (P.B.). 

nn 22 and 23 — Scope of— Power of High Court 

to transit “expending in a Court subord.nate to tt. to 


a subordinate Court of another High Court. See 1940 
Dig., Col. 193. KaNHAIYALAL DaGA V. ZUMER I.AL. 

IL.R. (1941) Nag. 311. 
— — S. 23 — Applicability — Plea of want of jurisdic- 
tion taken in oae Court — Transfer, if can be ordered. 
See 1940 Dig , Col. 193. Babu Lal GirdhaRI Lal v, 
Kotumal. I.L.E. (1940) All. 737 = 

192 I.C. 643= 13 E.A. 332 = A.I.R. 1941 All. 27. 

S. 24 — Applicability — Proceedings for enforce- 
ment of injunction under O. 39, R. 1. See C. P. CODE, 
O. 39, HR. 1 and 2 AND SS. 24 AND 36. 

1941 A.L. J. 46. 

■ S. 24 — Powers of transfer — Suit filed in Court 
lacking pecuniary jurisdiction. See 1940 Dig., Col., 193. 
Kanhaiya Lal v. Hamid all 16 Luck. 619. 

S. 24 and O. 7, R. 10 — Suit instituted in proper 

Court — Transfer for disposal to another Judge of same 
Court — Amendment of plaint taking suit beyond juris- 
diction of Judge — Procedure to be followed — Power of 
High Court to transfer— Return of plaint under 0.7, 
R. 10— Necessity. See 1940 Dig., Col 194. BaBU 
Bhai Vamalchand V. hiralal Vamalchand. 

I.L.R. (1941) Bom. 131=1931.0. 242 = 
13R.B. 305 = A.I.R. 1941 Bom. 69. 

Ss. 24 and 37 — Transfer — Effect on interim 

orders. C. P. CODE, O. 39, RR. 1 AND 2 AND SS. 
24 AND^36^ ^ 1941 A.L.J. 46. 

^ S. 84 — “Decree for payment of money” — Mean- 

ing of — Interest on damages — Award of — Discretion of 
Court. See 1940 Dig , Col. 194. BHAGWaNT GENUJI v. 

Gangabisan Ramgopal. LL.R. (1941) Bom. 71 = 

13 B.B.;202 = 191 I.C. 806. 
S. 34 — Interest — Discretion — Province of appel^ 
late Court. 

If a low'er Court in the exercise of its discretion either 
refuses or allows interest, an appellate Court will not 
ordinarily interfere. But where owing to an erroneous 
view of the law that interest is not allow'able by him 
under the provisions of the Debt Conciliation Act, a Judge 
does not allow interest, there is no exercise of discretion 
at all. In such a case the appellate Court will exercise 
the discretion which ought to have been exercised by the 
lower Court. (Stone, C.J. and Bose, /.) SeTH 

Sheolal V. Daddigsingh. 1941 N.L. J. 691. 

S. Interest — Fair rate— 9 per cent, per 

annum. 

The fair rate at which mitrest pendente life should be 
awarded to the plaintiffs would be 9 per cent, per 
annum simple from the date of the suit. (Harries C.J 
and Manohar fall, /.) TiKA SAG v. HaRI LAL. 

195 1.0. 428 = 14 R.P, 122=7 B.R 924= 

A.I.E. 1941 Pat. 276. 
S. 34 Interest Right to — Facts entitling. 
Courts have no power to award interest merely 
because money due is withheld— Facts must be alleged 
and proved which would make the Court hold that it is 
payable under a provision of law or a settled principle 
(Clarke, J.) DISTRICT COUNCIL, WaRDHA v ANNA 
DaulatraO. 197 I.C. 76 = 1941 N.L.J. 371 = 

A.I.R. 1941 Nag. 273. 

— S. 35 — Appeal necessitated by mistake of Court 

Respondent responsible for mistake but not ccmtestinF 
appeal— Appellant— If can be deprived of costs ^ 

Where the respondent to an appeal has been'responsi 
ble for a mistake on the part of the Court which has 

led to the appeal, it would be inequitable to make the 

appellant liable for the whole costs of the appeal though 
the respondent does not contest the appeal. The appel 

Unt must be awarded costs against the respontot 
(Harries, C.J. and Manohar lal, /.) JOYRaM ' 
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Narayan V. Shiva Prasad Singh. 

193 I.C. 32 = 13 R P. 534 = 7 B.R. 603 = 

AI.R. 1941 Pat 416. 
" ■ “S. 35 — Assignee of decree under appeal impleaded 

in appeal — Assignee supporting decree — Costs of success^ 
ful appellant — Liability of assignee for costs of suit 
and of appeal. 

An assignee of a decree who is made a party res 
pondent to an appeal by ihe defendant against the decree 
and who actively asserts the correctness of the decree 
and dots everything he can to obtain the dismissal of 
the appeal by the defendant, may properly be ordered 
to pay the successful defendant the costs not only of the 
appeal but also the costs of the trial Court. {Gentle^ J.) 

Thimmappa Chktiiar V. Thanoavklu Chktty. 

64L.W. 100 = 1941 M.W.N. 854 = 

A.r.R. 1941 Mad. 762 (1) =(1941) 2 M.L J. 119. 

“S 35 — Beneficiary propounding will and tpply- 
ing for probate — Contest by widow — Putting plaintiff to 
proof— ~Costs of beneficiary proving the will — Right to 
— Practice — Duty of Probate C curt to grant letters of 
administration with the will annexed to proper person, 
where no executor is appointed under will. 

Where a beneficiary applied for probate of a will and 
on the application being contested he was put to proof 
of the will. 

Htld, that the usual practice in cases where a plain- 
tiff seeks to establish a will under which he has been 
given a legacy and he is merely put to proof of it, is to 
award costs to both parties from and out of the estate. 
Iri cases where no executor has been appointed under the 
will it is the duty of the Probate Court on the will beii g 
established to direct the issue of letters of administra- 
tion with will annexed to such persons as are under the 
Succession Act competent to administer the es'ate thus 
avoiding further expense and litigation. {Venkat,i- 
ramana Rao and Horwill, JJ) KaNAKaSaBaPATHI 
Chetty V. Unnamai AI AmmaL. 53 L W. 243 = 

1941 M.W.N. 301 = A.I.R 1941 Mad 502 = 

(1941)1 M.L.J. 299. 
S. Z%~Costs in partition uits — Rule — Parties 
if to bear own costs up to preliminary decree. 

It is by no means correct to hold that in partition 
suits parties should bear their own costs up to the pre- 
liminary decree. The question would depend upon the 
nature of the dispute raised in the suit. ( Harries. C.J. 
and Chatterji, J.) JuGESHWAR MISRA v. KiRET 

1941 p.w.N. 667. 

“S- S5 — Costs — Next friend — Order against-— 
Liabilityof estate. 1940 Dig., Col. 1926. SriphaR 
Jeu V. Manindra Kumar. 195 1.c. 473 = 

14RO. 101 = A.I R. 1941 Cal. 272. 

_ 35 — Costs — Unnecessary litigation due to not 

raising p*ea in proper form— Ground for depriving 
successful party of his costs. 

Where owing to the defendant not raising his plea in 
a proper form unnecessary litigation had to be carried 
up to the High Court, he was disallowed his costs in the 
first and second appell ile Courts though he succeeded in 
the second appeal. (Hiyogi, /.) Jamna PRaSad?/. 
MNGHAI Bansidhar. 1941 N L.J. 643. 

- S. 36— Discretion — Defamation— Suit for 
damages— Decree for smaller amount than claimed— Full 
costs — Power of Court to award. See 19-10 Dig., Col. 
415. Venkayva Pantulu V. SuRVA Praka^amma.* 

I.L.R. (1941) Mad. 255 =191 I 0. 600 = 

13R,M 499 = (1940)2M.LJ 328. 

— — S. 35— Discretion — Mortgage suit — Purchaser of I 
mortgaged property undertaking with mortgagor to pay 
purchase. money to mortgagee but failing to do so and 

occasioning suit— Order directing him to pay costs of | 


O. P. CODE (1908), S. 38. 

suit — If justified — Reversal by appellate Court— Pro- 
priety. See 19 AO Dig., Col. 416. KaGHAVACHARIaR 
V. PONNUSWAMI MUDALu 1911.0. 805 = 

13 E.M. 610 = (1940) 1 MLJ.588. 

— — S. 35 — Discretionary matter. See 1940 Dig., Col. 
416. .MaHRANA 2/, Mahraj Narain. 

1941 A.W.R. (Rev.) 62 (2)= 

1941 O.A. (Supp ) 49 (2). 

S. 36 — Mistake of Court — Correction — Order 
for costs — If justified. 1940 Dig., Col. 416, BadrI 

Prasad v. Ambika prasad. 16 Luck. 294= 

13 R.O. 349 = 192 I.C. 332 = 1941 O.L R. 116 = 

A.I.E. 1941 Oudh 91. 
S. 36 and O. 7, R. 10 — Powers of Court- 

Order returning plaint — Condition that plaintiff should 
pay costs of defendant before presenting to proper Court 
— Jurisdiction to impose. 

The Court, when passing an order under O. 7, R. 10, 
C. P. Code, returning a plaint for presentation to the 
proper Court, has no jurisdiction to impose a condition 
that the plaintiff whose plaint is returned shall, before 
presenting it to that Court, pay the costs of the defen- 
dant as a condition precedent. Though under S. 35, C. 

P. Code, the fact that a Court has no jurisdiction to try 
a suit is no bar to the exercise of the power to award 
costs, there is no power to make payment of costs a 
condition precedent to the filing of the suit in the proper 
Court. {Somayya, J.') KESaVaLU NAIDUt. VEN- 

katarama Chettiar. 1941 M.W.N. 817» 

54 L.W. 315= (1941) 2 M.L J. 460. 

S. 35 — Rent suit — Misstatement of area of 

holding by landlord. 

In cases where a landlord deliberately mistates the 
area of the holding in respect of which be claims rent, it 
is only fair that he should bear the costs of the litigation. 
But where the landlord has purchased the interest of a 
co-sharer after partition and in his plaint he describes 
the area of the holding as it is described in the partition 
paper, the accuracy of which he has no reason to doubt, 
it cannot be said that it is a casein which the landlord 
deliberately misstates the area of the holding, and he 
should not therefore be made to bear the costs of the 
suit. {Aganvala, J.) MAHAPFO DAS v. TRIBKNI 

Prasad Singh. 192I.C. 48 = 18RP 394- 

7 B E. 308 = A I E. 1941 Pat 404. 

36 Right to— Failure to produce evidence 
in trial Court — Disentitling circumstance. Ste 1940 
]Mg..Col. 4J7. RamBehari Upadhva V. Shyam 
Charan. 1941 A.W.E.(Eev.) 62(1) = 

(Supp.) 49(1). 

O. wO A oPtctfic tssut QJ to COWiPtflSQtOfy iosts 

—If necessary— Absence— Interference in revision, if 

justi hed. 

1 he framing of a specific issue as to compensatory 
costs is not an essential condition under S. 35 A C. P. 
Code. The non framing of such an issue Is uot there- 
fore a material irregularity meriting interference in revi- 
sion. {Harper, S.M. and Sathe^ J.MJ^ MahUMKD Zea 
JANGI. 1941 R D. 383 (2) = 

1941 A.W.R. (Rev.) 474=1941 O.A. (Supp.) 433. 

S. 88 — Court passing decree incompetent to 
execute — If competent to entertain execution application. 

Under S. 38, C. P. Code, a Court which passes the 
decree is competent to entertain an execution application 
even though it may be Incompetent to execute the same 
owing to the fact that the property to be attached or 
the judgment-debtor to be arrested is outside the 
Courts jurisdiction. {Shirreff, /. M. and Satke, A, 

M.) Mathura Prasad v. Jia Lal. 

1941 O.A. (Supp.) 789=1941 A.W.R. (Rev.) 915» 
1941 R D. 946-1941 A.L.J. (Supp.) 186. 
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0. P. CODE (1908), S. 38. 


-S. 38 — Two Subordinate Judges having same 


local jurisdiction — Decree .passed by one — If can be ex- 
ecuted by other — Power of District Judge to pass order 
in contravention of section. 

If two Subordinate Judges have the same local juris- 
diction assigned to them, it is certainly competent for 
the District judge to distribute the business among the 
two officers, but that would not empower the District 
Judge to make any order in contravention of S. 38, C. 
P, Code, and direct that the decree passed by one of the 
officers could be executed by the other. {Mukherjea and 
Biswas, JJ.) Atamba Singh i'. Gopal Chandra. 

73 C L.J. 351. 

— — Ss. 39 and ^2-^Small Cause Court decree — 
Transfer to regular side for execution against immov^ 
able property — Legality, 

Where the same Judge holds the office both of the 
Judge, Small Causes, and as a judge on the regular side, 
he can, on an application of the decree-holder or other- 
wise, transfer a Small Cause Court decree to the regular 
side for the purpose of obtaining attachment and sale of 
the immovable property. {Young, C.J. and Blacker, 
7.) JALLA Mall Jawahar Mal v. Motxa. 

I.L.a. (mi) Lah. 670 = 43 P.LR. 1 = 

A.I.E. 1941 Lah. 109. 

•S 42 — Scope and effect— Small Cause Court 

■ t > 


decree—Transfer for execution to regular side of 
another Court — Orders in execution— Appealability — 
Revision^Competency . 

Where a decree of a Small Cause Court is transferred 
for execution to the regular side of another Court and 
executed, the orders passed in the execution of the 
decree by such Court are appealable and no revision 
under S. 20 of the Provincial Small Cause Courts Act is 
competent. {C hatter ji, /.) ANANTA SaHU v_. 
BaRAJU SaHU. 7 Out.L.T. 33-22 P.L^. 819- 

A.I.B. 1941 Pat. 624. 

g 42 and Provincial Small Cause Courts Act 

S. 3^— Scope and object of S. 34, Small Cause Courts 
Act— Decree of Small Cause Court— Execution against 
immovable property. 

S 34 of Provincial Small Cause Courts Act contem 
plat^ as legal, the transfer of an execution application 
by a Small Cause Court’s Judge acting in that capacity 
to a Court of ordinary civil jurisdiction also presided 
over by himself. He could aho transfer it to a Court o 

a subordinate judge. Small Cause Courts are no doubt 
to execute decrees against movable property b“< once a 
decree has been passed by the Small Cause Conrt judge, 
it is of the same relative value as any other nioney 
decree passed by any other Court of competent jurisdic- 
tion. NANUNDA .. MAH, 

3 42 Scope — Decree of one C ourt sent to another 

Court for execution-Limitaiion-If depends on charac- 

CodTdeals simply with the manner of 
execuUon and leaves the matter of limitation to be 

s:-^e f ‘^:^er 

t^of rhfc^r 

//.) RANGANADHAM I’O'^nacharamma^ ^ 
S_ iZ^Transftrte Court— Jurhdutim—Hm, 

Court old IS tr^nsi i /iM/i 

very order of transfer. {Thomas, -C, and Agarwai, 


C. P, CODE (1908), S. 47. 

/.) Lal Bhagwat Singh v. HaRi Kishan Das. 

19410.A. 866=1941 AW R,(Eev.) 949 = 

1941 O.W.N.1138. 
S. 46-7Applicability — Attachment before judg- 
ment of property outside jurisdiction. See C. P. CODE 
(1908), Ss. 136 and 46. 1941 O.W-N. 660. 

S. 47 — Appeal — Decree against person in per- 
sonal property— Objection to attachment and sale of 
property on the ground that he holds it as mutawalli — 
if falls under S. ^7 or 0.21, R. 58— Appeal — Com- 
petency. 

Where a judgment-debtor objects to the sale of the 
attached property on the ground that he holds such pro- 
perty as a mutawalli or trustee and therefore it is not 
liable to be sold in execution of a decree obtained 
against him in his personal or individual capacity, S. 47, 
G. P. Code, applies to the case and the order is appeal- 
able O. 21, R. 58, C.P. Code, does not apply to the case 
and hence an appeal, and not a separate suit lies. 
{Davis, C.J. and Weston, /.) ShahbaN MoHIB z/ 
Hemraj raghavji. I.L.E. (1941) Kar. 474* 

S. 47 — Appeal— Dispute between decree-holder 

and court-auctioneer regarding latter's commission— 
Older relating to— If appealable. 

S. 47 applies to disputes relating to execution, dis- 
charge and satisfaction of the claims arising between the 
parties to the suit. Consequently, an order relating to 
a dispute between the decree-holder and the Court 
auctioneer who was not a party to the suit regarding the 

latter's commission is not appealable. {TekChand 7 .) 
Lala Hardwari Mal v. Lala Ganga Ram. 

g Ar, .. j T j Lah. 460. 

o. 47 — Appeal — Legal representative of judg- 
ment debtor— Objection to attachment— Plea that pro- 
perty attached is not assets of deceased but his own pro- 
perty held in individual capacity— Order— Appealabi- 
lity — Separate suit -If necessary. 

Where a legal representative of a judgment-debtor 
objects to the attachment and sale of property on the 
ground that the property sought to be sold in execution 
IS his own property, held by him in his individual capa- 
city, and IS not property coming to him as legal reore- 
sencative of the judgment-debtor and is not assets of the 
judgment-debtor in his hands, the question falls to be 
decided under S, 47, C. P. Code and not under O. 21 
R. 58, C.P. Code. An appeal lies against the order dis- 
missing the objections and no separate suit is necessary 
{Davis, C.J. and Tyabji, 7.) HARBHAGWANDAS v 
RUGHNATH. I.L E. (1941) Ear 211 = 

196 I 0 . 447 = 14 E.S. 63=A.I.E. 1941 Sind 142. 

S- VI— Appial— Objection by judgment -debtor t» 
sale— Plea that property is ghatwali tenure and hence 

not saleable^Order on — Appealability O. 2l R 58 

Applicability— Objection raised at laU stage on dav of 

eolc Duty of Court to consider — Summary rejection— 
Propriety of. * 

An objection to the sale of a property in execution of 
a decree to the effect that the property is a gAatweUi 
tenure and therefore not saleable, is one which goes to 
the root of the jurisdiction of the Court to hold the sale 
and must be determined before the sale takes nUe.’ 
The mere fact that the objection is raised by the 
judgment debtor at a late stage, /.e., on the date Led 
for the sale, ,s no ground for rejecting it summarily. 

Such an objection raised by the judgmentdebtor doJs 

not fall under O. 21, R. 58, C. P. Code. The objecdon 
can byaised under S. 47. C. P. Code, and the order 
passed thereon, is appealable. (Chatterji and Meredith 

jjj ) KusuM Kumari V . Harnath Rai Birijrai ’ 

191 1.0. 188= 13 E.P. 318= 7 EE Us = 

axe. 1941 Pat, 240. 
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S. 47 — Appeal — Order fixing valuation of pro- 
perty under S. 14, Orissa Money Lenders Act — Appeala- 
bility. Bihar Monev Lenders act,S. 14. 

7 Cut.L.T.41 

'■ Ss 47 and 2 (2) — Appeal — Order interpt etiug 
scheme f>atned in suit under S. 92— Order finally 
adjudicating tights of parties under scheme — If decree. 

An order interpreting a scheme framed in a suit 
instituted under S. 92, C. P. Code, or giving direc- 
ions for carrying out the provisions of the scheme can- 
not be regarded as an order passed in execution under 
S. 47, C. P. Code. But an order of a District Judge 
finally adjudicating the rights of the Mohant and the 
committee under the scheme framed in the suit which is 
kept pending and to which they may be regarded as 
parties, amounts to a decree and is appealable as such. 

{Mitter and Khundkar, JJ .) bRJJiB NYAYATIRTHA 

V . Sreemat Dandy Swami Jagannath asram. 

73C.L.J. 532 = A I.E. 1941 Cal. 618. 

“ ' S. 47 — Appso.1 — Order on application under 
O. 21, R. 42 — Order passed after tn-.esiigaticn of claims 
and objections. 

An application for attachment of property under 
O. 21> K. 42, C. P. Code, is a proceeding in execution 
and an oider passed thereon must, therefore, be treated 
as one relating to execution and coming within the 
purview of S. 47, C. P. Code. The fact that before 
passing the order the Court entered into an investiga- 
tion of claims and objections to the proposed attach- 
ment cannot affect the character of the order, parti- 
cularly when the objections were filed not only by 
stranger objectors but also by the judgment-debtors. 
As such, the order will be open to appeal under S. 47, 

C. P. Code. (Biswas and Roxburgh^ JJ .) JaGAT 
Tarini Dassi V . Saroj Ranjan. 

I.LR. (1941) 1 Cal 363 = 196 I.C. 247= 

14 E.O. 196 = 74 C.L.J. 169 = 45 C.W.N. 323 = 

A.I.R. 1941 Cal. 367. 

—S, 47 — Appeal — Order refusing to stay proceed 

ing under S. 174, B. T. Act, 

An order of an executing Court refusing to stay a 
proceeding under S. 174 of the Bengal Tenancy Act in 
spite of a notice under S. 34 of Bengal Agriculturists’ 
Debtors Act is an order relating to execution, and 
although the auction-purchaser is a parly to the proceed 
ing, it is still an order which comes within S. 47, C. P, 
Code, the question at issue being one in which the 
judgment-debtor on the one hand and the decree-holder 
on the other are really interested. This being so, the 
order is open to appeal and an application under S. Il5, 
C.P. Code, is not accordingly competent. (Biswas and 
Roxburgh^ JJ.) MUKIMANNESSA ChaUDHURANI z/. 
RamESWAR BHUKUL. 1941.0.806 = 14 E 0. 17 = 

46 O.W.N. 379= A.I.R 1941 Cal. 264. 

3. ^1-^Appeal — Order under O. 21, R. 66, amen- 
ding sale proclamation — // judicial or administrative 
— Appealability. 

An ordei of the executing Court amending a sale pro- 
clamation, giving certain particularsjabout encumbrances 
or liens on the property proclaimed for sale, under 
O. 21, R. 66, C. P. Code, is not appealable. It is only 
an administrative order and not a judicial one. Even if 
the Court proceeds under the rule after a summary in- 
quiry and purports to decide disputed rights between the 
parties, the decision would be an interlocutory decision 
only and not final. (DaviSy C.J. and Tyabji, J.) GHAN- 

shamdas V . Khudabadi Amil Co-operative Cre- 
dit Bank, Ltd. IL.B. (1941) Ear 199 = 

196 1.0. 367 = 14 R.S. 30=AJ.E. 1941 Sind 101. 

3. ^--Appeal— Parties— Objection filed only by 

one of the heirs of judgment-debtor— Appeal by decree- 

holder— Other heirSf if necessary Parties, 


DIGEST, 1941 

C. P. CODE (1908). S. 47. 

Where an objection under S. 47, C.P. Code, was filed 
by only one of the heirs of the deceased judgment- 
debtor, it is not necessary for the decree-holder filing an 
appeal to make the other heirs parties in it. (Hender- 
son, J.) Radhaballav BaSAK V. Mahendra 
XUMAR Sen. 45 C.W K. 342. 

S 47 — Appeal — Rateable distribution — Decision 

as between rival decree- holders — If appealable. C. 
P. Code (1908), Ss. 73 and 47— appeal. 

1940 Rang L.E. 718. 

S. 47 — Appeal — Representative— Decree against 

insolvents— Attachment and sale of property — Notice 
not served on Official Receives — Application by latter to 

set aside sale on ground of non-service of notice 

Rejection— Appeal — Maintainability — Official Receiver 
— If representative of judgment-debtor. 

Official Receiver in insolvency cannot be regarded 
merely as the representative of the creditors. He 
represents the insolvent and the debtor's interest in the 
properties of his estate devolves on him. Where in 
execution of a decree against certain insolvent debtors, 
properties belonging to them are sold without impleading 
the Official Receiver or serving a notice on him under 

O. 21, R. 22, C. P. Code, an application by the Official 

Receiver to have the sale set aside on the ground of 
non-observance of 0.2l. K. 22. C. P. Code, falls under 
S. 47. The dispute being one between the decree-holder 
and the representative of the judgment debtors, S. 47, 
C. P. Code, has full application and an appeal therefore 
lies against an order rejecting the application of the 
Official Receiver. (Leach. C,J. and Ktishnaswami 
Aiyangar, J.) OFFICIAL RECEIVER, NELLORE v, 

Vknkuh. 63 L.W. 498= 1941 M.WIJ, 577 = 
A.I.R. 1941 Mad. 606=(1941) 1 M.L.J. 669. 
3. 47 — Appeal — Transferee of transferee from 
judgment debtor — Objections by to attachment — Order on 
— Appealability — Representative — 0. 21, A’. 58, 

A transferee from a transferee from a judgment- 
debtor is not a representative of the judgment-del)tor, 
and the objections filed by such transferee to the attach- 
ment of the property in his hands falls not under S. 47, 
C.P. Code, but under O. 21, R, 58. C. P. Code. No 
appeal therefore lies against an order disallowing bis 
claim or objections. (Harries^ C.J. and Manokar 

Lall, J.) Ram Behari Sahai V. Binda Prasad. 

194 10. 45 = 13 R.P. 661*7 BJl. 680 = 

A.I E. 1941 Pat. 394. 

3. 47 — Applicability — Alteration to Party watt 
after judgment and before appeal— Remedy, 

Where after a decision that a wall is a party wall, and 
before an appeal is preferred therefrom a party makes 
alterations thereto without the knowledge or consent of 
the other-side it is an obstruction raised during the pen- 
dency of the suit and it should be ordered to bo removed 
on application made, by the executing Court under 
S. 47 C.P. Code (Davies.) ACHAL D.aS rviSUNDA 
Ram. 1940 A.M.L.J. 120 . 

3.47 — Applicability— Court df Deputy Collec- 
tor under Bengal Rent Act. 

S. 47, C. p. Code, does not apply to the Court of a 
Deputy Collector under the Bengal Rent Act. A party 
aggrieved by an order passed by that Court in execution 
proceedings has, therefore, the remedy of a suit, 
(Henderson, J.) SaKKAL SaRDAR v. ISWAR DAS 

Thira ni. (1941) 2 Oal 366. 

, . ^'^Applicability — Dispute i'Ctwecn party and 

his representative or beUveen persons representing same 

party. 

S. 47, C. P. Code, does not apply where the dispute 
arises between a party and bis own representative or 
between two persons who both represent the same party. 
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O.P. code (1908). S. 47, 


C. P. CODE (1908), S.47. 


{Leackf C./., Pandrang Pow, Abdur Rahman^ Krishna^ 
swami Ayyangar and Patanjali Sastri^ JJ.) ANNA* 
MALAI MUDALI V. KAMASWAMI MUDALI. 

I.L.E. (1941) Mad. 438 = 196 I.O. 204= 
14 B.M. 256 = 1941 M.W.N. 149 = 63 L.W. 27 = 
A.I.E. 1941 Mad. 16l = (1941) 1 M.L.J. 45(F.B.). 
— — S. 47 — Applicability — Execution sale — Setting 
aside — Power of Court under S. 47. See C. P. CODE, 
O. 21, R. 90. A.I.E. 1941 Pat. 666. 

■ ■ ■— S. ^ — Applicability — Partition decree directing 

Payments inter se and for payment of creditors — Pay‘ 
ment to creditors by one — Right to set off against Pay- 
ments due by him to the other. 

Where a partition decree provided for the payment of 
certain amounts by the plaintiff to the defendant and 
also declared the family liable for the payment of the 
debts, and the plaintiff pays certain debts, in an applica- 
tion for execution by the defendant for the recovery of 
the amounts payable to him by the plaintiff a set off was 
pleaded, it was held that the plaintid’s application claim- 
ing set off for the amounts paid by him could be treated 
as a suit for contribution under the powers conferred by 
S. 47, C. P. Code, and the relative rights of parties gone 
into. (jStone, C.J. and Bose, /.) YeSHWANTRAO v. 
BhaSKEKRAO. 1941 N.L.J. 663. 

■ S. 47 — Applicability — Property of judgment- 
debtor's transferee before suit wrongly attached in 
execution of decree against judgment-debtor — Trans- 
feree paying decretal amount under protest and applying 
for refund— Refund under S. 151— Power of Court- 
Separate suit for refund. See 1940 Dig., Col., 199. 
JaiSINGHANI, In re, 191 I.O. 635 = 13E.S. 160. 

S. 47 and O. 21, B. 68 — Applicability— Repre- 
sentative — Insolvent judgment-debtor — Attachment — 
Objection by Official Receiver that all properties vested 
in him from date of insolvency petition— Order dis- 
allowing objection— Appeal— Competency— Remedy- 
Suit. See 1940 Dig,, Col. 199. OFFICIAL RECEIVER, 

Guntur v. Seshayya. 

A.LE. 1941 Mad. 262 = (1940) 2 M.L.J. 860. 

S. 47 — Bar of suit— Decree for money against 

ward of Court of wards -Leave of Court not obtained— 
Execution disallowed on ground of non-compliance with 
S. 60-A, Bengal Court of Wards Act— Suit on decree— 
Maintainability — Principles. See 3940 Dig., Col., 200. 
Lachmi Narayanz'. Mahomed Mehdi. 

20 Pat. 223 = 192 1.0. 387 = 13 E.P. 465 = 
7 B.B. 386 = A.I.B. 1941 Pat. 70, 
S. 47 — Bar of suit — Decree for possession — Pos- 
session obtained without execution — Suit on subsequent 

dispossession'^Maifttainability- 

Where persons who have obtained a decree for posses- 
sion get possession without execution and are subsequen- 
tly dispossessed, they are entitled to sue for possession. 
The fact that they did not execute their decree does not 
debar them from suing for possession, as under S. 47, 
C. P. Code, it is not necessary for them to seek posses- 
Sion through execution, when they are already m po^es- 

Sion. {Ghulam Hasan and Madeley, -lORTn ufl- 
Singh r;. Mangau SINGIL 196r0.99- 

14RO 132 = 1941 B.D. 777=1941 O.L.B. 646- 
1941 O. A 739 = 1941 A.W.E. (Eev.) 771 = 
1941 O.W.N. 1014= A.I.E. 1941 Oudh 616, 

Q ±n.^Bar of suit — Partition suit respecting 
lands paying Government Revenue-Preliminary deeru 
directing that plaintiff is entitled to parUitm No 
executicm taken onl-Fresh suit for parMion-Bar of- 

^'iltho^h fa the'cSTof a'^Vnee determining a right 

to paS;Uh%o\Vbe executed, it^^^^ 

S. 47, C. P. Code, a preliminary decree directing tha 


the plaintiff in the suit was entitled to partition is a 
merely declaratory decree, which, if not subsequently 
enforced, would not debar the plaintiff from filing a 
fresh suit ; S. 47, C. P. Code, does not apply to such a 
case. In the case of property paying revenue to Govern- 
ment, the Court only directs that the plaintiff is entitled 
to partition, which alone it is competent to do. The 
matter then rests with the Collector to effect partition. 
Whether it is regarded as a declaratory decree or as the 
final decree of the Court, there is nothing for the par- 
ties to do in execution, and S.47 will not apply. A 
fresh suit for partition is not also barred by res judicata. 
Looked at as final decree, the prior decree would not 
prevent the Collector from performing his duly of effect- 
ing a partition in pursuance of the decree in the fresh 
suit, if the only difficulty be that he had not performed 
his duty ; and if it is a declaratory decree, it is not a 
decree finally decided within the meaning of S. 11, C. 
P. Code, so as to bar the filing of a fresh suit for parti- 
tion. {Beaumont, C.J. and Setty J.) VlSHNU JANAR- 

dan V. Mahadev Keshav, 43 Bom.L.E. 971, 

S. 47 — Bar of suit — Person impleaded in exe- 
cution as legal representative of deceased party after 
having been dismissed from suit — Claim to property 
covered by decree — If to be set up in execution — Separate 
suit — If barred. 

When a person comes to Court in execution proceed* 
ings as the legal representative of a deceased party, he 
cannot question the decree which has been passed. If 
the decree concerns property in which he claims an 
interest, the decree will not be binding upon him unless 
he was a party to the suit. If he was not a party to the 
suit or if he had been dismissed from the suit his rights 
would be entirely unaffected and he would be in a posi- 
tion to enforce them in a suit instituted by him for that 
purpose. He is not compelled to have his own claims 
to the property decided in execution • proceedings. 
{leach, C./,f K rishnaswami Aiyangar and Chandra- 
sekkara Aiyar, JJj) HamIPGANI AMMAL v. 
Ammasahib Ammal. 1941 M.W.N. 906 = 

64 L.W. 448 = A.I.E. 1941 Mad 898= 

(1941)2 M.L.J. 622 (F.B.). 

— S. 47 — Bar of suit — Puisne mortgagee purcha* 
sing part of mortgaged property— Suit by prior mort- 
gagee — Decree and sale without impleading puisne 
mortgagee purchaser— Application by latter under 
O. 21, R. 89, C. P. Code — Dismissal— No appeal— Suit 
by him. for redemption — Competency — If barred by 
S. 47 or O. 21, R. 92 (3), C. P. Code— Right to redeem 
part. See 1940 Dig., Col. 201. KHIALMALz;. PohumaL. 

193 I.C. 247=13E.S. 214. 

— S. 47 — Bar of suit — Suit for possession by mort- 
gagee decree-holder auction purchaser. See 1940 Dig., 
Col. 202. ABDUL Ghani V. LAL CHAND. 

I.L E. (1941) Lah. 91 = 43 P.L.E. 313. 

— S. 47 — Executability of decree — Decree for 

future maintenance creating charge on property 

Arrears of future maintenance — Recoverability by exe- 
cution—Fresh suit— Necessity. See 1940 Dig., Col. 202. 
Basumati Kuar V. Harbansi Kuar, 20 Pat 86= 

192 I.C 866 = 13R.P. 628 = 7 B E. 646= 

A.I.E. 1941 Pat. 96. 

S. 47 — Executing Court— Power of— Decree 

challenged as nullity on ground of-want of jurisdiction. 
— Objection to under-valuation of suit not raised in 
suit or appeal— If can be entertained in execution. See 
Suits Valuation act, S. ii . 22 Pat.L.T^ 866 

■3.47 — Executing Court — Powers of^Validity 
of decree or jurisdietion of Court which passed decree-^ 
Povfor to go into. 
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O. P. code (1908), S. 47. 

An executing Court cannot go behind a decree and 
question its validity when, on the face of it, it is not a 
nullity. It is not open to the executing Court to go into 
the question of jurisdiction, territorial, pecuniary or per- 
sonal, of the Court which pasjie.l the decree, which, by 
necessary implication, must be taken to have been 
decided by the trial Court when it passed the decree. 
But an executing Court can inquire into and decide that 
a decree is a nullity not on the ground of jurisdiction, 
but because the decree passed is not a decree at all, 
such as in the case of a decree against a dead man. In 
such a case the decree is a nullity and cannot be execut- 
ed, not because the particular Court had no jurisdiction, 
hut because no Court at all had jurisdiction. 
{Davis, C.J. and Lobo, J.) ShINGOMAL POHUMALe/. 
Khushaldas Lekhraj. I.LR. (1941) Kar. 79. 

-3. 47 — MifctlUineoiis proceedings — Ejectment 
under S. 6l of Oudh Rent Act — If can be set aside on 
objection under S. 47. 

As the law provides a remedy by regular suit in the 
case of an ejectment under S. 61 of the Oudh Rent Act. 
the ejectment which has taken place under that section 
cannot be set aside by an objection under S. 47, C. P. 
Code. {Shirreff^ J.M.) SheO NaraIN v. SundaR 
Lal. 1941 A.W.R. (Rev.) 565 (2) = 

1941 O.W.N. 848(1) = 1941 A.L.J. (Supp ) 103=: 

1941 O.A.(Supp.)496 (2) = 1941 R.D. 690. 

3s. 47 and 144 and Court Fees Act. Sch. II, 

Art. 11 — Nature of order under S. 144 — For purposes 
of Court- fee. 

An order under S. 144, C. P. Code, is essentially dif- 
ferent from an order under S. 47. Such an order could 
not be obtained by proceedings under S. 47. A clear 
distinction is drawn between the two cases by S. 2. An 
order under S. 144 is not for Court-fee purposes the 
same as an order under S. 47. {Stone^ C,/. and 
Niyogi, y.) Abdul Majid Shah v. Abdul Sattar. 

I.LB. (1941) Nag. 662 = 1941 N.L.J. 469 « 

A.I.R. 1941 Nag 313. 
— -S. 47— Objection as to saleability of property — 
When could be raised. See 1938 Dig., Col. 222. 
MarOTI V. KiSanlal, I.L.R. (1941) Nag. 381. 

■3. 47 and O. 21, B. 2—P/ea in bar of execution 
— Prc^decree agreement that mortgage decree for sale 
should not be executed against part of hypotheca — If can 
be pleaded. 

Where a final decree in a mortgage suit says that the 
hypotheca or a sufficient portion thereof shall be sold, a 
person who propounds an agreement that certain items 
of the hypotheca should not be sold is clearly attacking 
that decree. Where a judgment-debtor under a mort- 
gage decree for sale comes up in execution with the 
allegation that before even the prelimin iry decree was 
passed he had made an arrangement with the plaintiff 
(decree-holder) that certain items of the hypotheca 
should not be brought to sale, he on his part undertaking 
not to press his defence and to remain ex parte, he is 
clearly pleading an agreement which attacks the decree 
itself. Such an agreement is not a mere agreement 
relating to the execution or executability of the decree 
and cannot be pleaded in bar of execution. ( Sum and 

Mockett,jj.) Kangaya Gounderz/. Muthuswami 
GoundeR. 64 L.W. 157 = 1941 MWN 1044 = 

» 1941 (2) M.ij, 844. 

— — 47 and 68— Question relating to execution — 
Sale by Collector— Application to set aside — Forum. 
1940 Dig., Col. 203. ZiBALr MUKA. 

193 I 0.274 = 13 E.N. 802. 

■3. 47 — ' Representative'^^Decree^holder attach- 
ing property of judgment-debtor— if representative of 
the latter^ 


C. F CODE (1908), S. 47. 

A decree-holder attaching the property of his judg- 
ment-debtor cannot be regarded as a representative of 
the latter, the attachment by the decree-holder is not 
effected by him as the privy or representative of the 
judgment-debtor, but by virtue of a right inherent in 
him to attach what is really the property of the judg- 
ment-debtor at the date of the attachment, {king^ 

/.) Pethuraju Kone V. Muthuswami Aiyar. 

1941M.W.N 982 = (1941)2 M.L.J. 784. 

'S. 47 — Representative — Decrees for rent in 
favour of landlord for earlier and later periods — Exe- 
cution of earlier decree — Sale of holding — Purchase by 
stranger -^Liability of latter for arrears for period 
prior to purchase — Purchaser — If representative of 
judgment debtor, 

A stranger auction-purchaser who purchases a hold- 
ing in execution of a decree for rent with notice that it 
is saddled with liability for arrears of rent for a period 
anterior (O the date of sale, though subsequent to the 
decree under execution, is liable for the rent of that 
period. Such an auction-purchaser purchasing the 
holding subject to a rent charge is a representative of 
the judgment debtor, and his liability may be enforced 
in execution of a decree for rent in respect of the period 
subsequent to the former decree and antecedent to the 
sale at which he has purchased. The rights and liabi- 
lities of the parties have to be worked out by execution 
proceedings and not by a separate suit; such a suit by 
the landlord for the arrears of rent for the period prior 
to the purchase under the earlier decree would be barred 
under S. 47, C. P. Code, his only remedy being by way 
of execution. {Agarwala, /) DaRSON MahTO v. SheO 
Kumar. 22 Pat.L.T. 734=A.I.R. 1941 Pat. 612. 

3. 47 — "Representative'*— Meaning — Auction- 

purchaser of judgment-debtor’s property iu execution. 
See 1940 Dig., Col. 204. BaSUMaTI KuaR v. HaR- 
BANSI Kuer. 20 Pat. 86 = 192 1.0.866= 

13 E.P, 628 = 7 B.B. 546= A.I.R. 1941 Pat. 96. 

3. 47 — 'Representative* — Stranger purchaser in 

execution of money decree — If representative of decree- 
holder — Suit for possession from judgment-debtor's 
representative in interest — Maintainability, 

In execution of a money decree, certain immovable 
property was attached on 18th September, 1921. On 
26ih September, 1921, the widow of the judgment- 
debtor (he having died) sold the property to the 1st 
defendant. On 7th January, 1922, the property was 
sold by the Court in execution proceedings, and the 
plaintiff, a stranger, became the auction -purchaser. The 
plaintitf, who obtained a sale certificate only on 30th 
November, 1931, filed a suit on 1st March, 1932, a suit 
for possession from the 1st defendant and his tenant the 
2nd defendant. S. 47 was pleaded in bar of the suit, 

Held, by the majority {Patanjali Sastri, /., dissent- 
ing), (1) that the stranger purchaser was not entitled to 
apply for possession as against the judgment- 
debtor or his representative In interest under S. 47, C, P. 
Code; (2) that the suit was not therefore barred under 
S. 47; (3) that the stranger purchaser was not a 
"representative" of the decree- holder. 

Per Patanjali Sastri, /.— U) that the stranger 
auction-purchaser must be regarded as the represen- 
tative of the decree- holder; (2) that the question of 
delivery of possession to a stranger auction-purchaser, 
however, did not relate to execution, discharge or 
satisfaction of the decree within the meaning of S. 47. 
{Leach, C.J,, Pandrattg Row, Abdur Rahman, A'rij^fta- 
swami Ayyangar and Paiawali Sastri, //) ANNA- 
MALAI MUDALI V. Ramaswami Mudali. 

ixa. (1941) Mad. 438-196 1,0. 804- 
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0. p. CODE (1908). S. 47. 

UR.M. 255 = 1941 M.W.N. 149 = 53 L.W. 27- 
A.I R. 1941 Mad. 161 =(.mi) 1 M.L.J. 45 (F.B.). 

— S. 47 — Scope — t*re-decree agreement — Snit for 
money on account of sale of goods — Consent order on ap- 
plication for attachment before judgment — Defendants 
handing over goods to plaintiff for sale by latter and for 
appropriation of proceeds towards decree — If can be 
given effect to in execution. 

An application for attachment before judgment in a 
suit for money on account of goods sold and delivered, 
was amicably settled by consent of parties. Tlie parties 
agreed as follows: “Without prejudice to the contentions 
of the parties in this suit or in other proceedings bet^veen 
the parties, the defendants have handed over to the 
plaintiffs the ... . goods as shown in two sheets 

attached. These will be sold by the plaintiffs and the 
net sale-proceeds kept by the plaintiffs pending the dis- 
posal of the suit and pending final orders with regard to 
the same, which will be appropriated towards the decree, 

if any, passed in their favour.” 

Held, that on a proper interpretation of the consent 
order the sum received by the plaintiffs was to be appro- 
priated in satisfaction of the decree and this presumed a 
decree. If presumed a credit in execution and not a 

credit in the suit itself. .... . ^ 

Heldy further, that it was implicit in the terms 

of the agreement that the defendants were to get 
a fair price for the goods and to get credit for this 
price in the proceedings, if not in the suit itself, then in 
the execution of the decree and an inquiry as to the price 
that should have been received for the goods handed 
•over could be and should have been ordered in execution, 

no separate suit being necessary 

C.J and IV^ston. J.) KAMA BROS. t-. FORBES, 

iFORBES Campbell 6- Co., ltd. coc- 

ILR (1941) Ear. 227 = 195 X.C.62g = 

14 R.S. 40 = A.I.R. 1941 Sind 103. 

c Al—S'-oOe — Question of trust — Question 
■whether a wakf r r Llid on not nnder Shia ftAool of 
Mahomtdan Law-If can bt decided in txicut.on 

^Vhereifno invariable rule that in no circumstances 

can a matter relating to a trust be decided in execution 

proceedinTs. Where such questions are difficult and com- 

D kated execution proceedings are not the appropriate 

proceediogs for deciding them. It is not so much a 
proceeaingb I degree. Where the question is 

ry whether waltf is or is not a valid wakf 

only wnein q_Uooi of Mahomedan Law it can be 

under the Shia School ot^M ^ ^ 

toided HEMRAJ Raghavji. 

. Weston, /.) bHAHBAN ^ ^ ^ 

Q An -Scope-Sale wholly without jurisdiction 

—Application by judgment debtor to have it declared 

■^"witoe a'saie is wholly without jurisdiction and con- 
seouent V void as opposed to voidable an applica ion 

under S. 47 n is really necessary. 

setting KUMAR CHANOz;. LACHMI- 

and Meredith, JJ-) 1941 Pat. 666. 

of execution sale. See 
■ sheikh Tamizali t'. nasarali 

mo Dig.. Col. 20 d. a ^ ^ 439^ 

Bhuiya. • a.IR. 1941 Oal. 68. 

q An (s)— Appeal— Dispute between rival repre- 

4 - ' nf Atte tarty — Decision, if appealable, 

cenuuvet of I .elates to a dispute bet- 

^ oarties to the decree and a person 

Sng to ^ a l^gal representative on the others.de. 

Y. D. 1941—15 


C. P. CODE (1908), S. 48. 

It does not apply where the dispute is between persons 
who have rival claims to be accepted as legal representa- 
tives on one side only. In such cases, no appeal lies 
and the decision is merely a summary decision for the 
purpose of enabling the proceedings to be carried on, 
without affecting any right which any person may have 
to the proceeds of the decree. {Beckett, J.) SUNDER 

z/. SitaRaM. 196 I.C 896 = 43 P.L.R. 435 = 

A.I.E. 1941 Lah. 342. 

S. 48 — Applicability — Decree of Presidency 

Small Cause Court — Transfer for execution to Civil 
Court of original jurisdiction — Execution beyond 12 
years of decree but within three years of last execution — 
/A barred — Limitation Act, Arts. 182 and 183. 

It is obvious that by reason of S. 8, C. P. Code, S. 48 
of the Code does not apply to a decree parsed by a 
Presidency Small Cause Court, whether it is being exe- 
cuted by that Court itself or by some other Court of 
original jurisdiction. Where a decree of a Presidency 
Small Cause Court is transferred for execution to a 
Court of original jurisdiction an application for execu- 
tion filed in the latter Court beyond 12 years of the 
decree will not be barred by limitation under S. 48, C. 
P. Code, but will be in time if filed within 3 years of the 
last execution as provided by Art. 182 of the Limitation 
Act. Art. 182 and not Art. 183 of the Limitation Act 
applies to such a case. {Dhavle and Chatter ji , J Jf) 
Ranganadham V. PONNaCHARAMMA. 

7 Cut.L T. 46. 

S. 48— Applicability— '‘Fresh application”— 

Execution application presented within 12 years— Appli- 
cation beyond 12 years for amendment to include 
property or person not named or specified in original 
application— Maintainability— If “fresh” application or 
only in continuation of original application. See 1940 
Dig., Col. 205. Ram Kan bijaiya Prasad Singh v 
Kesho Prasad Singh. 191 1 c 492= 

13 E.P. 326 = 7 B R. 206 = A.IR. 1941 Pat- 635. 

S. 48— Applicability— Sentence of fine- Warrant 

under .S. 386 (1) (^)— Execution under C. P. Code — 
Limitation — Penal Code, S. 70. See Penal Code 

S- 70. 43 Bom.L E. 122'. 

S. Execution application dismissed on 

ground of case being old — Second application for same 
relief — If in continuation of old one. 

An application for execution was dismissed by the 
Court not because of decree-holder’s default or neglig- 
ence but on the ground that the case was an old one and 
the Court intended to remove it from its list. A second 
application was made for similar relief. 

Held, that in these circumstances the second applica- 
tion must be regarded as a continuation of the old one. 
{Tek Chand and Dalip Singh, //.) MUNICIPAL 
COMMITTEE, HaFIZABAD v. GoPAL DaS. 

193 l-C. 334 = 13 R L. 449 = A.l.R 1941 Xiah, 62. 

S. 48 — Fresh application or continuation of old 

Application filing supplementary list of properties to be 
proceeded with. See EXECUTION. 45 O.W.N. 903. 

S. 48— Scope — If controls Ss. 6 and 7 of tha 

Limitation Act. See LIMITATION ACT, SS. 6 AND 7 

A.I.E. 1941 Pat 45 

Z.^Z—Starting Point— Decree of Small Cause 

Court — Hew trial application and subsequent revision 
application in High Court— Effect of on limitation for 
execution — Period — If extended. 

A decree in a suit in the Presidency Small Cause 
Court was passed on 2—2—1926. The decree-holder 
unsuccessfully prosecuted a new trial application and 
thereafter a Civil Revision Petition in the High Court 
whichwasdismissedon 7— 3— 1928. He filed one exe- 
cution application in October, 1938, 
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c. p. CODE (1903), S. 48. 

Held, that the application was barred by S. 48, C. P. 
Code, and the fact that the revision application was Bled 
and dismissed was not immaterial for deciding the 
question of limitation. {Bum ani Mockett^ JJ.) 
NaGaLINGA CHETTY V. vSklNlVASA Aiyanoar. 

63L.W. 284 = 1941 M.WN 292 = 
A.I.R. 1941 Mad. 477 = (1941) 1 M.L.J. 366. 

■ ■■ — S. 48 (l)(b) — Limitation — Decree amount pay- 

able in instalments under compromise In execution pro- 
ceedings — Starting point. See 1940 Dig., Col. 207. 
Chhatfapati pkatap Bahai-ur V. Hari Uam. 

191 1.C. 616 = 13 R.A. 241. 

S. 60 — Jurisdiction — Death of judgment-debtor 
— Substitution of heirs — Power of Court to which 
decree is transferred for execution— Order by transferee 
Court for substitution — Legality — Interference in appeal 
— S.99. See 1940 Dig., Col. 207. DEBENDRA NaTH 
Haldar r- G. A. Aratoon. 19310.245 = 

13 R P. 559 = 7 B.R.515 =22 Pat L T. 439 = 

A.I.R. 1941 Pat 139. 

3. 50 and O. 21, R. 96 — Satisfaction of decree 

— Addition of legal representative — A'ecessity— Proceed 
ings under O. 21. R. 95. 

When once a decree has been fully satisfied, there is 
no need to bring the legal repieseniative on record under 
S. 50, C. P. Code. Where proceedings under K. 95 of 
O. 2l are taken they are between the auction-purchaser 
and the claimants, in which the legal representative of a 
judgment-debtor do not require to be added. {Pollock^ 

j.) Ganpat Singh v. Ramgopal. 

1941 N.L.J. 494 = A IR. 1941 Nag. 322. 

— Sg. 60 (2) and 63 — Liability of Hindu sons — 
Death of father who stood surety for production of crops. 

Where a Hindu father made himself responsible to 
produce certain crops entrusted to him or on failure to 
make good a particular sum and died and the crops dis- 
appeared, it was held that 

Per Harper, S.M. — The father was in the position of 
a judgment-debtor and he having died the decree or 
order could be executed against his legal representative 
who would be liable to the extent of the assets of the 
deceased in his hands and that under S. 53 even 
ancestral property could be proceeded against, if it is 
liable under Hindu Law and the debt not being 
repugnant to good morals, the property in the hands of 
the sons were liable. 

Per Sathe, J.M. — The question of the applicability of 
Hindu Law arose only in respect of ancestral properly 
and that as regards self-acquired properly, there was no 
doubt it was liable under S. 50 (2), C. P. Code. {Har- 
per, S.Af. and Sathe, J.M.) ATTAR SlNGH V. MOHAN. 

1941 E.D. 120 = 1941 O.A. (Sapp ) 156 = 

1041 A.W.R. (Rev.) 229. 

Appointment of receiver in execution — 

fVhen justified. 

Where decree-holder can only exercise the ordinary 
legal remedies at considerable risk and with doubtful 
results, there is ample justlScation for the appointment 
of a receiver in execution in such circumstances. 
^McNair, J.) PuRSATT'AMDaS v. BaIJNATH. 

195 1.0. 69 = 14 R.C. 41 = A.I.R. 1941 Cal. 240. 
' S. 51 — Appointment of receiver — When may be 

made- 

Execution by appointment of a receiver is one of the 
methods of execution provided by S. 5l, C. P. Code, and 
so long as in the circumstances of the case it is the best 
means of securing the rights of the judgment-creditor 
without causing undue hardship to the judgment-debtor, 
there is no valid reason for avoiding this method of 
execution. {McNair^ Jf) SURESH CHANDRA Roy t/. 
PRAKASH Krishna. 46 O.W.N. 1104. 


0 . P. CODE (1908), S. 60. 

S 61 — Execution by arrest — Circumstances — 

Onus — Finding of lower Court — Interference. See 1940 
Dig., Col. 207. JASSAWALA v, AMULYA CHANDRA 

Duita. 191 I.C. 799 = 13 R. a. 280. 

S. 61, Proviso — Applicability — Deciee for 

alimony under Divorce Act — If decree for money. See 
1940 Dig., Col. 207. J. G. Khambatta ». M. C. 
KhamBaita. 13 R.B. 264=192 I.C 606= 

A.I.R. 1941 Bom. 17. 

S. 53 — Applicability — Watan property — Liabi- 

lity in the hands of sen for fathers debts — Bombay 
Watan Act, S. 5. 

Watan property cannot be regarded as property 
inherited by a son from his father so as to exp <se it to 
liability in execution under S. 53, C. P. Code. A son 
does not inherit watan property from his father at any 
rate to the extent of making that property liable for 
the father's debts. To hold that watan properly is 
liable for the father's debts, like other property of a 
Hindu father, would be to go behind the prohibition in 
S. 5 of the Watan Act. {Beaumont, C.J.and Sen, 
J.) Ramabai Shrinivas V. Government of 
Bombay. 194 I.C. 431 = 13 E B 371 = 

43 Bom L.R. 232 = A.I.R 1941 Bom. 144. 

S. 53— Scope and applicability of — Decree for 

compensation in lieu of specific performance. Sec 1940 
Dig., Col. 2U8. RaO BhIMSINGH v. GaNGARAM. 

I.L.R. (1941) Nag. 632 = 193 I.C 598 = 

13R.N.S34. 

Ss. 65 (4) and 145 — Ferfeiture ol security— 
Decree holder making no attempts to execute against 
surety for about three and a half years— Inf erence. 

A judgment-debtor who was arrested in execution of 
decree was released on his furnishing security that he 
w’ould apply within one month to be declared as insob 
v*nt. He failed to apply within one month but the 
decree holder made no attempt to execute for over three 
and a half years 

Held, that the obvious inference was that the decree- 
holder realized that the judgment-debtor had substan- 
tially, if not ttchnically, complied with the order of the 
Court, and that the purposes for which the security was 
given was substantially fulfilled. It would therefore bo 
wholly inequitable at such late stage to order that the 
security should be forfeited. {McNair, /) Jn ENDRA 
MuLLiCK V. Hafiz alla Bux. 194 1 0. 103= 

13 R.C. 483= A.I.R. 1941 Cal. 122. 

S. 65 (4) — Surety under — Liability of — Right 
to apply for discharge before fulfilment of conditions in 
security bond — Contract Act, Ss. 129 and 130. 

A person who becomes a surety under S. 55 (4) of 
theC. P. Code cannot claim to be released from his 
obligation at his pleasure. There is no analogy between 
a security bond executed under S. 55 {^),C. P. Code, 
and a continuing guarantee under S. 129, Contract Act 
and S. 130 of the Contract Act (and its principle) cannot 
apply to a surety under S. 55 (4), C. P. Code. The 
surety under S. 55 (4) cannot be discharged from his 
obligation at any stage before he has fully carried out 
his undertaking to the Court. {PaiaK/ali Sastri, /) 

Sankaranarayana Ayyau f'. Paramasivam 
P iLLAi. 1941 M.W N. 793=(1941) 2 M L J. 660. 

Ss. 60 and 73(as amended by Act IX of 1937) 

-‘Attachment of salary before 1j/ June, 1937, by 
creditor saved by S. 3 of Amending Act — If available 
for rateable distribution to other creditor not so saved. 

An attachment of salary under S. 60 before 1st June, 
1937, made by a judgment-debtor saved by S. 3 of the 
amending Act, is available by way of rateable distribu 
tion to another judgment-creditor who is not covered by 
aforesaid S. 3. {Weston, /.) MaRUTREKR,40 KRISH- 
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C. P. CODE(1S08), S. 60. 

NAJI V. ThaKUKDAS. 194 I.C. 582 = 

14 E.S. 2=A.I.E. 1941 Sind 96. 
— — S. 60 (as amended by S. 35 of the Punjab 
Belief of Indebtedness Act)— Exemption under— 
Onus at proof. 

The onus of proving facts necessary for the exemption 
under S. 60, C. P. Code, as amended by S. 35 of the 
Punjab Relief of Indebtedness Act, lies on the judgment 
debtor for two reasons : (1) the burden of proving an 
exception is generally on the person seeking to prove 
the exception; (2) tht judgment debtor has special know- 
ledge of the circumstances. (jSkemp^ /.) Rama MaL 
V, Bhola Singh. I.L.R. (1941) Lah.44i. 

— S. 60 — ' Property* —Meaning of. 

Per Patt /. — 1 he word "property'’ in S. 60, C. P. 
Code, is u^ed in a very wide sense. All the interests in 
the properties which are available to the judg- 
ment-debtor for his benefit can be seized in execution. 
Even if the properly does not belong to the judgment- ' 
debtor, if he has acquired any right or power in respect 
of the same which can be sold by him for his benefit, j 
such right or power will beseizable property wirhin the 
meaning of the seciion. {^Syed Nasim Alt and Pal, 

JJ.) Kauharani DASSI V. Binodamoyee Dassi. 

74C.L.J. 180. 

S. 60 (i) and O. 21, E. Debt'* —Pro: i- 

dent Fund amount standing to credit of person — 
Liability to attachment. 

The word ‘debt’ as used in S. 60 and in O. 2l, R. 46 
means an actually existing debt that is a perfected and 
absolute debt, not merely a sum of money which may 
or may not become payable at some future lime or the 
payment of which depends upon contingencies which 
may or may not happen. Even though in a Provident 
Fund account an amount stands to the credit of a 
member, he obtains no interest in it until the payment, 
which shows that the mere fact that a certain amount is 
credited to a member's account does not indicate that he 
holds an interest in such amount. The member s right 
to have the money paid to him will arise only in the 
event of his dismissal or retirement as provided in the 
rules of the fund which may or may not happ-n before 
his death or his becoming insane. And this applies 
both to contribution or subscription made by the member 
out of his salary and the contributions made by the com- 
pany. Hence such money even though credited to the 
member's account cannot be attached in execution of a 
decree against him. (Mya Bu and Mosely^ JJ-') SECRE- 
TARY, Burma Oil subsidiary Provident Fund, 
Ltd. z'. dadibhar Singh. A.I E. 1941 Bang. 266 
g go (1) **Debt " — Proiideut fund of com- 
pany for benefit of employees— Money payable to mem 

her after retirement in full or to nominee— Member not 
permitted by rules to dispose of moneys during seriice— 
Effect-Attachability and saleability an execution of 

decree against member-1 f trust money— Trusts Act, 

.S’. 5. 

“Debt” within the meaning of S. 60 (1), C. P. Code 
does not mean a debt only presently payable, but it 
means also a debt due but payable at some future 
time. A debt is a sum of money which is now pay- 
able or will become payable in by reason 

of a present obligation. The defendant-con.pany 

had a provident fund 1,°^ 

the Labour Provident Fund. . 

employee of the company was a subscriber to this 

Fund. The plaintiff havmg obtained a 
R.B.. attached on 11-10-1934. a sum of Rs_ 81 14 3 
out of the moneys lying to the credit of A 'h's 

fund in execution of the decree. On 21— 1U-1V:J4, 
A. r! B. retired from the service of the company, and 


C. P. CODE (1908), S. 60. 

the defendant company thereupon paid to A.R B. the 
entire sum due to him under the Provident Fund Rules. 
In 1936 the plaintiff applied for sale and at the sale held* 
on 27 — 4 — 1934, he purchased the debt. In a suit by 
the plaintiff for Rs. 8M4.3, the defendant pleaded that 
A R.B, created a trust by subscribing to the Fund and 
that in any case the amount was not a debt undei S. 60 
(1), C. P. Code. One of the Rules of the Fund provided 
that no member shall have any claim upon the moneys 
standing to his credit except in accordance with the 
Rule and that the Trustees shall take no cognizance of 
any disposition or assignment of any sums standing to the 
credit of a member. Another Rule provided for a sepa- 
rate account to be kept for each member in the books of 
the Fund, and that the amounts contributed by the 
member and the company together with interest accrued 
thereon should be entered therein. The rules further' 
provided that ^ the management and control of its funds 
fha 1 be vested in the defendant company (hereinafter 
referred to as the "Trustees”). The money due to a 
member on the dale of his ceasing to be a member was 
to be paid to him in full or to such person as he desired, 
within .3 months after his ceasing to be so. 

Held.oxi a Construction of the Rules, (1) that the rules 
were not statutory provisions but only amounted to a 
private contract between the parties, and that the parties 
could not by private agreement alter the provisions of the 

Matute law including the provisions of S. 60 (l) . C. P 

Code; (2) that the sura standing to the credit of A.R B 
on n— 10— 1934 was a debt over which he had a dis- 
posing power within the meaning of S. 60, C.P, Code 
and It could therefore be the subject of a prohibitory 
order or attachment although it could not be sold until 

judgment-debtor. A sale 
held after the retirement of the employee when he ceased 

to be a member, would therefore be valid; (3) that 

tak ng the Rules and Regulations of the Fund, it could not 

besaid that the monejs were trust moneys or vested in 
trustees, as neither the trust fund nor the beneficiary was 

clearly indicated, the member being at perfect liberty to 

withdraw the whole amount if he retired or to nominate a 

new nominee; the essentials of a trust under S 5 of th* 

Trusts Act were absent; and (4j that therefore there was 
valid attachment and a valid sale, and in consequence the 

k's 8^14 the plaintiff for tie sum of 

ks. 01-14-3. {Davis, C,J. and Weston, J.) ISMAIL 

JAKRIA & Co. V. BuRMAH ShEI.L PROVIDENT TRUST 

I.L.E.(1941) Kar. 40l! 

» -v ® ID— Scope— Exemption under— If can be 

waived— Public servant contracting himself out of 
^atutory exemption— Legality. See C. P. Code. O. 21 

__S Rn , ^3 Bom.L.B. 768.' 

/■ ^ "Tools of an 

empt from attachment. *' 

A musician is not an artisan and his musical instrn 

ments are not - the tools of an artisan” exempt from 
attachment under S 60(1) ib) C P Cr^A^ ^ 

pell,J.) Manikyamz/. Manikvamma. ' 

1941 M W.N. 783= (1941) 2 M L.J. 671 

Where a tailor who was using a number of sewing 
machines sells a couple of them after their aftarhm.^T 
and works thereafter in another's shoo rhlf. I 
affect the question of the exemption of ah’ the mach-"”*^ 
from attachment. The criterion in such li^t.^rst the 
position of affairs at the time of execution n"n that 
date he was working m his own shop with all the 
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machines, then all are exempt from attachment; and his 
subsequent conduct and position does not affect the 
nuestion of exemption. {^CollisUr, /.) AHMAD SaYED 
V KaNIZ-^K ZOHRA. I.L.K. (1941) All. 278 = 

193 I.C. 826 = 18 R.A. 456 = 

1941 A.W.R. (H.C.) 56= 1941 O.A. (Supp.)64 = 

1941 A L.J. 117 = 1941 A.L.W. 57 = 
1941 O.W.N. 62 = A J.R. 1941 All. 157. 

‘S. 60 (1) (b) — Tailor y if an artisan — Number of 


sewing machines used— All of them, if exempted f rom 

attachment. ^ _ 

A tailor who uses a sewint; machine is an artisan, and 

the sewing machine is an artisan’s tool. S. 60(1) (^), 
C. P. Code, does not say that only such tools shall not be 
liable to attachment as are necessary for the mainten- 
ance of the artisan. Hence if a tailor has a number of 
sewing machines all of them are exempt from attachment 
though as a matter of fact a single machine might be 
sufficient for his livelihood. {Collister, /.) AHMAD 

Saved v. Kanizak Zohra. 

I.L.R. (1941) All. 278 = 193 I.C. 826--= 

13 R.A. 456 = 1941 A.W.R (H.C.) 65 = 

1941 O.A. (Supp.) 64 = 1941 A. L.J. 117 = 

1941 A.L.W. 57=1941 O W.N. 52 = 

A.T.R. 1941 All. 157. 

-S. 60 (1) (c)— Decree against non-agriculturist 


legal representative— Original debtor agriculturist- 

property if liable to attachment. 1940 Dig., Col. 

210 Sher Singh v. baldev Singh 

I.L.R. (1941) Lah. 588. 

— 60 (1) (c) (as amended by S. 35 of Punjab 

Belief of Indebtedness Act)— (?/ a 
ytar or mere"-// quahfy "lift vacani" outy 

The words “for a period of a year or more in S. 60 
(1) (^)i C. P. Code, as amended b^ S. 35 of the Punjab 
Wuef of indebtedness Act, qualify “left vacant*’ only 
and not “let out on rent or lent to others.” {^Skemp, J.) 

vama mal V. Bhola Singh. 

I.L.R. (1941) Lab. 441. 

g 60(1) (c ) — ^'Houses and other buildings** — 

Exemption from attachment 

Bv the deliberate use of the two words ‘houses and 
buildings" in S. 60 (1) {c) the Legislature meant that 

not only the residential house lived in by the agricul- 

turist but also the other buildings occupied by him 
should be exempt. On a plain reading of the clause, 
there are only two conditions governing the exercise of 
this privilege. Firstly the person claiming it should be 
agriculturist and secondly he should occupy the house 
and the buildings. There is nothing in S. 60 (l) (c) to 
show that when occupying his residential quarter the 
aCTiculturist should also put it to some other agricultural 
n^efor enabling him to keep it safe from his creditors. 
(Mir Ahmady /.) MOHAMMD JaN v. S. S. KirPaL 

198 10. 356 = 14 R Pesh. 28 = 
A.I.B. 1941 Posh 68. 

— — S. 60 (1) Mortgage decree — House of agri- 

cuUurists-If can be sold. 

The house of an agricullunst cannot be sold in execu- 
tion even of a mortgage decree passed against that pro- 
{Alrnand, J.C. and Mir Ahmad, MaHOAI^ED 

Jan V. GuTTA 3 = A.I.E. 1941 Pesh. 63. 

_ g gQ (1) (c) — under — Availability to 

ttran£tr as against auction purchaser. 

Where an owner of property has failed to raise a plea 
under S. 60 (1) (r). C.P. Code, at the time of the execu- 
.ion sale it is not open to a stranger in possession to 
raise the’plea in a suit by the auction purchaser for 
^session of the property purchased by him in auction. 


0. P. CODE (1908), S. 60. 

{Ghulam Hasan, Jf) SHEORAJ v. OaNGA PRASAD. 

1931.0. 675 = 13 R.O. 602 = 1941 O.L.R. 361 = 
1941 A.L.W 619= 1941 A.W.R. (Rev.) 372= 

1941 O.A. 399 = 1941 R.D. 328 = 
1941 A. L.W. 462= 1940 O.W.N. 618 = 

A.I.R. 1941 Oudh 396. 

S. 60(l)(f) — Money due to firm of managing 

agents from company — If constitutes right of Personal 
service. 

Money due to the firm of managing agents of a 
company from the company does not constitute a “right 
of personal service” within the meaning of S. 60 (1). Cl. 
(/). {McNair,/.) I’URSATIAMDAS r/. HaiJNATH . 

195 I.C. 69 = 14 R.C. 41 = AIR. 1941 Cal. 240. 

S. 60 (1), Proviso {g,)— Applicability— Money 

received by retired Government servant in commutation 
of pension — Liability to attachment. 

It cannot be said that commutation of a pension comes 
under the heading of stipends or gratuities under S. 60 
(1) G). C. P. Code, the proviso was never intended to 
apply to money after it has passed into the pocket of 
the pensioner. Where a retired Government servant 
has received a certain sum of money in coramulalion of 
his pension, such amount is not exempt from attachment 
under S. 60 (l) {g). {Davisy C J. and Weston, /,') 
HaSOOMAL SaNGUMAL t/. DIAROMAL LaI.OOMAL. 

I.LE. (194l)Kar. 479. 
S. 60 (1) (1) and (k), (as amended In 1937)-- 

Scope and effect of— Decree obtained against public 
officer in suit instituted after 1st June, l937 — Extent of 
salary attachable — Contribution to Provident Fund- 
Deduction of— Salary — If means net salary or gross 
salary — Income tax — If deductible. See 1940 Dig., 
Col. 211. bhagwan DaSS KAMPRASAD V. Secketaky 
OF state. 193 I.C. 360 = 13 E.P. 684= 

7 B.E. 698 = A I.E. 1941 Pat. 157. 

S. 60. Proviso 1 (1)— Scope of — If controls 

S. 73. C. P. Code. See C. P. CODE, Ss. 73 AND 60, 
Proviso i (0. 1941 N.L.J. 831. 

S, 60 (1) (i). proviso -Scope— If controls 

S. 60, Presidency Towns Insolvency Act — Order of 
allocation under latter — If liable to revocation by reason 
of S. 60. C. P. Code. See PRESIDENCY TOWNS INSOL- 
VENCY Act, S. 00. 1941 M.W.N 9^4= 

(1941) 2 M.L J. 845. 

S. 60 (1) (k) — Applicability^ — Railway guard — 

Allowance of over and above salary— Altachability — 
Advance from Provident Fund — Repayment in monthly 
instalments — Instalments — If deductible from attacha- 
ble salary. See 1940 Dig., Col. 211. KONDAYYA 
NAIDU V. MakianaN. 191 I.C. 462 = 

13 B.M. 49S = (1940) 1 M.L.J. 936. 

S. 60 (1) (k) — Provident Fund — Agreement 

between member and trustee of Provident Fund — Third 
parties^ if affected — Pule as to forfeiture of amount 
on attachment — Effect, 

Two parlies cannot by a mutual agreement do away 
with the existing rights of independent third parties. 
Hence the member and the trustees of a Provident 
Fund Cannot agree between themselves that when a 
third party obtains an order of the Court to attach the 
interest of the member in the fund held by the trustees 
that interest should cease to exist. When the attach^ 
meat is received it is in existence and no understanding 
between the member and the trustees can ensure that it 
shall be deemed to have disappeared. On an attach* 
ment being made the only effect of such an agreement 
or rule is that that portion of the interest of the member 
which is not covered by the attachment, or which exceeds 
the amount mentioned in the prohibitory order, is forfei- 
ted to the trustees. But an attachment order cannot be 
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rendered ineffective so far as regards the amount re- 
ferred to therein, and when the money becomes payable 
to the subscriber it must not be paid otherwise than 
under the orders of the Court. i^Mackney^ /.) R: C. 

Dass V, Secretary of Burma Oil Subsidiary 
Provident Fund Trust (India). Ltd. 

A.I.E. 1911 Eang. 239. 

— — S. 60 (m) — Applicability — Sale of Hindu cc^ 
parcener s interest in joint family proper ty — I f illegdl — 
Want of specification of the interest of coparcener — If 
vitiates sale. 

Where in execution of a decree against a Hindu co- 
parcener, the share of that coparcener in a part of the 
joint family propel ty is put up for sale, the want of 
specification of the extent of the coparcener’s Interest in 
the joint family property cannot invalidate the procla- 
mation or the sale. b. 60 (/;;) has no application to the 
case. The intere&t of a coparcener in the joint family 
property is not a matter of contingency or dependant 
upon any future happening. So far as it is an interest, 
it must ex hypothcsi be a vested interest. {Burn and 
MockettyJJ.) SHANMUGHAM CHETTIAR V. NAGA- 
SWAMI AyyaR & Co. 51LW.365 = 

1911 M.W N. 985 = (1941)2M.L.J. 650. 

S. 61 — Applicability — Attachment — Subsequent 

mortgage by judgment-debtor — Execution sale — Private 
sale by debtor before confirmation of execution sale with 
permission of Court — Deposit of sale proceeds by 
private purchaser — Decree satisfied and aitachnent 
withdrawn — Position and rights of purchase: — Mon- 
tage — If void as against purchaser — Lis pendens — 
Applicability — T. P. Act, S. 52, See 19-40 Dig., Col. 

212. LANKARAM V, SUNDARAGOPALA AYYAR. 

195 I.O. 212 = 14R.M. 152= 
1911M.W.N.66=A.1R. 1911 Mad. 208 = 

(1910)2 M.L.J. 1038 

S, 61 — Applicability— Contract to sell land — 
Subsequent attachment in execution of decree against 
fnfftter—Sale deed in pursuance of contract after attach- 
fmnt— Subsequent Court sale in pursuance of attach 
fnent—If prevails over sale in pursuance of contract— 

T, P, Act, S. 54. 

It is quite clear that though a contract to sell land does 
not create any interest in, or charge on, the property in 
question, it does give rise to an obligation which limits 
the right of the owner; and the attachment of the right, 
title and interest of the owner in the property in execu- 
tion of a decree against him is subject to such limitation 
bv which the judgment-debtor (owner) was bound. There 
is no legal basis for the theory that an attachment will 
orevail against a pre-existing contract binding the owner 
of the land if the attaching decree-holder has no notice 
of the contract. If the attachment is followed by a 
Coart-sale and the purchaser at the Court-sale has no 
notice of this obligation, he will no doubt get a good t tie 
Ld the promisee under the private contract would be Ie« 
to seek his remedy against his promisor. Where, how- 
ever a registered sale-deed is executed after the attach- 
meu’t and before the Court-sale, in pursuance of_the pnor 


Contract to sell made before the attachment the position 

is different. The sale can only be attacked under S. 64, 

r P C^ode which section will apply only if it is shown 

J'hafihe sale is a private transfer cont.ary to the attach- 

f ■Rut when the attachment is subject to the 

,■ n under the previous contract, the sale in pur- 
obl.gat.on under the P«v.o^ be a transfer contrary to the 

atuchment. /.) ATH.NAR^V^f^KONnR 

*'• SUB^AMAnIA AWA^.^ 896 = (19il) 2 M.L.J. 722, 
a 64 and O. 38, B. 10— 

jude«^nt of land-prior agrrcmtnt by defendant to sell 
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land to third party — Right of decree-holder to bring 
property to sale in execution — Remedy, 

The holder of a money decree, who has attached im- 
movable property of his judgment-debtor before 
judgment, cannot bring that properly to sale in satisfac- 
tion of his decree, when the judgment-debtor has, before 
the attachment, agreed to sell the property to a third 
party, and the sale has been completed by a conveyance 
after the attachment. The attachment before judgment 
of properly subject to a contract of sale merely gives the 
attaching creditor a right to the balance of the pur- 
chase-money, if any. He would also have the benefit of 
the vendor’s lien under S. 55 (4) ib), T. P. Act, 
{Broomfield and Divaiia.JJf) HaNGO RAMCHANDRA 

z/. Guri inGappa. I.L.E. (1941) Bom. 290 = 

195 I.C. 547 = 14 E.B. 45 = 43 Bom.L E . 206 = 

A.I.E. 1941 Bom. 198. 

S. 64 — Effect of attachment — Scirpe and applica^ 
bility of 5. 64. 

Attachment creates no new’ title. The attaching 
cieditor only obtains certain negative rights which are 
limited in scope. S. 64 of the C. P. Code sets out these 
limits. The section is restricted to private transfers of, 
and private dealings with the property attached and does 
not extend to invotuntary transfers or other consequences 
which ensue ad invitum the parties because of a statutory 
enactment. {Stone, C.J. and Bose, /.) BhuPA v, 
Saddulal. 1941 N.L.J. 693. 

■ g 04 — Private transfer — Meaning. 

A ‘private transfer* in S. 64 C.P. Code, means trans- 
fer carried out without the intervention of the attaching 
Court or of some Court superior to it or again of some 
Court to which the proceedings have been lawfully trans- 
ferred. A transfer during the pendency of an attach- 
ment is illegal. {Davies!) NOOR HOHAMMED v, 
UmraoMal. 1941 A M.L.J. 61. 

S 64 — Scope of — Attaching creditor, if can 

claim to restrict the effects of a private transfer. See 
1940 Dig., Co). 213. Ram Chandra v. Ram Lal. 
I.L.E. (1940) All. 681 = 191 1 C. 745= 13 E A. 266. 

— — S. 64, Expl. And S, 73 — Court ordering execu~ 
tion application to be filed but mentioning in order that 
attachment should subsist— No such order made on 
application for rateable distribution which was also filed 
— Decree-holder, if can take advantage of order on exe- 
cution application, 

S. 64, Explanation clearly indicates that applications 
for rateable distribution go hand in hand with execution 
application. Consequently, where the Judge orders an 
execution petition to be filed but mentions in the order 
that the attachment shall continue but no separate order 
for the attachment to subsist is made on the application 
for rateable distiibution which is also ordered to be 
filed as infructuous, the decree-holder can take advan- 
tage of the order regarding subsistence of attachment on 
the execution application. {Almond, J.C, and Mir Ah- 
mad, /.) SoHAN Lal Gulab Rai v. Mohammad 
Din Mohammad YuNis. 193I.C. 712= 

13 E. Pesh. 66 = A.I.E. 1941 Pesh. 18. 

S. 66 — Auction-purchaser’s right to possession 

When accrues — Right to mesne profits. StC 1940 Dig 
Col. 214. ABDUL GhaNI v. LaL CHaND. 

I.LE.(1941)Lah. 91 = 43 P.L.E. 313. 

S. 65— Scope and effect of. See 1940 Dig Col 

214. CHHATAR Singh v . Syed Shah Qasim 
Ghani. 192 I.C. 213 = 7 B.E. 844 = 

13 E.P. 444 = 1940 P.W.N. 994. 

S. 66 — Applicability — Revenue sale. See 1940 

Dig., Col. 214. Shrideo Ram JaNki v, Nathuram. 

I.L.E. (1941) Nag. 90= 195 1,0. 91 = 
14 E.N. 36=A.1E. 1941 Nag. 84, 
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S. 66 — Applicability— ‘Saie by Revenue Court in 
execution of decree for rent under Madras Estates Land 
Act — Suit for declaration that purchase was for benefit 
of plaintiff—Maintainabihty — Estates Land Act, 

S. 192. 

S. 66. C. P. Code, is not applicable to sales in execu- 
tion of a decree for arrears of rent by a Revenue Court 
under the provisions of the Madras Estates Land Act. 
Such a sale is not held and certified in pursuance of the 
provisions of the Civil Procedufe Code, therefore a suit 
by a person for a dei-laration that the property sold was 
purchased by the defendant for the benefit of the plain- 
tiff is not barred. {Vcnkataramana Rao, J.) MUVHUKU- 
MARU MANIAKARAR Z'. PETHIA MANIAKARAR. 

64 L,W. 539 = 1941 M.W N. 962= 

(1941)2M.L.J.717. 

"S. 66 — Scope of — Absence of case independent 
of auction-sale — Right to relief. See 1940 Dig., Col. 
215. Bishun Daval V. Ke.sho Prasad. 

I.L E. (1940) Kar. (P.C.) 406 = 7 B.R. 146 = 
1941 P.W N 23 = 46 C.W.N. 266 = 

43 BomL.E. 138 (PC.). 

S 67 (2) — Rule by Coorg Chief Commissioner- 

Applicability — Execution of decree of Coorg Court in 
British India . See 1940 Dig.. Col.. 2l5. .ABDt LLa 
Kara v. Muthanna. 193 I.C. 46= 13R.M. 610 = 
A.I.E, 1941 Mad. 45 = (1940) 2M.L.J. 420. 

S. 68 — Notification under, by Punjab Govern- 
ment — Notiilcation No. 365-R (Revenue Department) 
dated l7lh January, 1939 — Apnlic.ability — Pending exe- 
cution proceeding'^. See 1940 Dig., Col. 2l5. NaRAIN 

Das Gulab Singh z/. paiiala durbar. 

191 1-0.704=13 R.L. 325. 

"S. 68~Notificatlon under, by Punjab Govern- 
ment — Notification No 365-R (Revenue Department) 
dated 17th January, 1939— Land falling within its 
purview ordered to be sold — Execution of entire decree 
— If should be transferred to Collector. See 1940 Dig., 
Col. 215. Narain Das Gulab Singh pai iala 
Durbar. 191 1 C. 704= IS R.L. 325. 

™ ' "Ss. 68 and 70 — Collector proceeding — Relative 
powers of Collector and Civil Court. See 1940 Dig., 
Col. 215. ZIBaLz/. MUKa. 19310.274 = 

13 R.N. 302 

Ss. 68, 70 and 96 — Order of Collector r efnsitt 

to direct alienation of jud yment-dehtor s land — Appeal. 

Even before the promulgation of the rules made by the 
Punjab Government under S. 70, C.P. Code, any decrees 
passed by a Collector to whom execution proceedings had 
been transferred as the result of the notification under 
S. 68, were by the operation of S. 96 of the Codedecree.s 
subject to appeal to the Court of the Commissioner. An 
order of the Collector refusing to direct the alienation of 
any portion of the judgment-debtor’s land on the ground 
that it was bartly sufficient for the maintenance of the 
judgment-debtor and his family is clearly a decree and 
is appealable as such to the Commissioner. {Alan 
Mitchell, F.C,) BUDHU Ram v, PanDHI. 

„ , 20 Lah.L.T. 167. 

S. 70 {!)— ‘Rules under, R. iZ^Seope of — 

Collector if can adjudicateon disputed adjustment. 

R. 13 of the rules framed under S. 70 (1), C.P Code, 
only invests a Collector with powers specifically referred 
to in the notified rules and not with all powers conferred 
by rules under O. 21 or otherwise by the C. P. Code. 
The Collector Is not a Court within the meaning of the 

term occurring in O. 21, R. 2. A Collector is ju.stified 
in filing the proceedings, when there is an amicable 
settlement admitted by both parties. But he cannot 
legally come to a decision regarding a disputed adjust- 
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ment. {Finney^ F . C f) DHaNRAJ z/. BaLKISAN. 

1941 N.L J. 300. 

' Ss. 73 &Qd 47 — Appeal against order under 
S. 73 — I f lies — Question between rival decree-holders. 

An order under S. 73, C. P. Code, determining the 
question of rateable di-stribution as between rival decree- 
holders in which the judgment-debtor has no interest 
does not fall under S. 47 and is not appealable. (Mya 
Bu and Mosely, J /.) S. B. DasS v. GhaNSHAMDAS, 

1940 Rang L R. 718 = 194 I.O. 46 = 
13 R.R. 287 = A.I.R. 1941 Rang. 113. 
S. 73 — Applicability — Conditions — Cieditor ob- 
taining attachment before judgment but not taking out 
execution— Right to rateable distribution See 1940 
Dig., Col. 216. MOIDIN z* DAK'HAYANI AMMA. 

192 I C. 864=13R.M. 601 = 
A.I.R. 1941 Mad. 125 = (1940l 2 M.L.J. 844. 

‘S. 73 — Applicability — Creditor becoming heir of 
debtor subsequent to decree — Right to claim rateable 
distribution as against other creditors— Merger — Right 
of retainer. See DEBTOR AND CREDITOR. 

54 L.W 688 = (194l) 2 M.L.J. 1024. 

S. *1%—^ Applicability — Transferee of decree — 
Applie.ition by for execution before receipt of assets— 
Transfer not recognised before receipt of assets — If 
bars claim for rateable distribution. 

All that S. 73, C. P. Code, requires is that an appli- 
cant for rateable distribution must have applied, before 
the receipt of assets by the Court, for execution of his 
decree. A transferee of a decree for money is entitled 
to claim and get rateable distribution if he applies for 
execution before the receipt of assets even though the 
transfer in his favour is not recognised by the Court 
before such receipt. The section says nothing about the 
recognition of the transfer by the Court in the case of 
an application for execution by the transferee. {Ratan- 
ialiSastri, /.) VeNKATACHALAM v. SuBRAMANYAM. 

1941 M.W.N. 699 = 54 L.W. 714= 
A.I.R. 1941 Mad. 795 = (1941) 2 M.L.J. 219. 

S. 73 — Assets held by the Court — Meaning of — 

Cheque, when amounts to asset. 

The expression “assets held by the Court"’ in S. 73, C. 
P. Code, obviously implies the idea of assets realised or 
converted into cash, for, unless the property has been 
converted Into some form which renders it available for 
immediate distribution, the Court cannot be saio to have 
received or held such assets, .A cheque may, in certain 
circumstances, amount to an asset within the meaning of 
the section. Where the money representing the sale 
proceeds of the attached goods of the judgment-debtor is 
lying in the Treasury to the credit of the District Judge, 
a cheque drawn on the Treas-ury by the District Judge 
for payment to the attaching decree-holder and delivered 
over to the executing Court and accepted by it will 
amount to an .asset, when the only form of payment 
which the decree holder desires is that the cheque should 
be endorsed over to him. After the receipt of such a 
cheque, the Court cannot entertain an application for 
rateable distribaiion by any other decree-holder, 
{Mukherfea and Biswas, //.) JOGESH PRASAD V. 

Saligram LaChmi Narayan. 45 C.W.N 674. 
S. It— Construction— Passed'— Obi ict of addi^ 

tion of. 

The Legislature added th? word ‘passed" in the new 
section in order to make it clear that the words “against 
the same judgment debtor'" had reference to the decrees 
themselves, and not to the various applications for 
execution contemplated by the section. {Iqbal Ahmad, 
Baipai and Verma, //) HOTI LaL v Chatura 
PRASAD. I L.R. (1941) All. 77 = 194 I.O. 276 = 

13R.A. 477-.1 4L A. AT.R. 
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1941 O.A. (Supp.) 169 = 1941 A.L.J. 137 = 

A.I.R. 1941 All. 110 (F.B.). 
” -S. 73 — InUrpreiation — IVords ''passed against 

samt judgment debtor' — If includes jud gment-debtor's 
legal repusentaiives, 

Iqbal Ahmad and Verma, //. — The expression 
“passed against ihe same judgment-debtor” must be 
liberally construed. The object of S. 73 being to 
provide for rateable distribution of assets upon which 
two or more decree-holders have equal claims, the words 
“passed against the same judgment-debtor” must be 
interpreted as referring more to the property which a 
judgment-debtor represents “than to the person against 
whom execution has been sought.” Hence where A has 
obtained a decree for a certain sum of money against B 
upon the basis of a promissory note executed by B and 
on B's death M obtains a decree for money against B's 
son N personally and against the assets of B in the 
hands of N and C, sons of B^ on the basis of a promis- 
sory note executed by B and N, the decrees are against 
the same judgment-debtor and S. 73 therefore applies. 

VtiBajpai^J — The personality, the character and 
the capacity of the judgment debtor should not be 
ignored and undue preference should not be given to the 
property from which the assets are realized. The decree- 
holders must have obtained their decrees against the 
same persons and it may become a matter of no import- 
ance that by reason of the death of the judgment-debtor 
in one decree the property that can be seized in execu- 
tion in both the decrees happens to be the same. If the 
two decrees were not against the same persons S. 73, C. 

P. Code, would not be applicable, {/gbal Ahmad, 
Bajpai and yerma, //.) HOTI LAL v . ChaTURA 
PkaSAD. I.Ii.R. (1941) All. 77 = 194 I.C. 276 = 

13 R.A. 477 = 1941 A.W.R. (H.C.) 96= 
1941 O.A. (Supp.) 169 = 1941 A.L.J. 137 = 

A.I.R. 1941 All. 110 (F.B.). 


S. IZ— Object of. 

Per Iqbal Ahmad, /. — The object underlying the 
enactment of S. 73, C. P. Code, was to prevent multip- 
licity of execution proceedings while at the same time 
ensuring equitable distribution of assets between various 
decree-holders who had the right to have their decrees 
satisfied out of those assets. Uqbal Ahmad, Bajpai 
andVerma //.) HOTI LaL ChaTURA PRASAD. 

I.L.R. (1941) All. 77= 194 I.C. 276 = 
13 R.A. 477=1941 A.W.R. (H.C.) 96 = 
1941 O A. (Supp ) 169=1941 A.L.J. 137— 

A.I.R. 1941 All. 110(F.B.). 

S, ^Z—Bateable distribution— Right to — Start- 

ing point— Date of execution or date of application for 

rateable distribution. , .. j 

Where a decree-holder applies for execution and 

subsequently finding that the assets of his judgment- 

debtor are under attachment in respect of other deyees 

in other Courts, thereafter applies ui der Ss. 63 and 73, 

C.P. Code, for transfer of his decree to the Court 

holding the assets and for rateable distribution, his 

right to rateable distribution arises from the date of he 

execution application itself and not from the date of the 

annlication under Ss. 63 and 73, C. P . Code. {Ghulam 
^plication uno^ GRIFFIN EDWARD r-. W. A. C, 

HnwAkD^ ^"^'^ 1931.0 38 = 13R.0.424= 

HOWARD 66 = 1941 O.L.R. 247= 

1941 A.L.W. 99=1941 O.W.N. 116= 
1941 O.A. 138=A.I.K. 1941 Oudh 277. 

S. 73 Rateable distribution — Who are entitled 

^o—*Date of receipt of assets'. 

The ordinary equitable view is that persons who 
have Leldy claimed against a judgment.debtor are 
enthlel to share in the rateable distribution of property 
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that has been received or attached by the Court before 
the date of their execution application. The date of the 
receipt of the assets is the date on which the assets in 
whatever form are attached or if there is no attachment, 
on which they are actually taken into possession by the 
Court. (Davies.) AjMliRl LAL v. Bal MukaND. 

1941 A.ML.J.19. 


■ S. 73 — Receipt of assets — Date of — Decree 

against father and son— Ofiicial Receiver directed to 

sell son*s share also within time fixed— Failure to sell 

Sale subsequently by receiver afterwards ratified by 
Court — Application by holder of decree for execution 
after receipt of money by receiver but before payment 
by him to Court — Right to rateable distribution. See 
1940 Dig , Col. 218. Annamalai Chettiar v Vell- 
AYAN Chettiar. 193 I.C. 636 = 

13 R.M. 678 = (1940) 2 M.L.J. 23. 

S. 73— Receipt of assets — Necessity for. 

Under S, 73, C. P. Code, no order for rateable dis- 
tribution can be passed unless assets are held by the 
Court. An order allowing an application for rateable 
distribution made when no sale has been held and no 
assets have been received by the Court, is liable to be 
set aside. (Chattcrji and Meredith, JJ.) DhirendRA 
Nath Chandra v. Bimalananda Tarkatirtha 

196 LC. 728 = 8 B.R. 94. 


ro »iiu ou, zrroviso 1 to rateable 

distribution — Decree-holder subsequent to Amendment of 

S. to in 1937 '-‘If can participate in attachment prior 
to 1937. 

Where there has been an attachment of the judgment- 
debtor’s salary by one creditor prior to 1937 and another 
creditor obtains a decree subsequent to the Amendment 
of S. 60, C. P. Code in 1937, he can claim rateable dis- 
tribution in the amount attached in respect of earlier 
decree. The amendment does not control S. 60, 
(Bose, y.) Khairullah Kh.an v. MirajankHan. 
1951.0. 609 = 14 E.N. 63 - 1941 N L.J. 331 = 

A.I.R. 1941 Nag. 239, 

S. 73 and Companies Act, Ss. 186 and 199 — 

Right to rateable distubutton— Right of decree-holder 

against holder of payment order. 

A holder of a decree is entitled under S. 73, C. P 
Code, to claim rateable distribution against the official 
Liquidator as the holder of a pavment order under 
S. 186 of the Companies Act. S. 199 of the Companies 
Act puts the payment order on the same footing as a 
decree so far as the execution goes and rateable distribu- 
tion under S. 73 is clearly a method of enforcement of a 
decree or of an order in the nature of a decree. (Youn<f 
C. J. and Blacker, J.) RadHeSHaM BeOPAR COM- 
PANY Ltd., Okra v. Karam Chand. 195 I.C, 386 = 

14 R.L. 66 = 1941 Comp. C. 229 = 
43 P.L.R. 310=A.I.R. 1941 Lah. 273. 

S. 73— Same judgment-debtor— Decree against 

debtor during his lifetime and decree against his legal 
representatives— If 'passed against the same iudcment- 
debtor’. .9.. 1940 Dig., Col. 218. Sarju v 

RangIDHar Dubay. 191 1.C. 361 = 13 E.E. 123*. 

S. 73 — “Same judgment-debtor” — Decree 

against Hindu father and decree against father and son 

—Sale of son’s share in execution of latter decree 

Right of holder of former decree to rateable distrihn- 

tion. i*.. 1940 Dig., Col. 218. SubRaMaNIam CHET- 
TIAR V. Annamalai Chettiar. 194 t r* onu— 

3 73 

against Hindu father and son and decree against father 
alone as manager of family-/ f against "same judg. 
ment‘dehtorr 
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C. P. CODE (1908), S. 73. 

The expression, “the same judgment-debtor*’ in S. 73, 
C. P. Code, must be construed strictly. A decree against 
a father and son, members of a Hindu joint family, and 
a decree against the father alone as manager of the joint 
Hindu family cannot be regarded as decrees against the 
same judgment-debtor within the meaning of S. 73, C. 
P. Code. {Btaumonl, C.J. and Mucklin, /) PaXMAN 

Anant V. OoViND Kambhat. 196 I 0. 644 = 

43 Bom.L.R. 695 = A,I.R. 1941 Bom. 324. 

3. 73 — ‘ Same judgment ■debtor^''' Decree agaimt 
person personally and decree against him as legal repre^ 
sentatne of a deceased person — If against samejudg 
ment’debtor. 

The expression “the same judgment-debtor*’ in S. 73, 
C. P. Code, denotes identity, not onl; of individuality: 
but of character or interest. Decrees against the same' 
person cannot always be regarded as decrees against the ! 
same judgment-debtor for the purposes of S. 73. A 
decree against a person individually and a decree against 
that person as representative of a deceased person cannot 
be held to be decrees against the same judgment-debtor 
within the meaning of S. 73, C. P. Code, so as to entitle 
the holders of the two decrees to rateable distribution. 
{^Beaumont , C.J, and iMacklin, J.) JAMIYATRAM 

Gaukishankak V, Umiyashankar Pranshankar. 

196 I.c. 695 = 43 Bom.L.R 699 = 

A.LR. 1941 Bom. 327. 
— .— 3. 73 — Scope and applicability. 

Iq^al Ahmad y J — S. 73 enacts a mere rule of 
procedure and not a rule of substantive law. It merely 
enacts a rule by which decree-holders, in specified cases, 
can resort to a cheap and speedy procedure for the rea 
iization of their decrees. It does not, however, clothe a 
decree-holder with a right w hich he does not possess. 
It does not enlarge the rights given to a decree-holder by 
his decree, nor does it cut down the rights to which a 
decree-holder may be entitled by the decree in his 
favour. Hence S. 73 cannot be invoked to entitle a 
decree-holder to satisfy his decree from assets which he 
could not touch if S. 73 was not on the statute book. 
Conversely the provisions of S. 73 cannot be utilized to 
deprive a decree-holder from satisfying his decree from 
assets which he would have been otherwise entitled to 
follow in execution. {Iqbal Ahmad, Bajpai and Verma, 
//) HOTi Lal V. Chatl'Ra Prasad. 

I.L R. 1 1941) All. 77 = 194 I 0. 276 = 
13 R A. 477= 1941 A.W.E. (H.C.) 96 = 
1941 O.A.CSupp.) 169 = 1941 A.L J. 137 = 

A.I.B. 1941 All. IIOCF.B.). 

3. 80 — Applicability — Public officer — If should 
have acted hox\ 2 i — Motive of officer in doing net — 
Relevancy — Notice of mit. 

S. 80, C. P. Code, cannot he read as being limited in 
its application to cases in which an officer has acted bona 
in the exercise of his powers; the duty of the Court 
is to give effect to the natural meaning of the language 
used in the section. The question of good faith or bad 
faith of the public officer either as regards his belief in 
the legality or propriety of his act or the limit of his 
powers or the existence of facts justifying the exercise of 
such powers is irrelevant in the consideration of the 
question whether the officer is entitled to notice under 
S. 80. The section does not require that the act should 
have been done in good faith; it merely requires that it 
should purport to be done by the officer in his official 
capacity. The motives with which the act was done do 
not enter into the question at all. The Court has simply 
to see w’hat act was done by the defendant and whether 
it purported to be an official act. V\ here a police officer 
arrested the plaintiff and led him to the police station as 
a person accused of theft, that is an act which every 


0. P. CODE (1908), S. 80. 

police officer has a statutory power to do under S. 54, 

Cr. P. Code, and it is as a police officer that he must 
have taken the plaintiff to the police-station. Where it is 
known to all parties concerned that he was a police 
officer and it is clear that he purported to act as such, 
whether in good faith or bad faith, S. 80, C. P. Coder 
applies and notice of suit has to be served under the 
section. {Rmvland, J.) NOOR MAHOMED z/. ABDUL 
Fateh. 194 I.C. 263 = 13 RP. fi96 = 7 BR. 737 = 

22 Pat.L.T. 392 = 1941 P.W.N. 602= 

A.T.R. 1941 Pat. 461. 

S. 80— Applicability — Receiver— Suit against 

for royally of lands in his ‘possession — Notice — Neces- 
sity. 1940 Dig.. Col. 219. JYOTI PRASAD SiNGtt 

DEO Bahadur v. Samuel Henry seddon 

192 I.C. 17 = 13R.P. 362=7 BB. 283. 

S. Applicability — Suit against ex public 

officer in respect of act done when he was public officer 
— Noti ce — Nectssit y. 

The noti-e contemplated by S. 80, C. P. Code, for a 
suit against a “public officer” is unnecessary in the case 
of a suit against a person who on the date of the suit has 
ceased to be such officer. The section cannot be read as 
including a suit against a person who is not a public 
officer but was a public officer at the time of the cause of 
action. To do so would be to extend the section beyond 
its apparent purport. {Wadsworth^ J.) PaDMANABHA- 
NaVAR V. APPU. 54 L.W. 172 = 

1941 M.W.N. 734 = (1941) 2 M.L.J. 242. 

S. 80 — 'Cause of action' — Construction — Notice 

of suit to recover amounts realised from plaintiff — Pay^ 
ments actually made after notice — Notice, if imalid. 

The words ‘cause of action’ in S. 80, C. P. Code, 

I should not be construed in a narrow sense as the object 
of the section is merely to inform the defendant 
substantially of the ground of complaint. A notice of 
suit to recover amounts realized from plaintiff is not bad 
merely on the ground that on the date of the notice the 
amounts had not been paid by the plaintiff but they 
were paid only later on. It is enough if the cause of 
action is stated with precision. {Agartval, J.) JANKI 

Prasad v. Government of the United Pro- 
VINCES. 16 Luck. 421 = 192 I.C. 646 = 

13 R.O. 367 = 1941 A.Cr.0. 16= 
1941 A.W.B (C.C.) 82 = 1941 O.L.R. 186= 
4r.L.J. (H.O.) 76 = 1941 O W.N. 63 = 
1941 O.A. 31 = A.T.R. 1941 Oudh 366. 

— — S. 80 — Municipal Committee superseded under 
S. 238 of Punjab Municipal Act — Service of notice on 
Deputy Commissioner — Validity. See 1940 Dig.» Col, 
2i9. Mahomed Shafi ^. Sialkot Municipality. 

192 1.0. 729=33R.L. 401. 

S 80 — Notice — Necessity — Suit against Deputy 
Commissioner appointed mutwalli under a wakf. 

A suit against the Deputy Commissioner as the per- 
son appointed by the District Judge to perform the duties 
of mutwalli under a waqf deed, is not a suit instituted 
against a public officer in respect of any act purporting 
to be done by him in his official capacity and as such no 
notice under S. 80, C. P. Code, is necessary for such a 
suit. /.) . HuZUR ARA BFGAM V. DFPUTY 

Commissioner, Gonda, ' 196 I.C. 797= 

1941 A.W.B. (C.C.) 274 = 1941 O.L.R. 764 = 
1941 O.W.N. 906=1941 O.A. 621 = 

A.I.B. 1941 Oudh 629. 

S. 80 — Notice not necessary^JJquidator of ech 

operative Society — House of member attacked by Atm in 
execution of award issued by Registrar ^ Member 
claiming in suit exemption from attachment as agri^ 
culturist. 
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C.p. CODE (1908), s, 80. 

S. 80, C. P. Code, bars the institution of a suit unless 
notice has been given, only when the suit is against a 
public officer and is in respect of any act done or 1 

potting to be done by the public officer in his official 
capacity. The mere fact that the public officer concerned 
is a defendant in the suit is not sufficient to determine 
whether a notice Is required under the section. ^VherCj 

therefore, a Liquidator appointed under the Bihar and 

Orissa Co-operative Societies Act attaches a house 
belonging to a member of the Co operative Socieiy in 
liquidation in execution of an award issued by the 
Registrar and the member institutes a suit against the 
Liquidator to obtain a decision as to whether his bouse 
is liable to be attached, he being an agriculturist, the 
suit does not require the service of notice under the 
section assuming that the Liquidator is a public servant 
within the meaning of ihe section. {Agatwala, J.) 
LlQUIDATOPi NaWADAH BaZAR CO-OPERATIVE 

Society v. domi Ram chaudhary. 

193 I.C. 142=13 E.P, 649 = 22 P.L.T. 465 = 

1941 P.W.N. 373 = 7 B.E. 685 = 

A I.E. 1941 Pat. .438, 

S. 80 — Notice served under old section — Suit 

lodged subsequent to Government of India (Adaptation 
of Indian Laws) Order, 1937— Validity of notice. Sit 
1940 D.g.. coi. 220. Thakak Das Ram. 

s. 80— Official Receivei— Notice— Necessity for. 

See 1940 Die.. Col. 220. ASIA KHaTUN v, Ama- 
^ENDRA NaIh BaSU. 191 1.C. 783 = 13 E.C. 283, 

S 80 Period of two months — Computation of , 

In computine the period of two months provided by 
S 80 C. P. Code, the day of the delivery of the notice 
to the Secretary to the Provincial Governtnent or to the 
Collector of the District, must be excluded. iVinkata- 
Ran / ) Marina ammayi v. Secretary 
STsTAxt 53 L.W. 233 = 1941 M.W.N 205 = 

A.I.E. 1941 Mad. 446 =(1941) 1 M.L.J. 328. 

g ^Public o0iceP~~Common manager 

appoinud under S. 95 of B. T. Act-Lo^n taken by h,m 
by executing bond— Suit on such bond— Notice, if necei- 

‘"I' p„i /.—The common manager appointed under 

S 95 of the B. T. Act is a public officer within the 
# Q RO C P Code If he takes a loan and 

Seculef a bLd. iheact of taking the loan and executing 
thl hnnd Will be an “act done by a public officer m his 
offirtal caoacity” But his omission to pay either interest 
of pSr annot be an act purporting to be done by 
u- nrtirial caDiCity. Consequently a suit by the 

notice under that secti n ^ gupta v. DHI- 

iNatiin Ail and P^. //•) .^3 366 = 

RENDRA NATH ROY. ^ j ^ g^j 

a go—'public officer’— Liquidator of Co-opera- 

"c '.-i^iv— Suit against— Notice— Necessity. See 

rf” rnl 221 G^OVINDA CHETHAR V. UTTU- 

SpeR ATI VE SOCl ETY. 194 I.C. 769 = 

KOTTaI co-operative^ 67=(1940) 2 M.L.J. 241. 

. _ a QA Scope — Mandatory nature of Suit 

ZiZito lonths-Maintainability-Plea of absence of 

^’'Tso‘"tp C^leris'^explWt and mandatory and pro- 
S. 80, C. p. • g^i„s,itu,ed till after the expiry 

vides that delivery of the notice. A suit 6led 

of two months J expiry of the full two 

within two ought to be dismissed. It is 

months, Pt®“^ce.llecror representing the Crown to 

waive “e plea as to the want of a proper nouce unde, 

Y. D, 1941—16 


C. P CODE (1908), S. 91. 

S. 80, C. P, Code, {yenkaiaramana Rao, 7.) MARINA 
AMMAYI V, Secretary of Staie. 63 L.W. 233= 
1941 M.W.N. 206 = A.I.E. 1941 Mad. 446 = 

il941jlM.L J.328v 

S. 80 — Scope — Suit against public effeers and 

others — Notice of suit not served on public officers — 
l^ffcct — Bar — If applies to whole suit — Procedure — 
Rejeiticn of plaint. 

The requirtmenis of S, 80, C, P. Code, cannot be 
evaded or explained away and a suit instituted in con- 
travention of the section is unsustainable tn limine. 
Where one or some of the defendants are public officers 
to whom notice of suit is necessary, the bar of S. 80, 
applies to the suit as a whole and not merely to the 
claim for relief against these particular defendants. If 
no notice is served on those defendants, the consequence 
of instituting the suit in face of the statutory prohibition 
is that under O. 7, K. 11, C. P. Code, the plaint should 
be rejected. {Rowland, J.) NOOR MahoMED v, 
ABDUL Fateh. 194 I.C. 263 = 13 R P. 696 = 

7 B R. 737 = 22 Pat.L.T. 392= 1941 P.W.N. 502 = 

A.I.R. 1941 Pat. 461. 

-S. 80 — Scope and effect of — Suit instituted dur* 


in g currency of notice — Duty of Court to dismiss — 
Waiver of plea — What amounts to — Suit failing on 
facts admitted and alleged by plaintiff^b'ailure of 
Secretary of State to deny receipt of notice — If waiver, 

S. 80, C. P. Code, imposes a statutory and unqualified 
obligation upon the Court. The Code, though a Pro- 
cedure Code, must be read in accordance with the 
natural meaning of its w’ords. S. 80 is express, explicit 
and mandatory, and it admits of no implications or ex- 
ceptions. If a suit is instituted before the expiry of two 
months prescribed by S. 80, the suit is clearly unsus- 
tainable iw and must be dismissed. But a plea 
that a suit has been instituted during the currency of the 
notice may be waived. Where the applicability of S. 80 
depends upon proof of certain facts, and the Secretary of 
Slate does not deny the facts alleged in the plaint then 
he would be held to have waived his objection to the 
proof of those facts. When, for instance, a plaintifi 
states in his plaint that the notice has been served on a 
certain date which is beyond two months of the date of 
the institutbn of the suit and the Secretary of State does 
not raise any objection, the latter would be debarred 
from challenging these facts at the trial. So also when 
it has been alleged in the plaint that notice w'as sent 
with all the requisites beyond two months and the Secre- 
tary of State does not deny that the notice was received 
by him, he cannot during the trial be heard to say that 
he has not received the notice. But where the facts are 
admitted by the plaintifi himself and he fails under the 
express provisions of the statute no question of w aiver 
can arise at all. The Secretary of State cannot be held 
to have waived the objection where the provisions of 
S, 80 have not been complied with on the admitted facts. 
{Manohar Lall and Chatterji, //.) SfCRETARV OF 
Statez/. Sagarmal Marwari. 20 Pat 394 = 

195 I.C. 93 = 14 E.P. 74 = 7B.E. 866 = 

A.I.E. 1941 Pat. 517. 

-S. 88 — Interpleader suit — Matter in dispute — 

Valuation. 1940 Dig., Col 222. RaFiq AHMED 

V. Babu Ram. 191 I.C. 631 = 13 E.A. 283. 

S. 91 and 0. 1, E 8 — Applicability and relative 

scope— Village pathway — Obstruction — Right of action— 
Proof of special damage— Necessity — Sanction of Advo- 
cate-General — Necessity— S. 91 — If overrides O. 1, R. 8. 
See 1940 Dig., Col. 223. Bibhuti Narayan SiNGH 
V, Guru Mahadev asram prasad Sahi. 

22 Pat.L.T. 46. 
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S. 92 — Applicability — Conditions. 

The applicability of S. 92 does not depend upon 
whether the defendants had or had not taken objection 
to the form of the suit. The Legi.'lature requires that if 
a suit or this kind is to be instituted it must be instituted 
in a particular way, and it is not open either to the plain- 
tiffs or to the defendants as it were, to contract them- 
selve-i out of thi- section. {DaviSy C. J. anU Tyabjy /.) 

Mulchanl)2/ HakkeshindaS. 

I.L.R. (1941; Sind 204 = 194I.C. 461 = 
13 R.S. 277 = A I.R. 1941 Sind 88. 

S. 92 — Applicability — Suit by trustee against 

stranger to recuVer trust property — Consent of Advocate- 
Cef-eral -~/ f necessary. 

The consent of the Advocate-General under S, 92, C. 
P. Code, is not necessary in order that a trustee may 
recover trust property in the hands of a stranger to the 
trust. {Sir George Rankin.') O KM O. M. SP. FIRM 
V. P. L. N. K. M NaGaPPA ChETTIAR. 

67I.A. 448 =IL.R. (1941) Mad 176 = 
I.L.R. (1941) Kar. (P.C.) 1 = 7 B.R.466 = 
13E.P.C. 139 = 46 C.W.N. 385= 63 L W. 522 = 

78 CL.J. 166 = 1941 A. L.W 28 = 
43 Bom.L.R. 440 = 1941 P.W.N. 299 = 
1941 M.W.N. 671= 1941 Comp. C. 231 = 
192 I C. 1= 1941 O.L.R. 108 = 
A.I.R. 1941 P.C. 1 = (1941) IML.J. 393 (P.C.). 

S. 92 — Applicability — Suit to dismiss I'ujari 

for misconduct. 

A suit to dismiss a Pujari for misconduct is not me 
coming within the provisions of S. 92. He is not a 
trustee in any sense of the term. He is only responsible 
for the services in the temple. {Davies.) SiNGARI ta 
KIShen Lal. ^ 1940 A.M.L. J. 6G. 

' S. Appointment of committee — Directions 
■^ Proper procedure. 

W hen deciding a case under S. 92, C. P. Code, if it 
is decided to appfiint a committee, it is best to state so 
clearly in the judgment and to add that the personnel of 
the committee will be decided later on an application 
by the parties. The personnel can then be rleterniined. 
{Davies.) KUBRA BEGAM MUSTAFA BeGAM. 

1940 A.M L.J. 112. 

' ■■ “S. 92 — Jurisdiction — Suit relating to trust — 
Compromise decree — Subsequent suit for de laration that 
compromise petition and decree are fraudulently obtain 
ed — Transfer lor trial to Afunstf — Jurisdiction of 
Munsif to make new decree under S. 92 — Procedure. 

Where a compromise decree is made in a suit under 
S. 92, C. P. Code, and a subsequent suit before ihe 
District Judge for a declaration that the terms of the 
decree and of the compromise petition in the fv)rnier suit 
on which the decree was based did not represent the 
true agreement between the parties and are vitiated by 
fraud, is transferred for trial to a Munsif, the latter, if 
he finds the allegation to be true can only declare that 
the facts are svhat he finds them to be and that in conse- 
quence the decree of the District Judge in the prior suit 
must be and should stand as vacated. It would then be 
for the parties to go to the District Judge and to ask 
him to revive the prior suit and dispose of it according 
to law giving them the necessary and proper reliefs. The 
Munsif has no jurisdiction to make a new decree under 
S. 92. C. P. Code, as that is a matter within the exclu 
sive jurisdiction of the District Judge. {Rowland and 
Manohar tally JJ.) MAHOMED iDRIS MaIDAR v. 

Habibur Rahman. 196 1.0 664 = 14 R.P. 204 = 

8B.R. 38=22Pat.L.T. 799. 
— S. 92 — Procedure^Suit under — Compromise — 

I^eave of Court — Necessity, 


C.P. CODE (1908), S. 92. 

Quaere. — W hether in a representative suit affecting a 
public trust under S. 92, C. P. Code, a compromise can 
be entered into without leave of Court. {Rowland and 
Minohar Lail^ JJ.) MaHOMED IDRIS HaIDKI V, 
Mahomed Habibur Kahman. 196 I.o. 554 = 

14 E.P. 204 = 8 B.R. 38 = 22 Pat.E.T. 799. 

S. 92 — Remorval of trustee — Ground tor — Denial 

of trust property tn suit. 

Mere assertion in a suit under S. 92, C. P, Code, by a 
trustee that trust properties are private properties is not 
by itself a sufhcieiit ground for his removal. If he 
committed any breach of trust before the suit, 
his conduct in the course of the suit is an 
important element to be taken into consideration in 
deciding whether the brtach should be condoned and he 
should be allowed to retain the office. {Nasim Alt and 
8. N. Rauy JJ.) LORE NaTH MUKHERJEE v. 
ABani Nath. 194 I.C. 874 = 14 R.C. 19=* 

72 C.L.J. 362 = A.I.R, 1941 Cal. 68. 

S. 92 — Right to sue — Sanction obtained by 

several persons— One of them dying before suit — Suit 
by rest if regular. See 19-10 Dig., Col. 226. SHeO 
Ram V. Ram Chano. 192 I.C. 429 = 13 R L. 378. 

S3. 92 and 151 — Scheme — If can be modi6ed by 

application under S. I5l. See 1940 Dig., Col., 226. 
Faiyaz Ali Khan v. Saifull^h. 16 Luck 730. 

S. 92 — Scheme — Provisiett for its modification 

by application in suit — Power of Court. 

It is not beyond the power of the Court which frames 
a scheme in a suit under S. 92, C. P. Code, to provide 
for the modification of the scheme by an application in 
the very suit itself in which the scheme is framed. 
{Mitter and Khuudkary J J.) SrijiB NYAYATIRTHA 

V. Dandy Swami Jagannath Asram, 

73 C.L.J. 632= A.I.R. 1941 Cal. 613. 

-Ss. 92 and 116 — Scheme under S. ^2 — Absence 
of any proi'tsion as to removal of trustee — Removal of 
existing trustee on application — Jurisdiction^ Proper 
procedure — Interference in revision. 

Where in a scheme framed in a suit under S, 92, C. 
P. Code, no express provision is made for the removal 
of a trustee for a breach of trust or for any other cause 
and no liberty is reserved by the Court in the scheme 
itself either for the removal of a trustee or the modifica- 
tion of the scheme suo m >tu or upon the application by 
any other person interested, the Court has no jurisdic- 
tion to remove an existing trustee on a mere application 
without having recourse to S. 92, C. P. Code, and such 
an order cannot be sustained in revision. {Ghulam 
Hasan and Agarwaly JJ.) SAADAT HUSaiN v, MOJIZ 

Hussain. 1941 O.W.N. 1269- 

1941 A.W.R. (0.0 ) 375 = 1941 O.A. 963 
■ "S. 92 — Scope^Declaratory suits. 

Mere declarations are outside the scope of S. 92, C., 
P. Code. But where reliefs contemplated by the section 
are claimed and such reliefs cannot be granted without 
the determination of the question whether a public trust 
exists or whether a particular property appertains to a 
public trust the Court in a suit under S. 92 can deter- 
mine the question whether a public trust exists or a 
particular property appertains to such public trust. A 
suit for a mere declaration that a trustee has not been 
validly appointed may be outside the scope of S. 92. 
But in a suit under that section the Court has to deter- 
mine whether a trustee has been validly appointed or 
not if determination of such a question is necessary for 
giving reliefs claimed in the suit which properly come 
on 'er that section. {Nasim Ali ami 8. N. Rauy JJ.) 

LokeNath Mukhf.hjeev. ABani n.ath. 

194 1.0. 874 = 14 B.O. 19=72 0 L J. 362- 

A.I.B. 1941 0»1. 68, 
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■ S. 92 — Scope of — Comeni to institute suit given 

to certain individuals — Suit instituUd by some of them 
4>nly — Validity. 

Wheie consent has been given to two or more persons, 
some only of those persons, even if they are more than 
tw’o cannot institute the suit. A condition precedent to 
the valid institution of the suit is the fulSlment of the 
conditions of the consent which has been given. The 
section does not contemplate that some of those persons 
should institute a suit as plaintiffs while others who, 
after consent is given, have changed their minds should 
be pined as defendants. (Davies^ C.J. and Tyabjt^ J.') 
MULCHANDZ'. Harkishindas. 

I.L.R. (1941; Smd 204 = 194 I C. 461 =' 
13 R S. 277 = A,I.R. I94l Sind 88. 

S. 92 — Scope — Trustee — Removal of trustee — 

Grounds — Proof of breach of trust or mismanagement 
— If essential — Trustee putting forward baseless claim 
to exclusive management — If ground for removal. 

Proof of breach of trust or mismanagement is not 
essential for the removal of a trustee from management. 
The Court has a wide discretion under S. 92, C.P. Code, 
to take such action as it thinks necessary or desirable for 
the good of the charity. The fact that a trustee puts 
forth an unwarranted claim to the right of exclusive 
management does not necessarily call for the penalty of 
exclusion from management. (^Broomfield and Macklin^ 
//) BaPUGOUDA YaDG")UDA t'. Vinayak Sada- 
SHIV. 196 I.C. 826 = 43 Bom.L.E. 706 = 

A.I.R. 1941 Bom. 317. 

S. 92— Suit for account— Parties— Basis of 


relief. . 

In a suit under S. 92, C.P. Code, for accounts, against 

trustees all of them must be joined and they must be 
asked to account on one of the two basises : (rf) for the 
moneys they have received, or i^b) for the monies they 
ought to have received — It is a case of taking accounts 
on what is known as the basis of wilful default. The 
account being finally taken, it would then be a matter for 
direction as to which of the trustees is liable in the first 
place, though they all would be liable in the event. The 
primary liability would be on the trustee who has receiv- 
ed the money, and the final liability on all together, 
{_Stone, C.J. and Bose, /.) NaGORAO GULABRAO. 

1941 N L J. o87. 


S %2Suit under — Amendment — Powers of 

Court— Procedure— Sanction of Advocate-General or 
Collector— Necessity. , ♦ . lo 

It cannot be held that no amendment of the plaint is 
«ver possible in suits under S. 92, C. P Code. Amend- 
ments may be made with the 

General or of the Collector. Although the Code does not 
provide for recourse to the Advocate-General or the 
CoUector after the suit has been instituted it does not 

follow that the Advocate General or the Collector may 

not take any further part in the suit. The true position 

is that it is for the Court to decide in suits under S 92 

whethe an amendment is permissible and the consent 

Tf thrAdvocaie-General or the Collector as the case may 

be is really evidence which has to be taken into consi- 

dLation before deciding whether the amendment should 

be allowed There is no reason why amendments which 
be change the character of the suit or 

1 e the s^orofit should not be made by the Court 


C.P, CODE (1908), S. 92. 


suit in its amended form was ever validly instituted. 
(^Broomfield and Macklin. //.) BaPUGOUPA YaD- 
GOUDA v. VlNAYAK. SaDASHIV. 196 I.C. 826 = 

43 Bom.L.R. 706 = A I.R. 1941 Bom. 317. 

S 92 — Suit under — Appointment of committee — 
Counsel of parties — If can be appointed for client as 
members in the committee. 

Where it, is decided to appoint a committee, it is, 
most inadvisable that parties’ counsel should be appoint- 
ed as members. It is not right to ask counsel to act on 
behalf of their clients as committee members in a trust 
for which they appeared on opposite sides in a court of 
law. {Davies.) KUBRA BEGAM z'. MUSTAFA HEGAM. 

1940 AM.LJ.112. 


" ' S. 92 — Suit under — Scope of settlors asking for 
the handing over back of ttust property — If falls under 

S. 92. 

Where the settlors of a trust ask one of the several 
trustees to hand over trust property to them, the settlors, 
it is not the sort of case that is contemplated in S. 92, C. 
P. Code. The section is concerned with vesting ot pro- 
perty in trustees, with accounts and enquiries by tiustees 
which requiies payment of moneys found due by the 
trustees by somebody accountable to the trust or account- 
able in respect of the trust to trustees. (^Stone, C.J. and 
Bose, J.) NAGORAO v. GuLABRaO. 

1941 N.L. J. 587. 

S. 92 — Trustee de son tort — Person succeeding 
to religious institution as son and chela of his father. 
See 1940 Dig., Col. 227. SheO Ram v. Ram '"'hand. 

192 IC. 429 = 13 EL 378. 

' “ S 92 — Trustee setting up adverse title — If fit to 
be trustee. 

It is a serious delinquency on the part of the person 
for the time being administering the trust to set up a 
case that it was his private property; ond generally in 
such cases, Court should not continue such a person in 
the post of chief trustee. {Davies.) KuBRA BvGAM v. 
Mustafa Begam. 1940 A.M L J. 112. 

S 92 — '^Twoor more persons** — Meaning of. 

The phrase “two or more persons” in S. 92, 
C. P. Code, means two or more individuals who 
are named or so described in the consent that they 
can be identified. {Davis, C.J. and Tyahfi, J.) MUL- 
CHANDZ/. Harkishind.as. I.L R (1941) Sind 204 = 
194 IC. 461 = 13 R.S. 277 = A.I.R. 1941 Sind 88, 


S. 92 (1) (h) — ^'Further or other relief** — 

Meining of. 

The words “further or other relief" in S, 92 (1) {h\ 
C. P. Code, mean relief of the same nature as the reliefs 
indicated in Cls. (a) to {g). It need not be further 
relief in the sense of being additional to one or some of 
the reliefs mentioned in Cls. (a) to {g) aUo prayed for 
in the plaint. A prayer for a direction that in the 
administration of a trust the trustee should apply the 
income to certain purposes is within Cl. (//), because it 
is of the same nature as that which is contemplated in 
Cl. (<r). {Mitter and Khundkar. y/.) HaJI 

Mahomed Nabi v. Province of Bengal. 

46 O.W.N. 59. 

S. 92 {^—Applicability — Relief catered by Cl. 

{h) of sub*S. (1). 

The prohibition contained in S. 92 (2), C P. Code 
applies not only to suits brought to obtain the reliefs 
mentioned in Cls. (a) to (^) of sub-S. (1) but also to 
those covered by Cl. {h). {Mitter and Khundkar J J'\ 

HaJI Mahomed Nabi v. province of Bengal 


S. 92(2 ) — Retrospective operation. 


JChundkdt ^ — The prohibition contained in S« 
92 (2), C, P.Code, applies although the cause of action 
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O. P. CODE (1908), S. 95. 

on which the suit is founded is a right which was in 
existence prior toil? enactment. and KhunJkar, 

J/.) Haji Mahomed nabi v . Province of 
Bengal 46 O.W.N. 59. 

3. 95 — Appeal against order under — Prope 

court-fee. CouRT-FeES ACT, SCH. II, ART. 11 
AND C. P. CODE, S. 95. 1940 A.M.L.J. 70. 

S. 95 -Order urider— Not a decree. See COURT 

FEES ACT, SCH. II, ART. 11 AND C. P. CODE. S. 95 

1940 A.M L J. 70. 

S. 95 — * PlainiifjT' — Next friend of minor 

plaintiff — Order of eompensalion against — Jurisdiction 
to make. 

The word plaintiff in S. 95, C. P. Code, cannot be 
read as including the next friend of a minor plaintiff. 
The Court has no jurisdiction to order a next friend to 
pay compensation under S. 95, C. P. Code. The injured 
part> is not, however prevented from instituting a suit 
to recover from the next friend compensation, should he 
wish to do ^o. {Leach^ C. J. and Somayya, J,) 
SAI VANARAYANA V. ANJAREDDI. 63 L.W. 675 = 

1941 M.W N. 667^ A.I.R. 1941 Mad. 719 = 

(1911;1M,L.J. 765. 

■ 8. 9S~Pigkt of appeal — Unnecessary party 

joined by consent of all> 

Where a person not necessary for the adjudication of 
the case before the Court is added as a party by the 
consent of all for the purpose of enabling him to 
protect his interest he must be allowed to do so and to 
press the matter in appeal in an appealable case. {.Stone. 
C./. and Bose, /.) KISaNLAL HIRALAL t'. GANESH- 
DaS GulaB ChanD. 1941 N.LJ, 667. 

S. Q^^Absence of prejudice — No question of 

jurisdiition— Defects, if can affect decree. 

Where there is neither prejudice to a party, nor a 
question of jurisdiction, misjoinder even if it existed 
cannot by reason of S. 99, C. P. Code, affect a decree 
passed. {Agarw J.') Har KRISHNA LaL v. QUR“ 
ban Ali. 196 I.C. 685 = 14 R.0. 198 = 

1941 O.W.N. 1124 = 1941 0 A. 832 = 
1941 O.LB. 730 = 1941 A.L.W. 948 = 

1941 A.W.R.CEev.) 938. 
— -S. 99 — Applicability — .\pplication wrongly 6led 
under S. 86 of the Agra Tenancy Act instead of a suit 
under S. 207 of that Act — Condonation. See AGRA 
Tenancy Act. SS. 207 and 86 and C. P. Code. 
S. 99. 1941 A.W R. (Rev.) 5. 

— — S. 99 — Scope—Joinder of claims in contraven- 
tion of O. 2, k. 4— If ground for reversal of decree. See 
C. P. CODE, SS 16, 99 AND O. 2, RR 2. 3 and 4. 

43 Bom.L R. 293. 

S 99, O. 2, R. 3 — Scope— Suit on mortgage by 

assignee of mortgage — Prayer for decree on mortgage 
and in the alternative against assignor — If bad for 
misjoinder — Refusal of decree against mortgagor — 
Right to decree against assignor. 

Where the assignee of a mortgage bond brings a suit 
against the mortgagor and his assignor praying fora 
mortgage decree against the mortgagor on the mortgage 
which has been assigned to him and in the alternative 
for a decree against his assignor, the suit is not a suit 
where disdnct causes of action are joined. Even if it 
be held that he is not entitled to a mortgage decree as 
against the mortgagor, there is no reason why he should 
not get a decree against the assignor who admits the 
assignment and consideration therefor. Courts of law 
and equity always delight in concluding litigations bet- 
w'een the parties and preventing t|jem from harassment 
which would result, if they are driven to a separate suit. 
O. 2, R. 3, C. P. Code, is no bar to such a suit or to the 
grant of relief ; even if there be misjoinder, S. 99, C. P. 


C. P. CODE (1908), S. 100. 

Code, would be a complete answer to it, when there is 
no failure of justice, and when the result of the trial has 
not affected the merits of the case or the jurisdiction of 
the Court which tried it. {Manohir Lallt J.) CHAN- 
DRA KantLalz/. Mst. BaSmatia. 22 Pat.L.T. 196^ 
S 100.— Second Appeals. 

Adverse finding. 

Applicability. 

Error or defect in procedure. 

Findings of fact. 

Interference. 

New Plea. 

Powers of High Court. 

Question of fact. 

Question of law. 

Scope. 

S. 100 — Adverse possession — Finding as to-^ 

Interference. 

The question of adverse possession is a mixed queslioi> 
of fact and law. Though the facts four.d by the first ap- 
pellate Court must be accepted in second appeal as final, 
the question whether the proved facts substantiate the 
plea of adverse possession is a matter of law which can 
be challenged in second appeal. {Y orke and Ghulam 
Hasan, Ji:) IQB\L ALI v. HUMAYUN QadaR. 

1941.0. 50 = 13 R.O 615 = 1941 O.LB. 374= 
1941 O.W.N. 637 = 1941 O.A 320 = 
1941A.W.R. (Rev.) 289 = A.IB. 1941 Oudh 436. 

3. 100— Applicability— Collector’s decision 

under S. 74, Madras Estates Land Act — Appeal to 
Di'^trict Court —Decision on — Second appeal — Compe- 
tency. See Madras estates Land act. S. 75. 

(1941) 2 M.L.J. 629. 

. — 3. 100 — Error or defect in procedure — Lower 
appellate Court not adverting to documentary evidence 
of party and giving no reason for rejecting opinion of 
trial Judge as to credibility of witness — Effect — Second 
appeal — CompcUncy. 

Where the lower Court deals with the entire evidence 
in the case in a few sentences, without any advertence to 
the documentary evidence on the side of a parly, and 
gives no reason for rejecting the conclusions of the trial 
Judge, as regards the credibility of the witnesses examin- 
ed on the side of that party, its judgment does not satisfy 
the requirements of law and must be deemed to be a 
judgment vitiated by an error in procedure. The lower 
appellate Court is bound, as a matter of law, not to go- 
against the opinion of the trial Judge, who had an oppor- 
tunity of seeing and hearing the witnesses before him, in 
deciding upon the credibility of the witnesses. Unless 
good reasons are given, any interference with the- 
conclusion of the trial Judge on matters of this kind 
must be deemed to be erroneous in law. A second 
appeal is competent in such a case under S. lOO, C, P. 
Code. {PandrangRcnv, J.) MaNGaMMA t*. PAIDAYYA 

63 L.W. 160 = 1941 M.W.N. 98 « - 
A.I.E. 1941 Mad. 393--(1941) 1 M.L.J 174. 

— — S. 100 — Finding of fact — Conclusive character 
of— Erroneous finding — Interference. 

Conclusions of fact arrived at by the lower appellate 
Court, however erroneous or unsatisfactory, are conclu- 
sive in second appeal and cannot be challenged before the- 
High Court in second appeal. {Manohar LallyJf) 

Chandra Kant L.al v . MSt. Basmatia. 

22 PatL T. 196. 

S. 100 — Finding of fact — Concurrent finding 

that certificate sale was net vitiated by fraud— If conr 
elusive. 

A concurrent finding by both the Courts below that a 
sale under the Public Demands Recovery Act was not 
vitiated by fraud is a finding of fact and binds the 
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C. P. CODE (1908), S. 100. 

High Court in second appeal. {Mano/iar Lai, /.) 

NizAR Mahomed khan v. Tauquir ahmad. 

194 1.0. 479=13R.P. 729 = 7 B.B. 782= 

A.I.E. 1941 Pat. 529. 

Findings of fact — Concurrent findings 

^Questicn of custom— Interference in second appeal. 

Where the concurrent findings of the lower Courts 

•that a certain custom did not exist is based on the 

reiection of the evidence which should not have been 

re ected. the findings could be questioned in second 

anneal (Bennett, /.) HaRUN RaSHID v. KaNIZ 
appeal 16 Luck. 626 = 194 I C. 894 = 


Fatima. 


13E.O. 593 = 1941 R.D 472 = 1941 O.LR 459 = 
1941 0 W.N. 623 = 1941 A.W.R (Rev ) 362^ 

1941 A. L.W. 467 = 1941 O.A. 394= 

A.I.R. 1941 Oudh 468. 

S. VH^-Finding of fact— Deed, if executed as 

guardian of a minor — Minor, if benefited — Interfer- 

.ence with findings on — If justified. 

A finding that a mortgage was not executed by a 

lady as the guardian of her minor grandsoii, ^tid a 
finding that the minor had not been benefited by the 
mortgage are findings of fact and are binding on the 
second appellate Court and cannot be assmled or 
Teversed. (Bennett and Ghttlam Hasan, JJ.) KAJ 

Bahadur Singh v . Nar Singh Wisr^ 

1Q9 T 0 712 = 13 R O 397 = 1941 A.W.R. (C.C) 64- 
1921.0.712 IdgK ^ 204-1941 O.L.E. 217 = 

1941 A L.W. 193 = 1941 O A. 17 = 

A.I.R. 1941 Oudh 226. 

S VMi^Finding of fact—Finding as to rate of 

rent payable under tenancy-interference tn second 

xsppeal or Utters Patent appeal, 

A finding as to the rate of rent payable 
ancy is a finding of fact and cannot be disturbed in 
■second appeal or Letters Patent appeal. (Harries, C,J, 
TIT 71" AU, /.) CH.NTIKAHARIN . KRIPA 

SHANKAR WaRRAT. ^ ^ 698 = 194 I o’. 300 = 

1941 P.W.N. 613 = A I.R. 1941 Pat 488. 

229. ^arihah Prasad Singh - 

KUER. k.I.B. 1941 Pat 118. 

s rOQ— Finding of fact— Finding as to fact of 

adoption— If can be questioned on the ground of tmpro- 

Wherf rhere as to the fact of adoption 

S of fact-Interferenee-Fsnd. 

■i„g of fact based on ete^al m.sta^be.^^ 

Although It s P^l' of „ct in second 

1 ‘vet where there is no evidence to support it. and 
appeal, yet wner i pntrv in the papers which 

it is obviously a fit case for interfe- 

is clearly a clerical m^ta , t ^ KiSHUN 

rence. •^"^' ^1941 A.W.E. (Eev.) 686 = 

PASI V. KHATR ANI. ^ ^ ^ g p 728. 

S. 100-/--W<-«.f Uct-Finding that deed 

tstas tampered with— If conc^^^^^ that a document was 

A finding by ‘fie lo binding in 

Cut^^d Uoor and Oha.U, JJ, 


0. P.CODE (1908), S. 100. 

Tanardan Parida V. Prandhan Das. 

22 Pat.L.T. 666 . 

S. 100 — Finding of fact — Finding without 

considering all the evidence or based on inadmissible 
evidence — If conclusive. See 1940 Dig., Col. 229. 
Hapihar Prasad Singh v. janak Dulafi Kuer. 
191 1.C. 275 = 7 B-R. 153 = A.I.R. 1941 Pat. 118. 

S. 100 — Finding of fact — Grofie — If constitut- 
ed. 

The finding as to the existence of a particular number 
of trees on a plot is a finding of fact, but the finding 
that the^e do not constitute a grove is not a question of 
pure fact, (Harper, S.M. and Shirreff, J.Mf) MaDAN 

Gopal V. Sankatha Prasad. 

1941 A.W.R. (Rev.) 513 (2) = 
1941 O.A. (Supp.) 472 (2) = 1941 R.D. 526. 

— S. 100 — Findings of fact — Interference. 

A finding of fact cannot be interfered with in second 
appeal unless it is obviously inconsistent with the 
evidence on record. (Sathe, A.M.') Har CH.aRAN 
Singh r/. Kinno. 1941 O.A (Supp.) 810 = 

1941A.W.R. (Rev.) 890 = 1941 R.D. 940. 

S. 100 — Finding of fact — Interference. 

A finding on the question as to whether the zamindar 
entered into possession by voluntary .surrender or not, 
cannot be disregarded merely because a fresh considera- 
tion might lead the appellate Court to arrive at a 
different conclusion. (Harper, S. M.) DURBIJaY 

Singh z'. Ramzani. 1941 R.D. 426 (1) = 

1941 O.A. (Supp.) 495 = 1941 A.W.R. (Rev.) 564. 

S. 100 — Finding of fact — Interference — Exist- 
ence of document not appreciated. See 19^0 Dig. Col. 

230. Shankarrao Dagadujirao V. Sambhu. 

I.L.R. (1940) Kar. (P.C.) 380 = 43 Bom.L R. 1 = 
I.LR. (1941) Bom. 107=73 C.L.J. 612 = 

(1941) 1 M.L. J. 427 (P.C.). 
S. 100 — Findings of fact — Interference — Find- 
ings confused and involving mistakes of fact — Material 
evidence not considered . 

Where the judgment of the lower Court dealing with 
points of fact is confused and contains mistakes of fact 
and material evidence bearing on the disputed matters 
has not been considered, the findings of fact are not 
conclusive and binding on second appeal and the second 
appellate Court is justified in re-opening those matters 
and examining the evidence itself. (Tek Chand and 
Dalip Singh, JJ ) KESHO DaS v. JIWAN. 

I.L.R. (1941) Lah. 668=195 I C. 786=14R L 98 = 

43 P.L.E. 450 = A.I.E. 1941 Lah. 10. 

S. 100 — Finding of fact — Interference — Prin- 
ciple. 

In second appeal, the Court will not interfere with 
questions of fact unless evidence has improperly been 
admitted. (Davis.') RaMa NaND v. Har NaTH. 

1940 A.M.L J. 116. 
S. 100 — Finding of fact — Interference — Ques- 
tion of onus — If material. 

Where evidence has been led by both sides and find*- 
ings have been arrived at on a consideration of the 
evidence so led, the question of onus in a second appeal 
would be immaterial. But where the lower appellate 
Court has placed the onus wrongly on the plaintiff and 
has discussed only the evidence of the plaintiff and his 
witnesses, its findings are not binding in second appeal 
(Mitter, /.) SuRENDRABALA DEBI V. BHUPENDRa 
Kumar. 45 C.W.N. I 77 

S. 100— Finding of fact— Question of considera- 
tion in pre emption suit. See 1940 Dig., Col 23l 
Jairaj Singh v, Har Narain Sinch. 

191 1.C. 759 = 13 E A. 270 
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C P. CODE (1908). S. 100. 

S 100 — Finding of fact — Question of fraud. 

The finding on a question of fraud is a clear finding 
of fact and so could not be challenged in second appeal 
{Bennett and G/iulam Hasan^ J J.) GOKUL PraSaD 

Mahadei. 194 I C 195= 13 E.O. 663 = 

1941 O.L.E. 425 = 1941 A.L.W. 620 = 
1941 O WN. 643 = 1941 O.A. 412 = 
1941 A.W.R. (C.C.) 166 = A.I.R 1941 Oudh. 341, 

S. IQO— Finding of fact—Suit for rent^Find- 

ing that platritiff was unable to proz-e rate of rent pay^ 
able — Finality— Lower Courts refecting plaintiff's 
documents for insufficient reasons — If ground for inter 
ference in second appeal. 

A finding of fact by the lower Courts in a suit for 
rent, that the plaintiff has been unable to prove 
the rate of rent payable by the defendants, is conclusive 
and the High Court cai not interfere with such a finding 
in second appeal, although the Courts of fact have 
rejected the documents filed by the plaintiff for reasons 
which are not quite satisfactory, i Manohar LalL J ,') 
RAMGOBIND SaHU v. MOSO DHOBI. 

19310. 780= 13 R.P 647 = 7 BR 639 = 

AI.R. 1941 Pat. 371. 

S. 100 — Findings of fact — Tenancy — Binding 

nature. See 1940 Dig.. Col. 231. ShaNKaRRaO 
DAGADUJIRAO V. Sambhu. 

I.LR. (1940) Kar. PC. 380 = 43 Bojn.L.B. 1 = 
I.L.R. (1941) Bom 107= 73 C L.J. 612 = 

(1941) 1 M.L J.427(P.C.). 

■ ■ 3. 100 — Finding of fact — When questionable. 

A fini ing of fact can only be questioned in second 
appeal if it is without any basis of evidence. It is not 
enough to show in a second appeal that if the Court 
were hearing the case either as a Court of first instance 
or first appeal it might have come to a different conclu- 
sion on the evidence on record. To justify interference 
with a finding of fact, it must be shown that the findings 
of the lower appellate Court are such that they have no 
basis whatsoever in the evidence on record. {Sathe. J. 
M.) SUKHOEO V. Dhanai SlNGH. 1941 R.D. 319 = 
1941 A.W.R. (Rev.) 356 = 1941 O.A. (Supp.) 270. 

“■ S. 1 00 — Inter ference — Grounds, 

It is not allowable for a learned Judge in second 
appeal, to say merely that he is not satisfied that matters 
of fact were proved. He should have to go further in 
order to impugn the finding of fact of the lower appel- 
late Court, and say that there was no sufficient evidence 
in law {i.e^ no material at all, from which a deduction 
and inference could be made. If there is any evidence 
at all, it is plain that the High Court cannot interfere — 
High Court can adjudicate on the soundness of con- 
clusions which have been derived from findings of fact. 
{Roberts, C.J. and Moiely, /.) DFOKALI PaTTAK t/. 
RamDeVi. 1940 Rang L R. 777= 19S I.C. 286 = 

13 R.R. 239 = A.I.R. 1941 Rang. 76. 

" S Interference — Plea that valuation of 

suit for furisdiction is not eorreet and that trial Court 
had no jurisdiction — If can be given effect to in Second 
Appeal. 

Where the lower Courts have held that the valuation 
for purposes of jurisdiction placed on the suit was not 
unreasonable, it is not open to a party in second appeal 
to plead that the valuation of the suit was not correct, 
and that the s»ut, if properly valued, would be beyond 
the jurisdiction of the trial Court. Such a plea cannot 
be given effect to in second appeal. {Rcnvlond and 
Manohar fall, /J.) MaHOMFD IpRIS HaIDRI v. 
Habibur RAHMAN, 196 I.C. 664= 14 R.P. 204 = 

8 B.R. 38 = 22 Pat.L.T. 799. 
^ S. 100 — New plea. 


C. P. CODE (1908). S. 100. 

A point that could easily have been met by evidence if 
it had been raised at the proper time, cannot be allowed 
to be taken for the first time in second appeal. {Blacker^ 

/.) The Peopies’ Instalments and Savings 
Bank, Ltd., Lahore z/ Gian Chand. 

196 I.C. 619 = 14 R.L. 161 = 43 P.L.R. 499 = 

A.I.R. 1941 Lab. 345. 

S. 3 00 — I^ew plea — Fraudulent suppression of 
particulars. 

An objection raised in High Court but not raised in 
either of the Courts below to the effect that the present 
application for execution is fraudulent in that the 
decree-holder has suppressed certain particulars with 
t he intention of misleading the Court must be disallowed, 
{Bose^ I.) NaTHmaL V. BaLKRISHNA. 

194 I.C. 641 = 14 R.N. 4 = 1941 N.L.J. 319 = 

A.I.R. 1941 Nag. 162, 

S. IQO— New plea— If can be raised in second 

appeal. 

A new point requiring investigation of matters of fact 
not raised in the Courts below cannot be allowed to be 
taken in second appeal. {Ro-vland. J.) MIDNAPORE 
Zamindary Co., Ltd. v. Chini amoni Mcndal. 

196 I.C. 83=14R.P. 169 = 7 B.R. 989 = 

ALE. 1941 Pat. 600. 
— ^’e\v point —Discretion of executing 
Ccurt under O. 21, R. 64, C. P. Code, lo order sale of 
part only of part of properly — No request made to Court 
—If can be urged in second appeal. See C. P. CODE, 
O. 21,R.64. 22Pat.LT 866. 

— — S. 100— Powers of High Court— Remand — 
When nece>sary— High Court's power to set aside 
findings of lower Courts and to substitute its own find- 
ings of fact. 1940 D'g.. Col 233. HarIHAR 
PraSad Singh Janak Dulari Kuer. 

191 I.C. 276=7 B.R. 163= A I.E. 1941 Pat. 118. 

S. 100 — Question of fact — Inf erence from 
entries in setttement record. 

Inferences from the entries in the settlement record 
are inferences of fact with which the High Court can- 
not inierfere in second appeal. Even if the e is any 
error in interpreting a portion of the settlement record, 
there is n6 error of law which the Court can be said to 
have committed. {Mukheriea, J.) NarfnDRA 

Chandra De v. Rajendra Chandra Chanda. 

1971.0. 46=45C.W.N. 654 = 73 O.L.J 169« 

A.I.E. 1941 Cal. 606. 

S. 100— Question of fact — Negligence See 1940 

Dig., Col. 233. RaMDAS TOPANDAS v. SuKKUR 

Municipality. 1921.0. 494 = 13 R S. 191. 

100 — Question of fact — Question whether con^ 
vcyatice by Mahometan to wife and relinquishment by 
latter of dower debt is gift or sale^Finding on^Jf 
conclusive in second appeal. 

The question whether a transaction by which 
a Mahomertan conveys certain property to his 
wife and she in return relinquishes her dower debt is 
a transaction in the nature of a sale or a transaction in 
the nature of a gift, is a question of fact, and the find- 
ing of the lower appellate Court on the question is con- 
clusive in second appeal. {Meredith and Shearer, //.) 

Shaikh Mahomed Zobair v. Mt. Bibi Sahidan. 

20 Pat 798. 

S. 100— Question of law— Burden of proof, if 

correctly laid. 

Whether the burden of proof has been correctly laid 
or not is a question of law. {Stone, CJ, and Clarke, 
J.) Rawgui ZARILAL V. Bhanuprasad. 

196 I.C. 627 = 14 R.N. 66 = 1941 N L J. 117« 

A.IR. 1941 Nag. 188, 
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S. 100 — Question of law — Construction of docu- 
ment. 1940 Dig., Col. 233. Om PARKASH v 

Mukhtar Ahmad. (1941) Lah. 601 = 

13 R.L. 482 = 193 LC. 789 

S. IOC — Question of law — Interpretation of 

lease. 

The interpretation of a lease deed is a question of 
law. {ffentierson, J,) GoPAL CHANDRA z/. DwafIKA 

Nath. 196 LC. 864= 14 R.C. 144 = 

A.I.R. 1941 Cal. 446. 

- — -3. 100 — Question of law — Interpretation of order 

of Judge, 

Whether the interpretation of a particular order is a 
question of fact, or a question ol law, or a question of 
mixed fact and law depends on the circumstances of 
each particular case. The general rule is quite clear. 
Where intention is to be inferred from the terms of a 
document, in this case the order, the question is one of 
law, or mixed question of fact and law : where the 
intention is to be inferred from the other facts and cir- 
cumstances tending to show what was the real intention 
of the Judge in passing that particular order, then the 
question may be either a question of pure fact or, again, 
may be a question of mixed fact and law. i Tek Ckand 
and Dnlip Sin?k, //.) MUNICIPAL COMMITTEE. 

HafizaBaD V. Gopal Das. 193 I.C. 334 = 

13 E.L. 449=A.I.R. 1941 Lah 62. 

S. l00~~Question of law^Legal effect of proved 
fact-— Meaning. 

The statement that “the proper legal effect of a 
proved fact is essentially a question of law*' does not 
mean that it is a question of law whether 


a certain 
It only 
fact is a 

Keshri 


inference should be draw’n from proved facts 
means that the legal effect of a finding of 
quC'tion of law. {^Benn^fi and Madeley, J J ) 

Kumar Singh v. Ram Swaroop Singh. 

196 I.C. 175= 14 E.0. 138=1941 A.L.W. 877- 

1941 O.L.E. 654 = 1941 O A. 746 = 
1941 A.W.E. (Eev ) 778= 1941 O.W.N. 1027. 

\i;it^~Question of laio or fact— Existence of 

Whether a particular custom is proved to exist or not, 
is undoubtedly a question of fact, and a mere question of 
suffidency of the evidence adduced to establish a cus’om 

is not a ground of second appeal. But questions of the 

existence of an ancient custom are generally mixed 
questions of law and fact i the Judge 6rst finchng what 
were the things done in alleged pursuance of the custom 
and then determining whether these facts so found 
satisfied the requirements of the law The latter 
question of law and not 

Sf ^58 = 

WARI MATA. ^ ^ J C.W.N 809. 

S \00-Qutslion of law-Q'-tfcn whether facts 

found constitute "sufficient cause under t,. S of 

^ Thf qTest'n whether facts found by the lower 

t are ‘^uch as to constitute sufficient 

S^ithin the o;‘’s:co“" 

Pc'hVhaVd!!) K.SHAN CHAND 

HUSSAIN. , . 

tenancy ts 

^'TrorLTreffecT^”' proved fact is a question of law 
The whether a tenancy is permanent or pre- 

and ‘he question ^ ^ 

carious is a leg * finding that the tenants had 

Cl”™ * »..» 1. 
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High Court in second appeal. {^Harries, C. J, and 
Fazl AUs y.) KaM LaL SaHU V. BlBlZOHRA. 

20 Pat. 115=195 I.C. 683 = 14 E.P. 136 = 
22 P.L.T; 721 = 7 B.E.946=A.IE. 1941 Pat. 228. 

S- 100 — Scope — Second appeal — Competency — 

— Incompetent appeal entertained and decided by 
lower Court — Second appeal — Revision. 

Where the lower appellate Court entertains an appeal 
which does not lie and decides it on the merits, its order 
may be challenged by a second appeal to the High Court, 
Assuming that a second appeal, is incompetent, the 
decision of the lower Court being one without jurisdic- 
tion, is lable to be set aside in revision under S. Il5» 
C. P. Code, the second appeal being treated as a revi- 
sion application. {Dhavle and Chatterjiy J J .) Banka 
Das z/. Srimvas Padhi. 7 Cut LT. 41 = 

A.I.B. 1941 Pat. S16. 

-S. 100 — Scope — Second appeal — f nterference 

— Trial Courds finding based on credibility of wii^ 
nesses — Reversal on mere surmises — Rowers of second 
appellate Court, 

Where a lower appellate Court disregards the opinion 
of the judge who saw and heard the witness and was in 
the best position to judge of their credibility and has 
based bis finding on it, and reverses 5u:b a finding on 
mere surmises and suspicions, the High Court can inter- 
fere in second appeal and reverse the decision of the 
lower appellate Court. (^Clarketf.) ANUOLI UdaIBHaN 
I/. JAMNABAI. 1941 N.L.J. 230. 

S 100— Scope — Second appeal — Qae^tlon of 

costs — Competency — Interference — Principles. .SV^ 1940 
Dig.. Col. 234. Kozhuvammal Ammad V. Paru 
AMMA. 192 I.C. 82= 13 R.M. 629 (2j= 

(1940J1M.L J. 764. 

" ' "S. 100 — Second appeal — New and inconsistent 

plea in. 

Per Shirreff , J M and Sathe, A.M. dissenting. — Where 
the plaintiff's suit to recover possession of Certain pro- 
perties of a deceased person is based on their claiming ta 
be the daughter's sons of that person and it is resistea by 
the defendants on the ground cf their being the nearer 
heirs, it is found that the plaintiffs are really daughter's 
sons and that the defendants are not nearer heirs, it is 
not open to defendants in second appeal to raise a new 
and in consistent plea, that in the absence of 
allegation or proof that the mother of ^he plaintiff who 
is the nearer heir was not alive or that she had surren- 
dered in favour of the plaintiffs, the plaintiffs had no 
locus standi to sue. Such a plea cuts at the root of their 
own case. {Shirreff, J.M. and Sathe, A, Af.) BHUSAI 

z/, DIRGAJ. 1941 O.A.(Supp.) 898 = 

1941 A.W.E. (Eev.) 1106*. 

Ss. 101 and O. 47, E. 1 {Joi^—I^ismissal under 
S. 101 — Remedy for amendment thereafter. 

Where a second appeal is dismissed under S. lOl, C, 
P. Code and the decree is sought to be amended then it 
has to be obtained by a review application. O. 47, R. 1 
{b) permits a review application, because the second 
appeal was not one allowed bylaw. {Davies.) Wali 

Uddin V. Mohammad Shafi. 1941 A.M.L.J. 64. 

S. 102 — Applicability — Suit of small cause nature 

— Co sharer suit for rent against tenant — Dispute as to 
share of plaintiff in land — Other co sharers made parties 
to suit— Decision in — Second Appeal— If barred. See 
1940 Dig , Col. 235. VlZIA RaMAMURTHI z/ Surya- 
NARAYaNA Murthi. 191 I.C. 496=13 E.M. 496. 

S 102— Second appeal— Suit of Small Cause 

nature tried as original suit, Provincial Small 
Cause courts act, S. i6. ( 1941) 1 M.L J. 686. 

S. 102— Suit of Small Cause nature— Matter In 

execution of decree — Second appeal, If lies. See 194(1 
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Dig., Col. 235. SiTA Kam V. Badri DaSS. 

191 I C 227 = 13 E O. 239 = A.I.E. 1941 Oudh 101. 

Sb. 102 and 115 — Suit to declare nou~!i,ibiltty 

to pay tax and to teco.er tax realised — Nature of 
decree — Second appeal tf lies— Revision, 

Where a suit is to de.iare that the plaintiff is not 
liable to pay a particular tax and to recover the tax 
alleged to be illegally realised from him, the Small Cause 
Court is not competent to try it in view of the prayer 
for declaration. But the claim is substantially one for 
refund of tax and.the suit is one of a Small Caose 
Court nature and a second appeal cannot lie from the 
electee in such a suit, but a revi-ion is compe eni. 
{Collisier, /.) BaNSI LAL v. CHAIRMAN, TOWN 
AREA COMMITTER. SaIDPUR. 

IL.R (1941)AU 216 = 193 I C. 633= 
13R.A 434 = 1940 A.LJ. 889 = 
1941 A.W.R. (H.C.) 13= 1941 A L W. 1 = 

A.I.R. 1941 All 144. 


S. 104 (c), O. 43, R. 1 (m) and Sch. II, Para. 

jg (2) — Awara — Agreed modifications — Objections — 
Disposal — Appealability — Revision. 

Where an award is by consent of parties ordered to 
be modified and a decree in the light of such modifica- 
tion is al.'O ordered to be drawn up, an order disposing 
of objections to such modified award is not appealable 
under S. 104 (r), C. F. Code, for it is not an order modi 
fying or correcting the award. Nor is it a decree which 
could be appealed against under Sch. II. Para. l6(2). 
Neither does it amount to an order recording or refusing 
to record an agreement or compromise which could be 
appealed against under O. 43. R. 1 (w). Being an 
interlocutory order it is not revisable either. {Thomas. 
C /. and Agarival, J.) RAM Gop/L v. Ram SHaN- 
KAR 196 IC. 496 = 14RO. 183 = 

1941 O.L;r! 695= 1941 A.W.R. (C.C.) 329 = 
1941 O.A. 785 = 1941 AL.W. 896 = 
1941 O.W.N 1077 = A.I.R. 1941 Oudh 698. 

S. 104 (f) and Sch. II. Para. 21— Relative 

scope of— Filing followed by judgment and decree— 
Appeal— Competency. 1940 Dig., Col. 236 KfSHO 

LAL V. Laxman Rao. 192 I.C 371 = 

13R.N. 244.. 

s. 104 (f) and O 43. R. (1) {V)— Remand in 

appeal against refusal to file award— Second appeal. 
Where in an appeal against a refusal to file an award, 
the appellate Court remands the case t j the lower Court 
for the award being filed the order is one under S. 104 
(/) and hence no second appeal lies against it. It can- 
not be appealed against as one under O. 43, K. (1) {v). 

(DaviesS SUKHDEO v. NATHU I-AL. 

^ ^ 1941 A.M.L.J. 40. 


S. 104(l)(f)and (2) — Application under Sch. 

II para 20 — Decree passed on award without recording 
formal order filing award— Appeal filed against whole 
decision but directed against only award and not decree 
Second appeal — If competent. 1940 Dig.. Col. 

235 Trailokya Nath Banerji v. Sukumar ha*nU. 

I LR. (1940) 2 Cal 661 = 194 1.0 610 = 
14 R,0. 2 = A.IR. 1941 Cal. 202. 

3.104 (1) (f) and (2)— Order filing award— 

Validity of reference challenged— Second appeal— If 
competent. See 1940 Dig., Col. 236. TrailOKYA 
NATH banerji V. SUK.UMAR B \SU. 

I.L.R. (1940) 2 Cal. 661 = 194 I.C. 610 = 
14R.O. 2 = A.I.B. 1941 Cal. 202. 

■ S. 104 (2) — Interpretation of. 

The words of suV'-S. (2) of S. 104, C. P. Code, 
are perfectly general and there is no reason to restrict 
their meaning by interpreting them to mean an order 
. deciding the appeal on the merits. {Vermas J.) 


C. P. CODE (1908), S. 109. 

UMMATUR RaBAB V. MaHADEO PRASAD. 

196 1.0.674 = 1941 A.W.R. (HO.) 261 = 
1941 O W.N. 1010 (2) = 1941 A. L.W. 826 = 
1941 O.A. (Supp.) 681= 1941 A.h.J. 616 = 

A.I.R 1941 All. 338. 

S. 104 (2) — Order under O. 22, R. 10 — Second 

appeal. See C. P. CODE, O. 22, R. lO. 

43 Rom.LR. 719. 

S. 105 and O. 47, P.l— Granting of review — 
Difference in scope between appeal against order grant- 
ing reviewand appeal against pnal decision. 

Where a review is granted and an appeal is filed 
ag linst that order, the attack has to be confined only to 
the grounds set out in R. 7 of O. 47, C. P. Code. But 
if an appeal is preferred against the final decision itself 
after review, there is no such restriction. Only if the 
order granting review is attacked it could be done only 
on the grounds set out in R. 7 of O. 47, C. P. Code. 
{Boie, J ) ANANDRAO BaI.IRAM V. PaRWATIBAI. 

1941 N.L.J. 619 = A IR. 1941 Nag. 308. 

S. 105(1) — Construction — ‘Affecting the deci- 
sion of the case'’ — Meaning of— Preliminary issue in 
suit decided for plaintiff — Reversal by High Court in 
revision — Suit dismissed in consequence — Appeal to 
High Court — Order in revision — Correctness of — If can 
be consideied in appeal. See 19-10 Dig, Col. 236. 
PiCHU ayyangar t'. Ramanuja Jff.r swamigal 
194 I.C. 809 = 14 R.M. 84= (1940) 1 M.L J. 882. 

S. 107 and O. 41, R. 27 — Additional evidence 

in appeal — Filling up of gaps in evidence — Kvidence of 
attesting witness — Production in second appeal — If 
permissible. See l940 Dig., Col. 237. Kai.I ChaRAN 
V. SURAJ Bali. 191 l O- 216= 

13 R O. 222 = A.I.R. 1941 Oudh 89. 

— — Ss. 109 and 110 — Applicability — Orders under 
S. 66, Income-tax Act^ Appeal to Privy Council — If 
governed by Ss. 109 and 110. 

Appeals from orders passed under S. 66 of the 
Income tax Act cannot be regulated by Ss. 109 and 110, 

C. P. Code. {Harries, C.J., Fazl AH and Manohar 
Lall, JJj) HaRIHAR OlR V. COMMISSIONER OF 
Income-tax, b. & O. 20 Pat 661 = 

195 I.O. 689 = 14 R.P. 133 = 7 B.R 951 = 
22 Pat.LT. 341 = 1941 1.T.B 246= 
1941 P.W.N. 267 = A.I.R. 1941 Pat. 226. 
Ss. 109 and 110 — Application for leave to 
appeal — Leive asked for purpose of raising new point 
(or first time — If to be granted. See 19-10 Dig.. Col. 237. 

I Mahomed Shadak Koyi Saheb v. Venkata 
I KOMARaJU. 1931.0. 363 = 13 R.M. 666= 

(1940) 2 M.L.J. 433. 

S 109 and U. P. Encumhered Estates Act 

(1934), S 13 — 'Final order' — Remand to lower Court 
fo enable filing of written statement by creditors. 

Where the High Court remands a case under the U. • 
P. Encumhered Estates Act and directs the lower Court 
to allow an opportunity to the respondents to file their 
written statements ar^d then to proceed to adjudicate 
upon the rights of parties in accordance with the Act Is 
not a “final order' ’within the meaning of S. 109, C. P. 
Code and hence leave could not be granted to appeal to 
Privy Council. {Iqbal Ahmad, A. C.J, and Verma,J.') 

Aimal Singh ?■. Mata Prasad. 

I.L R.(19n) All. 573= 196 I.C. S40 = 14B.A. 153 = 

1941 O.A. (Supp.) 614-1941 R.D. 666 = 
1941 A.L.W. 738 = 1941 O.L.R. 674 = 

1941 A.WB.(H0.) 219 = 
1941 A.W.R. (Rev.) 685 = A.I.R. 1941 All. 333. 

Ss. 109 and Scope and effect of-^Right of 

appeal. 
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. The effect of Ss. 109 and llO is to give a proposed 
appellant an appeal as of right in cases where the value 
of the subject-matter of the suit and of the appeal are 
over Rs. 10,000 and the decree appealed from is not one 
of affirmance. On the other hand, where the decree of 
the High Court is one of affirmance, there is no right of 
appeal unless the appeal involves some substantial ques- 
tion of law. {Harries, C./>t Ali and Manohar 

Lall.JJ.) Raja Brajasunder Deb 2'. Rajendra 
Narayan Bhanj Deo 20 Pat. 459 = 

195 1.C. 344=14 R.P. 109 = 22 Pat.L Ti 736 = 
7 B.R. 906 = A IR. 1941 Pat. 269 (S.B ). 

Ss. 100 (C) and 115 — Certificate of fitness to 

appeal to Privy Council — When could be granted—^ 
Revision against award. 

A case should be certified to be a fit one to appeal to 
His Majesty in Council under S. 109 {c), C. P. 
Code, when it is of wide public importance and the 
principle, when finally decided by their Lordships of the 
Privy Council would be of benefit not only to the people 
who were directly involved in the litigation but also to 
the public at large. Where the question was whether a 
revision against an award was rightly held by the chief 
Court to raise a question of jurisdiction, the decision on 
that point, it w as held would not be a decision on a matter 
of general public importance and that leave could not be 
granted under S. 109 (r), C. P. Code. {Yorkeand 
Agarwaf //.) MOOL CHaND v. PHOOL ChaND. 

192 1.O. 778 = 13 R.O. 408 = 
1941 A W.R. (C.C.) 63= 1941 O.L.R. 233 = 
1941 O.W.N. 130 = 1941 O.A. 135 = 

ALE. 1941 Oudh 245. 
— S. 109 (c) — Grant of certificate — Principles 
.applicable. Sec 1940 Dig., Col. 238. MuSaheb KhaN 
V, RAJ Kumar Bakshi. 16 Iiuck. 716. 

— S. 109 (c) — Interpretation — *Fit one for appealf 
meaning of— ‘Leave against refusal to stay criminal 
eomplaint — If can be granted. 

The meaning of the expression ‘fit one for appeal' in 
S. 109 (r), C. P. Code, is that the question should be 
•either of great genera! importance to the public at large 
or great private importance to the particular litigant and 
the matter is not measurable in money. As it could not 
4)6 said that a refusal to stay a criminal complaint 
would be a matter of great private importance to the 
particular accused, leave to appeal to Privy Council 
against such refusal cannot be granted. {Collister and 
Baipai. JJ.) RaDHEY LAL v. NIRANJAN NaTH. 

I.L.E. (1941) All. 364 = 194 I.C. 606 = 
.. 14 R.A. 3 = 1941 A.Cr.C. 98 = 1941 A.L.J. 265 = 

1941 A.Ii.W. 319 (2) = 42 Cr.L.J. 370 = 
1941 O.W.N. 455= 1941 O.A. (Supp.) 193 = 
1941 A.W.R. (H.C.) 120 = A.I.E. 1941 AU. 211, 

S. 109 {c)— Public importance. 

Where the order of the Board of Revenue decides a 
question as to whether the decision of a special judge as 
to proprietary rights should be accepted or whether it 
should be overruled by a further inquiry by the Collector, 
it is not a matter of such public importance as would 
iustifv a reference to the Privy Council. {Harper, S. 

M.') Mahabir Prasad v. Shah Mukhtar Ah- 
mad 1941 E.D. 792 = 1941 A.W.R. (pv.)1090 = 

, 1941 O.A. (Supp.) 880. 

S 110— Applicability —Appeal— Valuation 0 / 

.appeal below Rs. \0, 000-Decree invohiitg dispute 
about property worth more than Rs. 10,000 Leave to 

The plaintiff (appellant>sued for a declaration that a 
certain property could not be attached and sold in 
execution of a certificate, basing his claim on a purchase 
of the property in execution of a mortgage decree 

y. D. 1941—17 


0. P. CODE (1908), S. 110. - • . ' 

obtained by himself against the former owner of the 
property. The suit and the appeal were valued below 
Rs, 10,000 according to the value of the certificate, but 
it was found that the value of the property itself which 
was involved was over Rs. 10.0')0. 

^ Held, that if the plaintiff did not succeed in the litiga- 
j tion, the property which be had purchased in execution 

of his mortgage decree would be liable to be sold and the 
property being worth more than Rs. 10,000, it must be 
held that the decree sought to be appealed from did not 

involve indirectly a question respecting property of more 
than Rs. 10,000 in value and the case was fully covered by 
the second paragraph of S. 100 C.P. Code, the case was 
a fit one for appeal to His Majesty in Council and leave 
should therefore be granted. {Harries, CJ. and FaZl 
Ali,j.) ISHVVARI Prasad Singh v. Kameshwar 
Prasad bINGH. 194 I.o. 654 = 14 R p 13 = 

7 B.R. 812 = 22 Pat.L.T. 284 = A.I.E. 1941 Pat. 288 

S. 110— Applicability-Case under S. 66 (3)* 

Income-tax Act— Order of summary rejection— Appli! 
cation for leave to appeal to Privy Council— If can be 
granted— Seriousness of question involved— If ground 
for grant of leave. See INCOME-TAX ACT, S 66 (3) 

„ 22 Pat.L.T. 341=1941 1.x.E. 246. 

5>. 110 — Construction — Court Hmmediatelv 
below ^Single Judge of High Court. 

Where a Bench of two or more judges has affirmed on 
a Letters Patent Appeal the judgment of a Judge of the 
High Court, sitting singly on the original side, the 
decision of the single Judge is the decision of the Court 
immediately below the Court passing the decree or final 
order within the meaning ot S. HO, C. P. Code. In 
^ch a case» a certificate of fitness for leave to appeal to 
His Majesty in Council can be granted only if the apneal 
involves some substantial question of law. (Derbyshire 
\ CJ. and Panckrtdge, /.) PrOBHawati Kanwar » 

■ PanmaL LODha. 46 O.W.N. 1002* 

The expression “the decision of the Court immediate! 
below the Court passing such decree,” as used in S li 
means the same as the expression “decree of the Court- 
below," and the word “decision" in the aforesaid expres 
Sion means the decision of the trial Court lalcen as a 
whole. The true test for determining whether the Hieh 
Court s decree affirms the decision of the lower Court is 
whether the decision of the Court below as a whole has 
been affirmed by the High Court and not whether the 
decision on the point or points left in dispute have been 
affirmed by the High Court. Consequently, where the 
decree of the High Court reverses in part the decisiom 
of the lower Court whilst maintaining it with regard to- 
the remainder of the claim, the decree of the High Court 
cannot be said to affirm the decision of the Court below 
and therefore an appeal to His Majesty in Council il 
competent even on points of concurrenco between Hioh 
Court and the lower Court without proving substantial 

question of law. {Harries, C. J.,, Fail Ali and Mana 
har Lall, JJ.) KaJA BraJASUNDER DeB z/ Ratpn 
DRA narayan BhaNJ DEO. 20 Paf Ika 

196 I.O. 344 = 14 a.P. 109 = 22 Pat.L.T 

7 B.R. 906-A.I.B. 1941 Pat. 269 (S.B ) 

S. 110— “Decree of affirmance*' for annpalJ 
against same decree by both parties— One dismi^^^^H anA 
other allowed- Only one decree iesued-ApSion for 
leave to appeal by party whose appeal is dismissed— 
Competency 1940 Dig., Col. 238. ChokkaTAgam 
Chetti V. Official assignee, Madras. 

A.I.B. 1941 Mad. 227=(1940'1 2 *M t t 
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An appellant is entitled to challenge the decision of 
the High Court even if the High Court has modified 
in his tavour a decision of the trial Court, where the 
amount involved is Ks. 10,000 or upwards. Where the 
trial Court awarded interest to the plaintiff which 
amounted to Ks. l8,700 and the High Court on appeal 
by the defendant reduced only the amount of interest to 
Rs. 12 380 and the defendant denied his liability for 
interest, since the decision of the trial Court in regard to 
the extent of the liability has been modified by the 
High Court the defendant is entitled to a certificate 
under S. 110 of the C. P. Code. ( Thom, C /.. Collister 
and Ganga Nath, //.) JAGGO Bai v. HaRIHAR 
Prasad Singh. I.L.R. (1941) All. 180 = 

192 I.C. 461 = 13 E A. 325 = 
1941 A.W.E. fH.C.) 14 = 1941 O A (Supp.) 40 = 

1941 A.L-W. 2 = 1940 A.L.J. 869 = 
A. I E. 1941 All. 66 (F B.). 

- S. 110 — Valuation — Approbate and reprobate — 
Suit and appeal valu'd beloiv A’r. Valuation 

found defective and appeal re valued at over Hs. lO.OOO 
without objection by defendant— Latter relyinr on re 
valuation — If can object to valuation later , 

The plaintiff originally valued ih** suit below 
Rs. lO,OoO, His appeal to the High Court was also 
valued on the same basis, but it was found that certain 
reliefs claimed in the plaint were not valued. A proper 
valuation of the reliefs brought the total value of the 
suit to over Rs. 10,000 and the deficiency in court fee 
was made good by the plaintiff. The defendant respon- 
dent took no objection to the re-valuation and was 
actually executing his decree for costs which had been 
calculated on the new valuation. 

Held, that as the new valuation of the suit in appeal 
was accepted without demur and a decree for costs based 
on such valuation actually enforced, it was not open to 
the defendant to contend sub>equently that the value 
of the suit was not over Rs. lOOOO. (//arriVr, C.J., 
Fazl Aliand Manohar Lall, JJ.) RAJA BrAJASUN- 

der Deb V. rajendra Nahayan Bhanj Deo. 

20 Pat. 459 = 195 I.C 344 = 14 E P. 109 = 

22 Pat.L.T. 736 = 7 B.E 906 = 
A.I E. 1941 Pat. 269 (S.B.). 

■ S. 110 — Value of subject-matter in appeal — 


Decree of trial Court for amount less than Rs, 10,000 
—Award for future interest and costs amounting to 
(Tver Rs, 10,000 — Defendant appealing — Dismissal of 
suit by High Court — Application for leave to appeal — 
Valuation — Interest and costs awarded by trial Court — 
If to be taken into account. 

It is w’ell settled that where a plaintiff's suit is decreed 
by the High Court and the defendant wishes fo appeal 
against the whole decree, the value of the defendant's 
appeal is the principal sum decreed together with inte- 
rest awarded on the principal sum up to the dale of the 
decree of the High Court. This rule, however, cannot 
be applied entirely when the plaintiff proposes to appeal 
from an appellate decree of reversal dismissing his claim 
either in whole or in part. Where the plaintiff in a suit 
obtains a decree from the trial Court for an amount 
below Rs. 10,000 with future interest and costs, bring- 
ing the total amount over Rs. 10,000, but on appeal by 
the defendant, the decree is reversed and the suit is dis- 
missed in its entirety, the plaintiff seeking to appeal to 
His Majesty in Council, cannot as a matter of right 
claim to add to the amount decreed in his favour by the 
trial Court interest on the principal sum decreed at the 
rate allowed by that Court up to the date of the decree 
of the High Court, and the costs, so as to bring the value 
of the subject-matter to over Rs 10,000, For the purpose 
of valuing an appeal, the material date is the date of 


C. P. CODE (1908). 3. 116. 

the decree against which the appeal is to be made* 
Interest and costs being in the discretion of the Court 
cannot be included in valuing the appeal. It may be if 
interest is not in the discretion of the Court, but payable 
under some law or statute, different considerations may 
arise. But where that is not the case, and the plaintiff 
who has not appealed from the decree of the trial Court 
claiming a larger amount than that allowed by that 
Court and claims, in the proposed appeal from the appel- 
late decree dismissing the suit, the restoration of the 
decree of the trial Court, which is all that be can claim, 
the value of the appeal cannot be more than the amount 
decreed by the trial Court. This amount cannot be 
enhanced by adding either the cost or interest directed 
to be paid under the decree of the trial Court. 
{Harries, C Fail Ali and Manohar Lall, J Jl) 

Brijmohan Singh v. Bhuneshwar Prasad Singh. 

20 Pat 481 = 19510. 196 = 7 BE. 884 = 

14 R.P. 94 = 1941 P.W N. 287= 22 Pat L T. 363 = 

A.I.R 1941 Pat. 255 (P B ). 

S. 110, Para. 2 — Appealability — Valuation — 

Test — Amount of decree less than Rs. but value 

of property involved more than Rs, 10,000. 

Where a suit is to declaie the non liability of certain 
property valued at over Rs. 10,000 to attachment and 
sale in execution of a a decree for an amount less than 
Ks. 10,000 leave to appeal to Privy Council could not be 
granted as the test laid down by para. (2) of S. llO, C.P, 
Code, is not satisfied by the case. {Bennett and Ghulam 
Hasan, J J.) SUDAMAN PRASAD v. MaHOMED ABDUL 

ALIM. 193 I C. 639 = 13R.O. 486 = 

1941 O.L.E. 311= 1941 A.W.E (C.C.) 134= 
1941 O A. 365 = 1941 A L.W. 424 = 
1941 O.W.N. 662 = AIR. 1941 Oudli 407* 

S. llO, Para. 2'^Valuation — Conditions, 

The second paragraph of S. 110, C. P. Code, means 
that the suit must, to satisfy its conditions, involve rights 
and claims to property which rights and claims are worth 
Rs. 10,000 and upwards, not that the rights affect pro- 
perties whose value is Rs. 10,000 and upwards, 
v>al and Madeley, JJ.) PRAG NaRAIN TriveDI t». 
FakhrulNISa. 1941 A.W.E. (Rev) 1069 = 

1941 O.W N. 1234 = 1941 O.A. 937. 

S. 113 and O. 46. R. 1 and C. P. Belief of In. 

debtedness Act, S. 20 — Right of reference, if a sub’ 


stantive right — Proceedings under Relief of Indebtedness 
Act, if a 'suit* — Applicability of O. 46, A*. 1 to District 
Court acting under S, 20, Relief of Indebtedness Act, 
if can make reference to High Court. 

The right of reference given by S. 113, C, P. Code, is 
a substantive right and not a mere matter of procedure. 
Unless this power is given specifically by statute, a Court 
has no power to make a reference. The proceedings 
under the Relief of Indebtedness Act are not ‘suits* and 
as they are neither ‘suits' nor ‘appeals* ncr proceedings 
in execution of a ‘decree*, the provisions of O. 46. R, 1 
are not attracted. Hence the Court acting under S. 20 of 
the Relief of Indebtedness Act has no power of making 
a reference to the High Court and the High Court has 
no jurisdiction to entertain a reference. {Stone, C.J. and 

Boss, J.) District Judge v. Seth Shrikisandas. 

I.LE^ (1941) Nag 688 = 1941 N L.J 486. 

S. 114 — Power under— If a matter of substantivo 

law. See U. P. ENCUMBERED ESTATES ACT' KULSS» 
K. 6 AND C. P. Code, S. 114. 1940 E.D. 604 (8K 

S 115— Kevislon. 

Acting illegally in exorcise of jurisdiction. 
Amendment of decree. 

Amendment of plaint. 

Applicability. 

Arbitration. 


26 1 


INDIAN DECISIONS. 


262 


0. p. CODE (1908), S. 115. 

Case decided. 

Court. 

Court-fee. 

Court subordinate. 

Discretionary order. 

Error of law. 

High Court’s powers. 

Jurisdiction. 

Material irregularity. 

Miscellaneous proceedings. 

New evidence. 

New plea. 

Other remedy open. 

Pauper application. 

Scope 

. Substantial justice done. 

Withdrawal of suits. 

■S. 115— Acting illegally in the exercise of jaris- 


diction— Lower Court misdirecting itself regarding 
basis for decision of matter before it— Interference in 
revision. .S*-/ MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT, S. 9 (5). (1941) 1 M.L.J. 250, 

S. 115— Amendment of decree if revisable. S e 

1940 Die Col. 239. MUJAWIR HuSAlN «/. Kishwar 
JehaN BEGam. 16 Luck. 252 = 191 1 C. 186 = 

^ A.IE. 1941 Oudh 66. 

S. 115 and O 6,R. 17— Amendment of plaint 


—Order refusing- If revisable. Ste 1940 Dig . Col. 239. 
PURSHOTTAM LaLJI^'. Hara NARAYAN DASS. 

191 1 C 729 = 13 E O. 273 = 1941 O.L.R 21 = 

A I.E. 1941 Oudh 87. 

.S. 116 —Amendment of plaint— Revision, 

An order allowing an arberidment of plaint by which 
a suit for possession and damages for unlawful occupa 
tion was sought to be converted into one for ejectment 
and rent cannot be revised. UgafwaL /.) Ram 

PVARi V, Govind Prasad. 196 I.C. 432- 

PYARi Z'. R.o. 170= 1941 O.W.N. 1100 = 

19410 A. 811 = 1941 E.D 860=1941 O.L E 684 = 
1941 A.W.E. (Rev.) 873 = A.I.R. 1941 Oudh 623, 
Orders passed ujtderU. 

P. Encumbered Estates Act. . a 

Tf Q 11*; C P. Code, is made applicable to orders 

1 rilr tKp U P. Encumbered Estates Act. it 
^Tould be inconsistent with S. 47 of the Act Hence it 

Snot appUcabie * 0 ^ orders. 

Asarwzl, //.) HAW ^ 918 = 1941 O.A. 673 = 
1941 A W.E. (Rev.) 647 = 1941 E.D. 708 = 

■S. Wfs— Applicability — Suit or proceedings 


“'s' l[5 CP^'code’’ is not applicable to suits or procee- 

dings under th . P- ^ schedule of 

provision in S. 244 ana . j y ) Jagannath 

the U. P. Tenancy Act ^ 

A L W. 669 = 1941 O A. 564 = 
14E.O. 5-1941 A.i.W ^ ^ ^ ^g^^ ^gy 

S lf6-Arbitration-Interference-Wrong view 

7* mi'^Tonduct — If a ground, laee 

loift rol" 240 KeSHOLaL V. Laxman RaO 
1940 Dig., Col. 24 U. I C. S71 = 13 R.N. 244. 

S 116 -Case decided-Decision on one issue- 

^“:.,Tt_Revision— Competency— Interference. 

Issue in suit Kevr ^uTHUSAMl CHETIIAR v. 

1940 Dig., Col. 240. MUi ^ ^ ^ ^g^^ g^^ 

PERIVAL ACHI. (1940) 2 M.L. J. 606. 
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“S, 115 — Case decided — Order overruling objec- 
tion as to maintainability of application for amendment 
of decree — If revisable. 

Where an application for amendment of decree 
obtained on a mortgage under Ss. 4, 5 and 30 of the 
U. P. Agriculturists’ Relief Act was dismissed as also 
an application for its restoration and a fresh applicaiion 
was thereafter put in for amendment and a preliminary 
objection as to its maintainability was dismissed, on a 
question whether such an order was revisable under 
S. 115, C. P. Code, it was held that the question involved 
though one of jurisdiction, before it could be interfered 
with it must be shown that there was a ‘case decided' 
and as the order was only an interlocutory one, no case 
was decided and hence the order was not revisable under 
S, 115. (Rennet and Afadeley. JJ ) KuSHaL ChaND 

BriNarain. 196 I.C. 698 = 1941 E.D. 930 = 

1941 O.L.R. 744 = 1941 O.W.N 1136 = 

1941 O.A. 861 = 1941 A.W.R. (Rev.) 947. 

S. 115 — Case decided — Order und'r O. 33, R 7. 

The proceedings on an application for permission to 
sue as a pauper arc anterior to, and independent of, the 
suit and an order under 0. 33, R. 7, C. P. Code, whether 
it grants or rejects the application, terminates those 
proceedings and is a “case decided” within the meaning 
of S. 115, C P. Code, and is open to revision on any of 
the grounds mentioned in that section. (Tek Chand 
and Din Mohammad , JJ.) HaRI ChaND v MST 
Durga Devi. LL.R. (1941) Lab. 697 = 

195 I.C. 742 = 14 E.L. 92=43 P.L.R 82= 

r, . .. Lab. 128. 

»• 115 — Case decided* — Proceedings under 

S. hfJt^Cr. P. Code— Order by Civil Court — Revision 

to HighCourt—If governed by C. P. Code, S. 115 or 
byS.^^9,Cr.P. Code. ’ • lio £7r 

Proceedings under S. 476, Cr. P. Code, are proceed- 
ings subject to the High Court’s jurisdiction under 
S. 439, Cr. P, Code, even when the Court inquiring is a 
Civil Court, The power to inquire is given under the 
Cr. P. Code, and the proceedings are in the nature of 
criminal proceedings. An order of the Court under 
S. 479, Cr. P. Code, even when made by a CiviJ Court 
is not a ‘case derided" within the meaning of S 11^ 
C. P Code. S. 439. Cr. P. Code, and not S. llS,'c p 
Code, applies to a revisional application against an order 
under S. 476, Cr. P. Code. (Davis, C.J. and IVeston / ) 

Valiram Lilaram t/. Gobindram. 

I.L.R. (1941) Kar. 422= A.I.R. 1941 Sind. 217. 

S. 115 and. O. 6, R 17 — Case decided- — Refusal 
of amendment — Revision, if lies. 

Where the effect of refusal of permission to amend a 
plaint is to shut out a part of the plaintiff’s claim it is a 
“case decided” within the meaning of S. 115, C P Code 
and where the effect of allowing a revision 'in a matter 
in which an appeal might also lie will be a convenience 
to the parties and will save expense, the Court win 
interprets 1 15 liberally. (Clarke, J.') Skth MANPr 
LALz/. ZAMSINGH. 196 I.C 190=14Rxr QK 

1940 N.L J. 340=A.LR. 1941 Nag 289 

■S. 115 and O. 9, R. 9 — Case decided — Resto a 
tion after dismissal for default — Propriety— R^yj • 

The question whether an application to 
pauper dismissed for default is properly restored c w 
not be raised in an appeal from a decree passed 
suit and therefore there is a ‘case decided’ whE;” 
meaning of S. 115 and an application in revision m-n 
lie in respect of it. and Ghulam nljlT 

Baijnath V. Ram Narain. 194 « kc/*^ 

1941 O.L.E. 448 = 13 b q ' “ 

1941 A.W.B. (0.0) 170 = 1941 O.WN 

1941 O.A. 427 = A.I.E. 194rOudr36? i 



264 



THE YEARLY DIGEST, 1941 


C.P. CODE (1908), S. 115. 

S. 115 — Case decided — Supersession of award in 

arbitration with permission of Court. S^e C. P. CODE, 
O. 23. K. 3 AND S. 1 15. 1941 N.L.J. 333. 

S- 116 and O. 6, E. 17— Case decided— What I 

may amount to— Rejection of application to explain 
array of parties — Revision, if lies. Se( 1940 Dig., Col, 
241. JagdiSh Saran V, Bhagwat Saran. 

191 1.0. 294 = 13 R. A. 223. 

S. 115— — Afagistrat€ or bench of Magis- 
trates hearing appeal under S. 86, Bombay District 
Municipal Act — If Court or persona designata — Bevi^ ! 
sion — Competency. 

A Magistrate or bench of Magistrates hraring an 
appeal under S. 86 of the Bombay District Municipal 
Act is a persona designata and not a Court, and the 
decision of the Magistrate or bench of Magistrates is not 
open to revision under S. 115, C. P. Code, {l^adia, /.) 
Vita Municipality sj. Gangaram Tatvaji 

I.L.E. (1941) Bom. 427= 197 1.C. 23 = 
43 Bom.L.R. 333 = A.I.B. 1941 Bom. 184. 

■ S. 115 — Court-fee — Order as to — Revision. 

Revision lies against an order relating to Court-fees 
where the question is not one as to the proper valuation 
on which the Court-fee is to be computed but whether 
an ad valorem fee ora fixed fee is payable on the 
plaint. But if the decision is not final and is open to 
appeal, this itself would be a bar to the Court inter- 
fering with the order in revision. {Biswas and Rox~ 
burgh, //.) RaBINDRA NATH ChaKRaVaRTHY v. 

Girindra Mohan. 196 I.C. 762 = 73 O.L.J. 240 = 

A.I.R. 1941 Cal. 518. 

— “ ' — S. 115 — Court-fee ^Order as to — Revision — 
Competency. 

An order of a Subordinate Court adverse to the plain- 
tifif upon a Court-fee matter Is open to revision by the 
High Court. {Chatterji and Meredith, /J.) RaMAUTAR 

Sao V. Ram Gobind Sao. 20 Pat. 780. 

■ ' S. 115“-‘*Court subordinate*' — Commissioner 

for workmen’s compensation. See WORKMEN’S COM- 
PENSATION ACT, SS. 19 AND 23, 21 Pat.L T. 1067. 

' S. 116 — Discretionary order — Interference- 

Grounds — Order refusing to fix smaller number of instal- 
ments under Bihar Money-Lenders Act — Discretion — 
Interference. See BIHAR MONEY-LENDERS ACT (1939), 

S. 12. 1941 P.WN. 607. 

S. 115~~Discretionary order— Order refusing to 

exercise inherent powers — Revision — Sale set aside on 
failure to furnish requisite stamp — JVo appeal — Appli- 
cation to vacate order setting aside sale under inherent 
powers — Refusal — Interference in revision. 

A decree-holder who purchased the properties at an 
execution sale having failed to deposit the full stamp 
required for the sale certificate, the Court set aside the 
sale. No appeal was filed against the order setting 
aside the sale, but long afterwards the decree-holdei 
applied to the Court to vacate the previous order under 
its inherent powers under S. 15 1. C. P. Code, or to 
accept the amount deposited as sufficient for such of the 
items of property on the sale of which the stamp would 
amount to the amount deposited, though the decree- 
holder had not asked the Court previously to confirm the 
sale of such items only. The Court refused to interfere 
holding that there was no reason to exercise its inherent 
powers. The decree-holder applied to the High Court 
in revision. 

Held, that the decree-holder having failed to appeal 
against the order setting aside the sale, though he had 
a right of.appeal, the lower Court was right in refusing 
to interfere with its order, in its Inherent powers, even if 
it had such. powers, and the High Court could not inter- 
in revision, . {Harriet, C.J. and Fa*l Alt, /.) 


C. P. CODE (1908), S. 116. 

Binraj Marwari V . Ram Sahai Mahto. 

194 I.C. 21 = 13 R.P. 672 = 7 B.R 685 = 
22 Pat.L.T. 818 = A.T.R. 1941 Pat. 408. 

S. 116 — Discretionary orders — Order under 

O. 22, R. 10 — Revision — Maintainability. 

The power to add the name of any person upon 
whom any interest has devolved as a party to the pro- 
ceedings is one within the discretion of the Court, hence 
an order under O. 22, R. 10, C. P Code, adding or 
refusing to add a party is not subject to revision by the 
High Court. (IVadia and IVassoodtw, //.) KRISHNAJI 
KaMCHANDRA V . BHIKCHAND RAMKARAN. 

43 Bom.L.R. 719. 

^S. 116 — Error of law — Interference — If justi- 

fed. 

An erroneous conclusion of law does not warrant 
interference in revision. {Dhavle,J^ PUNYA RaulO 
V . Khetra Gauda. 7 Cut. L.T. 68. 

S. Wb—Error of law— Order holding applica- 
tion to be barred by limitation — Revision — Competency. 

An order rejecting an application under O. 21, R. 95, 
C. P. Code, for possession of the property purchased by 
the applicant as auction purchaser, on the finding that it 
was barred by limitation, is not open to revision by the 
High Court under S. 115, C. P. Code. A finding on a 
question of limitation, whether right or wrong, is a find- 
ing on a question of law which does not bring the case 
within the ambit of S. 1 15, C-P. Code. There is noques- 
tion of jurisdiction or illegality or material irregularity 
in the exercise of jurisdiction. A revision application is 
therefore incompetent. {Broomfield and Macklin, J J.') 

Mithalal ranchhoddas V . maneklal Mohan- 
LAL. 196 I.C. 601 = 14 R.B. 67 = 43 BomLR 480 = 

A.I.R. 1941 Bom. 271. 

S. 116 and Agra Tenancy Act (III of 1926), 

S. 263 — High Court^Penoers of, in revision. 

Once the High Court is seized of the revision, then, it 
becomes its duty to cast its eyes (over) not merely on 
part of the proceedings but the whole of them. What 
come under the review of the High Court are the pro. 
ceedings as a whole from start to finish and the object of 
the scrutiny of the H-gh Court is that so far as possible 
justice may be done in the proceedings as a w'hole. 
{Braundy /.) RaTI Ram v. NIADER MAL. 

194 I.C 640 = 1941 OW.N. 646(2) = 
1931 A.W.R. (Rov.) 808 = 1941 O A. (Supp.)238 = 

1941 A.L.J. 230=1941 R.D. 462= 
1941 A.L.W. 897 (2) = 14 R.A. 4= 
1941 A.W.R. CH.C.) 130=A.I.B. 1941 AU. 216. 

- S. 116— Jurisdiction — Absence of — Lower 
Court entertaining incompetent appeal and deciding 
same— Revision. See C. P. CODE, S. 100. 


Y uar.ii.x 41. 


— |-S. 116— Jurisdiction— Absence of— Pauper ap- 

plication — Dismissal on ground of want of cause of 
action not apparent on the application— Court looking 
into evidence and rejecting on ground that suit is barred 
by res Revision— Interference. See C. P. 

CODE. O. 33^ Rr. 5 {d) and 7. (1941) 1 M.L.J. 31. 

“ S. 115 — Jurisdiction — Decision as to absence of 
—Confirmation in appeal— Revision if lies. 

The High Court has power to interfere’in revision 
with an order passed in appeal confirming the trial 
Court s decision that it had no jurisdiction to try the 
particular suit before it. {Niyogi and Gruer, J J.) 
KeSHEORAO V . Ganfshrao. 

I.L.E. (1941) Nag. 643 = 1941 N.L.J 246 = 

a ^ A.I.R. 1941 Nag. 278. 

*• A ‘ p — Failure to exercise jurisdic* 

tion-Application under O. 21, R. 89- Consideration on 
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C.P. CODE (190 8), S. 115. 

merits — Sufficiency. See C. P. CODE, O. 21, R, 89 AND 
S. 115. 1941 O.W.N, 835. 

S. 116 and O. 21i E. 88— Jurisdiction — Failure 

to exercise juiisdiction vested by law — Misconception as 
to law — Revi^ion, if lies. See 1940 Dig., Col. 242. 
MunnalaL V. G^.PILAL. I.L.R. (1941) Nag. 150 = 

191 1.C. 217 = 13 E.N. 190. 
« 3. 115 — Jurisdiction — Order refusing time to 

extend for payment of deficit Court-fee — Revision — 
Interference. See C. P. CODE, S. 149. 

1941 P.W.N.516. 
S. 115 — Material irregularity — Application for 
leave to sue as pauper— Applicant possessed of share in 
inheritance but not having possession — Grant of leave 
— Failure to consider whether applicant could raise 
money with inheritance — Effect — Revision — Interfer- 
ence. See C. P. Code, O. 33, K. 1, EXPL. 

7 Cut. L.T. 28. 

S. 115 — Material irregularity — Application 

under scheme framed under S. 92 — Order deciding 
only some of questions raised — Revision, 

Wheie on an application filed under a scheme framed 
under S. 92, C. P. Code, the District Judge does not 
give his decision on all the points raised by the parties, 
and an appeal is incompetent from his order, the High 
Court can interfere in levision under S. 115 (c), C. P. 
Code, not only to the extent of supplying those omis- 
sions in the District Judge’s order by giving the direc- 
tions on those points but can consider and reopen in 
revision the points on which the District Judge has given 
his decision, when the consideration of the former would 
necessarily involve a re-consideration of the Utter. 
iMitterand Khundttar, J J :) SpIJIB NYAYATIRTHA 

V, Dandy Swamijagannath Asram. 

73 C.L.J. 532 = A.I.E. 1941 Cal. 618. 

S. 11b— Material irregularity— Court, when 

acts with. 

A Court acts with material irregularity, if not ille- 
gally,*’ within the meaning of S. Il5, (/) if it shuts its 
eyes to a proposition of law or to an important fact in 
evidence before it as distinct from misapplying the one 
or attaching a wrong legal consequence to the other; 
(iV) if it saddles the wrong party with a burden of 
proof* (/■/■/ ) if it decides an appeal on a point of fact 
not raised at all before the Court from which the appeal 
is brought it is also a material irregularity if a Court 
decides an appeal on a point of law which the party in 
whose favour it decides has waived and which is not one 
(such, for example, as limitation gambling and public 
DOlicv). of which the Court is bound to take cognizance 
irrespective ol the parlies, {Bla^den, J.) BHaWANI 
SANKAR JAIS. .. GANGA PR^ASAD. 

— ,§ Xl^—*Material irregularity^' — Failure to 

note that certain decision followed does not apply to the 

^**Failure by the lower Court to notice that a certain 
ruling which it has followed does not apply to the case 
is a case of material irregularity. iMir Ahmad, Jf) 

Tila Mahomed z/. i‘e 1941 76* 

WAR. 196 I.O. 618 = A.LB. 1941 resn. fb. 

S lib— Material irregularity— Ignoring or 

failing io grasp essentials of reported ruling of High 

^*The ignoring of a reported ruling of the High Court 
or comi^ete failure to grasp its essentials must be Uken 

“ 197 = 

ING V. Daw NgwE. A.I.B. 1941 Bang 22. 

S 116, O. 3. E l. and 9 11, B. \-MaUrial 

irregularity— Ordir cf Court rejectiug act fcrf armed 
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• • 

^y party through recognised agent — No direction to 
perform it in person — Interference in tevision. 

When the Code expressly gives a party a right to 
perform a certain act through a recognised agent and 
the Court has not directed him to perform it in person, 
the Court cannot arbitrarily reject that act and mulct the 
party in costs because he has chosen to do that which, 
the Code expressly allows him to do. That is a material 
irregularity on a question of procedure and justifies in- 
terference in revision. {Bose, J.) K. C, MaJUMDAR 
Z'. Suraj Singh, 193 I.O. 707= 13 E.N. 346 = 

1941 N.L.J. 418 = ale 1941 Nag. 205. 

-S. 115 — Material irregularity — Reference to 

arbitration by next friend of minor plaintiff— Failure 
to conform to O. 32, R. 7 — Revision — Interference. 
See 19-10 Dig., Col, 244. LOUNG TaHIR v. RaMSING' 
TakhatraM. 191 LC. 291 = 13E.S.129. 

S.115 — Material irregularity— Refusal to stay trial 

of suit pending decision of Special Judge under U.P. En- 
cumbered Estates Act— If revisable. See 1940 Dig., 
Col. 245. Mahomed Ihtisham ali v. Lachhman 
Prasad. 16 Luck. 641. 

S. 115 — Miscellaneous proceedings — Decision of 

District Judge on appeal against decision of special 
Judge, second grade— Revision— Maintainability. See 

U. p. Encumbered Estates act, S. 46 and C. p. 

Code, S. n5. 1941 O.W.N. 1160. 

S. 116 and C. P. Land Alienation A.cX—Misa 

cellaneous proceedings— Revision, if lies, 

A revision lies to High Court against an order passed 
on an application under S. 25 (2) of the Central 
Provinces Land Alienation Act. {Clarke, /.) JaNKILAL 

V. The D. C., Bilaspur. 196 I.c. 360 = 

14 E.N. 101 = 1941 N.L.J. 224 = 

„ A.I.R. 1941 Nag. 163. 

S. 115 — New evidence — Admissibility, 

Where parties to a suit were misled into not filing 
letter of authority under the belief that no objection was 
being taken in respect of its absence, and there was no 
issue also about it, it was held that in the interests of 
justice it should be admitted in revision agaiast a deci- 
sion based on the absence of such letter of authority. 
{Shirreff,S.M,and Sathe. J.M.) GokaRaN AhIR 
Sammath. 1941 R.D. 719 = 1941 O.A. (Supp.> 622=* 

1941A.W.E. (Eev.) 682 

New plea — If can be raised in argu-' 
mcnts in revision for the first time, 

A plea not raised in the written instrument, on which ’ 
there was no issue and which was not raised even in the 
grounds of revision could not be allowed to be raised for 
the first time in arguments on the revision petition. 
{Ghulam Hasan, J.) Brij LaLv, SuRAJMAN. 

194 I.C. 662 = 14 E.O. 32 = 1941 O.L.E. 619 = 
1941 O.A. 662= 1941 A.W.R. (Rev.) 583= 
1941 O.W.N. 832 = A.I.E. 1941 Oudh 420. 

S. 115 — Other remedy open — Appeal competent — 
Revision— Order dismissing suit as against some defen- 
dants as suit cannot proceed against them for want of 
compliance with S, 270 (1), Government of India Act— 
If decree— Appealability— Revision — ComPetencv—C 
P. Code, 0.1, R. \\. 

It is the established practice of the High Court not to 
exercise its powers of revision in cases where a party 
entitled to.appeal has not appealed. An order dismissing 
the suit as against some of the defendants in a suit on 
the ground that so far as they are concerned, S. 270 (1) 
of the Government of India Act applied but was not 
complied with an^ homing that as against them the suit 
cannot proceed, is a decree within the meaning S. 2 (2),** 
C.P Code, and is therefore appealable. The order is one 
rejecting the plaint as against those defendants, and as 
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such an order conclu!^iveIy determines the rights of the 
parties so far as regards the Court which decided the 
matter, it is a decree and hence an appeal lies against 
that order. Consequently the plaintiff cannot be allowed 
to invoke the special remedy aftorded by S. Il5, C. P. 
Code. The fact that the Court purports to act under 
O. 1. P. 10, C. P. Code, by expunging the names of the 
defendants concerned, does not alter the nature of the 
order, because in substance, it is an order under O. 7, 
R. 11. C. P. Code. 

Quaere. — Whether in such a case when the suit cannot 
proceed against some of the defentlants the Court should 
reject the entire plaint as a whole and not merely as 
against some of the defendants. {Fnzl Ali and Row- 
land, JJ ) Nand Kumar Sinha v. Pasupai i Ghosh. 
20 Pat. 417- 193 IXJ. 276= 42 Cr.L.J. 375 = 
13 R.P. 576 = 7 B.R. 606 = 4 F.L.J. (H.C.) 161 = 

1941 P.W.N. 26=22 Pat.L.T. 779 = 

A.LR. 1941 Pat. 386. 
— ■- S. 115 — Other remedy open — Appealable order 
not appealed from — Revtston— Maiutainahiliiy, 

The dismissal of an application for a final decree in 
a suit for sale on a mortgage is appealable as a decree 
under S. 96, C. P. Code, and a civil revi>ion petition 
against the order of dismissal is theiefore incompetent. 
{Wadsworth and Patanjali Sastri, JJ.) SUBBAYYAt'. 

Venkata Hanumantha Bhushanarao 

64 L W. 107 = 1941 M. W.N. 741 = 
4 F.L J. (H C.) 280 = A.I.R. 1941 Mad. 817 = 

(1941) 2 M L J. 126. 

S. 116 — Other rtmedy open — I nterferenee . 

Where the effect of allowing a revisi(jn in a matter 
in which an appeal might also lie, will be a convenience 
to the parties and will save expense, the Court will 
interpret S, ll5 liberally and will interfere in revision. 
{Clarke, J.) MANGELAL ^. ZaM SiNGH. 

196 1.0. 190= 14 R.N. 85 = 1941 N.L.J. 340 = 

A.I.R. 1941 Nag. 289. 

■ S. 116 — Other remedy open — Remedy by vs ay of 
suit available — Interference in revision — Jurisdiction of 
High Court. See 1940 Dig, Col. 245. OFFICIAL 
Receiver, Guntur v. Seshayya. 

A.I R. 1941 Mad. 262 = C1940) 2M.L J. 860 

S. 115 and C P. Relief of Indebtedness 

Act (1939), S. 6 remedy open — Reiision — 

Maintainability — Stay of passing decree absolute 
an receipt of notice under S. 6 (3) — Proper remedy of 
aggrieved party. 

Where on receipt of a notice issued under S. 6 (3) of 
the C. P. Relief of Indebtedness Act, a Civil Court 
stays the proceedings for the passing of a decree 
absolute, the remedy of the aggrieved party is to go 
before the Debt Relief Court and if that Court come to 
a conclusion adverse to him, to apply, under S. 20 of 
the Act to the District Court for redress of his griev- 
ance. He cannot omit that procedure and agitate the 
questions in the High Court in the guise of an applica- 
tion for revision of the Civil Court's onler, which was 
merely carrying out the directions of the Debt Relief 
Court to stay proceedings. {Clarke, /.) Kui ESHWaR 

PraSad V. Dwarkanath. 1941 N.L.J. 391 = 

A.I.R. 1941 Nag. 268. 
" ■ — S. 115 — Pauper application — Rejection — Revi- 
sion. See C. P. CODE, O. 33, R. 5 {d) AND S. 1I5 

1941 N.L.J. 473. 

— — S. 115 — Scope — Construction of S. 23 of Madras 
Agriculturists’ Relief Act — Revision. See 1940 Dig., 
Col. 246 SUBBA NAICKER t/. SaVARIMUTHU PILLAI. 

A.I.E. 1941 Mad 7S(2) = (1940) 2M.L.J. 709. 

— — S. 116— Scope — Order granting permission to 
withdraw suit with permission to file fresh suit under 


[ C. P. CODE (1908). S. 136. 

O. 23, R. 1 — Interference. See 1940 Dig., Col. 247. 
Jagadambal v. Sundarammal. 

A.I.R. 1941 Mad. 46= (1940) 2 M.L J. 398. 

S 116 and Or. P. Code, Sa. 476 and 476-B— 

Scope — Power to prosecute under S. 476 — Interference 
by High Court, if and when justified. 

S. 476, Cr. P. Code, confers the power to prosecute. 
That power is conferred on the Court in which, or in 
relation to a proceeding in which the offence appears to 
have been committed, and if that Court re^u^es to pro- 
secute, then the power is transferred to the appellate 
Court under S 476 B. Excepting these two Courts, no 
other Court, not even the High Court, unless it happens 
to be the appellate Court contemplated by S. 476-B has 
power to prosecute. Before a prosecution can be 
launched, the Court must be of opinion both that an 
offence appears to have been committed and that it is 
expedient to prosecute. If the lower Courts consider the 
matter under Ss. 476 and 476 B and deal with them judi- 
cially and come to the conclusion (hat it is not, in their 
opinion, expedient in the interests of justice to prosecute, 

I the High Court has no power to compel them to do so. 
The discretion is theirs and theirs alone. The High Court 
has no jurisdiction whatever to interfere in revision 
under S. Il5, C. P. Code, however wrong or erroneous 
the High Court may consider the conclusion to be. The 
High Court can, it is po'^sible, interfere in revision, if 
the lower Courts do not consider the matter under these 
sections or if they direct their minds to matters which 
are foreign to those sections or if they act arbitrarily or 
capriciously. {BoseyJ.) Rambii.aS JAI KiSAN. 

194 I.O. 683 = 14 R.N. 1 = 1941 N.L.J. 91 = 

A.I.R. 1941 Nag. 1B6. 

S. 115 — Scope— Revision — Competency — Appel- 
late orders under S. 45 (2^ or revisional orders under 
S. 46. See U. P. ENCUMBERED ESTATES ACT, SS. 45 
(2) AND 46 AND C. P. Code, S. U5. 

1941 A L J. 86(F B.). 

S. WS^Suhstantial justice done — Interference 

on a technical point — Rule and limits of the rule css to. 
The rule that where substantial' justice has been done 
between the parties, even if the lower Court has erred in 
law the High Court ought not to exercise its discretion 
in favour of the party relying on a technical plea, though 
a sound one, has to be applied with care. The substan- 
tial justice referred to above relates to rights to which a 
party has a legal right as opposed to a purely moral 
claim. The rule applies when owing to some technical 
rule of procedure or to some stupid blundering the claim 
Is likely to fail whereas had the proper rule or remedy 
been applied it would have succeeded It does not refer to 
cases where whatever the plaintiff had done his claim 
could not in any event have succeeded. If a plaintiff's 
suit is barred by time, the rule referred to is not attrac- 
ted to such a case. {Bose, y) MOHAMMAD HUSSAIN 
Khan v. Bala laxman. 1961.0. 201 = 14 R.N. 88 = 

1941 N.B J. 324 = A.1.R. 1941 Nag. 261. 

S. 116 — Withdrawal of suit — Revision, if 
lies. See C. P, CODE, O. 23, R. 1 AND S. 115— REVI- 
SION. 1941 O.A. 343. 

S. 182 (1) — 'Personal appearance'-^Meaningof, 

The words “personal appearance” used in S. 132, 
C. P. Code, mean “personal attendance y.) 

KISSEN LAL KaNKORIA V. PURSHOTTAM DaS. 

I.L.R.(1941)2 Oal. 155. 

Ss. 136 and 46 — Property beyond jurisdictioH of 

Court — Attachment before judgment — Procedure — .J. 46 
if applies to such a case. 

S. 136, C. P. Code, directs that where property is 
situated outside the local limits of the Court to which 
an application for attachment before judgment is made 
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C. P. CODE (1908), S. Ul. 

and the Court passes an order for attachment, it has to 
send the order of attachment to the District Court and 
the District Court on receipt of the order, has to cause 
the attachment to be made by its own officers or by a 
Court subordinate to the District Court and after 
making the attachment the District Court has to inform 
the Court which had ordered the attachment, of its 
compliance. It is not open to the Court ordering such 
attachment to send its order for compliance directly to 
any other Court except the District Court and an attach 
ment made by any Court except the District Court and 
without the intervention of the District Court, would be 
unauthorised and invalid. S. 46, C. P. Code, could 
have no application to such a case, for it only applies to 
matters which arise after a decree has been made. 
(Dar, /.) SURAJ BALI v. MOHAR ALI, 

195 I.C. 891 = 14 R.A. 118 = 
1941 A.W.E. (H.O.) 135 = 1941 A.L J. 225= 
19410. A. (Supp.) 245=1941 AL.W. 401 = 
1941 O.W.N, 550 = A.I.R. 1941 All. 212. 


S. 141 — Applicability — Execution application^ 

Preliminary mortgage decree — Death of decree-holder 
— Application by legal representative to come on record 
and for final decree — Dismissal for default— Fresh 


application — If in order. 

S. 141, C. P. Code, does not apply to applications for 
execution, but only to ‘original matters in the nature of 
suits such as proceedings in probates, guardianships and 
so forth*. Hence where after the passing of a prelimi- 
nary mortgage decree the decree-holder dies and his 
legal representative applies to be brought on record and 
also applies for a 6nal decree and they are dismissed for 
default, he is not bound under S. 141, C. P. Code, to 
apply to set aside the dismissal under O. 9, R. 9, C. P. 
Code. A fresh application by him to be brought on as 
the legal representative is quite in order. {Mya Buand 
Shaw, //.') MA Than SfIN V. Ma HLA Yi. 

1941 RangL.B. 246 = 1951.0. 342=14B.E 39= 

A I.B. 1941 Rang. 201. 


— -S 144 - Restitution. 
Applicability. 
Appointment of receiver. 
Construction and scope. 


Court-fee 
Mesne profits. 

Parties. 

Scope. 

S. Applicability, 

S 144 C P. Code, only applies when a decree or 

orfer fs l^ied in appeal. />(•> ALI 

"•mrfwT (Revo 481 = 1941 ^^upp.) 440, 

O lAi— Applicability— Appeal from money 

j ^ej,f.ii-ntion for stay of execution— Order grant- 

seclrity-Defendant depmiting 
decree ^amount— No execution pending— Appeal allowed 
-Application by defendant for award of interest on 

amount deposited for monev 

Where a defendant against whom a decree tor money 

• against the decree, and applies for stay 

IS pasted appe g i pending appeal although no 
of elution of the decree p g 

application for execat on the form of im- 

hTe" n onerty bot the defendant instead of furnish- 

movable p P -^g decree amount in cash, he 

in g =“ch secur^. in appeal, claim inter- 

c annot. on reversal bv wav of restitu- 

f ‘j ® s'" 144* C^'p. Code! S. 144 does not apply 
t ion under S. 144, . . jg s„eh a case is clearly 

‘a-ottaUrpay^r on the amount. (Zeur., C./. 


C. P. CODE (1908), S. 144. 

and Krishnaswami Aiyangar, /.) SiTARAMAYVA v, 

Venkanna. 54 L.W. 694 = (1941) 2 M.L.J. 768. 

S. 144 — Applicability — Change of position in 

consequence of decree — Meaning of — Property held by 
receiver until one of rival claimants establishes his 
title — Property handed over to party obtaining decree — 
If direct consequence of that decree. 

It is settled law that S. 144, C. P. Code, does not 
apply only when execution has been taken out, but 
applies also when property has passed in consequence of 
the decree which has been reversed. The section will 
not apply if it can be found as a question of fact that the 
change of position does no: result from the decree which 
is set aside. When properly is being held by a receiver 
until one of the rival claimants succeeds in establishing 
his title and the property is then made over to one of 
the parties who has obtained a decree to this effect, then 
it is difficult to see how this can be regarded as anything 
but the direct consequence of the decree, whether the 
decree is one for possession or not. {Teh Chand and 
Becketf^ JJ.) SaleHON SHaH v. ZawaR HuSSaIN 
Shah. 43 P.L.R 467 = A.I.R. 1941 Lab. 343. 

S. 144 — Applicability— Decree for money — 

Execution sale — Subsequent reduction of decree amount 
in second appeal — Such reduced amount higher than 
price fetched at sale — Application for lestitution— 
Maintainability — Finding that judgment-debtor unable 
to pay up even reduced amount on date of sale or within 
30 days thereof— Effect. See 1940 Dig., Col. 249. 
Gansu Ram v. Parvati Kuar. 

193 I.C. 411 = 7 B.R. 604 = 13 R.P. 587= 
1940 P.W.N. 1037= A.I.R, 1941 Pat. 130. 

S. 144 — Applicability — Decree for possession of 

estate — Reversal on appeal— Execution — Subsequent 
restoration of decree of original Court on appeal 
to Privy Council — Right to restitution — Extent of right 
—Trial Court refusing to pass decree for future mesne 
profitS“ If bars claim to future mesne profits by w’ay of 
rptitution. See 1940 Dig., Col. 250. ZaMindAR OF 

Sannakhimidi z/. Susi Iamala Patta Mahadevi. 

1941.0. 486=13R.M. 782= (1940) 2 M.L.J. 47. 

Ss, 144 and 151 — Applicability — Delivery of 
possession under S. 60, Oudh Rent Act— Restoration to 
tenant under mistake — Proper remedy of zamindar to 
regain possession. 

Where after possession was delivered to the zamindar 
under S. 60 of the Oudh Rent Act and on an appeal 
being preferred by the other party and a stay being 
obtained, possession was restored to the tenants under 
a misapprehension of the stay order, on a question as to 
the proper remedy of the zamindar, it w’as held that an 
application under S. 144, C. P. Code, w'ould not lie as 
the original decree for ejectment was not reversed or 
modified in any way in appeal and that as the zamindar 
had already once obtained possession under S. 60 of 
Rent Act, it was not open to him to apply once again 
under it and hence the only remedy open to him was to 
apply under S. l5l, C. P. Code. {Sathe, J.M.') AuSan 
V. PRAG NaRain. 1941 R.D. 670 = 

1941 A.W.E. (Rev.) 856 = 1941 O.A (Supp.) 767. 

S. 144 — Appointment of receiver — Propriety 

Applicant for restitution entitled to joint possession 

Further appeal pending. 

Where all that could be given to an applicant for 
restitution is some sort of joint possession over the land 
in suit, and the previous relations between the parties do 
not bold out much hope that they are likely to arrive at 
an amicable working arrangement between themselves, 
more particularly while a further appeal is pending and 
one of the parties still claims the right to exclusive 
possession of the whole of the land, it is proper to 
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make over the property to a receiver until the claims of 
the parties are 6nally decided. {Tek Chand and Beckett, 

//.) Salehon Shah 2/. Zawar Hussain Shah. 

43 P.L E. 467=A.I.R. 1941 Lah. 843. 

S, 144— Construction and scope — “Party” — 

Meaning of — If conhned to original party — Assignment 
of decree — Realization of decree hy assignee — Restitution 
on reversal — Right of defendant as against original 
decree holder. See 1940 Dig , Col. 251. KaDIRVeLU 
Chettiar V. Kempu Cheitiar. 

I.L.R. (1941) Mad 498 = 195 1.0. 127 = 
14 RM. 131 = A.I.R. 1941 Mad. 816 = 

(1940) 2 M.L J. 877. 

' S, 144— Construction — “Place the parties in the 
position which they would have occupied but for such a 
decree” — Meaning of. See 1940 Dig., Col. 25l. 
Zamindar of Sannakhimidi V. Susi Iamala 

PaTTA MaHADEVI. 194 10.486 = 

13R.M. 782 = (1940) 2 ML. J 47. 

■ S. 144— Couri-fee — Nature of order under for 
purposes of Court-fees. C. P. CODE, Ss 47 AND 
X44 AND Court-Fees act, Sch. ll, art. ii. 

1941N.L.J. 459. 

■ S. 144 — Mesne profits by way of restitution — 
Calculation — Ejectment suit against tenant — Tenant 
claiming occupancy right — Decree and posses.sion by 
landlord— Dicree reversed on appeal to Privy Council — 
Claim by tenant to mesne profits by way of restitution 
— Basis of asse.ssment — Kent due by tenant — Deduction 
of— Interest. See 19-10 Dig., Col. 252. VENKaTAP- 
PAYYA V, Ramaswami. I.L.R. (1941) Mad. 212 = 
192 I C. 607 = 13 R M. 576 = 1941 M.W N. 14 = 

1941 OWN. 79= 1941 R D, 77 = 
1941 A.W.R (Rev.) 360 = 1941 O A. (Supp ) 274 = 
1941A.L.W. 81 = A.IR 1941 Mad 36 = 

(1940) 2MLJ. 984 (F.B.). 

“ " S. 144 — Mesne profits — Right to recover by way 
of restitution^Assiguabiltty — C. P. Code, S.l^band 
O. 21 . R. 16 . 

A right to recover mesne profits by way of restitution 
under S. 144, C. P. Code, under a decree, is assignable. 
The assignee is competent to apply for restitution and 
recovery of mesne profits in the same way as his 
assignor. Whether O. 21. R. 16. C. P. Code, is strictly 
applicable or not, it would be open to the Court to 
recognise the transfer under S. 146, C. P. Code, and 
allow the transferee to apply for restitution {Venkata- 
ramana Rao and HorwtlfJJ.') SaIYANARaYANA 2 /. 
Rangayya. 1941 M W-N. 216 = 63L.W. 283= ; 
A.I.E. 1941 Mad. 480 = (1941) 1 M.L.J. 469. , 

S. 144 — ‘Parlies' — Meaning of — Assignee and i 
attaching Creditor of party. 19-10 Dig , Col 252 

Mangal Singh Lakhbjr singh r/. jaggat Ram. 

191 1.O. 209 = 13 E. Pesh. 31. 

and O. 21. R 89 — Scope — Restitution of 
deposit made under O. 21, R. Order for if justified 
by S. 144 — Right of suit. 

. An order for refund of money deposited under O. 21 
R. 89 is not justified by S. 144, C. P. Code, at any rate 
it is not an order which can be made on an application 
in restitution and probably not one which can be made 
even in a suit. {York'. J.) RaJA KaM v. MaHOMed 
Taqi Khan. 1941 O.A. (Supp ) 77i = 

1941 A.L.W. 910 = 1941 A.W.R. (H.O.) 278. 

y S, 144 and Sch. II — Scope — Restitution proceed- 
ings — Reference to arbitration — Competency, 

Sch. II of the C. P. Code does not apply to restitution 
proceedings and the Court has no jurisdiction to refer 
«uch a matter to arbitration. {Collister and Bafpai, 


^ 7 ^ 

O.P. CODE (1908). S. 148. 

//.) Ram Gopalz/, Shanti Lal. 

1941 A.W.R. (H.C.) 302 = 1941 A.L.W. 977 = 
1941 O.A. (Supp.) 844 ( 1 )= 1941 A.L.J. 696, 

S. 144 — Scope — Restitution— Right to interest— 

Rate. 

Where after execution, the amount due under a 
decree is reduced in appeal, the amount that the judg- 
ment-debtor can recover is not only the excess amount 
paid by him but also an additional an)Ount by w’ay of 
interest or an additional amount by way of damages 
which the Court is empowered by S. 144 to grant. As 
regards the rate of interest, the Court rate must always 
be taken as the rate that fairly compensates litigants in 
the absence of special reasons to the contrary. {Stone, 
i C.J. and Clarke. J.) SURAJMAL v. BaXIRAM. 

1941 N.L J. 94=A.I.B 1941 Nag. 196. 

'S, 145 — Scope — Supurtdar — Liability to produce 

property entrusted — Satisfaction of decne, if puts an 
end to— Order against supurtdar — In whose interest 
could be passed. 

Where a decree in a suit in which the property is 
attached and entrusted to 2 ^ supurtdar prior to decree, is 
wholly satisfied and the properly is returned to the 
judgment debtor, the supurtdar cannot be made liable 
for its return on the application of persons not parties 
to the suit and in respect of attachment in a different 
suit. Courts can act in the interests of the parties or 
suitors in particular cases. {Clarke, J.') SETH 

Hemraj Singh v. anoop Singh. 196 I.C. 140= 

14 R.N. 82 = 1941 N.L. J. 614 = 
A.I.E. 1941 Nag. 339. 

S. 146 and 0.21, R. 16 — Applicability and 
scope — Assignee of future decree — Right to apply for 
execution after decree is passed. 

A transferee to whom a future decree (and nothing, 
else) has been expressly assigned can execute the decree 
subsequently passed. The transferee can apply for execu- 
tion under S 146, C. P. Code, though not under O. 21, 
R. 16, C. P. Code, which cannot apply to a case where 
there is no decree in existence at the time of the assign- 
ment. O. 21, R. 16 does not, however, prohibit an ap- 
plication by a transferee who obtains an assignment of 
a decree before it is actually passed. The rule is not 
all-inclusive in this matter. {Pandrang Row and LCing, 

JJ.) Mahanandi Reddi V. Venkatappa. 

54 L.W. 429 = (1941) 2 M.L.J. 631. 
S. 146 —Applicability — Ejectment suit — Parti- 
tion decree pending such suit — Property involved in 
ejectment suit allotted to son of lessor (plaintiff) — Decree 
for ejectment — Appeal by defendant — Application by 
son to implead him as party in appeal — Competency, 
See 1940 Dig., Col. 254. RaTNASABAPaTHI PiLLAI v; 
Gopala Iyer. 193 10. 637 = 13 R.M. 706= 

(1940) 2 M.L.J. 349. 
S. 146 — Applicability — Right to recover mesne 
profits by way of restitution — Transfer of — Applicatioiv 
by transferee— Power of Court to allow. See C. P. 
Code, S. 144. 63 L.W. 283 = (1941) 1 M L. J. 469, 

Ss. 148 and 161 — Applicability— Decree for 
money — Judgment-debtor to pay certain instalments and 
to get some concession on such payment— Default in pay* 
ment P ower of Court to relieve against clause provid- 
ing for payment on default— Equity— Rule. 

In a case where a judgment-debtor is to pay a certain 
amount of money, but there is a clause under which if 
he pays certain instalments promptly a certain concessioiv 
would be made to him and a smaller sum would be 
accepted in full satisfaction of the debt, there 
is no case of penalty or forfeiture, and the parly seeking* 
to take advantage of the concession must carry out 
strictly the condition on which it is granted. This 
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class of cases must be distinguished from the class of 
cases where there is an agreement to pay a sum of 
money by a particular date with a condition that if the 
money is not paid on that date, a larger sum should be 
made ; this latter condition is in the nature of a penalty, 
while in the former class of cases, it is not a penal clause 
and hence the Court has no power to grant relief from 
the obligation to abide strictly by the condition which is 
in the nature of a concession. The principle is the same 
whether the sum involved is large or small, and the fact 
that the default is only in respect of small margin is no 
ground for the grant of relief. There is no general 
principle of equity that the Court can relieve a party in 
default in respect of money payments whenever the 
Court thinks just. (Zlz^7J, C.J. and Weston, /.) SHAM- 
SUDDIN Dost Mahomed v. Shivji Premji 

I.L.R. (1941) Ear. 389 = A.IE. 1941 Sind 196. 

S. Scope— Order directing payment of 

money within specified time— In default proceedings to 
stand dismissed— Failure to comply with, due to mistake 
of Court's officer— Application for extension of time — 
Power of Court to extend — S. l5l. 

Where a Court has granted time within which a pay 
ment must be made and has declared that in default of 
payment within the time specified the proceedings will 
stand dismissed, there is no power under S. 148, C. P. 
Code, after the date on which the proceedings would 
stand dismissed to extend the time in which the pay- 
ment was to be made. But when the applicatiori for 
extension is not niade under S.148 but under S. 151, 

Code, invoking the inherent powers of the Court, and the 
mistake which led to the failure to pay was not a mere 

mistaking of the party but the mistake of the Court s 

officer, the Court has inherent power to prevent the 
party from being damnified by the mistake of the 
Courtis own officer and can extend the time for the ends 
of justice. {Wadsworth, /.) ®ALAIAH^. 

53 L.W. 631 = 1941 M.W.N. 465 = 
AXE. 1941 Mad. 706 =(1941) 1 M.L.J, 638. 

S. 149 and 0.7, E. 11— Appeal memo, insuffi- 
ciently stamped— Grand of time to make up deficiency 
Discretion of Court. 

It is not Incumbent upon the Court to grant time to 
ah appellant to make good the Court-^e on his 

memorandum of appeal on the analog of O. 7, R. 11. 

S. 149 is the general rule, giving the Court a discretion 
to allow time for making up a deBciency of C-ourt fee 
while O 7 R 11 is a particular rule which applies in 
The cafe of plaints only. {Almond, LC and Soofi, J.) 
MUKARRAM KHANr/S. HARUIT SINGH. 

196I.C. 301 = 11 B. pesh. 25 = A.I.B. 1311 ifesn. 

S 149 andO. 33— Discrelion of Court Ap 

plication to sue ,« c'c^^S.^blFfciAL 

Extension of tune. See t at Iv'amii TUSS 

SK' SJ'i " 

txUnd timc-Rtfusal to and provides 

that the decree shall be subject 

tifi spaying the defied with costs, 

failing which the -t w^',; bo subsequently 

there is a S"®' ” „i,b regard to clerical errors 

altered or amended^ except jurisdiction to extend 

or on p Code, for payment of the 

rpi^l^nt te^U stands. nnder the 

Y. D. 1941—18 
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order already made. If the Court refuses to grant time 
and holds that the suit already stands disnd.'sed, it is 
not without jurisdiction, and cannot be inieifeied with 
in revision. {Lhatterji and Meredith, J J .') Kawla- 
KHAN PaNDEY V. Tribeni DaS. 1941 P.W.N. 516. 

S 149 and O. 7, R. 11 — Relative srope of. See 

1940 Dig., Col, 255. Shiva CHaran LaL v. Behari 
Lal. axe. 1941 OudhSO. 

S. 149 — Scope — Grant of lime for payment of 

deficit Court-fee after limitation — Effect of. See 1940 
Dig., Col. 255. Venugopal pilla! v. Thirvgnana- 
VaLLI AMMAl. 194 I.C. 840 = 14 R M. 109 = 

(1940; 2 M L.J. 427. 

■ S.151 — Amendment — Scope — Amendment of pro- 

ceedings and documents — Competency. 

When there was a serious dispute as to w'hat was the 
subject-matter of the mortgage proceedings for amend- 
ment of the relevant documents in the ca>e are not ap- 
propriate. A case of misdescription can be dealt with by 
amending the plaint and decree but not a dispute as to 
the identity of the properties which are the subject-matter 
of the mortgage. {Harties, C.J. and Fazl .4li, /.) 
Shyamakant Lal v. Ram Lal. 

193 I.C. 748 = 13 R.P. 617 = 7 B E. 636 = 
22 PatX.T. 267=A.I.E. 1941 Pat. 399 

Ss- 161 and 152 — Amendment of decree — Ap- 
plication for — Forum — Appeal dismissed under O. 41, 
K. 11. C. P. Code. See C, P. CODE, O. 41, R. 11 AND 
SS. I5l AND 152. 1941 O.W N. 1. 

' S. 151 — Amendment of decree — When could be- 
had under. See C. P. CODE, SS 152 AND l5l. 

1941 O.W.N. 1239. 

S. 151 — Appeal — Order of restitution under — 

Appealability. 

If a party is ordered to make restitution under S. ISX 
C. P. Code, he must have a right of appeal The 
proceedings are analogous to proceedings under S. 144,. 
C. P, Code, and hence tbeorder is appealable. The 
right of appeal which is available under S. 144, C. P. 
Code, is not lost under S. l5l {Fing,J.) BaLI 
REDD! V. NaGI REDDI. 1941 M.W N. 266 (1) = 

53 L.W. 366 = A.I.R. 1941 Mad. 664 = 

(1941)1 M.L.J. 407, 

S. 161 — Applicability — Application challenging 

decree as not executable — Decree already executed and 
satisked— Proper remedy. 

Objections as to the validity of a decree and to its 
executability should be raised at the time when the 
decree is made a rule of Court and at the time when the 
decree is put into execution. After the decree has been 
fully satisfied and possession of the property under 
terms of the decree has actually been delivered to the 
decree-holder, no such objection can properly be raised 
by means of an application under S l5l. C. P. Code. 
The appropriate remedy of the applicant, if so advis- 
ed is by a regular suit in the Civil Court and not by an 
application invoking the inherent powers of the Court. 
{Bennett and Ghulam Hasan, JJ.) TuLSA DfcVI v». 
Suraj NaRAIN. 195 I.C. 610 = 14 R.O. 100 = 

1941 O.W.N. 966 = 1941 O.A. 678 = 
1941 O.LE. 601 = 1941 A.L W 816 = 
1941 A.W.R. (C.C.) 275= A.I.E 1941 Oudh 687.. 

S. 151 — Applicability — Preliminary partition 

decree — Application to proclaim share. 

A person obtaining a preliminary decree for partition 
is not entitled to ask the Court under S. l5l, C. 
Code, to direct the making of a proclamation about his 
share. No ground for action under S. I5l arises where 
a remedy is provided by the Code itself. A preliminary 
partition decree is of a declaratory nature and it is im- 
pUdt in it that further proceedings are required to com- 
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plete the partition. {Bennett,;^ SUKHPAL DaSS Z'. 
KEI)AR^ATH. 191 1.C 175 = 1941 O.LR. 423 = 
13 E.O. 562= 1941 A.L.W. 560 = 1941 OWN. 718 = 
1941 O. A. 478=1941 A.W.R. (C C )183 = 

A.I.R 1941 Oudh 383. 
S. 151 — Inherent jurisdiction — Limits to tl.e 
exercise of. EVIDENCE ACT, S. 135 AND C. P. 
CODE. S. 151. 1941 a.L J. 345, 

S 151 and O. 45, R. 13 (2)(d)— Inherent power 

of High Court — Income of property in Suit accruing after 
decree, lying in deposit in High Court pending appeal — 
Order for its preservation — If may be passed after and 
before application for leave to appeal to Privy Council is 
filed. Sff C. P. CODE. O. 45, R. 13 (2) (,/) and 

^51. 45 c.W.N. 1023. 

S. 151 — Inherent powers — Exercise of — Exis- 
tence of other remedy— If a bar. 1940 Dig., Col. 

256. Badri PraSad v. Ambika Prasad. 

16 Luck. 294 = 1941 O.L.R. 115 = 
192 I.C. 332=13m.O. 349= A.I.R. 1941 Oudh 91. 

161 — Inherent powers — Exercise of — Other 
remedy avaxiahle—Order under, tf justified. 

When a remedy by way of appeal is open to an 

aggrieved party, an order under S. iSl.C. P. Code, is 
not justified. {Sathe^ J.M.) AMJAD Al.l v. MaHeSH- 
WAR Nath. 1941 r d. 429 = 

1941 A.W.R. (Rev.) 481 = 1941 O.A. (Supp.) 440. 

“ ~S. 151 — Inherent powers— Extension of time for 

payment— Otder fixing lime for payment and providing 
for dismissal on default of payment — Failure to comply 
due to mistake of Court’s officer — Power to extend time. 
See C. P. CODE, S. 148. (1941) 1 M L.J. 638. 

^S. 151 — Inherent power — Fraud on Couft — 
Interference. 

The weight of authority in the Calcutta High Court 
supports the inherent jurisdiction of the Court to inter- 
fere in cases involving a fraud on the Court, although 
there is a remedy by suit and it is the most appropriate 
remedy. {Henderson, J.) AKINA BiBI z/. MahOMAD 
Ali Shaha. I.L.R, (1941) 1 Cal. 405 = 

196 I.O 269 = 14 R.C. 202 = 74 C.L.J. 397 = 
46 C.W.N. 392 = A.I.R. 1941 Cal. 336. 

— S. 161— Inherent powers— Mortgage suit— Sale 

of mortgaged property to satisfy prior claim— Surplus 
sale proceeds — Final decree entitling mortgagee to recover 
^rplus sale proceeds — Power of Court to pass. See 
C. P. Code. O. 34, K. 5 (3). 7 Cut. L.T. 49 

S. 161 — Inherent powers^Slay — Crimitial 
e^iplatnt filed by defendant in Court of another 
Proitnce— Injunction against defendant restraining 
him front proceeding with complaint^ Power of High 
Court to grant. 

The High Court has jurisdiction under S. l5l, C. P. 
Code, to grant an injunction in personam against a 
person who has submitted to the jurisdiction to restrain 
him from proceeding with a criminal complaint in a 
Court which is not subject to the jurisdiction of the 
High Court, if in the exercise of its discretion the High 
Court thinks proper to do so. But this is a jurisdiction 
which should be exercised with extreme caution. 

KEiackwelf y.) Kanhaiyalal Harkarandas ^ 
mohanlal Kamvallabh. 194 I.C. 814 = 

14 R.B. 9 = 43 BomLR. 287 = 
A, I R. 1941 Bom. 219. 
S. 161— Inherent powers — Suit for possession 
of properties alleged to be allotted to plaintiff or in the 
alternative for partition — Plea that properties are self- 
a^uisitions — Order for imerlm maintenance — If jiistlfi. 
See 1940 Dig., Col. 257. LaTCHanNA DORAVARU 
MALLU DORAVARU. 13 B.M. 634 = 
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193I.C. 176 = A.IR. 1941 Mad. 66 = 

(1940) 2 M.L.J. 672. 
S. 161 — Injunction — Jurisdiction of High Court 
— Injunction restraining defendant from litigating in 
another Court — Power to grant. See C. P CODE. Ss. 10 

and l5l. I L.R. (1941) 1 Cal 400. 

S. 161 and O. 41, R. 20 — Joinder of parties-^ 
Power of High Court-^Addition of party to appeal 
after limitation. 

Apart from O. 41, R. 20, C. P. Code, the High Court 
has ample power under S. 151, C. P Code, to add a 
patty to an appeal even 'after the expiry of the 
period of limitation prescribed for appeals, if, in 
the circumstances of the particular case before it, it 
thinks fit to do so. Where a person’s name was 
omitted from the array of parties to an appeal by 
the mistake caused by an error in the certified copy of 
the judgment of the lower appellate Court, which had 
been supplied to the appellant and which did not contain 
his name, it is a fit case for the High Court to grant the 
application of the appellant to add him as a party and 
condone the delay under S. 5 of the Limitation Act, 
although the clerk of the appellant’s counsel could have 
discovered the mistake if he had compared the list of 
parlies in the copy of the judgment with that in the 
copy of the decree. {Tek Chand and Beckett, //.) 
Shanti Lal V. F. Hira Lal Sheo Narain. 

43 P.L.R. 471 = A.I.R. 1941 Lah. 402. 

S. 161 and O. 41, Rr. 23 and 26— AVwamf 

under S. l5l — iVhen justified. 

The power of an appellate Court to remand is not 
circumscribed within the Rr. 23 and 25 of O. 41, C. P. 
Code. An order of remand under S. Dl, C. P. Cede, 
would be a proper order, if it is made by the appellate 
Court in a case in which the evidence on the record is 
not sufficient for a correct decision on the point at issue 
to obtain further evidence before the trial Couit which 
had refused to give an opportunity to produce that 
evidence. {Ghulam Hasan. J.') Ram DHaNI v, 
NAGaR Mal. 1941 O.A. 603 = 1941 O.W.N. 764= 

194 I.C. 765= 14 R.O. 36 = 
1941 A.W.R. (O.C.) 206 = 
1941 R D. 678 = 1941 A.L.W. 592 = 
1941 O.L.R. 626 = A.I.R. 1941 Oudh 661. 

■ — S. 161 — Remand under — When justified, 

S. 15], C. P. Code, should seldom be resorted to for 
the purpose of making a remand. The trial would have 
to be so radically defective as not to amount to a trial at 
all before its provisions could be availed of for such a 
purpose. {Bose.J ) ANANDRAO BaLIRAM PAR- 

waHBai. 1941 N L.J. 619 = A.I.R. 1941 Nag. 308. 

S. 161— Scope of. See 1940 Dig., Co). 258. 

Jagannath Singh v, Drigpal Singh. 

1941 A.L. J. (Sapp.) 10. 

S. 151 — Scope — Party having appropriate remedy 
under specific provision in Code but failing to avail him- 
self of same — Right to invoke inherent powers. See 1940 
Dig.. Col. 258. RATNASABAPATHI PiLLAI r. GOPALA 
Iver. 193 I.O. 637 = 18 E.M, 706- 

(1940)2 M.L.J 349. 

S. 161 — Scope — Power of Court to relieve 
against condition in decree to pay instalments promptly 
—Clause giving concession to judgment debtor only on 
regular payment— Effect of— If penal. See C. P. CODE, 
SS. 148 and i5l. I.L R. (1941) Kar. 389. 

S. 161— i’/jy of execution — Pcnvers-^laimant 

to attached property filing declaratory suit under 

SpeeiRc Relief Act — Sale of attached Property, if can be 
stayed. 

Where a claimant to attached property withdraws his 
claim petition and later files a declaratory suit under the 
Specific Relief Act to declare that the decree in execution’ 
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of which the property was attached is not binding on the 
estate of the jadgment debtor of whom the plaintiff 
claimed to be sole legal representative, it is not open to 
the Coart trying the case to stay the execution sale under 
that decree. The sale cannot affect the plaintiff’s right, 
and if he succeeds then his interests in the property 
would be deemed not to have been disposed of by the sale. 
S. 151. C.P. Code, cannot be invoked, for it is not neces- 
sary in the ends of justice, or to prevent the abuse of 
the process of the Court, to stay execution when the 
right, title and interest cannot be affected by the sale, 
{Mostly, J.) Narayanan Cheityar v. Ma Saw 
HLA 1940 Raug.L.R. 749 = 192 I.C. 582 = 

13 E.R. 185 = A.I.R. 1941 Rang. 60. 

S, 151 — Stay of suit— Application for— Plea of 

jurisdiction involving difficult questions — If can be dealt 
with. See 1940 Dig., Col. 258. ABDUL Shakoor v. 
Ali Mahomed Ebrahim Shakoor. 

196 I.C. 257 = 14 R.C. 63 = A.I.R. 1941 Cal. 236. 

S. Ibl— Stay of suit — Inherent power. 

In the case which was instituted by A in the first 
instance the defendant B did not object to the valuation 
of the suit at Rs. 300 put upon it by the plaintiff but 
later when apparently he thought that he had not raised 
a defence which might have been of benefit to him he 
approached another Court over the same subject-matter, 
put a valuation of Rs. 1,200 on to the suit and virtually 
created a situation in which conflicting decisions may be 
given by two different Courts. The Court in which the 
subsequent suit was filed by B refused to stay it under 

S. 10 pending the previous suit on the ground that the 

Court in which the suit was previously instituted by A 
bad no pecuniary jurisdiction to try the suit. 

Held, that the order under S. 10 refusing to stay the 

subsequent suit was not subject to revision and though 

the powers conferred by S. l5l should not be exercised 
lightly the case was eminently one in which they should 
be exercised in order to avoid an idle multiplicity of 
suits by ordering the subsequent suit to be stayed pend 
ing the decision of the previous suit. /) 

■WAQF MaSJID V. SaRDAR khan. 194 I.C. 268 

13 R. Pesh. 77 = A.I.R. 1941 Pesh. 34. 

_S 152 — Amendment— Forum — Merger of trial 

Court's decree in that of the appellate Court. 

Ordinarily the trial Court has no jurisdiction left in 
Kiases where the decree of that Court has merged in the 
Stcree of the appellate Court. But the trial Court may 
S l52 C P. Code* amend such a decree in ca..es 

;h. 

■cal mistake. {Bennet, J.) 193 1.0.53 = 


MUNNEV KHAN. 


1941 A W.E. (C.C.) 104 = 1941 O.Ii.R. 252- 
1941 A.L.W. 200 = 13 R.O. 429 = 

1941 O W.N. 270 = 1941 O.A. 217, 

.g. ■l 52 ~Amendment of decree Powers of 

^‘'where the alleged mistake is not clerical or arithme- 

tJorhVs^ot afisen f-m I’sVt? co" 

.Sion, the Court has n^o the aggrieved party 

(sV appeal, or to "^r^cV^ronTo^s 

Ss. 151 and 152 cannot be invoked o 

judgment or 9 in Appendix D, C. P. 

passing a a decree in a different form. 

Code, deliberately pas s a deer ^ 

Moreover, in such a case chand, /.) 

due to accidental omission or sl^. U 

Ram rakha malp. dina na 
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When justified— Lapse of time, if a bar to correction. 
Although after the case has been decided and the 
decree has been satisfied, the Court becomes functus 
officio, yet it does not debar the Court in appropriate 
cases, to rectify an error which has crept into its record 
either by accident or by design. The only limitation 
upon the exercise of such a power by Court maybe 
found in cases where third parties have acquired 
rights under the erroneous judgment in the interval. 
Lapse of time however considerable, is no bar to the 
coriection of errors either under S. iSl or l52, C. P. 
Code {Ghulam Hasan, J.) SanwaLEY Rai v. SaNT 
Rai. 193 I.C. 727 = 1941 A.L.W. 369 (1) = 

1941 O.L.R. 319 = 13 R.O. 495= 1941 R.D. 605 = 

19410.WN. 474 = 19410 A 312 = 
1941 A.W.E.(Rev.) 281 = A.I.R. 1941 Oudb 344. 
— ' Ss. 152 and 151 — Amendment under S. 152 — 
When lies — S. l5l, when applicable. 

In the case of an amendment under S. l52, C.P. 
Code, the Court has only to see whether decree 
contains any clerical or arithmetical mistake or any 
error arising from any accidental slip or omission. In 
the absence of any such thing amendment could not be 
had. Under S. l5l amendment could not be obtained 
unless it is necessary for the ends of justice or to pre- 
vent abuse of the process of the Court and when a 
remedy by way of appeal or cross objection is open and 
is not availed of, resort to S. I5l could not be had. 
{Gulam Hasan and Agarwal, JJ>^ TaJAMMUL 

Husain Khan v. amiruddin. 1941 O.A. 951 = 
1941 A.W.R. (Rev ) 1078 = 1941 O.W.N. 1239. 

'S. 152 — Applicability — Mistake tn deed repeated 

in plaint and decree in suit on deed — Amendment. 

S. 152, C. P. Code, is not restricted to mistakes or 
errors which occur for the first time in the plaint or the 
subsequent proceedings in Court. The section applies 
also to cases where the mistake occurred in the earlier 
document evidencing the transaction itself and was 
copied in the plaint and the decree in the suit brought to 
enforce the transaction. {Patanjali Sastri, Jf) 

Ranga Rao Naidu V. Seth Balaksonlal Janki 
PRASAD. 64 LW 344 = 1941 M.W.N. 828 = 

A.I R. 1941 Mad. 940 (1) = (1941) 2 M.L. J. 462. 

■ g J52 — Jurisdiction — Appeal — Abatement in 
part — Decree on merits as against surviving respondents 
—Amendment of decree — Forum — Trial Court or ap- 
pellate CCurt. See l940 Dig., Col. 259. ZULEKA Bl v. 
KULSUM Bl. A.I.R. 1941 Mad. 123 = 

(1940)2M.L.J.393. 

S. 152 — Mistake of a clerical nature — Pedemp- 

tion suit — Decree — Entire amount paid — Decree for 
half of the property by mistake — Correction, 

Where a suit for redemption was decreed and the 
entire amount due on the mortgage paid and the mort- 
gage extinguished, by a mistake the decree was drawn 
up with reference to only half the property, but the 
mortgagee obtained possession over the whole, the 
mistake was held to be one of a clerical nature arising 
from an accidental slip or omission and that it could be 
corrected even after a lapse of many years. {Ghulam 
Hasan, /.) SANWALEY RAI V, SANT RAI. 

193 I.C. 727 = 13 R.O. 495=1941 A.L.W. 359 (l) = 

1941 O.L.R. 319 = 1941 R.D 506= 
1941 O.W.N. 474 = 1941 O.A. 312 = 
1941 A.W.E.CRev.) 281 = A.I.R. 1941 Oudh 344. 

S. 162 — Order amending or refusing to amend 

judgment — Appeal — Revision. 

An order passed under S. l5l or S. 152 allowing or 
refusing application to amend a judgment, decree or 
order *is not appealable under the Code. The only 
remedy in such cases is by way of revision. {fPek 
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ChanJ, /.) Ram RAKHA MAL v. DjNA NATH- 

A.IR. 1911 Lah. 419. 
Ss. 152 and 15S— Scope— Mortgage decree— 
Amendriient application— Question as to identity of 
property mortgaged In mortgage suit— If can be dealt 

with. Bengal Estates Partition act, S. 99. 

^ 22 Pat L.T. 267. 

Ss 152 and 163 — Scope— Powers of Court — 
Mortgage — Subsequent partition — Mortgagor allotted 
other properties than those mortgaged — Suit on mort- 
gage ignoring partition — Decree and sale — Obstruction 
to delivery Application by decree holder purchaser for 
amendment of plaint and decree and execution petition, 
sale proclamation and sale certificate— Competency — 
Power of Court. See BENGAL ESTATES PARTITION 
ACT, S. 99. _ 22 Pat.L.T. 267. 


„ First Schedule, 

“ O. 1, R. 3 and O. 2, R. 3 — Suit on mortgage by 
transferee of mortgagee rights— Mortgagor and original 
mortgagee made parties— Suit against mortgagee, if 
premature, or bad for multifariousness. See 1940 Dig., 
Col, 260, Khat Khata Nand V, Surajpal Singh. 

16 Luck. 113 = A I.R. 1941 Oudh 66. 
' O. 1, R. 8 — Applicability — Suit by Shamilat 
Committee— /Mature of the body. 

A Shamilat Committee is not a legally constituted 
corporation either by prescription or by any other opera- 
tion of law. It is a kind of representative body of the 
khewatdars of a village. Before a suit in respect of the 
lands in the khewat could be brought all the khewatdars 
must join together for that purpose. The course to be 
followed is set out in O. 1, R. 8. C. P. Code. (Davies.) 
GHAZI e/. ShaMLAT COMMITTEE. 1941 A.M.L J. 14. 


“0. 1, R. 8 — Applicability — Suits under 

S. 92. 


O 1, R. 8, C. P. Code, is not applicable to suits under 
S. 92, C. P. Code ; it cannot therefore be said that the 
procedure laid down in O. 1. R. 8 must be followed in 
suits under S. 92. (Broomfield and Afaeklin, JJ.) 
BaPUGOUDA YADGOUDA V. ViNAYAK SADASHIV. 

196 1.C. 826 = 43 Bom.L.R. 706 = 

A.I.R. 1941 Bom. 317. 

0. 1, R. 8 — Representative suit — Suit on behalf 
of inhabitants of contiguous villages to restrain dis 

charge of surface water from defendant's mouzi— 
Maintainability . 

A representative suit on behalf of the inhabitants of 
a group of contiguous villages the object of which is to 
restrain the discharge of surplus rain water from the 
defendant’s mouza to the plaintiffs' lands in those villages 
which are at a lower level, is maintainable under the 
provisions of O. 1, R. 8, C P. Code. It is not neces- 
sary for the plaintiffs to sue the defendants in their re- 
presentative capacity. (Biswas, J.) NaTaBAR 
SaSMAL V. I^RISHNA CHANDRA, 74 C.L.J. 96. 

0. 1, R. 8 — Representative suit — Plaintiffs not 
described in cause title in repre entative capacity— Eff^ect 

IChundkar , J , — Where on the application of the 
plaintiffs an order is recorded permitting them to sue 
under O. 1, R. 8, C. P. Code, and the plaint contains a 
sufficient indication of the fact that the plaintiffs are 
bringing the suit in a representative capacity, the suit is 
a properly constituted represeniative suit, although in the 
cause tiile the plaintiffs are not described in their repre- 
sentative capacity, (Mitler and Khundkar, JJ.) 

Haji Mahomed Nabi v. Province of Bengal 

46 O.W.N. 69. 

O I* S’. 10 and S. 161 — Benamidar plaintiff's 
death— Peal owner, if can be joined. 

It is open to the real owner to apply to be joined in a 
suit brought by the benamidar, after the latter’s death. 
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He can be added either under O. 1, R. 10 or S. l5l, C- 
P. Code. He can be joined at any stage provided the 
Suit brought by the benamidar is still alive and provided 
of course no injustice or inconvenience is caused to the 
other side. (Bose. J.) SElH THAKURHAS v. DeGDU- 
LAL. 196 LC. 26=14E.N. 72 = 1941 N.L J. 293 = 

A.I.R. 1941 Nag. 178. 

- O. 1, R. 10 — Discretion of Court — Addition as 
parly to suit representative of person against whom suit 
has abated. 19-10 Dig., Col 263. MaHOMEDALLY 
TAYEBALLY V. SafiaBAI. 67 I.A, 406 = 

I.LR. (1940) Kar. (P.C ) 410=191 1 0. 113= 
13 B.P.O. 113-= 63 L W. 1 = 45 C.W N 226 = 
7 B E. 210 = 1941 A,W.R. (P.C.) 1 = 43 P.L R. 63 = 

I.L.R. (1941) Bom. 8 = 73 0 L.J. 214 = 
1941 O.W.N. 731 = 1941 P.W.N. 316 = 
1941 M.W.N. 729 = 1941 A.L.W. 667 = 
1941 O A. 119 = 43 BomL.R. 888 = 
(1941) 1 M.L.J. 694 (P.O.). 

0. 1, R. 10 and Government of India Act 

(1925), S. 205 (^)— Dispute between private parties^— 
V alidity of provincial statute in issue — Proper parties — 
Addition of the AdvocaicGeneral as party in High Court' 
— propriety — Advocate General, if can claim right of 
appeal to Federal Court. 

Per Gwyer, C. J . — It can but rarely happen, in cases 
between private persons involving the constitutional 
validity of a statute, that an Advocate-General is a 
‘necessary’ party. He is a proper party in the sense 
that without him the Court cannot effectually and com- 
pletely adjudicate upon and settle all questions involved 
in such cases, and where the executive authority of the 
province is likely to be affected by the decision. It by 
no means follows that because the Advocate General of 
a province has been permitted to be f laced on record as 
an intervener he is also entitled to prefer an independent 
appeal to the Federal Court. 

Per Sulaiman.J, — In a suit between a landholder 
and his tenant, the Provincial Government cannot be con- 
sjdercd a necessary parly at all. But w hen in such a 
suit the validity of an Act of the Provincial Legislature 
is in question, the adjudication would affect a large 
section of the public and the Provincial Government 
would be indirectly interested in such an adjudication. 
Where the Provincial Government has been made a 
paity in the High Court in the abseivce of any restriction 

in the language of S. 205 of the Government of India 

Act and in view of the fact that an appeal lies even on a 
constituti >nal question alone without raising any other 
ground, it cannot be held that the Provincial Govern- 
ment who were a party in the High Court have no 
right of appeal at ail to the Federal Court. 




not contemplate an ‘intervention’ by the Advocate- 
General as distinguished from an addition of the 
Advocate-General or the Government as a party. Whem 
either of them has been impleaded as a party with a 
view to give them a hearing, the Court would fail to- 
give full effect to the language of S. 205 ^2) of the Con- 
stitution Act, if it should hold that notw’ithstanding such 
joinder as a parly, the Advocate-General or the Govern- 
ment had no right to prefer an appeal The right of 
appeal being a creature of the statute, the right of one- 
who is within the terms of the statute cannot reasonably 
be denied when, even on the broader ground of interest 
in the litigation, it is conceded that he is sufficiently 

interested to justify his claim being heard, (Gwyer, 

J., Sulatman and Varadachariar, JJ.) UNITED PRO- 
VINCE'?*/. atiqa Bepam. 

IL.B. (1941) Kar. (r,C.) 72-72 0.L.J.650- 

1941 A.L.J. 170 = 1941 E.D. iai«8 F.L.J. 97 -> 
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192 I.O. 138 = 1941 O.L.R. 121 = 7 B.B. 433 = 
68 L.W. 397 = 13 R.F.C. 16 = 1941 A.L.W. 201 = 

1941 M.W.N. 681 = 22 Pat.L.T. 678 = 
45 O.W.N. vF R.) 27= 1941 A.W R. (Rev.) 109 = 

1941 O.A. 159 = 19410 W.N 297 = 
1941 A.W.R.(F.C.)3=A.I.R. 1941 F.C. 16 = 

(1941) 1 M.L J. (Supp.) 65. 

’O, 1, R. 10— a/ Court — Mortgage suit—~ 


Preliminary decree— Impleading of parties subsequent 
to — Legality— Attacking decree'holder withdrawing 
surplus sale proceeds subsegttent to preliminary decree 
— If can be impleaded and bound by final decree, 

O. 1, R. 10, C. P. Code, gives complete power to the 
Court to add any necessary party at any stage of the 
proceedings; and parties may be added even after the 
preliminary decree in a mortgage suit. Where mortgaged 
property -is sold for arrears of revenue, and subsequent 
to the preliminary decree in the suit, a money decree* 
holder who has previously attached the surplus sale 
proceeds to which the mortgagee is entitled under S. 73, 
T. P. Act, withdraws it from the collectorate, the at- 
taching decree- holder who so withdraws the money can 
be made a party to the mortgage suit, and a final decree 
can be passed against him entitling the mortgagee 
plaintiff to recover from him the money which he has 
withdrawn from out of the surplus sale proceeds. It is 
not necessary that he should have been impleaded before 
the preliminary decree, for the attachment would not 
confer any right on the decree holder, and it would not 
also prevail against the mortgagee’s claim to the surplus 
sale proceeds under S. 73, T. P. Act. The mortgagee 
would therefore not be bound to implead the attaching 
decree-holder before he actually withdrew the money. 
{Chatterfi, J.) KUNJA BeHaRI MISRA v. BenudhaR 
PANDA. 7 Cut.L.T. 49. 

O. 1, R. 10 — Powers of Court — Transposition of 

parties — Suit for dissolution of partnership and accounts 
— Death of sole plaintiff — Application by defendant to 
transpose him as plaintiff and to make plaintiff's heirs 
defendants — Competency ■ 

Under O. 1, R. 10, C. P. Code, the Court has jurisdic- 
tion in proper cases to transpose a defendant as a plain- 
tiff. Where in a suit by a person for dissolution of 
partnership between him and the defendant and for 
accounts, the plaintiff dies, the Court, on an application 
by the defendant, can, under O. 1, R. 10, transpose him 
as plaintiff and to bring the heirs of the original plaintiff 
on the record as defendants to the suit. (Chagla, /.) 

Devsky Khetsey V. HIRJI KHAIRAJ. 

43 Bom L.R. 993. 

0. 1» R. 10 and Limitation Act. S. 22— 

Power of Court under O. L K- lO— Limits— Suit by 
plaintiff as minor— Bona fide mistake as to age— 
Amendment— Applicability of S. 22, Limitation Act. 

See 1940 Die , Col. 263. INDERPAL SlNGH v. BHAC- 
wati Singh. 16 Luck. 256 = I9l 1 0. 160 = 

A.I.R. 1941 Oadli43. 

-0. 1, B. 10— Procedure— Application by persons 

• \ . J rvl-iin f t fife*— nnf V rfcf 


to be impleaded as additional plaintiffs— Duty of Court 

—Dismissal of application on dismissal of suit— Pro 

priety of. See 1940 Dig*, Col. 263. BaLAVENKata- 

rama CHETTIAR V. H. R. E. board. 

KAMA ^ 79 = (1940) 2 M.L.J. 616. 

Q 1 R. 10— Scope— Transposition of parties— 

When permissible— Promissory note in renewal of 
earlier one— Insufficiently stamped— Prior note not 

“ped off. 1940 Dig., Col. !:• 

r*TTDAMMA 1941MWN. 30 = 

a ir 1941 Mad 364 = (1940) 2 M L. J. 918. 

Q 1 £ 13— Applicability — Irregularity as to 

joinder of partis under United Provinces Tenancy Act. 


C. P. CODE (1908), O. 2, E. 2. 

See United Provinces Tenancy Act, Ss. 294 and 
^ A.W.R. (Rev.) 687=1941 R.D. 733. 

— 0. 2, R. 2— Applicability— Umission-T-lf covers 
accidental omission— Suit for declaration of title in res- 
pect of lands in holding — Decree — Certain plots left out 

from suit — Subsequent suit for declaration of title, and 
for possession of plots left out— Bar. See 1940 Dig 

Col. 265. Ram Prasad Sjngh z/. Radha Panday ’ 

192 LC, 527= 13 R.P. 499 = 7 B.E. 478 = 

A.I.E. 1941 Pat. 37. 
O. 2, R. 2 Applicability — Part assignment of 
debt — Suit by assignee — If barred. 

O. 2, R. 2, C. P. Code, has the effect of barring a 
partkular plaintiff from splitting up his cause of action. 
In the case of a part assignment of a debt, the assign- 
ment itself gives the cause of action and the assignee is, 
therefore, not prevented from maintaining a suit on the 
actionable claim assigned to Mim. .{Dalip Singh and 
Sale^ jj.) Ram Krishen Mohan Lalv, Gurdial 
MaL Saqar MaL. 43 P L R. 439=s 

^ o T> o ale. 1941 Lab. 337 

— — O. 2, R. 2— Applicability— Test— Suit for 

specific sum of money and suit for rendition of accounts 
— Causes of action, if different. 

In order to ascertain whether a suit is barred by the 
provisions of O. 2. R. 2. C. P. Code, it is necessary to 
consider what facts had to be proved in the first suit 
and what facts have to be proved in the second suit 
Where in the earlier suit what had to be proved was the 
fact that the defendants had received certain sums of 
money from the military department on behalf of the 
plaintiff in respect of bills which had been submitted by 

the latter and in the later suit what had to be proved 

was the terms of a sub-contract between the plaintiff 
and the defendant and the liability of the defendant to 
render account, it was held that the cause of action in 
the two suits was different and that hence the provisions 
Of U. 2, R. 2 did not operate as a bar. iCollister. r\ 
RADHAKISHEN Z/ IKRAMUDDIN 1941 A L J 9««- 

194 I.C. 686 = 1941 A.L.W. 490 = 14 E A 2= 
.n., 19*1 E D- 364 = 1941 O A (Supp j334 = 
1941 O W.N. 676 = 1941 A.W E, (H C ) 169 = 

A.I.E. 1941 Ail. 217. 

TTiTihl' V ^ l^'^—lgnoranci of exhUnct 

of right — Second suit — If barred. 

Where the plaintiff was unaware of her assets and 
labilities in respect of 1339 and 1340 fasli at the time of 
the institution of the prior suit in respect of arrears of 

revenue for 1337 fasli. i, was held that a second suU in 

respect of 1339 and 1340 was not barred by O 2 R 2 
{Ghulam Hasan, /,) BhaGWAN DaSS V. TajUNNISSA 

Bibi. 194 I.C. 363 = 1941 E.D. 6G2 = 13E O 686 = 

1941 O. W.N. 681 = 1941 O A. 466 = 

4641 A.W.E. (Eev.) 411. 

0.2, E. 2— suit — Suit for rent regard- 

tng some plots-Suiseguent suit regarding other plots. 

A suit for arrears of rent or for determination of rent 
on some plots is no bar to subsequent suits as regards 
other plots as the cause of action need not be7fanv 
way the same. (.Harper, S.M. and Shirreff 7 
I^L Nar Singh Pratap Bahadur SmGH » 
Bindha din. (Sup ™)T6 i1- 

the°cau;e^of\^Ji^i„7h?sflie\7e::tsJ?"rc:/^ 

action, but need not include every cause o? 

every claim which the plaintiff^ m'ay^^avfhadTain^^ 
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c. p. CODE (1908), O. 2, E. 2. 

the defendant at the time. (Tek Chattd and JJ.) 

SHUJA-UD-DIN V. SiRAJ-UD DIN, 195 I.C. 81 = 

14 R.L. 30 = 43 P.L.E. 44=A.I.R. 1941 Lah. 139. 

O 2, E. 2 — Mortgage — Suit for intt-rest alone — 

Subsequent suit for prin ipal and interest — Maintaina- 
bility. 19-10 Dig., Col. 266. NiDHAN SlNOH 
PREM Singh 194 I.C. 624 = 13 E L. 643. 

. O 2 E. 2 — Scope — Contract for sale of Immov- 
able propett) — Subsequent sale in derogation of — Suit 
for specific performance by prior vendee — Subsequent 
suit for possession— If barred. Stc C.P. CODE, Ss. 16. 
99 and O. 2, Rr. 2, 3 AND 4. 43 Bom.L.E. 293. 

'O. 2. E. 2— Scope of. 

O. 2, k. 2 is not directed to the inclusion in one and 
the same action of different causes of action even though 
they artse from the same transactions. {^Roberts, C J. 
and AMy, /.) U SiN v. MA Ma LaY. 

1941 Eang. L.E. 14 = 1941.0. 482= 13 E E. 311 = 

AIR. 1941 Bang. 118. 
- O 2.R. 2 — Scope — Prior suit for cancellation of 
lease— Decree— Subsequent suit for mesne profits — 
Maintainabiliry. 1940 Dig .Col. 266. VeNUGOPaL 
PlLl.AI V. Thikugnanavalli .ammal. 

194 I C. 840 = 14 E.M. 109 = (1940) 2 M.L.J. 427, 

O. 2. R. 2 and S. 11, Expl. IV— Title sujt for 

possession dismissed— Subsequent suit for redemption of 
mortgage — If barred. See 1940 Dig.. Col 267. KALI 
Nath shaha v. Manindra Nath Das. 

191 I.C. 398 = 13 R.C. 226. 

O. 2, E. 2 (3) — Bar of suit — When arises — 

Person entitled to possession suing only for mesne 
profits Second suit for mesne profits — If lies. See 1940 
Dig, Col. 207. Saghir HaSan Tayab Hasan. 

I.L.R.(1940) AU. 781 = 192 I.C. 677 = 

13 R.A. 356. 

O 2, E. 3 — Scope — If controlled by Ss 3 and 4 

Tjimilation Act. See LIMITATION ACT. SS. 3 AND 4. 

(1941) 2 ML J. 244. 
— O. 2, R. 3 — Scope — Suit on mortgage by assignee 
of mortgage — Prayer for mortgage decree — Alternative 
prayer for decree against assignor — MLjoinder. See 
C. P. CODE, S. 99 AND 0. 2, R. 3. 22 Pat L.T. 196 

O. 2. R.3 — Suit for redemption of mortgage 

with possession — Claim for rent paid by mortgagor to 
mortgagee's use — If can be joined. See 1940 Dig., Col. 
267. SUBEDAR MIAN V. Sheo Shankak Missir, 

1940 P.WN. 1028. 

0. 2. E. 3 — Sui^ to set adde alienation by 

karta of joint Hindu family — Alt alienees made parties 
— Suit if bad for misjoinder of eaufes> f action. 

Where a member of a joint Hindu family sues to 
set aside the alienations made by the karta of the family 
ranging over a number of years and all the alienees are 
made defendants, the various sets of defendants have a 
community of interest in the sense that they all derive 
their title from one and the same person {i.e.) the 
karta, and the cause of action against them is the same 
as it would have been against the karta, if he were 
alive, and hence the suit is not bad for misjoinder of 
causes of action. iCollifter, /.) IndfR Bahadur 
Singh v. Sita Ram. I.L.E. (1941) All. 370 = 

196 I.C. 145=14 R.A. 21 = 1941 O.A. (Slipp.) 233 = 

1941 A.L.J. 260 = 1941 A.L.W. 324 = 
1941 O.W.N. 457= 1941 AWE. (H.O) 124 = 

A.I.E. 1941 All. 209. 

■ — O.2. E. 4— Scope — Suit for specific performance 

of contract of sale of immovable propert}— Joinder of 
claim for possession also — Vendor and subsequent 
vendees made parties — Leave of Court — If neces-^ary. 
See C. R CODE, Ss. 16. 99 and O. 2, RR 2, 3 AND 4. 

43 Bom.L.E. 293. 


C. P. CODE (1908), O. 3, E. 4. 

• O, 2, E. 6 — Proper procedure to he adopted by 

Court proceeding under. 

I It was not the intention .of the legislature, that where 
j the Court proceeds under O. 2, R. 6, C.P. Code, the 
I plaintiff should be required to file separate plaints. The 
! proper order to pass in such a case is that the plaintiffs 
' should be given an opportunity so to amend his plaint 
; that the allegations against each set of defendants ii> 
i respect of the various alienations shall be separately set 
! out in order that separate issues may be framed in 
respect of each transaction, thus enabling the Court to 
try the suit in sections, each section forming part of the 
same proceeding and when this has been done, the 
Court will proceed with the trial of the suit. {Collister^ 
/.) INDER Bahadur Singh v. Sita Ram. 

I. L.E. (1941) All. 370=195 1.0. 145 = 14 E.A. 21 = 

1941 O.A. (Supp.) 233 = 1941 A.L.J 260 = 
1941 A.L.W. 324= 1941 O W N. 467 = 
1941 A.W.R. (H.C.) 124 = A.I.E. 1941 All. 209. 

O. 3, E. 1 — 'Any law — Meaning — If refers to 

other parts of the Code. 

The words “except where otherwise expressly provided 
by any law for the time being in force’’ in O. 3. R. 1, 
C. P. Code, do not mean other parts of the Code but 
refer to laws other than the Code, {Bosr. /.) K. C, 
Majumdar z'. SURAJ Singh. 193I.C. 707 = 

13E.N. 345 = 1941 N.L.J. 418 = 

A.I.E. 1941 Nag. 206. 

O. 3, E. 1 and O. 41, E. 1 — Scope and applica- 
bility of — Presentation of plaint, if an 'act in any Court* 
— Presentation by unauthorized person— ‘Curability — 
Stage. 

O. 3, R. 1, C. P. Code, contains a general provision 
relating to procedure in Courts and is as much applicable 
to the presentation of suits as to that of appeals and 
applications for execution. O. 4l, R. 1 is in fact a com- 
bination of the provisions of S. 26 and O. 3, R. 1. The 
presentation of every document in Court-must therefore 
be governed by O. 3, R. 1. The presentation of a plaint^ 
memorandun) of appeal, or an application to the nmnsa* 
rim of a Court is undoubtedly an ‘act in any Court* so 
that it is imperative that presentation should be made by 
the party in person or by his recognized agent or by 
pleader. Though the p^e^e^tatio^ of a plaint by a 
person not duly authorized is an irregularity curable at 
the discretion of Court, whrn no attempt has been made 
to get it cured in the trial Court, it is too late to get it 
cured in appeal. {Thomas, C. J. and Zia-uHHasan^ 

J. ) ALL India Bahai Mahasabha v. Jangi Lal. 

191 I.C. 821 = 1941 A.W.R. (C.O.) 10 = 
1941 O.L.R. 32-13 R.O 296=1940 0 A. 1206 = 
1940 O W.N. 1263 = A.IR. 1941 Oudh 169 

O. 3, R. 4^—** Acting'* — Handing over appeal to 

clerk of Court — If amounts to. 

The mechanical act of handing over an appeal to the 
clerk of Court or another officer appointed lor receiving 
appeals does not amount to “acting” as contemplated by 
O. 3, R. 4. It is only a ministerial work and similar in 
nature to the payment of process-fee, etc., which the 
clerks of counsel usually do. Consequently another 
counsel can present an appeal on behalf of the counsel 
duly authorized under O. 3, R. 4 without a document in 
writing authorising him to do so. {Almond. J.C and 
Mir Ahmad, J.) GHULAM SaRWAR v NABI RarHSH, 

192 1.O. 833= IS B. Pesh. 47- 
^ ^ A I.E. 1941 Pesh. li 

0. St E. 4 (2) — Scope of appointment of pleader 

Power to Consent to setting aside ex pditit decree—^ 
Fresh appointment if necessary. 

^ An application to set aside an ex parte decree or 
dismissal order is part of the proceedings in a salt and 
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so in the same way to oppose or consent to such an 
application is also part of the proceedings in a suit. 
Hence ordinarily a pleader appointed for the purposes 
of suit has power to consent to the restoration of the 
suit dismissed for default. He does not require a 
fresh power or appointment for that purpose. {Bd U ^ 
/.) U Oak t/. Ma Khin. 1941 Rang. L.E. 254= 

A.I.R. 1941 Rang. 814. 

0. 5,R. 17 — Scope — Proper service under— Proof 

— Peon sending summons through maid servant — 
Latter not examined — Effect of — Proper service — If can 
be inferred. See 1940 Dig., Col. 268. SNEHaLaTA 
Devi z/. Janardan Prasad Singh. 191 I.C 288= 

13 R.P. 292=7 B E. 168 


O. 6 — Obscure pleadings — Clarification — Duty 

of Court. 

Where a portion of the written statement is too 
vague and too general to indicate what is meant by the 
defendant and though no attempt is made on behalf of 
the plaintiff to seek a clarification of the plea contained 
therein, it is the duty of the Court to call upon the 
defendant to furnish definite particulars of the plea. The 
practice of introducing obscure pleadings with a view to 
taking the adversary by surprise is open to grave objec- 
tion and is not unoften likely to lead to grave mis- 
carriage of justice. The law imposes a duty on the 
Judge to clarify the pleadings. {Thomas. C.J. and 
Ghulam Hasan, J ) FaQIR BUX v. ThaKUR PRASAD, 
194 1.0.688 = 14 R.O 6 = 1941 O W.N. 801 = 

1941 A. L.W 640 = 1941 O A. 619 = 

1941 A.W.R. (C.C.) 222 = 
A.I.R. 1941 Oudh 457. 

0. 6,R. 4 — Fraud — Absence of pleadings— 

Relief on evidence disclosing fraud. 

Where a person relies on the fraud of another, it is 
his duty 10 say so in his pleadings. In the absence of 
any pleading, even if there is evidence of fraud, the 
Court would not be able to consider it. {Clarke, J.) 
ANDOLI UDAIBHAN V. JaMNABaI. 1941 N L.J. 230. 

O. 6, R. 7— Pleadings — New and different 

ground of exemption from limitation — If permissible. 
See 1940 Dig., Col. 268 . Raj Bahadur v. Raja Ram. 

191 I.C. 306 = 13 E O. 224 = 
A.I.R. 1941 Oudh 111. 


0. 6, R. ’Addition to pleadings— Objection 

for first time in appeal. 

It is within the power of the Court to allow parties to 

add to their pleadings and where this is done without 

any objection by the parties, it is too late iti the day for 

one of the parties to raise objections to it in appeal for 

the first time. {Yorke and Agarwal, JJ.) MaHOMED 

F.TA7 Rasul v. saiyid Ali Mahomed. 

LJAZ KASU j ^ O.A. 606 = 14RO. 18 = 

1941 R.D 431 = 1941 A L.W. 613 = 
1941 A W.R. (Rev.) 518 = 1941 O.L.R. 612= 
1941 O.W N. 768= A.I.R. 1941 Oudh 498. 

Q 6 R 17 — Amendment of plaint Grounds. 

A plain.iS has a right to amend his plaint in any 

manner he likes and so long as amendments prayed for 

Trrnot contrary to law, or are likely to lead to mjnst.ce 
they should be granted. 

MOHRI KUNW^tR ^ L J 37II 

itfo A (SUPP ) 394= 1941 B-D. 394 = 
1941 O.A. t.oupp ^ ^ ^ 2gg 

rt c T? 17— Amendment — Prayer for— Proce- 

See 1940 Dig., Col. 269. EUSOOF 

dure to be ^ ® 194 I.C. 177 = 

KARWA r. Mrs. j JJ gy 


C. P. CODE (1908),. 0. 6, E. 17. 

O. 6, R. 17 — Cause of action — Elucidation, not 

alteration — Suit on promissory note by deceased brother 
of joint Hindu family against survivor— Amendment 
that debt was for family benefit— If can be allowed. 
Where suit on a promissory note executed by the 
deceased elder of the two brothers of joint Hindu family 
was brought against the survivor on the ground that the 
defendant had only acknowledged the debt of the defen- 
dant and an amendment, that the debt in question was 
borrowed for the benefit of the joint Hindu family was 
sought to be made in the plaint, it was held that the 
amendment did not alter the cause of action upon which 
the plaintiff came into Court but merely elucidated the 
reasons on which the liability was sought to be enforced 
and that it should be allowed even though on the date 
of the amendment the suit was barred by limitation. 
{Ghulam Hasan, J.) SaMPaT ShuKUL v. SuBKARAN 
TewaRI. 1941 O.W.N. 1112= 1941 A.L W. 928 = 
1941 O.A. 827 = 196 1.0. 511- 14 R.O 187 = 
A.W.R^ (C.C.). 319 = 19410.L.R. 699^. 

0. 6, R. 17 — Change in the nature of suit — 
Amended claim based on prior Joan— Original claim 
based on pronote in renewal of original loan— Amended 
suit by plaintiff as executrix— Character of suit if alter- 
ed — Liability of executrix for costs. 5^fl940Die Col. 
270. EbSOOF Karwa V Mrs Niemeyer. * 

194 I.O. 177= 13 R.R. 275 = A.I.R. 1941 Bang. 37. 


At vrucr— ^CCfpiQflCt Of 

cost by opposite party— Right to challenge amend mtnt. 

Where an amendment of the plaint is ordered on 
condition of payment of costs to the opposite side and 
the opposite side has accepted such costs without demur, 
it is not thereafter open to that party to challenge the 
order. {Clarke. /.) DISTMCT COUNCIL, WaRDHa v 

Anna Daulatrao. I 97 I.C. 76 = 1941 N L J. 871:=’ 

n 1? -,-7 . A.I.K. 1941 liag. 273. 

LJ. D, xb. 17' Late slag€'—lslew but not inconsis- 
tent case— Amendment, necessitated by defendant's Plea 
— Permissibility. 

_ The plaintiff brought an action on thd last day of 
limitation to recover a certain sum on the b,sis of 
stamped acknowledgment executed by the defendant in 
the plaintiff’s account book. The defendant adnritted 
execution of acknowledgment but denied receipt of cash 
consideration and pleaded that suit was not maintain- 
able as based on mere acknowledgment and that if suit 
was maintainable previous transactions between the 

parlies should be reopened as the acknowlegdment was 
executed on taking account of those transactions As 
the defendant denied cash consideration the plaintiff 
sought 10 amend the plaint and to base his claim on the 
original transaction. The amended claim was however 

barred on the date of the application for amendment 

which was filed immediately after the defendant’s 
written statement denying cash consideration. 

that the plaintiff was entitled to the amend- 
ment which though it introduced a new case did not 
introduce an inconsistent case. Even if it could be said 
that the amendment was sought at a late stage and that 
It sought to introduce a new and inconsistent cause of 
action, the special circumstances (defendant himself 5 n 
his written statement having asked for reopenine th^ 
previous transactions) of the case justified the amp«A 
ment of the plaint. {Clarke^ /.) Seth MangilaLw 
Zam Singh. 196 I.C. 190 = 14 E N gfi- 

1941 N.L.J. 340 = A.I.E. 1941 ^fg 28^, 

. . Ai; injustice done and 

nobody misled— Suit tn the name of a deity whentrr, 
perils bequeathed to temple- Amendment, if justified 

A ^ i ^ instituted in the name of the 

deity when the property is bequeathed to the temple but 



287 


THE YEARLY DIGEST, 1941 


2fi8 


C. P. CODE (1908), O. 6, R. 17. 

the irregularity had neither occasioned any injustice nor 
misled any of ihe parlies to the suit and bad not resulted 
in any of the questions at issue being improperly tried, 
it would not be right to dismiss the suit altogether and 
amendment wuuld meet the ends of justice. {Stoftfy C. 
J and 8oi<. J.) i^HRI MaHADEOJI v. BaLDEO 

PRASAD. 1941 N.L.J. 184 = A.I.R. 1941 Nag. 181. 

O 6, B 17 — Power of Court — Order directing 

party to amend his plaint — If justified — Revision — 
Interference See 1940 Dig., Col. 270. BHAGWAT 
Pkasad ^. Fanishdeo Tewari. 

1941 A.W.E. (Supp.) 3-1941 O.A. (Supp.)60= 

AIR. 1941 Pat. 44. 

———0. 6, R 17 — P(nvers of Court — Ltavi to amend 
written statement in appeal — Amendment introducing 
new and inconsistent case of jus tertii in suit for 
possession— Permissibility. 

It is indisputable that leave to amend a pleading is 
more or less a discretionary matter and the power to 
grant leave ought to be liberally exercised. Although 
mere delay uould not be a ground for refusing leave to 
amend, where the amendment is being proposed with 
the object of introducing an entirely new and inconsis- 
tent case, it cannot be allowed. It might be possible 
for a defendant to raise an inconsistent cr an alternative 
case when he files his written statement, in the begin* 
ning, but he cannot be permitted to advance new posi 
tions at the lime of arguments before the trial Court or 
ask for the written statement to be amended before the 
appellate Court. Leave to amend a wrilten statement 
so as to set up a plea of fus tertii, in answer to the 
plaintiff’s claim for recovery of possession of property, 
ought not therefore to be granted on an application 
preferred to the appellate Court. {Abdur Rahman, J.) 
SUBBAVYA V. Chandrayya. 

A.I.E. 1941 Mad. 811 = (1941)2M.L J.442. 

■0. 6, E. 17 and S. 115 — Power to allow amend- 
ment— Object of — Amendment, changing nature of su t 
—Interference in revision. 1940 Dig., Col. 271. 
Lachmin V. Bhairon Bakhsh Singh. 

16 Luck. 65. 

— O. 6, E. 17 — Refusal of amendment — Revision 
if lies. See C. P. CODE, S. Il5 and O. 6. R. 17— Case 
DECIDED. 1941 N.L.J. 340. 

^O. 6, R. 17 — Scope — Amendment enlarging sub- 

iect matter of claim— Permissibility. 

In many cases where the plaint is allowed to be 
amended the subject-matter of the claim is necessarily 
enlarged and the defendant can hardly be heard to say 
that it is unjust that the plaint should be allowed to be 
amended simply because it will result in his having to 
pay the just dues of the plaintiff. Hence an anrend- 
ment of plaint by which the subject-matter of the claim 

is enlarged by including the right to enforce the mort- 
gage bond against the properties which the plaintiffs 

were entitled in law to enforce by the right of subroga- 
tion which they possessed and to which they had ex- 
pressly referred in their written statement in an earlier 
suit is justified. {Harries, C.J, and Manohar Lall, 
jS TikaSao V. Hari Lal. 

1951.0. 428 = 7B.R. 924 = 14E.P. 122-= 

AIR. 1941 Pat. 276. 

-O. 6, R. '17 — Second appeal — Amendment of 
plaint — Suit for sale on mortgage— Finding that mort- 
gage is opposed to statute and unenforceable — .Amend- 
ment to include prayer for possession on the basis of 
acquisit onof title as owner by prescription— Permis- 
sibility. 1940 Dig., Col. 271. MaKSUDAN I.AL 

Sahu V, NiRANJAN NATH DaS. 1940 P.W N. 986. 
— — O. 6, R. 18 — Plaint not amended within period 
allowed y Court— E^ect— Liability of suit to dismissal. 


C. P. CODE (1908),.O. 7. R. 11. 

Failure to amend a plaint within the period 
allowed by the Court does not render the suit liable to 
dismissal but merely operates to prevent the plaintiff at 
any subsequent period being permitted to amend his 
plaint. {Mitchell, F.C.') KaHMAT-ULLAH v. KariMU. 

20 Lah.L.T. 145. 

' ■ O. 7, R. 10 — Court returning plaint fvr present 

tation to proper Court — Power of such Court or of 
appellate Court to fix time within which plaint should 
be refiled. 

When a Court returns a plaint for being presented to 
the proper Court under O 7, R. 10, C. P. Code, neither 
such Court nor the appellate Court to which an appeal 
is filed from the order of that Court has power to fix a 
dale or otherwise allow time within which the plaint is to 
be refiled. It is for the Court in which it is so pre- 
sented to consider whether the plaint is within time, and 
whether, having regard to the provisions of the Limi* 
tation Act, the plaintiff is entitled to the deduction of 
any time in computing limitation. {Biswas and Rox- 
burgh, JJ.) SURENDRA N ATH z/. jAl INDKA NATH. 

45 O W.N. 624. 

— O. 7, R. 10 — Jurisdiction ~ Order returning 
plaint — Condition precedent for payment of costs before 
presentation of plaint to proper Court — Power of Court 
to impose. See C. P. CODE, S. 35 AND O. 7. R. 10. 

64L.W. 316 = (1941)2M.L.J. 460. 

O. 7, R. 10 — Order under — Competency — 
Court originally not having but subsequently invested 
with jurisdiction— If can return plaint for presentation to 
itself, 1940 Dig., Col. 272. ABDULLA KhaNz’, 
Tirbhuan Dutt Singh 16 Luck. 402« 

13 R.O. 266= 191 1.O. 708 = 1941 A W.R, t^O C.) 3 = 

1941 O.L.R 9 = A.I.R. 1941 Oudh 161. 

0.7, R. 10 — Return of plaint — Representation 

to prope r Court — Date of institution. 

If a plaint is returned under R. 10, O. 7, C, P. Code 
and is presented to another Court in the same condition 
in which it is returned, it must be deemed to have been 
instituted on the dale on which it was originall) filed in 
the first Court and the date of institution does not alter 
with the change in the Court. {Harper, S M. and 
Saihe, /.A/.) GOBARDHAN SiNGH v. SPECIAL MANA- 
GER, Court of wards, Mahewa Estates 

1941 O.WN 713=1941 O.A. ;Supp.) 366 (2) = 
1941 R.D. 412 =1941 AW R. ^Rev ) 436= 

1941 A.L.J. (Supp.)92. 
— — O. 7, R. 10— Return of plaint — When to be 
made and when not to be made, 1940 Dig., Col. 
272. Mangia V. Sakia. 

I.L.R. (1941) Nag 96 = 1911.0. 200-13 E N. 164. 

O. 7, R 11 — Applicability — .Application to sue 

in forma p.iuperis. See l940 Dig., Col. 272. OFFICIAL 
Receiver, AMRITSAR t'. Sohan Lal Ramji Dass, 
I.L.R. (1941) Lah. 662=1911.0. 335 = 13 RL. 286. 

O. 7, R, 11 — Applicability — Memoranda of 

appeal. See 1940 Dig., Col. 272. GaJADHar BhaGAT 
V. MOTi Chand. 22 Pat.L.T. 649 = 

AIR 1941 Pat 108. 
“O. 7, R. 11 — Applicability — Suit by one indeier- 
minate body against another similar body of the same 
community. 

Where a suit was by one indeterminate body of one 
community against a similar lx)dy of the same com- 
munity, and no attempt was made to explain to the 
Court the true position of the respective Iwlies, it was 
held that the plaint was bad and should rejected 
under O. 7, R. 11. C. P. Code. {Davh.') ROOP ChaND 
w Onkar Lal. 1941 A.M L.J. 16. 

— O 7, R, 11 —Costs — Appeal — Rejection for non- 
payment of additional Court-ff^ within time fixed — 
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Costs of preliminary hearing in order for additional 
Court-fee— Right of respondent. Sie BOMBAY HIGH 
COURT rules (A.S.), R. 130. 43 Bom.L.E. 476. 

” 0. 7, R. 11 — Procedure — Failure to pay addi- 

tional court-fee-~Correct order to pass^Dismissal of 

suit — Propriety of. 

Under O. 7, R. 11, C. P. Code, where the plaintiff 
fails to pay the additional court-fee, required of him 
within the time fixed, the correct order is to reject the 
plaint and not to dismiss the suit, though there is very 
little difference between an order rejecting a plaint and 
an order dismissing the suit. {Davis^ C J. and Lobo, 

/.) Fazilat Khatun V, Rahim Bux. 

I.L.a. (1941J Ear, 102 = A.LR. 1941 Sind 154. 

0* 7) R. 11 — Return of plaint — IV hen justified 
and when not. 

When once a plaint has been presented, that is final 
and unless it is rejected or returned according to O. 7, 
R. 11, C. P. Code, it is to be immediately registered and 
a copy of it forwarded with notice to defendant. Return 
of plaint for amendments without notice to defendants is 
not proper inasmuch as the defendant is denied any 
benefit that might accrue to him from the mistake of 
the plaintiff. (^Davies.) ShiaM Sunder v. Hari 
KISHEN. 1940 A.M.L. J. 129. 

0. 7, R. 11 — Scope of — Order dismissing suit 
against some defendants— Finding that suit cannot 
proceed against them for want of sanction of Provin- 
cial Governor — If decree — Plaint — If to be rejected 
as a whole. See C. P. CODE, S. 115. * 

1941 P.W.N. 25. 
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0. 8, R. 1 (2) (Oudh) — Production of document 

^Duty of defendants-^Production on day of hearing — 
Rejection — Propriety, 

According to O. 8, R. 1 (2) (Oudh) it is the bounden 
duty of the defendants to file a list of the documents to 
be relied upon on the date of the written statement 
and to summon the documents at any rate for the 
date of issues. If they are unable to procure the docu- 
ments by that date they could ask leave of the Court to 
produce them at a later stage. Not doing any of these 
things where a defendant seeks to file two documents 
on the date fixed for evidence, the trial Court has 
perfect discretion to disallow the production of those 
documents. {Gkulam Hasan^ J.) MaTA Din v. 
IMDAD KHAN. 1941 O A. 886- 

1941 A.W.R. (Rev.) 1005- 1941 O.W.N. 1179. 

-O. 8 ,R. 5 — Applicability — Admission of execu- 
tion of bond for a particular sum on taking accounts. 

Where in a suit the defendant has admitted that he 
executed a bond for certain sum on certain date on 
taking accounts and has admitted that he agreed to pay 
the amount on certain date, this is not a case, which 
falls under O. 8, R. 5 of an implied admission. This is 
an example of an express admission. {^Stone^ C, J. and 
Vivian Bose, J.) UDHAO NanAJI v. Narayan Vl- 
thoba 194 1.0. 120 = 13 R.N. 366 = 

1941 N,L.J. 134=A.I.E. 1941 Nag. 95. 

— -0. 8, E. 6 — Denial by necessary implication— 

Statement, that allegation needs no reply- 

There is no denial by necessary implication of a fact 
alleged in a plaint when it is merely contended in the 
written statement that the allegation needs no reply. 
(.Roberts C J and Dunkley,jj) U LUN U CHIT 
Hla NG ' 1941 Bang.L.R. 101 = 193 I 0 1X4- 

ISB.R. 228 = 4 F.L.J. (H.O.) 114 = 

A.I.R. 1941 Rang. 49 


0 8 B Q— Right to set off^Suit by receiver 
appointed und'er S. 69-fl, T. P. Act-Prior debt due to 
defendant from mortgagor^! f can be set ofT - 

Y. D 1941—19 




C. P. CODE (1908), 0. 9 , R. 3 . 

If the defendant is sued by the agent he cannot set off 
a debt due from the principal, unless it can be shown 
that the agent has assented to such a set off. A receiver 
appointed under S. 69-A of the T. P. Act is an agent of 
the mortgagor, and if he sues the defendant to recover 
a sum of money on the basis of a new contract entered 
into by him, the defendant cannot seek to set off 
against the plaintiff s claim a debt incurred by the mort- 
gagor prior to the date of his appointment. Such a debt 
IS not legally recoverable by the defendant from the 
plaintiff— It IS recoverable from the plaintiff’s principal 
who IS not a party to the suit. (Derbyshire, C.J. and 

Mukherjea, /.) BaNERJEE & Co. 2 /. WiLFRED 

JOHN Younie. 195 I.C. 141 = 14 R.C 50 = 

O ^ = 1941 Cal. 308. 

u. 8 , B. 6 — Scope-Suit by landlord for rent— 
Counter claim by defendant-tenant for damages for dis- 
possession— Propriety - Failure to pay Court-fee on 
wunter-claim- Right of defendant to relief. 1940 

Dig., Col. 274. Jowala Prasad v. Harihar Pra- 

I C. 776 = 7 B E. 490 = 

droMplIuSEfj^ 

as is contempla. 

ted by O. 8, R. 6, C. P. Code, if the plaintiff’s claim 
breaks down for any reason including withdrawal then 
the defendant would be entitled to have his set off con- 
sidered by the same Court and he could be given a 
decree tor a set-off in the same suit, but where his 

® counter claim, 

* V'® counter-claim lies in the Small Cause Court 
he cannot agitate it in the regular Court (Clarie / 1 
JAMNADAS n. BEHARILAL. 19610 / 4 /- 

14 E.N. 110=1941 NL®- 382 = 

O a R R c., „ J 941 Nag. 268. 

u. B, ft. b— Set-off under and set off in liauida- 

tion proceedings— Difference between. See Company 

u. », Ki. 2 — Powers of Court 

^-cTu'rV if“bofndT'^‘‘ 

Court, tf bound to serve some defendants only with 
proeess-fee a ,ls disposal -Defendants not served a„d 
absent on date fixed for hearing— Dismissal of suit— If 

If a plaintiff does not deposit sufBcient process, fees 
for service on all the defendants and fails to depos t the 
balance of fee before the date fixed for the heLinl of 
the suit, the Court will be justified in dismissing t^e suU 
for default. The fact that the defendants are not pre 
^nt on the date of hearing makes no difference, bec/nse 
their absence IS due to t^he non-payment of the proc/ss 
fee. It IS not open to the plaintiff to contend That fhe 
Court should serve at least the defendants for whose 
service the money paid will be sufficient. If the pirin^ff 
wishes the Court to issue process to some 
must specify which of them he desires to serve Tf i 
for the Court to decide which of the S^ms ar^ to 
be served, because the plaintiff might afterwards co/ 
plain that the Court had exercised an unwise discrptln/??' 
serving unsubstantial defendants and omittine 
notice on substantial defendants. The 
be allowed to put the Court in such a prahion^ cannot 
waia,/.) BHUNESHWAri Kuer .. SAMT'KOTf 

194 1.C. 47=13 E.P. 650 = 7 B.E 678 = 
O. 9, E. S-Appticabitity-Dafe 

of service— No steps taken and plaintiff failing 
— Dismissal for default — Legality, ^ (Appear 

da^ La rf ^ 

and neither party appears when -the ?Rit k 
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hearing. Where a date is fixed merely for proof service 
on the defendant if the proof is not forthcoming on the 
date so fixed, an order dismissing the suit on that date 
for default on the ground that the plaintiff does not 
appeal and has not taken steps, is illegal. {Varma and 
Rowland, JJ.) RAM RANBIJAVA PRASAD SiNGH V. 
SakaLPAT TEWARY. 196 I.O. 692= 14 E.P. 212 = 

8 B.B. 45 = 22 Pat.L.T. 962. 

0. 9, B. 3 and O. 22, E. 4 — Dismissal of sun 
under 0. 9> iV. 3 — Death of defendant prior to — Resto- 
ration and substitution — Time for. 

Where after a suit was dismissed under O. 9, R. 3, it 
was found that the defendant had died a day earlier 
and an application for restoration and substitution was 
made more than 30 days after the dismissal but within 
90 days of the death of the defendant and it was allow- 
ed in the lower Court, it was held that in the circum- 
stances of the case there was no reason to interfere in 
revision with the order passed. {Shirreff, J>M.) 
Ummat-ul-Habib Begum v. imtiaz begam. 

1941 O.A. (Supp,) 609 = 1941 B.D. 662 (2) = 

1941 A.W.E. (Rev.) 669. 


— ty Q E. Non-appearance of plaintiff —Day 
fixed for filing written statement — Dismissal if justi- 

^^On the date fixed for the filing of written statement 
there is no necessity for the plaintiff to be present. A 
dismissal for his absence on that date is illegal. 
(Davies.) BISAL SiNGH v. BaJ MaL. 

^ 1941 A.M.L.J. 89. 


0. 9, B. 9 — Dismissal for default — Procedure to 


be followed. 

It is not right to say that orders of dismissal in 
default should not be passed till the end of the day 
when the Court rises when only there can be a default. 
Litigants are ordinarily required to attend the Court at 
10 A.M. and when they fail to do so without sufficient 
causci there is no reason why they should not be 
penalised. To allow' them to attend at any time of the 
day before the Court rises, might make it impossible to 
carry on the work of the Court properly, by putting it in 
the power of litigants to obstruct it. (Bennett and 
Atrarwal, //.) BaIJNATH v. IQTIDAR FaTIMA. 

1941 O.W.N. 1045 = 1941 A.W.E. (Rev.) 776= 
196 10. 267 = 1941 O.L.R. 664=14 E.O. 146 = 

1941 E.D. 796 = 1941 O.A. 743. 

— — 0. 9, B- 9 S. 161 — Dismissal in default — 
When should be ordered — Dismissal early in the day 
and under misapprehension — Restoration under inhe- 
rent powers. See 1940 Dig., Col. 275. Badri PraSAD 
V AMBIKA PRASad. 16 Luck* 294= 13 B.O. 349 = 

192 1.0, 332=1941 O.L E. 116= 

A.I.R. 1941 Oudh 91. 

■ -0. 9, B. ^ — Pauper application —Dismissal for 

default— Restoration— Grounds. 

When an application to sue as pauper is dismissed for 
default and an application for restoration is made on 
the same day and it is shown that the applicant was 
present in Court that day. though absent when case 
called, restoration of the application is justified. 
(Bennett and Ghulam Hasan, JJ.) BaiJNATH v. 

Ram NaRAIN. 1941.0. 364 = 13R.O. 687 = 

1941 O.L.E. 448 = 1941 A.W.B. (0.0 ) 170 = 
1941 O.W.N. 678 = 1941 O.A. 427 = 

A.I.B. 1941 Oudh 367. 
Q p Q — Scope of— Application under O. 21, 
R. 13— Dismissal on failure to satisfy condition imposed 
—Subsequent application to restore prior application — 
Competency — Dismissal — Appeal against order of 
dismissal— Competency — C. P. Code, O. 43, R. 1. See 

19401^., Col. 276. Venratachariar faizud* 


0. P. CODE (1908), O. 10, B. 2. 

DEEN Sahib. A.I E. 1941 Mad. 17= 

f (1940)2 M.L.J. 374. 

O. 9, B. 13 — Application under — Opportunity to 

other side to contest— Necessity. 

Where an application for restoration is made under 
O. 9, R. 13 an opportunity should be given to the other 
side to contest it. before it is sanctioned, (Harper, S. 
M. and Sathe, J.M.) JAGDISH PAL KUNWAR V. 
Baij NATH. 1941 B D. 418 (2)= 

1941 O.A (Supp.) 484 = 1941 A.W.B. (Rev.) 663. 

O 9, E. 13 — Construction and scope — Duty of 

Court — Express finding as to sufficient cause or want of 
due service— Court if bound to record — Failure to 
record — If justifies interference in revision — Order — If 
without jurisdiction. 1940 Dig., Col. 277. VIRE* 
SAM V. Adinarayana. A.I.E. 1941 Mad. 114 = 

(1940) 2 M.L J. 977. 

■ O. 9, E. 13 — Power of Court under — Order for 
deposit of costs or security for decree amount pending 
trial of application — Legality. See 1940 Dig., Col. 277. 
Narayanan Chettiar v. Chidambaram Chet- 
TIAR. 191 I.O. 880 = 13R.M. 633(1) = 

(1940) 1 ML. J. 710. 
— ~"0. 9, R. 13 and O. 23, E. 1 — Scope — Suit 

against several defendants — One remaining ex parti— 
Plaintiff withdrawing against others and getting ex 
parte decree against one only — Subsequent setting aside 
of ex parte decree— Right of plaintiff to proceed against 
others — Procedure, See 1940 Dig., Col. 278. RaJA- 
GOPAL^ RAO Z'. BHANOJI RAO. 1921.0.799 = 

13E.M. 614 = (1940) 1 M.L.J. 811, 

■“ 0. 9, R. 13 — Sufficient cause — Non receipt of 
intimation from attorney. 

Where an application under 0.9, R. 13 is allowed 
and on defendant's failure to file a written statement 
within the time fixed by the Court the suit is again 
decreed ex parte, the defendant’s failure to receive in- 
formation as to the result of his prior application from 
his attorney is not a sufficient cause within the meaning 
of O. 9, R. 13 for setting aside the ex parte decree when 
the failure is due to the defendant’s own deliberate ac* 
tion in not seeing that informations were sent to him. 
The defendant’s position however would be stronger if 
he could show either that the intimation had not been 
sent by his attorney or had been wrongly addressed 
and therefore not delivered. (Panckridge^ /.) GOPAL 

Krishna Nabakishore v. Chintaharan. 

A I.B. 1941 Cal. 254. 

0. 10, Er. 1 and 2 — Scope of — Suit for decla’- 

ration that mortgagor had no interest in property mort^ 
gaged and that plaintiff was absolutely entitled to same 
— Issues framed — Court examining mortgagee's pleader 
and recording his statement that he did not hneno how 
mortgagor acquired title — Propriety of. 

In a suit against the mortgagor and the mortgagee for 
a declaration that the mortgagor had no interest in the 
mortgaged property and that the plaintiff w’as absolutely 
entitled to the same, the Court fr^ed the issues and on 
the same date examined the mortgagee's counsel and 
recorded his statement to the effect that he did not know 
how the mortgagor acquired title to the mortgaged pro- 
perty. 

Held^ that the statement by the counsel fell under O. 
10, R. 1 and not under O. 10, R. 2 and that the same 
could not be recorded even under O. 10, R. 1. (DaviSy 
C.J. and Lobo, J.) VasUMAL v. KARAM CHAND. 

I.L.B. (1941) Kar. 146 = 194 LO. 81 = 
13 B S. 248= A.I B. 1941 Sind 41. 
—0. 10, B. 2 — Scope and object of— Duty of 
Court — Examination of defestdafit to obviate reeording 
I of plaintiff's evidenee-^Degality of. 


^3 

0. P. CODE (1908), O. 11, R. 1, 

The power given by O. 10, R. 2 to examine any 
party present in Court is to be used by the Judge only 
when he finds it necessary to obtain from such party 
information on any material questions relating to the 
suit. It ought not to be employed so as to supersede the 
ordinary procedure at a trial as prescribed in O. 18. 
On the death of the widow of the last male-holder the 
plaintiff sued for a declaration that he was entitled to 
the last male holder’s estate as next reversioner. On 
the date fixed for hearing the Court in supersession of 
the provisions of O. 18 adopted the extraordinary pro- 
cedure ^ of examining the defendant and recording his 
admission as to the plaintiff’s relation with the last male 
holder with a view to obviate the recording of evidence 
and thereby expedite the disposal of the suit. After the 
record of aforesaid admission both parties closed their 
case without adducing any evidence and the Court 
decreed the suit. 

Held, that the procedure was illegal and amounted to 
a misuse of the provisions of O. 10, R, 2 since the 
examination of defendant could not be said to be 
necessary in order to obtain information on any mate- 
rial question relating to the suit. The burden was on 
the plaintiff to establish by evidence that the estate of 
the last male-holder had vested in him, that he was the 
reversioner after the widow’s death entitled to sue, and 
this burden could not be said to have been discharged 
by the defendant’s statement admitting the plaintift's 
relation with the last male-holder. The fact that it was 
nobody’s case that there existed any reversioners nearer 
than the plaintiff was immaterial and the plaintiff was 
bound to go into the witness-box and prove his title as 
next reversioner. {.Davis, C. J. and Lgbo, J.') Vasu- 
MAL V. Karam Chand I.L.R. (1941) Kat. 146 = 
194 I.O. 81 = 13 R.S. 243 = A.IE. 1941 Sind 41. 

0. 11, R, 1 and O. 3, R, 1 — Party ordered to 

answer interrogatories — If can answer through recogni- 
sed agent, 

O. 3, R. 1 governs O. 11, R, 1, C. P, Code. The 
former order is a general one and has general applica- 
tion. Therefore, unless there is something specific to 
show that its provisions are not intended to apply to 
some act or appearance in some particular case, it ought 
to be applied. If a party to a suit is ordered to answer 
interrogatories, he is not bound to answer personally in 
the absence of a special direction to that effect, and he 
can answer through some recognised agent, who knows 
the facts. In other words, an affidavit need not be 
sworn to by the party himself and this can be done by a 
recognised agent. {Boset y.) K. C. MajuMDAR v. 
SURAJ Singh. 1931.0.707 = 13 R.N.345 = 

1941 N.L.J. 418= A I R. 1941 Nag. 205. 

0. 11, R. li — Discretion of Court — Order 

directing defendant to apply for certified copies^ of 
income-tax returns and profit and loss statements and 
Produepthem at plaintiff's cost— Legality^Income tax 

An'^order under 0.11, R. 14, C. P. Code, is a discre- 
tionary order, and the power should be exercised with 
great caution. Further the rule deals only with existing 
documents and documents which at the time of the appli- 
cation are in the possession or power of the party against 
whom the order is sought to be made. On an applica- 
tion by the plaintiff in a suit, the lower Court ordered the 
defendant to apply for a certificate copy of his income- 
tax returns and pro6t and loss statements with particu- 
lars submitted by him to the income-tax department and 

to produce them at the plaintiff s costs. 

^Held, (1) that there being no document in existence, 

U rnnlH not be in the power of the defendant; (2) that 
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produce his income-tax returns in view of S. 54 of the 
Income-tax Act ; (3) and that the order was therefore 

contrary to law and should be set aside. {Mockeit /) 

VeLAYUDHAM PILLAIz/. SUBRAMANJA PILLAI. 

I.L.R. (1941) Mad. 716 = 1941 1.T.R. 276 = 
1941 M.W.N. 669 = 63 L.W. 643 = 

n 709 = C1941) 1 M L.J. 617. 

V.. . cause^Delay in filing 

^tibsequent death of defendants 

\yhere owing to the illness and subsequent death of 
his father the defendant is notable to file the documents 

IJl, °L produces them after some 

delay, it is sufficient cause to permit the documents be- 
ing produced even at a third hearing. {Shirreff J M 

KaMDAYAL z;. JOTI PRASAD^ 

1941 O.A. (Supp.) 830 = 1941 A.W.R. (Bev.)986 = 

1-1 T> .n » 1941R.D.939. 

}p^f^^9i*f^^ttoning under—Use as 
Part of evidence — Procedure, 

The record of a case does not become part of the 
wdence m^ely by being requisitioned in a subsequent 
case under O. 13, R. 10, C. P. Code. Any original state- 
ment document on the record of the previous 

case which IS relied upon in a subsequent case must be 

y, Recording to the provisions of the Evidence 
Act before a can be utilised as part of the evidence in 
the later case. {Harper, S, M, and Sathe, J.M ) DiNA 

Girwar Singh. 1941 O.A. (Supp.) 371 = 

1941 R.D. 390 = 1941 A.W.i (lev. ) 441. 

Limitf^y^'- of Court under— 

prlldZrt Concerned-Proper 

The power to send for the record of another case and 
to inspect the same does not carry with it the power tn 

treat the whole of the record or apart th^rev^? 

dence in the case. If upon inspection, the trial Court 
comes across an important document which in s 

opinion throws important light on the question at ?ssue 

or is of material assistance in ascertaining the truth il- 
ls open to It to bring it on record and prove it according 
to law. before using it as evidence in the case Merf 
summoning of the record does not, however, render the 

in the case. {Bennett 
a^dChulam Hasan, JJ.) GOKUL PRASAD Maha 

^-failure to frame issue-If fatal to 
The failure to frame an issue is not necessarily fatal 

to a suit, provided substantial justice has T ^ 
Where the pjea of the applicability of S^. 4l T P 
Act, IS raised m the defence, arguments are addre^ed fn 

the Court and the matter has been before the parties 

during the case, the Court is justified in aonloin Vu 

principles of S. 41, T.P. Act, eien though 

framed on that point. {.Almond, J.C.and W 

Hira Singh v. Mahomed Afzalkhan. •/•) 

196 I.O. 17=14 R. Pesh. 22= 

-o;i6. R, 1 (Lahore AB,tndLn«-i|!± 

UonJ «,.tno.,os not montionod in li 

O. 16, R. 1 is a technical one and in th» oRc-. ^ 
any prejudice to either party, Court is not 
refusing to examine the witnesses on the 
they were not mentioned in the list The 

Court discretion to allow witnesses to be examif^T 
if they are not mentioned in the list if it is satisfieVthlt 
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there are sufficient reasons for doing so. The rule should 
not be applied mechanically. (Bhide and Din Mahomed^ 

//.) Karim Bakhsh v. Thakar Dass Ram lal. 

193 I.C. 166 = 13 R.L. 436 = 
A.I R. 1941 Lah. 38. 
O. 17, B. 1 — Discretion of Court — Defendants 
summoning no evidence and applying for adjournment 
on pretext of illness — Court rejecting application — If 
justified. 

Where the defendant who was present in Court sum- 
moned no evidence and applied for adjournment on the 
pretext of being ill and tbe Court rejected the applica- 
tion on the ground that the defendant was shamming, 
Heldy that the discretion in refusing adjournment was 
properly exercised and could not be interfered wdth. 
{Davis, C. /. and Loho, /.) VaSUMAL v. KARAM 

Chand. LL B. (1941) Kar. 146 = 194 I C. 81 = 

13 R.3. 243 = A.I R. 1941 Sind 41. 

■ ■ .Q. 17, R. 1 — Prayer for adjournment — Deposit' 

ing of case sine die — Effect. 

Where a Court deposits a sine die at the request 
of plaintiff for an adjournment, it does not amount to 
dismissal of the case and it can be revived on the appli- 
cation of the plaintiff. {Sathe, J.fif.) Matbar v. 
Bhagwan Dass. 1941 R.d. 176= 

1941 O.A. (Supp.) 164 = 1941 A.W.B. (Rev.) 230. 

-0. 17, B. 1 and o. 33, R. 8 — Suit in forma 

pauperis — -Trial^^Plaintiff not ready— ^Grant of adjourn- 
ment conditional on paying day costs within next hear- 
ing — Costs not paid — Pctwer of Court to dismiss suit — 
pauper, if exempted from payment of adjournment 
costs. 

In a suit filed in forma pauperis, the plaintiff was not 
ready at the date of the heating and on his application 
the Court adjourned the case directing as a condition 
precedent that the plaintiff should pay day costs to the 
defendants within the next hear.ng date. By the ad- 
journed date, the plaintiff had not paid the costs. On a 
contention as to the propriety of attaching such a condi 
tion and the procedure to be adopted on breach thereof, 
Held, the Court has jurisdiction under O. 17, R. 1, 
C. P. Code, to pass an order of adjournment conditional 
on payment of costs by the plaintiff on failure of which 
the suit should straightaway be dismissed. 8 M.L.J. 
189 = 21 Mad. 403 and A, I. R. 1928 Mad. 786, Foil'. 

Held, further, that under O. 33, R. 8, a pauper plain- 
tiff is not exempted from the payment of costs of ad- 
journment; the Court has therefore power to direct him 
to pay the costs of an adjournment granted at his 
instance. 6 Rang. 561, Foil. 47 Bom. 104, Not Foil. 
{Krishnaswami Ayyangar, /.) RaJU CHEITIAR v. 
RaMAKKAL. 63 L.W. 206 = 1941 M.W.N. 303= 
A.I.B. 1941 Mad. 437 = (1941) 1 M.L.J. 305. 

— 0. 17, Br. 2 and 3- Applicability and scope — 

Issues framed and suit adjourned for production of 
evidence by parties — Plaintiff failing to appear — Proce- 
dure— Disposal of merits — Propriety— Discretion of 
Court — Judicial exercise. See 1940 Dig., Col. 280. 

Rukmansa Rajansa V. Shankar Gouda Basan- 
GOUDA. I.L.R. (1941) Bom. 160 = 

193 I.O. 768 =13 B.B. 348 = A.I.B. 1941 Bom. 83. 
— O. 17, B. 2 (2) (AUahaBad) — Applicability — 

Disposal under — Restoration, if possible. 

Where after the filing of certain documents by defen- 
dants the case is adjourned to another day for arguments 
and for certain rebutting evidence to be produced by the 
plaintiffs if they chose to, and on the adjourned day the 
plaintiffs fail to appear and the Court disposes of the 
case on the evidence available, the disposal is one under 

para. (2) of R. 2 (2) of O. 17, C. P. Code (Allahabad) 
on the merits. There can be no restoration application 


0. P. CODE (1908), O. 20, B. 6. 

in such a case. iSathe, A.Mjj) RAM Lal z'. KHIALI. 

1941 O.A. (Supp.) 787 = 1941 A.W.B. (Bev.) 913 = 

1941 R.D. 922. 

' -O. 17, B. 3 and O. 6, R 17 — Adjournment for 
amendment on condition precedent — Condition not fuD 
filled— Effect. 

Where a case is adjourned for the filing of an amend- 
ment on a condition precedent and the condition is not 
fulfilled it must be taken that the adjournment was not 
given and the amendment as not filed, even if it is in 
fact filed. {Davies.) HEERA LaL v. ChamPA LaL. 

1941 A.M.L.J. 33. 

■— O. 17, R. 3 — Decision when one under — Remedy 
open. 

Where a case is adjourned to another date at the 
request of defendants to enable him to produce certain 
witnesses and on the adjourned date the defendant is 
absent but the plaintiff is however present and the Court 
after recording the evidence produced by him proceeds to 
dispose of the case on the merits and writes a considered 
judgment, the order must be held to be one under O. 17, 
R. 3 and not under either the first or second 
paragraph of R. 2 of O. 17, The only remedy the 
defendants can have against such an order is by way of 
appeal and not by way of a restoration application. 
{Shirreff, J.M. and Sathe, AM.) SURYAPAL SiNGH 

V. Bakhari. (1941) A.W.B, (Rev.) 1096 = 

1941 O.A. (Supp,) 889. 
O. 18, B. 18 — Opinion formed on local inspec- 
tion — When to be accepted in place of evidence. 

It cannot be said that in an ordinary case the opinion 
of the Judge formed on a local inspection under O. 18, 

R. l8 could take the place of evidence. But where 
the parties agree to accept the opinion of the Judge on 
that point, and for that reason lead no evidence, in such 
special circumstances, the opinion of the Judge could be 
accepted in place of evidence. {Clarke. /.) MUNI- 
CIPAL COMMITTEE, Bilaspur V. Wamanrao Vina- 
YAKRAO. 1941 N.L.J. 403 = A.I.R. 1941 Nag. 292. 

O. 20, B. 1 — Applicability — Proceedings under 

Punjab Land Revenue Act. 

O. 20, R. 1, C. P. Code, does not apply to proceed- 
ings of revenue officers under the Punjab Land Revenue 
Act, and there is no provision of law which requires 
orders of Revenue Officers under that Act to be pro- 
nounced formally in open Court on a specified day, 
{Mitchell, F.C.) TAJ MAHOMED v. NUKH RAM. 

20 Lah;L.T. 115. 

0. 20, B. 3 and Oudh Rules, Oh. II. B. 97—. 

Order for costs on dismissal — Subsequent direction as 
to taxation of costs of witnesses not examined— -Validity 
—If contravenes 0. 20, R. 3. 

Where after an order of dismissal with costs, the 
Court by giving directions to the office to (ax the costs 
of witnesses who have not been examined as required by 
Oudh Rules, Ch. II, R. 6 cannot be deemed to be alter- 
ing or adding to the judgment pronounced already by It. 
The rule itself does not say when the direction is to be 
given. Such a direction suo motu or on application is 
not ineffective if given after order of dismissal. 
{Ghulam Hasan, J') MAHABAL PRASAD t/. LaCHMI 

Chand. 1941 A.W.B. (0.0.) 861- 

1941 O.A. 960 = 1941 O.W.N. 1266. 

0. 20, B. 6 — Procedure — Court disposing of 

suit on one issue only — Duty to record findings on all 
relevant issues. 

The Subordinate Courts in ail appealable cases should 
pronounce their decision on all the relevant issues so 
that if the superior Courts take a different view upon 
the issue which alone has been decided by the Subordi- 
nate Court, the parties litigant would be saved from the 


INDIAN DECISIONS. 


298 


^97 


C. P. CODE (1908), O. 20, E. 7. 

harassment of a consequent remand. {^Fatl AH and 
Manohar Loll, JJ.) DEB PraSANNA MUKHEFJEE 
V, Lakhi NaraIN Mandal. 196 I.C. 641 = 

14 R.P. 222=8 B.E. 67 = 1941 P.W.N. 566. 
■ O. 20, R. 7— Decree — Date from which it 
operates — Limitation for execution. 

The provisions of R. 7 of O. 20 of the C. P. Code, is 
mandatory. The date of the decree must correspond 
with the date of the judgment irrespective of the date 
when the decree is actually drawn up. The decree is to 
operate from the date of judgment though actually it 
may have been drawn up subsequent to judgment. 
Hence it must be executed within the time limited 
starting from the date of the judgment. {Gulam Hasan^ 

j.) Harbans Singh v. Ram Chandra. 

197 I.C. 12 = 1941 A.W R.fRev.) 1067 = 
1941 O.A. 935 = 1941 O.W.N. 1232. 
— O. 20, E. 18 — Direction under — If indispens- 
able. 

The direction to the Collector contemplated by R. 18 
of O. 20, C. P. Code, is not indispensable. Hence 
where there has been a compromise decree in a partition 
case, mutation can be made> though the Civil Court has 
not given the necessary directions under O. 20. R. 18 to 
the Revenue Courts to take action. {Shirreffy / A/.) Bal 
Makund V. Shiva Kumar Misra. 1941 R D. 425= 
1941 A-W-R. (Rev.) 569 = 1941 O A. (Supp.) 500. 
— — 0. 21, R. 2 — Adjustment — Execution — Refer- 
ence to arbitration— Award— Validity— Power of Court 
to give permission for reference and 61e award in execu- 
tion— Sch. II. See 1940 Dig., Col. 283. ZUMAKLAL 
Motiram V. Fulchand Tarachand. 

192 I 0 683 = 13 R.B. 259=A.I.R. 1941 Bom. 20. 

— O. 21, R. 2 — Adjustment — Meaning of — Con- 
tract to be performed in futtire. 

If there is a completed contract which immediately 
extinguishes and takes the place of the decree, that con- 
tract is an adjustment within the meaning of 0. 21, R. 2, 
C. P. Code, although it is to be performed at some 
future date. If, on the other hand, there is only an 
agreement to adjust the decree on the fulfilment of a 
future condition and the decree is still left in existence 
pending the fulfilment of the condition, then there is no 
adjustment. It is, of course, a question to be decided in 
each case by the executing Court whether there has been 
a completed contract or not. 37 P.L.R, 288. Ap- 
pr. {Youngy C. Dalip Singh and Monroe^ //.) 

Udham Singh v. atma Singh. 

I.L.R. (1941) Lah 388=194 I.C. 1 = 
1941 O.W.N. 816 = 13 R L. 507=1941 ED. 574 = 
1941 O.A. (Supp.) 660 = 1941 A.L.W. 665 = 

1941 A.W.R. (Rev.) 667= 

43 P.LR. 192=A.I.R. 1941 Lah. 149 (F.B.). 

0. 21, R. 2 — Adjustment of rent decree— Deed 

appointing one of decree-holders manager of interest of 
eleven annas judgment-debtors^Other decree-holders 
and judgment-debtors not parties— Effect of. 

A deed by which one of the holders of a rent decree is 
appointed a manager of the interest of the eleven annas 
iudgment-debtors and to which the other decree- holders 

as well as the remaining judgment-debtors are par- 

ses. does not have the effect of an adjustment of the 
decree It cannot be said that the other decree-holders 
became impliedly parties to the deed from the mere fact 

MONDAL. 72 CL.J. 443 = A.I E. 1941031 262. 

21 E 2 — Applicabilhy — Coirprcmi-'e relating 
to whole subject matter of mortgage suit before end 


C. P. CODE (1908), 0. 21, E. 11. 

of proceedings. See C. P. CODE, O. 23, R. 3 AND 
O. 21 , R. 2. A.I.E. 1941 Rang. 316. 

O. 21. R. 2 — Application to record part payment 

— Nature of — If “application.” See LIMITATION 
ACT, ART. 182 fS). 43 Bom.L.E. 880. 

0. 21, R. 2 — Payment or adjustment — Inquiry as 

to, if contemplated. See 1940 Dig., Col. 285. Baij 
Nath v. Bishwanath. 16 Luck. 712. 

O. 21, R. 2 — Scope — Mortgage — Final decree 

for sale — Agreement before preliminary decree that part 
of hypoiheca should not be sold — If can be pleaded in 
execution. C. P. CODE, S. 47 AND O 21, R 2. 

64 L.W. 157. 

" 0. 21, R. 2 (3) — Applicability — "Court execu- 

ting the d'cree'* — Assignee of decree — Application to 
Court which passed decree under 0.21,E. 16 — Jf one 
for execution — Power of Court to recognise uncertified 
payment or adjustment. 

It cannot be said that the Court which passed the 
decree and which is hearing an application under O. 2l, 
R. 16, C. P. Code, is not a Court executing the decree 
within the meaning of Q. 21, R. 2 (3). An application 
by the assignee of a decree to the Court which passed 
the decree under R. 16 of O. 21, C. P, Code, is an 
application for execution of the decree and not merely 
an application for leave to execute the decree. The 
Court which passed the decree and which hears the 
application under R. 16 is hearing it as an executing 
Court and is accordingly bound by the prohibition in 
O. 21, R. 2 (3). It cannot therefore recognise or give 
effect to an uncertified payment or adjustment. (^Beau- 
mont. C.J.y Macklin and Sen^ //.) KRISHNA GOVlND 
PATIL V. MOOLCHAND KeSHAVCHAND. 

196 I.o. 1 = 14 R B. 116 = 43 Bom. L.R. 761 = 

A.I.R. 1941 Rom. 302 (P.B.). 

• 0. 21, R. 5— Decree not transferred through 

District Court— Effect. See 1940 Dig., Col. 286. 

Bark AT Ram v. Bhagwan Singh, 191 I.c. 612 

IS R.L, 307. 

”■ ' 0 21t R. 11 (2) (b) — Requirements of. 

All that O. 21, R. 11 (2) (b') requires is that the 
names of the parties should be specified in the applica- 
tion. It says nothing about the addresses. An applica- 
tion not specifying addresses of judgment-debtors cannot, 
therefore, be said to be not in accordance with law, 

(BosCy J.) NATHMALv. Balkrishna. 

194 I.C. 641 = 14 R.N. 4 = 1941 N.L.J. 319 = 

A.I.R. 1941 Nag. 152. 

0. 21, R. 11 (2) (e) — Requirements of. 

All that O. 21, R. 11, sub-CI. (e) requires is that the 
payments made should be specified in the application. 

It says nothing about the dates of these payments. 
Therefore application not specifying such dates is in 
accordance with law. (^Bose, /,) NaTHMaL v Bal- 
KRISHNA. 194 I.C. 641 = 14 R.N. 4 = 

1941 N.L.J. 319 = A.IR. 1941 Nag. 152. 

O, 21, R. 11 (2) (f) Construction and scope— 
‘^Results ”of previous application — If mean completed 
results — Levy of execution— If operates as stay of 
further execution of decree. See 1940 Dig., Col. 287. 
MORARJEE GOKULDAS & CO. V. ShOLAPUR SPIN- 
NING AND Weaving Co., ltd. 

I.L R. (1941) Bom. 89 = 13 R.B. 282 = 

192 I.O. 698 = A. I R. 1941 Bom. 37. 

21, R. 11 (2) {h.)— ’Particulars as to costs'— 
Mistake in — Effect. 

If the decree- holder asks for more costs than are 

actually due to him, that might be another matter, but 

when he asks for something less, and the difference is of 
a trivial character, it cannot be held that the appUca- 
1 tion is so vitiated as to be incapable of execution at all 
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C. P. CODE (1908). O. 21. B. 11. 

{Base, /.) Nathmal v. BalkrisHNA. 

194 I.C. 641 = 14 E.N. 4 = 1941 N.L.J. 319 = 

A.I.R. 1941 Nag. 152. 

O. 21, Er. 11 (2) (j), 12 and 13 — Application 
not showing particulars of movables to be attached If 

in accordance with law. 

O. 21, R. II (2) (;) states nothing about the specifi* 
cation of the property. All that the decree-holder is 
required to set forth is the mode in which he seeks the 
assistance of the Court. This mode is sufficiently indi- 
cated when he states that he seeks attachment of the 
movables of the judgment-debtor. It is clear from 
O. 21, Rr. 11 and 12 that the Code has draw’n a distinc- 
tion between movables in the possession of the judg. 
ment-debtor and movables belonging to him but not in 
his possession and immovable property in his possession. 
When the Code itsel/ draws such a distinction and does 
not ask for a list of movables when they are in the 
possession of the judgment-debtor, it Is impossible to 
state that an application which does just what the Code 
requires is not in accordance with law. Hence an appli- 
cation which does not specify particulars of movable to 
be attached is, therefore, in accordance with law. {Bose, 

/.) Nathmal v. Balkrishna. 

194 10. 641 = 14 E.N. 4 = 1941 N.L. J. 319 = 

A.I.E. 1941 Nftg. 162. 

~ ^ 21, E. \fi'—Applicability‘^Decree — Assign- 

ment jointly to several persons^ Application for execu^ 
tion by one assignee only— Competency— If in accordant 
with law— Limitation Act, Art. 182 (5). 

O. 21, R. 15, C. P, Code, can be applied by way of 
analogy to a case where the right, title and interest of a 
judgment-creditor under a decree is assigned to more 
than one person jointly and severally and any one of such 
assignees can validly present an application for execution 
of the decree. Such an application presented by any one 
of the co assignees is one in accordance with law and 
will save limitation under Art. 182 (5) of the Limitation 
Act. {Dtvatia, /.) SHANKAR HaRI v, DaMODAR 

43 Bom L.E. 883. 

21i R. 16 — Joint decree-holders — Payment to 
one — IVhen binds others. 

The payment made by a judgment-debtor to one of 
several joint decree-holders is not binding on others, 
unless the decree-holder to whom the payment is niaoe 
represents the other decree-holders in some way or 
other. But it would be binding on the person to w’hom 
it was paid, if he could give a valid discharge of his own 
share. {Agarwal, /.) InderDAWan Singh v 
JAIRAJ Singh. 193 I.o. 668 = 1941 O.L.B. 296 = 
1941 A.L.W. 442 = 13 B.O, 473- 1941 O.W.N. 487 = 

1941 O.A. 335= 1941 A W.R. (0.0.) 126 = 

A.I.R. 1941 Oudh 336. 

0. 21, B. \^~^Scope and object of Joint decree 
— Application for execution by one decree-holder^ 

Names of both decree-holders slated in proper column 

Other decree-holder appearing in proceedings— If suffi- 
cient compliance with rule. 

The object of R. 15 of O. 21. C, P. Code, is clearly to 
enable the Court to protect the interest of a decree- 
holder who has not applied for execution when such an 
application has been made by a co-decree-holder. 
Where one of several decree-holders applies for execu- 
tion and the others do not object, it is not for the judg- 
ment-debtor to plead that sufficient steps have not been 
taken to safeguard the interest of the other decree- 
holders. One of two decree holders applied to execute the 
decree and in the appropriate column of the application, 
the names of both were mentioned. The other decree- 
/lolder actually appeared in the execution proceedings. 


C. P. CODE (1908), O. 21, E. 16. 

The Court also took steps to protect the interest of the 
latter. 

Held, that the execution application was maintainable 
and it could not be said to be not in compliance with 
O. 21, K. l5, C. P. Code. {Agarwala, J.) JaGDEO 
Singh r/. Babu Lal Shah. 196 I.C 609 = 

14R.P. 217 = 8 B.E. 69 = 
1941 P.W.N. 183 = A.I.B. 1941 Pat. 499. 

O. 21, E. 16 (1) and (2) — Application for exe- 
cution by one joint decree-holder — Form of. See 1940 
Dig., Col. 288. WaDERAO ShaHbaZ KhaN v, 
Kakalmal. 193 I.C. 183 = 13 E.S. 211. 

O. 21, E. 16 — Applicability and scope — Assign- 
ment of future decree— Rxecution after decree is passed 
—Application by transferee— Competency. Sec C. P 
Code, S, 146 and O. 21, R. 16. 64 L W 429 = 

(1941)2M.L.j. 631. 

O. 21, 16— Applicability— Mesne profits by 

way of restitution — Assignment of right to recover — 
Transferee's right to apply for restitution. See C. P. 
Code, S. 144. 63 L.W. 283 = ( 1941) 1 M.L. J. 469, 

"0. 21, E. 16 — Application under— Scope of 
enquiry — Objections to execution raised by judgment- 
debtor — If can be considered — Decree to be revived 
under O, 21, R, 22 — Proper stage for hearing object 
tions to execution. 

Where an application for execution of a decree is made 
by a transferte of the decree, he has to establish his 
title in the first instance under O. 21, R. 16, C. P. Code, 
he has to apply to the Court which passed the decree, 
and on the notice being issued on this application, the 
Court will decide if the applicant is the person entitled to 
execute the decree. The extent of his right and the 
conditions on which he may in fact proceed with the 
execution are not touched by this decision, because the 
Court does not at this stage decide how far the decree 
can be executed, or the objections, if any, to the decree 
being executed. It only decides that the decree may be 
executed as if the application were mride on behalf of 
the decree-holder himself. On this notice being made 
absolute, the only right which the transferee acquires is 
the right to execute the decree in the same manner and 
subject to the same conditions as the decree-holder 
himself had. Any objections raised by the judgment- 
debtor or his legal representatives to the execution of 
the decree on the score of limitation or satisfaction of 
the decree, etc., cannot be considered at that stage. 
Where the decree in question has got to be revived 
under (1. 2l, R. 22,C. P. Code, the objections can only 
be considered and disposed of when the notice under 
O. 21, R. 22, C. P. Code, comes to be disposed of. 
{Kama, J.) BANK OF MaRVI, LtD. v, R. P. WaGLE 

& Co. 48 Bom» L.E. 266 = 196 I.O 727“ 

^ _ 1-1 R.B. 76= A.I.R. 1941 Boxn. 190. 

^‘-'■0* 21, E, 16 '^Operation of law^'—^Mcaning of 
-^Mortgage decree Decree-holder adjudged insolx'cnt by 
foreign Court— Receiver appointed by foreign Court— 
Right to execute decree without assi /^nment in xorit- 

The expression "by operation of law*’ in O. 21, R. 16, 
p* P' Codei means by operation of the appropriate law^ 
but the law in force in a foreign system is not one which 
Courts in British India will recognise. No Court will 
rwognise the transfer of immovable property situate 
within its own jurisdiction by the operation of a foreign 
system of law. The title to immovable property is 
always governed by the lex loci. To transfer a decree 
which operate upon immovable property in British India 
cannot be transferred by the operation of a system of 
law other than that of British India where the immo- 
vable property is situate. A mortgage decree ww 
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passed in favour of H.N, against the respondents on 
1st February, 1932, by a Court in Bombay. The 
decree directed payment to the plaintiff of a sum of 
RS. 13,000 by instalments and it was provided that in 
default of payment of any two instalments, the plaintiff 
could recover the whole amount by sale of the mort- 
gaged properties. The plaintiff H. N was in 1936 
declared insolvent by a Court in a foreign State, and the 
appellant was appointed receiver. The latter in his 
own name applied to the Bombay Court to execute the 
decree by sale of the mortgaged properties. 

Heldy\.\\ 2 X it would be wrong in piinciple to allow 
title to land in British India to depend on the state of 
some foreign law, and that the title of the receiver 
appointed by the foreign Court to execute the decree 
could not be recognised and that he could only enforce 
the decree by obtaining from the insolvent (//.A^.) 
an assignment of the insolvent’s interest in the decree 
in Briti^h India. {^Beaumont, C. J. and Macklin^ y.) 
Harilal Pannalalz/. Vishnu Ramchandra. 

43 Bom. L.R. 724 = A.I R. 1941 Bom, 381. 

■ 0. 21, R. 16 — Right to execute — Decree for 

efectment obtained by a karta — Partition — Allotment of 
plot concerned to a member who also became lambardar — 
Decree^ if transferred by operation of law. 

Where a karta obtained a decree for ejectment under 
S. 44 of the Agra Tenancy Act and on a subsequent 
partition the plot in question was allotted to one of the 
members who also became a lambardar, it was held., 

Per Shirreff, S. A/.-— That the decree had been 
transferred to that member by operation of law, the 
civil law having operated to make him proprietor of the 
village and the Revenue law having operated to make 
him a lambardar and that he could apply for execution 
of the ejectment decree. 

Per Sathe, /.A/.— That the partition did not entitle 
the member to execute the decree obtained by his pre- 
decessor without a formal assignment under O. 21, R. 
16, C. P. Code. {Shirreff, S.M. and Sathe, J.M.) 
Yashwant Singh v. Quddusi. 1941 E.D. 605= 
1941 O.A.CSupp.) 576 = 1941 A.W.R. (Rev.) 619 = 

1941 A.L.J. (Supp.) 111. 

■ -0. 21, R. X^^Scope of— Relief open to assignee 


of decree. 

R. 16 of O. 21, C. P. Code, does not contemplate an 
order of substitution being made in favour of an assig- 
nee on the basis of a deed of assignment in place of the 
assignor. It gives the transferee the right to apply for 
execution of the decree directly without the necessity of 
obtaining a prior order for substitution in his favour. 
(Vorke and Ghulim Hasan, /J.) AJODHIA NATH 

Seth in re. 1941 O. w it- 488-1941 O A. 336- 
1941 A.L.W. 443=1941 A.W.R fC C.) 127 = 


-O. 21, R. 16, second Scope— Decree 

1 ..X assignee and one of 


—0.21, B. 16, secona piuviow— 

Assignment— Agreement between assignee and one of 
^eral iudgmeni-debtors that execution should be taken 

ly as against other judgment debtors If can be 

An*^agreement between one of several judgment- 
u ^ A on assignee of the decree that the decree 

orbe executed against the remaining 

btprs is an agreement in 

TZlt S.' enforced or recognised by any Court, 
d cannot be NaINA MAHOMED ROW- 

^urn and Moeketty jj>) T. W 144 = 

.0 21 B 17-Amendment-Powers of Court 

u. jv rule. See 19 


O 21 B 17 — Amenamcnt— 

ure ° f amendment permissible under rule. 19 


C. P. CODE (1908). 0. 21, E. 19. 


Dig., Col. 288. Ram Ran Bijaiya Prasad Singh v. 
Kesho Prasad Singh. 191 1 C. 492= 

13 R P. 326 = 7 B.B. 206=A.I.R. 1941 Pat. 635, 

-O. 21,B, 18 — Right to obtain order under — 

Actual attachment of cross-decree— If necessary. See 
1940 Dig., Col. 289. MaHaLINGAM ChETTIAR z>, 
Ramanathan Cheitur. 67 I.A. 360 = 

I.L.R. (1941) Mad. 1 = 
I.L.B. (1940) Ear. (P.C.) 312=46 C.W.N. 281 = 

1941P.W.N 164 = 73 C L.J 96 = 
(1940) 2 M.L J. 677 (P.C.). 

’0. 21, R. 18 — Right to set off cross-decrees— 

If defeated by attachment of cross-decree by third party. 
See 1940 Dig , Col. 289. MahaLINGAM Chettiar v. 
ramanaihan Chettiar. 67 I.A. 350 = 

IL.B. (1941) Mad.l = 
I.L.R. (1940) Ear. (P.C). 812=46 C.W N. 281 = 

1941 P.W N. 164 = 73C.L.J. 96 = 
(1940)2 M.L.J. 677 (P.C.). 

21, R. 19 — Applicability — Decree in favour 
of defendant against plaintiff personally and decree in 
favour of plaintiff against defendant as legal represent 
tative of another — Set-off. 


ly applies even to a case of a claim by a 
defendant against a plaintiff personally and a claim by 
the plaintiff against the defendant as Dgal representative 
of another deceased defendant. And the mere fact 
that there has to be some inquiry under S. 50 as to the 
extent of the property of the deceased in the hands of 
his legal representative or that the sum may be limited 
by the provisions of S. 50 does not cake the case out of 
the scope of O. 21, R. J9. In his suit against a father 
and son the plaintiff obtained a money decree against the 
^ther while the son was awarded a decree for his costs. 
Tne execution applications by the son were dismissed on 
the ground that the amount due to the plaintiff from 
the son as legal representative of his deceased father was 
larger. No enquiry however under S. 50 was made as 

to the extent of the deceased father’s assets in the hands 
of the son, 

that the order of dismissal was illegal. The 
Court should have ordered an inquiry as to the extent of 
the property of the deceased father in the hands of the 
son within the meaning of S. 50, against which the 
plaintiff could execute his decree. Then the sum reco- 
verable by the plaintiff from the son would be set off 
against the sum recoverable by the son from the plain- 
tiff within the meaning of O. 21, R. l9 which applied to 
the case. 

Held, further, that the plaintiff was entitled 
to demand a set-off and need not have filed his 
own execution application against the son as a legal re- 
presentative of his deceased father of the money decree 
which the plaintiff held against the father inasmuch as 
the object of O. 21. R. 19 was to avoid multiplicity of 
proceedings. {Davis, C.J. and Lobo, J.) SOBHOMAL 

THAOOMAL^'. DULAHDINOMAL Tilusingh. 

I.L B. (1941) Ear. 129 = 193 I C. 783= 
13 R.S. 241 = A.I.E. 1941 Sind 49. 

— 0. 21 B. 19-Res ]sa6\c^\^^Cross decrees for 

smaller and larger amounts— Court-fee due to Govern 
ment from holder of larger decree^Execution bs, 
Government— Holder of smaller decree not allowed to 
set-off his decree— Subsequent execution by holder of 
larger decree— Claim toset-o^o^y ' 

decree — If barred. 

Where a decree provides for the decree of sums bv 
two parties one against the other, if the bolder of the 
larger decree seeks to execute his decree without deduct- 
ing the amount due to the other party, the latter 
party can claim a set-off. The fact that in a prfoy 
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application by the Government for execution in respect 
of Court fee due from the holder of the larger, the holder 
of the smaller decree fails to. prove a right to adjust his 
decree against larger decree, will rot prevent him from 
putting forward his claim to adjust his decree against 
the holder of the larger decree when the latter claims 
to execute his decree at a later date. {Wadsworth arid 
Patanjali Sastri, JJ) MaKUI HDVaMALAI MOOPA- 

Nar z/. AvadaiaCHI. 1941 M.W.N. 482 = 

A.I E. 1941 Mad. 662 = (1941) 1 M.L. J. 641. 

O. 21, E. Scope and applicability of — Claim 

to set cff amount due jointly to a party and another^/ f 
can be allowed. 


O. 21, R. 19, C. P. Code, does not debar the judg- 
ment debtor liable to pay a larger sum than that to 
which he is entitled from paying the larger sum and 
then seeking execution of his smaller amount. Where 
in an execution taken out against another the latter 
claims to set off costs due to him not individually but 
jointly with another, O. 21, R. 19 has no application. 
Nor is such person entitled to relief on the principle of 
justice, equity and good conscience. {Agarwal, J.) 

Mahomed abdullah v. Kunj Beharilal. 

1941 A.W.E. (C.C.) 364 = 1941 0,A. 964 = 

1941 O.W.N. 1266. 

O. 21, E. 19 — Scope — Execution of lesser decree 
—Limitation^Starting point—Sehoff—Claim by lesser 

decrce-holder in execution by holder of larger decree — 
Limitation. 

Under O. 21, R. i9, C. P. Code, where a decree 
provides for the recovery of sums by two parties one 
against the other, it is only the party to whom the larger 
amount is due who is entitled to execute the decree. 
Hence limitation cannot run against the person who is 
entitled to the lesser decree at a time when that decree 

IS not executable having regard to 0.21, R. 19, C. P. 

Code. The fact that more than three years have 
e apsed cannot prevent the holder of the lesser decree to 

claim set-off when the holder of the larger decree seeks 

^7 decree. {Wadsworth and Patanjali Sastri, 

JJ.) Maruthuvamai.ai MOOPANAR V. AvaDaIACHI. 
1941M.W.N. 482 = A.I.R 1941 Mad. 662 = 

(1941)1 M.L.J. 641. 


22 Scopi~^ Jf on-com pliance— Effect -on 

Sdle. 

O. 21, R. 22, C. P, Code, makes it obligatory on a 
decree-holder to serve notice of an application for cxece- 
tion on the legal representative of a party to the decree, 
or where the party to the decree has been declared insol 
vent, on the Official Receiver in insolvency. A sale held 
without notice required by O. 21, R. 22 is void. {Leach, 

Atyangar, J.) OFFICIAL 

Rlceiver, NELLORE Venkiah. 

AT« .... 63 L.W. 498 = 1941 M.W.N. 677= 

A.I.R. 1941 Mad. 606 = (1941) 1 M.L J. 669. 


^- 21, R 22— Scope — Afon-service of noti 

void~~C. P. Code, 0.2 

doubt that where no notice under O, 2 
R- 22, C. P. Code, has been issued or served, a sale i 
execution is wholly without jurisdiction. The me 
issuing of a notice is not sufficient. The Court ha? 
be satisfied that notice has been served on the perst 
whom the Court regards as the proper recipient of tl 
notice. If no notice is served at all, the sale is whol 

ineffective. 1 he failure to serve the notice is not a me 
irregularity in the publication or conduct of the sale, 
sale without the notice is in the eye of the law a nullit 
\JJarrtes, C.J. and Fazl Ali, J.) DuRGa SinGH 

buGAMBAR Singh. 194 I.O. 372 = 13 BP 708 


0. P. CODE (1908), O. 21, E. 43. 

7 B.E. 763 = 22 Pat.L.T. 620 = 
1941 P.W.N. 629=A.I.B. 1941 Pat. 481. 

O. 21, Er. 36 asd Symbolical possession^- 
Effeet of — If interrupts adverse possession of judgment- 
debtor — Transferee pending suit— If bound by such 
possession — Pule of lis pendens. 

The delivery of symbolical possession of land in exe- 
cution of a decree for possession amounts to delivery of 
actual possession so far as the judgment-debtor and bis 
representatives are concerned. It breaks the continuity 
of the adverse possession of the judgment-debtor in 
spile of the technical irregularities, if any, committed in 
the delivery of possession. A transferee of the land 
during the pendency of the suit, being a representative 
of the judgment-debtor, is under the rule of lis pendens 
as much bound by the symbolical possession delivered 
as the judgment.debtor himself. {Din Mahomed, J.) 

Mahomed Saadat Am Khan v. Punjab national 
bank, Ltd. I.L.B (1941) Lah. 428 = 

JlS P.L.R. 666 = A.I R. 1941 Lah. S67. 

' 21, R. 35 (2) — Delh ery of possession — Con- 

ditions precedent. 

The conditions precedent for effecting delivery of 
possesMon under O. 21. R. 35 (2) are the affixing of the 
warrant to the property and the beat of drum. The 
I omission to take any one of these two steps is fatal to 
the proceedings and there is no delivery in law. 
{Almond, J C. and Mir Ahmad, J.) RaMESHRI 
VaiShno Ditti. 193 I.C. 819 = 13 E. Pesh. 68 = 

AI.E. 194lPesh.26. 

■ O. 21, R. A2— Jurisdiction of Court— ] nvesti ga- 
tion of claims and objections — Proper procedure. 

The Court has no jurisdiction on an application under 
O. 21, R. 42. C. P. Code, to enter into an investigation 
of claims and objections to the proposed attachment at 
the stage the application is made. The only question 
then before the Court is one between the decree-holder 
and the judgment-debtor, and if the properly to be 
attached is specified by the decree-holder in his applica- 
tion as the property of the judgment-debtor, the Court is 
bound to make an order for attachment as if the attach- 
ment was being asked for in the ordinary course of exe- 
cution of a decree for the payment of money, leaving it 
to the parties concerned to prefer such claims or objec- 
tions after the attachment as were open to them under 
the provisions of O. 21, R. 58 or otherwise. The Court 
cannot apply to an application under O. 21, R, 42 the 
considerations which would govern an application for 
attachment before judgment. {Bisu*as and Roxburgh^ 
JJ.) JAGAT TaRINI PASS! V. SaROJ RANJAN, 

I.L.B. (1941) 1 Cal. 363 = 196 I.O, 247- 

74 0.LJ. 169 = 14 R.O. 196 = 
46 O.W.N. 323 = A.I.R. 1941 Cal. S67. 

0. 21, R. 42 — Nature of application — Order 

pass^ after investigation of claims and objections— 
Appeal. C, P. CODE, S. 47 — APPEAL. 

I.L.R (1941) 1 Cal. 363= 45 0 W.N. 328= 

AI.R. 1941 Cal. 367. 

0. 21, R. 43 and Penal Code Ss. 114 and 363 

— Roving commission for seizure of property— Legality 
— Resistance — /fan offence under S. 353, read with 
S. 114. /. P. Code. 

A roving commisson for seizure of property belong* 
ing to the judgment-debtors wherever it may be 
found Is not contemplated by the Code of Civil Proce- 
dure and is entirely illegal. Where such a warrant for 
attachment of movable property is resisted there is no 
offence committed under S. 353 read with S. 114, 1. P 
Code. {Mostly. J.) Hari PraSAD v. BaILIFF 

Small Causes Court, Rangoon. 

1941 Rang.L.B. 692- A JJEt. 1941 Bang. 347. 
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0. 21, R. 46 C2) and (3) — Attachment of crops 

—Rights of i ud gment-deb'. or to cut and store — Removal 
of crops — Offence — Obstruction to attaching Officer- 
Effect of— Penal Code, Ss. 186 and 379. 

A judgment-debtor is at liberty, notwithstanding the 
attachment, to cut and gather the produce and store the 
same in default of any conditions imposed or orders 
passed by the Civil Court, in view of O. 21, R. 45 (2). 
C. F. Code, But he is not entitled to take the crops 
away as is shown by sub-R. (3) of O. 21, R. 45. If after 
attachment, and after the crops have passed into the 
custody of the Court peon, the judgment-debtor and his 
men not only cut and gather the produce but also take 
them away, they would be guilty of theft. If in the 
course of such removal they obstruct the Court peon in 
the discharge of his duty of holding the crop, they 
would be also liable under S. 186, I. P. Code. (Dhavle, 
J.) Mahabir vSah V. Emperor. 192 1.C. 177 = 
7B.R 326 = 42 Cr.L J 251 = 13 R.P. 447 = 
1940 P.W.N. 980 = 22 Pat-LT. 662= 

A.I.R. 1941 Pat. 136. 

0.21, R. 46 and S. 64 — Effect of attachment 

under O. 21, R. 64 — Proceedings for liquidation of 
debt after attachment — Competency — Rights of attach- 
ing creditor decree-holder purchaser, if affected. 

After attachment and before its purchase in Court- 
auction by the decree-holder of certain mortgagee rights, 
the mortgagor applied for liquidation of his debts under 
C. P. Debt Conciliation Act. As the mortgagee did not 
appear, though noticed, the debt was discharged. In a 
suit on the mortgage by the auction-purchaser of the 
mortgagee rights ignoring the discharge of the debt as 
not binding in as much as it was made during the 
subsistence of the attachment — it was held that 
O. 21, R. 46 did not vest the attaching creditor with any 
right, title or interest in the debt except the negative right 
to see that it was not paid (except into Court) without 
an order of the Court and that the attachment could not 
prevent a conciliation of the debt between the creditor 
and the debtor before the Board. It was further 
held that both S. 64 and O. 21, R. 64 were limited so 
far as the debt was concerned, to its payment and not 
to its settlement, and that the statutory extinction of the 
debt in the interval could not be prevented. {^Stone, 
CJ. and Bose, J.) BHBRA v. SaDDULAL. 

1941 N.L.J. 693. 

0. 21, R. Garnishee— Parties knowing 

appointment of receiver to receive payment not informing 


C. P. CODE (1908), 0. 21, R. 48. 


potntmeni or receiver tv retttvt * 

mrt and getting order passed by settlement— Payment 

garnishee — 1 f discharges him* . j 

Where both the parties to a garnishee proceeding had 
,own the appointment of a receiver to receive the pay. 
ent but neither of them informed the Court and got 
, order passed by settlement the payment by, the 
rnishee in pursuance of such order does not discharge 
r (Lort Williams, ANIL CHANDRA MiTRA 
IDIAN ECONOMIC INSURANCE CO.. LTD. 

I.L.E. (1941) 2 Oal. 221= A I.R. 1941 Cal. 679. 

■0. 21 R. Garnishee order-CourVs order to 


^ If necessary ingredient* . 

in order to pay by the Court is a necessary 'ngred.ent 
■very garnishee order. Where the payment «as a 
intary payment and was so expressed in the settlement 
ween^the parties, subject to an agreement to refund 
money in^he event of rejection of the claim, or any 

/“X.'Thaf ^“^‘aymlnr’did 

cXo 

J.l!b. (IMl) 2 Cal. 221 = A.I.B. 1941 Cal. 679. 
Y. V* 1941—20 


0. 21, Rr. 46 and 47 — Scope and applicability 
— Judgment-debtor owning share in property in the 
possession of stranger. 

Rule 46 must be read with Rr. 43 and 47. R. 46 
applies even if the ownership of the judgment-debtor is 
fractional instead of being integral. Consequently, 
where the judgment-debtor owns a share or interest in 
some property which is in the possession of a stranger, 
R. 46 as well as k. 47 must come into operation so as to 
necessitate prohibitory orders being issued not only to 
the judgment-debtor but also to the stranger who is in 
possession of the property of the judgment debtor’s share 
which is intended to be attached. {Niyogi, J.) 
Govjndram V. HaRaSaya. 193 I.O. 788= 

13 R.N. 347 = 1941 N.L.J. 361 = 

A.I.R. 1941 Nag. 167. 

O. 21| Er 46*A find due to firm from 

customer — Decree against partners in individual capa- 
cities — Garnishee order in respect of that debt in execu- 
tion — Legality. 

Garnishee proceedings cannot be taken under O. 21, 
R. 4n-A, C. P. Code, in respect of a debt which cannot 
be attached under O. 21, R. 46. A debt due to a firm 
from a customer is the property of the firm within the 
meaning of O. 21, R. 49 and it cannot be attached in 
execution of a decree obtained not against the firm or 
the partners as suck but against one or some of them in 
his or their individual capacities. A garnishee order in 
respect of that debt made in execution of such a decree 
is, therefore, illegal. (Mitter and Kundkar, //.) 

Kurseong Hydro Electric Supply Co., Ltd. 

V. Lakshmi Napayan. I.L.R. (1941) 1 Cal. 389 = 

196 I.C. 513=46 C W.N. 333 = 

A.I.R. 1941 Cal. 364. 
21, R. 48 Attachment under — When com- 
plete and effective— Postponement of remission of salary 

by disbursing officer— If renders attachment not effective 
till then. 

As soon as the notice of the order issued by the Court 
under O. 21, R, 48, C. P, Code, is served on the dis- 
bursing officer and accepted by him, the attachment 
becomes complete and effective. His postponement of 
the remission of the salary to the Court, to a later date, 
cannot mean that there was no effective attachment till 
then. {Ghulam Hasan, J.) ELSIE C. GRIFFIN ED- 
WARD z;. W.A C. Howard. 

193 I.C. 38 = 1941 A.W.R. (C.C.) 66 = 
1941 O.L.E. 247=1941 A.L.W. 99 = 
IS R.O. 424 = 1941 O.W.N. 116= 
1941 O A. 158 = A.I.R. 1941 Oadh 277, 

0, 21, R. 48— Duty of Court — Ascertainment of 
attachable portion of salary- Necessity for obtaining 
material from disbursing officer and then attaching 
definite amount. See 1940 Dig., Col. 292. BhagWaN 
Dass Ramprasad V. Secretary OK State 

193 I.C. 360 = 7 B.R. 698=13 E.P. 684= 

A.I R. 1941 Pat. 167. 

— O. 21, R. 48 — Scope — If subject to S. 60 (/) 

Attachment of salary exempt from attachment— Legality 
— Waiver of exemption by judgment-debtor — Effect- 
Right of disbursing officer to object— Agreement by 
judgment-debtor to deduct part of unattachable salary 
—If opposed to S. 23, Contract Act and S. 6 (/) T P 
Act — Public policy — C.P.Codc, O. 21, R, 58^ 

A public officer whose salary is exempt from attach- 
ment under S. 60 (i), C. P. Code, cannot contract him- 
self out of this statutory provision. This exemption 
cannot be waived, because there is a question of public 
interest and policy involved. The privilege being one con- 
ferred for reasons of public policy, it cannot be waived. 

If the public officer whose salary is attached in contra* 
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vention of S. 60 (i), C. P. Code, submits to the attach- 
ment or agrees to a deduction of a part of the salary 
which IS below the minimum prescribed by S 60(/), C P 
Code, the disbursing ofticer can object to the attachment 
and apply to the Court to vacate the order of attachment 
and the Court can Kive effect to the objection. Every 
Court trying civ:l caiises has inherent jurisdiction to 
take cognizance of questions which cut at the root of the 
subject-matter cf controversy between the parties. Where 
an order is made against Government or a public body, 
and when the law imposes liability in case the order is 
not obeyed, it would be unrea-onal)!e and unjust to hold 
that it is not open to Government or to the public body, 
as the case may be, to move the Court and contend that 
the order is not justifi-’d by the law, and there must be 
inherent power in the Court to consider such an applica- 
tion. A creditor got a decree for Ks. 236 against a 
postal peon drawing a salary of Rs. 41 per month, and 
had him arrested in execution In order to escape from 
such arrest he agjeed with his creditor that a sum of 
Ks. 6 per mensem should be deducted from his pay until 
the debt was paid. Tne executing Court, acting on this 
agreement, made an order under O. 21, U. 48. C. P. 
Code, This was ol^jected to by the Postmaster-Geneial, 
but the objection wjs overruled on the ground that the 
^emption could be waived and that the Postmaster- 

General had no locus standi to contest the order of 
attachment. 

lieldy (1) that O. 21, R, 48, C. P. Code, was express- 
ly subject to S. 60 (l); (2) that the agreement between 
the creditor and tlie judgment-debtor (public servant) 
was obnoxious to the provisions of S. 6 {f) of the T. P. 
Act, as it was to all intents and purposes a transfer of 
the judgment-debtor's salary as it fell due in the future; 

(3) that the agreement must also he regarded as void 
under S. 23 of the Contract Act; (4) that the objection 
by the Postmastei-General would fall under O. 21, 
R. 58, C. P. Code; it could not be said that he had no 
grievance and it must theiefore be held that had a 

to make the objection application; (5) that 
the legislature having fixed the amount of salary to be 
exempted in the interests of public policy, it was not for 
the Courts to say that it w.is sufficient to reserve a lesser 
amount; and (6) that the attachment of the salary and 
the transfer thereof were both illegal and opposed to 
public policy. {Rroomfuld and Dii'atia, //.) POST- 

Master-General, Bombay v. Chenmal Maya 

I.L.r. (1941) Bom 415^ 

43Bom L E. 758 = A.I.R. 1941 Bom. 389. 

: (2) — Rights of judgment creditor of 

partner who has overdrawn-Priority of partners to re- 

receiver— Effect. Sec 

1940 Dig., Col. 293. VAUMfLv. Dhanalal. 

192 I.C. 329= IS R N 239- 

A.I.R 1941 Nag. 63 

— — O. 21. B. 60 and 0. 30, R. Applicability— 
Joint Hindu family firm. 

O. 21. R. 50 and O. 30. R. 10. C. P. Code, are appli- 
cable to a joint Hindu family business or trading firm 
also. {Fazl Ali and Varma, JJ.) ALEKH CHANDRa 
oahu V. KRfSHNA Chandra Gajapati Narayan. 

20Pat. 756 = 22 Pat.L.T. 682 = 
^ 7 Cut.LT. 21 = A.I.R. 1941 Pat. 696. 

/ /I ^0— Jurisdiction of Court ^Suit 

unaerO 5^— Enquiry <as to whether party to suit is 
Itable ns partner because he held himself out as such-- 

Foiver of Court 

0 . 21 , R. 50 (2) is not limited to a finding of fact as 

to whether a ^rson is or is not a partner. A Court has 
under O. 21, R. 50 jurisdiction to inouire and decide 
Whether a party to the suit under 0.30 is liable as a 


0. P. CODE (1908), O. 21, E. 63. 

partner within the meaning of O. 21, R. 50 (2) because 
he held himself out to the plaintiff as such. {Davis, C. 
J. and Lobo, /.) MOHANLAL v. PaRMANAND Hot- 
chand. I.L.E. (1941) Kar.69 = 

1921 C. 276-13 R.S. 184= A.I.R. 1941 Sind 8. 

”■ O’ 21, B. 60 (2) — Procedure — Application for 
leave under— Prior application for execution“If condi- 
tion precedent, 1940 Dig., Col. 293. COOVERJI 
VaRJaN Z/. CuOVEFBAI iNaGSEY. 191 I.C. 129. 

'0. 21, B. Applicability — Immovable pro^ 

perty — If excluded. 

O. 2), R. 52. C. P. Code, is only a mode of attach- 
ment of properly in the custody of the Court. It does not 
deal with the leave necessary to be obtained for proceed- 
ing under R. 52. 1 he rule is not confined to property 
other than immovable property, and it cannot be held 
that when the property is immovable the procedure 
prescribed by R. 54 of O. 21, may be adopted without 
proceeding under O. 21. R.52. {A'ania, J.) CENTRAL 
Bank of India, Ltd. v. irabhakar Anandrao. 

__ 43 Bom.L R. 996. 

O. 21, R. 52 — Scope — If permissive — Fight of 
decree holder to proceed under R 54 merely after obtain^ 
ing leave under R, 52. 

The words used in O. 21, R. 52 cannot be read as 
permissive. They are imperative for the judgment- 
cieditor. He has to apply for attachir^g the property in 

the custody of the Court, such as property in the hands 
of a receiver; while making the application, he may put 
before the Court sufficient grounds to prevent the Court 
from making the ordinary Older prescribed by the rule 
or limit the operation pf such order to a named pro- 
perty or a named period. The Court has jurisdiction to 
place such restrictions or limitations. O. 21, R. 52 
cannot, however, be read as permitling”the judgment- 
creditor to proceed under O. 21, R. 54, merely after he 
obtains leave to proceed to execute the decree on the 
giound that the property is in possession of a Court 
officer. (A'r7//.’a, y ) CENTRAL Bank OF INDIA, LTD. 
t. Prabhakar Anandrao. 43 Bom.L 996. 

———0. 21, R. 53 — Adjustment of decree — Compro- 
mise presented to appellate Court. 

A compromise between parties can be regarded as an 
adjustment of a decree although it is presented to the 
Court of appeal instead of being presented to the origi- 
nal Court in the course of execution proceedings. (7'^^ 
C hand and Beckitt. JJ.) ShaNTI LaL v. F. HIRA 
Lal Sheo Narain. 43 P.L.B.471- 

A I.R. 1941 Lah. 402, 
“0. 21, R. 63 — Partnership suit— Preliminary 
decree for accounts — Saleability in execution at instance 
of attacking dccrce-holdcr. 

A preliminary decree for accounts in a partnership 
action is not saleable at the instance of a creditor who 
has attached it, though it is attachable. {Aganvala and 
RoTvland, JJ.) KHIMJI POONJA & CO. V. RATANSHI 
HirjI. 19 Pat. 935 = 192 I.O. 408 = 

13 R.P. 468 = 1940 P. W.N. 1042 = 
7 B.R. 465 = 21 Pat.L.T. 728 = A.I R. 1941 Pat. 43. 

0.21, B. 63 (l)(b) — Scope and object of the 

request. A,',* 1940 Dig., Col. 294. MahALINGAM 
Chettiar V. Raman.xthan Chettiar. 

67 I A. 360 = 1 L.R. (1941) Mad. 1 = 
I.L.R.(l940)Kar.(P.O.)312 = 46 O.W.N 281 = 

1941 P.W.N. 164 = 73 0 L.J. 96= 

^ (1940) 2 M.L J. 677 (P.O.). 

““—0. 21. R. 53 (3) and Bengal Public Demands 
Recovery Act, S, 19 (3) — Attaching decree-holder — 
Representative character — Limits — Analogous position 
of certificate-holder under S. 19(3) of the Public 

Demands Recovery Act— Right to adjust the decree 
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0 POODB(1908XO. 21,E. 54. 

See 1940 Dig., Col. 294. RadhaKISSEN v. DukGA 
PRASAD. 67I.A. 360 = I.L.R. (1940)2 Cal. 493 = 
I.L.B. (1940) Ear. (P.C ) 321 = 73 C.LJ. 106 = 

(1940) 2 M.L.J. 952 (P.C.). 
■ ■ ■ -0. 21, R. 54 — Attachment of immovable pro- 
perty — Service of prohibitory order — If necessary to 
complete the attachment — Procedure required by O. 21, 
R. 54. See 1940 Dig., Col. 295. KaraN Singh v. 
Ram Sahai. I.L.E (1941) All 39 = 13 E A. 389 = 

192 I.C. 787= 1940 A L.J. 894 = 

A.I.R. 1941 All. 41. 

' '0. 21, R. 55 — Attachment of money — How long 

subsists. See 1938 Dig., Col. 296. HarSHI KESH v. 
Ghulam Haidar Khan. 16 Luck. 76. 

' ~ ' 0. 21, R. 57 — Applicability — Attachment before 

judgment. 1940 Dig., Col 296, PriBHOMALz/. 
KiSHNOMaL. 192 I.C. 576 = 13 R S. 193 = 

A.I.R. 1941 Sind 13. 


’ O. 21, R. 57 — Applicability — Rejection of execu 
lion application under O. 21, R. l7 — If dismissal termi- 
nating attachment. See 1940 Dig., Col, 297 SaIH 
APPA CHETTIAR V. CHOCKALINGAM CHETTIAR. 

193 I.C. 204 = 13 R.M. 636. 

0, 21, R. 57 — Scope — Application for attach- 
ment — Order of attachment — Subsequent dismissal for 
non pay/nent of process fee and for non- prosecution--'’ 
Effect on attachmetit — Order continuing attachment — 
Validity — Subsequent alienation by judgment debtor — 
If void against decree-holder. 

An order dismissing an execution application for 
non-payment of process-fees and for non-prosecution 
falls under O. 21, R. 57, C. P. Code and the attach- 
ment therefore terminates in spite of the fact that the 
Court orders that the attachment will continue.^ The 
order continuing the attachment in such a case is illegal 
and invalid. There is no legal and valid attachment 
after that dismissal, and if the judgment-debtor alie- 
nates the property, the alienation would not be void 
by reason of the attachment, because the attachment 
has ceased. The fact that the Court passed the order of 
dismissal under a misapprehension because the execu- 
tion application only contained a prayer for attachment 
and not any prayer for sale does not make the order of 
dismissal any the less binding on the decree holder. If 
it is not set aside by appeal or review, it stands as a 
final order and binds the decree-holder and would 
operate zs res judicata^ in subsequent applications for 
execution. (Dlvatia, /.) VIJAYADaS HaNUMANDAS 
V. Shekharappa Anantappa. 43 Bom L.R. 727- 

A-I.R- 1941 Bom. 396. 

0. 21, R. 68— Applicability— Attachment of 

salary of public servant whose salary is exempt from 
attachment— Objection by disbursing officer to *|gai*ty 
-Maintainability.. C. P. “DE, O. 

0. 21, E. 68-ApplicabiIity— Objection to attach- 
ment by legal representative of judgment debtor— Plea 
that property is his own property 

deceased— Order rejecting —If appealable— beparate 
suit-competency. C. 2 II. 

Q 21 R 68— Applicability— Objection to attach- 

ment and sale on the g.ound that property 

pertv held by judgment debtor as muta ualli Order 

a?- Mafntain ability- Separate ^t- If I;es. 
C. P. CODE, S. 47. I.L E. ^ar. 474. 

o 21 E 58— Applicability— Objection to attach. 

ment by transferee of transferee from 

-If faUs under S. 47-Order on “bjec'ions-Appeal. 

C. P. CODE, S. 47. 194 I.O- 45=7 B.B. 680. 


C. P. CODE (1908), 0. 2 , B. 6S. 

0. 21, E. 58 — Applicability — Objection to sale 

by judgment-debtor — Plea that property put up for sale 
is ghatwali tenure and hence not saleable — Order on — 
Appeal. .Sc?,? C. P. CODE, S. 47. 7 R R. 148. 

O. 21, Rr. 58 and 63 — Effect of order under 

R. 58 — Withdrawal of attachment — Necessity for suit 
under R 63. »S^^ 1940 Dig., Col. 298. HlDAYAT-UL- 
nissa z . Jalaluddin. 191 1 C. 742= 

13R.O. 278 = 1941 O.L R. 29 = 
A.I.R. 1941 Oudh 95. 

’ '"“O. 21, Br. 58 and 90 — Third party objecting to 

sale of his property for debt of another — Proper 
remedy. 

A third party objecting to the sale of his property for 
the judgment-debt of another person cannot disregard 
R. 58 of O. 21, and apply after the sale under R. 90 of 
that order, treating the case as one of irregularity in 
publishing or conducting the sale. {^Sir George Ranking) 

Jagat narayan Singh jv. Khartar Singh. 

20 Pat. 791 = 195 I.O. 73 = 1941 O. W.N. 949 « 

1841 O.A. 699 = 1941 P.W N. 498 = 

1941 O.L.R, 560 = 
1941 A W.R. (P.C.) 66 = 46 C.W.N, 1019 = 

7B.R.916=14 R.P 0. 5 = 
22 Pat.L.T. 755= 1941 A L.W. 810 = 
43Bom.L.R. 860=54 L.W. 484= 
74 C.L.J. 163 = 43 P.L.R. 676 = 
A.I^R. 1941 P^C. 45 = (1941) 2 M.L.J. 227 (P.O.). 
|-0. 21, R, 63 — Claim petition objecting to attach- 
ment not pressed and dismissed^— Subsequent suit for 
declaration — Limitation. 


Where a claim petition falling within the purview of 
O. 21, R. 58, objecting to an attachment is dismissed as 
not pressed, the order is one “against” the claimant even 
though there has been no investigation of the claim and 
an adjudication on the merits. It is necessary for such 
a claimant to file a suit within one year of such order as 
provided under O. 21, R. 63 if he wishes to reopen the 
matter. 35 M.L.J. 335 : 41 Mad. 985 (F.B.), Rel. on: 
48 M.L.J. 6]6; A.I.R. l925 Mad. 265; 110 I. C. 5ll and 
(1940) 2 M.L.J. 402, Overr.; 1919 M.W.N. 805; 48 M. 
L.J. 467 : 45 Mad. 827; 68 M.L.J. 5l8: 58 Mad. 936 
and 41 M.L.J. 198, Dist. (^Leach^ C.J.^ K riihnaswami 
Aiyangar and Happelf //.) CaNNaNORE BaNK, 

Ltd. z/ Madhavi. 54 LW 671 = 

^ oi T> cmi) 2 M.L. J. 956 (F.B.), 

O. 21, B. 63— Construction — “Subject to the 

result of such suit’ —Meaning of. See LIMITATION 
ACT. Art. 182 (5). 64 46. 

— O. 21, R. 63— Court fees— Suit by defeated 
claimant— Prayer for declaration of title and injunction 
to restrain delivery of possession to defendant or any 
illegal act by defendant to suit property— Court-fee— If 
liable to ad valorem court-fee. See COURT-FeeS ACT 
(AS AMENDED IN BiHAR AND ORISSa), SCH II 
Art. 17 (1). 193 I.C. 782 = 7 B E. 640 

0. 21, R. 63 — Effect of order— If conclusive 

against judgment-debtor. 

Per Nasim AH, /.—An order in a claim ca^^e is 
conclusive as against the party against whom it is made 
and is conclusive only as regards the properties which 
are the subject-matter of the claim case. Where a 
claim is allowed but the judgment-debtor is not a. party 
in the claim case, it cannot be said that the order in the 
claim case is against the judgment-debtor. iSyed 
Nasim Alt and Pal, //.) RaDHARaNI DaSSI v 
BlNODAMOVEE DASSI. 74 q j jgQ* 

0. 21, R. 63— Parties to suit— Suit by cUtaching 

decree-holder— Judgment-debtor, if necessary party 

Per Nasim AH, /.—Where a claim is allowed the 
attaching decree-holder is the person against whom the 
order in the claim case is made. He is, therefore, ea- 
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titled in a suit under O. 2l, R. 63, C- P. Code, to 
establish the right which he claims to the property 
attached. In such a suit the judgment-debtor may not 
be a necessary party. But wrhether he is a proper party 
in such a suit would depend upon the pleadings. 
\Syed Nasim AH and Pal, JJ.) KADHAKAN1 DaSSJ 
V. BINODAMOVEE DaSSI. 74 C.L J. 180. 

O. 21. E. 63 — Right of suit — Decree-holder con- 
senting to claim being allowed — Subsequent suit to 
declare property liable to attachment as belonging to 
judgment-debtor being held benami by claimant — 
Maintainability, 1940 Dig , Col. 300. Ramkup 
Rai V. MahadeO Lal Nathmal. 191 1.C. 642== 

13E.P. 333 = 7 B.R. 226. 

O. 21, E. QZ—Scopf — Smt after sale by defeated 
claimant — Effect on sale — If set aside — Formal ofder 
setting aside sale not made — Fight of decree-holder to 
execute decree afresh — Duty of executing Court. 

Where after a claim to attached property under O. 21, 
R. 58, C. P. Code, Is rejected the attached property is 
put up for sale and purchased by the decree-holder and 
full satisfaction of the decree is entered, and subse- 
quently a suit brought by the defeated claimant under 
O. 21. R. 63 is decreed, the decree holder and the 
judgment-debtor both being parties to such suit, the 
effect of the decree obtained by the claimant is to set 
aside the sa.e, and no formal order to that effect is re- 
quired. When the order pa.ssed in execution procee- 
dings is subsequently set aside, the foundation upon 
which the sale stands in favour of the decree holder 
purchaser disappears and the sale //>ro stands 
vacated, no formal order by the executing Court being 
necessary to set aside the sale. The decree holder 
auction purchaser should in sm h ca«es be allowed to 
execute his decree afresh, provided there is a total 
failure of consideration, that is to say, he loses by the 
suit the entire property purchased by him in auction. 
The absence of a formal order of the executing Court 
setting aside the sale is no bar. and it is the duty of the 
executing Court in the exercise of its inherent powers to 
grant relief. {Ma*iohar [jill and Chatterii, //.) MT. 

Bibi Umatul Rasul v. mt takho kufr. 

20 Pat. 261 = 195 I C. 396 = 7 B.E. 921 = 
14 E.P. 119 = 22 Pat.L.T. 955 = A.I.R. 1941 Pat. 405. 

O. 21.R. 63 — Scope of suit— Validity of decree 

under execution — Claimant, if ean question. 

Ver Mitter, J. — The claimant cannot be allowed in a 
suit under O. 21, R. 63, C. P. Code, to question the 
validity of the decree under execution to which he was 
not a party and by which he is not directly affected. 
{Mitterand Khttndkar, JJf) MAHOMED IlASHIM ALl 

Khan Iffat Ara Hamidi Beglm. 

74 C L. J. 261. 

0.21, R. 63 (b) and (c)(1) ('RaTig.)~Scope 

and object of — Garnishee, if can question his liability 
after order under 0 21, R. 63(r)(l). 

R. 63 (^) of O. 21, C. P. Code (Rangoon High Court) 
is designed to give the garnishee ample opportunity of 
disputing his liability to pay the amount or dl^puting hi.'- 
liability to pay anything or of showing that the amount 
of the debt is less than that mentioned in the notice. 
When a garnishee fails to appear in answer to the 
notice under R. 63 (^) and an order under R. 63 (<■) (1) 
is made, it is the final determination of the question as 
to the liability of the garnishee to pay the debt and as 
to the fact that the debt is not less than the amount 
mentioned in the notice of attachment and hence the 
garnishee is not entitled to raise those questions there 
after, {Mya Bu. Jf) SiNGFR SF^VI^G MACHINE 
CO. V. Supaih 5^1NGH. 1941 BoDg L.B. 177 = 

1961.0.620=14 B.E.43=A.I.E. 1041 Bong. 197 


C. P. CODE (1908), O. 21, E. 72. 

O. 21, E. 63 H (Patna amendment)— Garnishee 

proceedings tn execution of decree of Small Cause Court 
— Appeal — Maintainability, 

O. 21, R. 63 H, C. P. Code Cpatna Amendment) does 
not confer a right of appeal in garnishee matters where 
no appeal ordinarily lies, e.g , in execution of a decree 
of a Small Cause Court in that Court itself. The 
remedy of the garnishee is by way of a motion to the 
High Court. (Agarivala, y.) jAGADlSH CHANDRA 
Deo f. Rai Pada Dhal. 1961.0. 66 = 7 B.R. 993 = 

14 E.P. 176 = 22 Pat. L.T. 396 = 

A.I.E. 1941 Pat. 468. 

- O. 21, R. Discretion — Valuation of property 
— Executing Court — If bound to value property and 
order sale of only pari — Judgment-debtor not ashing 
for exercise of discretion — If can raise abjection in 
second appeal. 

Under O. 21. R. 64, C. P. Code, it is not incumbent 
upon the executing Court to value the property to be 
sold, except incases where the Bihar Money- Tenders 
Act applies, and to order a sale of part only of the pro- 
perty. if the proceeds of such part would, in the opinion 
of the Court, be sufficient to satisfy the decree. The 
Court has no doubt a discretion to order the sale of part 
only of the property. Where the Court is not asked to 
act under O. 21, R- 64, by exercising its discretion to 
sell part only of the properly attached, it is not open to 
the judgment-debtor to raise that point in second appeal 
and complain that the executing Court has failed to 
exercise its discretion and therefore the case should be 
remanded. The High Court will not in second appeal 
entertain a new point for the 6rst time, where that in- 
volves any further investigation of facts. {Harries, C, 

/. and Chatterji, J.) BaDRI NARAIN SlNGH r. 

Chander Mauleshwar Prasad Narain Singh. 

22 Pat L T. 865. 

0. 21, E. 66 (Lahore) — Sale proclamation — 

Value of property given by party — Duty of Court to in- 
clude. See 1940 Dig., Col. 302. BarKAT RaM 
Bhagwan Singh. 191 1 0. 612 = 13 E.L. 807. 

O. 21, Rr. 69 and 90 — Sale held on date not 

specifed in sale proclamation and to which it was not 
adjourned — If nullity. 

An execution sale could not be held on the date 
speci6ed in the sale proclamation. On that date the 
Court stayed the sale until further orders and directed 
the matter to be put up before it on a later date, when 
the Court vacated the stay order and 6xed a date for 
sale. As the bid w'as too low on the date so fixed, the 
sale was held on the following day. 

Held, that the sale was not a nullity out and out, but 
that there was undoubtedly a material irregularity 
which would entitle the judgment debtor to get the sale 
set aside in an appropriate proceeding under O. 21, 
R. 90, C. P. Code. {Mukherjea and Roxburgh, //.) 

Asalata Bose v, Manindra Nath. 

45 0,W.N, 987. 

O. 21, Er. 71, 86 and 87— Scope — Default of 

purchaser in paying balance of sale price— Resale — 
Application for — When to be made — Delay caused In 
re sale— Deficit sale price — Liability of purchaser — If 
atiectecl — Right of decree-holder to order against defaul 
ting purchase? — Limitation Act, Art. 181. See 1940 
Dig.. Col. 302. SlVASUBRAMANIAM CHETHAR t». 
MURUGtSA Mudaliar. 1931.0. 225=1SE.M. 646 = 

(1940) 1 M.L.J. 687. 

■ — O. 21, R 72 — Scope^Furchase in contraxiention 

of^lf xoid — Remedy of judgmen'-debtor, 

A purchase made by a decree-holder in violation of 
O. 21, R. 72. C P. Cede, is bo doubt a fraud upon Iba 
Court, but such purchase is only voidable and not void; 
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in other words it is valid until set aside on an application 
under Cl. (3) of O. 21, R. 72, C. P. Code. If no such 
application is filed within the time limited, the purchaser 
is entitled to realise his rights under the sale; and it is 
not open to the judgment-debtor to plead O. 21, R. 72 
in bar of a suit for possession irrespective of limitation 
and of the Court which tries that suit. {Sowayya, /.) 
Valliappa Chettiar V. Muthu KOUNDAR. 

1941 M.W.N. 988 = (1941) 2 M.L.J. 943. 
0. 21, R. 72 (1) (as amended) — Duree-holders 

right to bid. 

Under O. 21, R. 72 (1). C. P.^ Code, as amended in 
January 1936, the decree holder is entitled to bid for and 
purchase the property in the absence of an express order 
to the contrary by the Court. (^Ckatterji and Meredith^ 
//.) DHIRENDRA NATH CHANDRA v. BIMALANANDA 

TarKAthirtha. • 196 1.C. 728 = 8 B.E. 94. 

0 . 21, R. 84— Bid on behalf of temple— Failure 

to deposit 25 per cent.— Deficit on resale— Nature of 
liability. 1939 Dig., Col. 272. LOKMAN 

MOTILaL. I. L.R. (1941) Nag. 485. 

Q, 21, Rr. 84 and 71 — Sale when complete — 

Deposit when to be made— ‘Forthwith’, meaning of— 
Resale if can be held on same day. See 1939 Dig., Col. 
273. LOKMAN V. MOTILAL. I.L.R. (1941) Nag. 485. 

0. 21, R. 86— Default of payment by purchaser 

—Sale, if nullity. See 1940 Dig., Col. 303. ANNA 
PURNA DASI V. BAZLEY KARIM. J 

13 R.O. 389=A.I R. 1941 Cal. 85. 

0. 21, R. 88 — Object of— Powers of executing 

Court acting under. .5"^^ 1940 Dig., Col. 303. MUNNA- 
LAL Z/. GOPILAL. I.L.R. (1941/ Nag. 150 “ 

191 1.C. 217 ==13 R.N. 190 

O. 21, R. %^—ApplicabilitySale by Registrar 

under decree on original side of Calcutta High Court 

Application to set aside, , . 

In an application to set aside a sale by the Registrar 
held under a decree on the original side of^ the Calcutta 
High Court the duty of the High Court is to apply the 
provisions of O. 21, R. 89 so tar as the rules in Chapter 
27, Original Side Rules and Orders will permit. The 

mortgagor mortgaged his undivided share in the joint 
property. In a subsequent partition the southern ^r- 
tion of the joint property was allotted to his share. The 
mortgagee obtained a decree on the original side of the 
Calcutta High Court and the southern portion was sold 
by the Registrar at a price admittedly exceeding the re- 
serve price. The property sold was however subse^ 
quently scheduled by the Calcutta Improvement Trus 
for acquisition at a price exceeding thirty per cent of 
the pr?ce at which it was sold. The judgment-debtor 
afte^he expiry of 30 days from the date of the sale 
and also after fhe lapse of 14 days from the issue of he 
Mle certificate to the auction-purchaser under the 
original side rules applied to have the sale set aside on 
the^ground of inadequacy of sale price. The terms of 

o fl R 89 (1) (fl) or (^) 'Mih. 

VhthZ tie [rbirty\o' make the application was a 

concession to thejudgment deb or^. ,he 

mortgagor it was a still & , therefore it was 

rxcieU‘drhevaTuadon‘bothby the Commissioner of 
‘’“‘S 3ompurchaser-s rights 


C. P. CODE (1908), 0. 21, E, 89 
could not be lightly set aside by enforcing an agreement 
between the judgment-debtor and the decree holder by 
which the decree-holder’s claim and costs were to be 
satisfied out of the compensation awarded by the Im- 
provement Trust. {^McNair. /.) BHABASUNDARI V, 

GopeSwar Auddy. I.L.R. (1941) 1 Cal. 147= 
196 I.C. 523 = 45 CW.N. 873 = A.I.R. 1941 Cal. 169. 

0. 21. R. 89 — Construction — Application under 

Rr. 89 and 90 — Competency — Subsequent withdrawal of 
prayer for relief under R. 90 — Effect — Application under 
R. 89 — When deemed to be made — Limitation. See 
1940 Dig., Col. 304. RughnaTH z/. HaRIRam. 

192 I.C. 10 = 13 RS. 180. 
O. 21, R. 89 and S. 116 — Dismissal of applica- 
tion under O. 21, R. 89 after consideration — Jurisdic~ 
lion if exercised. 

If a Court considers on the merits an application 
under O. 21, R. 89, C. P. Code, there is no failure to 
exercise jurisdiction even if the prayer is rejected. The 
exercise of jurisdiction would then be a consideration of 
the application made and the decUion on it whether the 
relief claimed was granted or not. {Hamilton^ /.) BaLa 
Prasad v. Makhan Lal Ram Sarup. 

1941B.D. 556 = 1941 A.WR. (H.C.) 227= 
1941 0 A. (Supp ) 522=1941 A L J. 406 = 
1941 A.L.W, 679 = 1941 O.W.N. 836. 

■ ' “0. 21, Rr. 89 and 92 — Judgment-debtor ad- 
judicated prior to confirmation of execution sale 

Decree-holder failing to prove his debt in insolvency 

Effect on sale. 

Where prior to the confirmation of an execution sale 
the judgment-debtor is adjudicated insolvent and the 
decree holder fails to prove his debt in insolvency and 
the judgment-debtor obtains his discharge in due course, 
the failure of the decree-holder to prove his debts in 
insolvency could not have the effect of setting aside the 
sale. {Agarwala, J.) SURAJ BALI v. Ganga Per- 
SHAD. 194 1.0. 605=1941 O.W.N. 833« 

13 R.O. 15 = 1941 O.L.R. 610 = 

1941 A.W.R, (0.0.) 234 = 1941 O.A.639 = 

A.I.R. 1941 Oudh 505. 

G. 21, R. 89 Refund of deposit under— If can 
be ordered on application under S. 144 Se' C P 
CODE, S. 144 AND O. 21, R. 89. 

^ « oo , 1941 A.W.R. (H.C.) 278. 

21| R* 89 Right to (iPply^Rcrsoti ocquirifig 
interest in property under contract of sale by judgment- 

, debtor pending attachment— Application to set aside sale 
on deposit — Maintainability. 

A third party who has acquired an interest in the 
property sold by reason of a contract of sale made by 
the judgment debtor pending attachment is competent to 
apply to set aside the sale under O. 21, R. 89 c. P. 
Code. Such a person is not seeking to enforce any 
claim against the auction purchaser to his detriment and 
S. 44, C. P. Code, should not be invoked to disentitle 
the applicant to apply. He having acquired an interest 
m the properly by virtue of the contract of sale should be 
allowed to deposit the amount required under O. 21 
R. 89, C. P. Code, if he applies within 30 days of the* 
sale. It cannot be said that he has no locus standi to 
apply. (Manohar Lall, J.) MUNDRIKA Singh w 
Nand Lal Singh. i9l I c. 689=7 b.B 240= 

13 E.P. 338 = A.I.R. 1941 Pat. 204 

0. 21, E, 89 Right to apply — Purchaser from 
judgment-debtor subsequent to sale— Application bv— 
Competency. See 1940 Dig., Col, 305. Rughnath v 
HaRiram. 1921.0. 10=13 e.S I 80’ 

0. 21. E. 89— Scope and intention— Deposit bv 

judgment-debtor — Conditions of validity See 1940 
Dig., Col. 305. RaGHUNATH V. Hariram. 

1 192 1.0. 10 = 13 E.S. 180. 
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21, R. 90 App licabihty and scope'— I f ex- 
haustive. 

K- 00 of O. 21 which taken with tlie three sub rules 
of R. 92 gives the genera! ground on which the executing 
Court, (and that Court alone is specifi».al)y empowered 
and required to .'et aside a sale) is con6ned to ‘ the 
ground of a material irregularity or fraud in publishing 
or conducting it- * As regards material irregularities 
or fraud committed otherwise than in publishing or con- 
ducting an execution sale, fraud wjuld, generally 
speaking, make the sale voidable only, and if the ques- 
tion should arise in the conditions laid down in S. 47, 
C. P. Code, it would be under this section, and under 
this section alone, that the sale would be set aside. 
{Dhavle and Meredith, //.) BHANKUAIaR CHaND 
V. LaChmikanta Kai. a I.R. 1941 Pat. 566. 

■" ' 0. 21, R 90 — Applicability^-" Any person whose 

interests are affected by the sale"— ^Person claiming by 


title adverse to and paramount to that of judgment- 
debtor — Right to apply. 

Persons claiming by title adverse to and paramount to 
that of the judgment-debtor are not persons whose 
interests are affected by the sale within the meaning of 
O. 21, R. 90, C.P. Code, and such persons are not there- 
fore entitled to maintain an application under 0.21, 
R. 90 to set aside the sale. The undivided share of the 
judgmerit debtor in certain properties was attached in 
execution of a decree against him. After the attach- 
ment in pursuance of an agreement between Ihe judg- 
ment-debtor and his co-sharer to refer the matter to 
arbitration, there was an aw’ard by which the properties 
were divided into three shares and some of the items 
which formed the subject of the attachment exclusively 
fell to the shares of the co sharers of the judgment- 
debtor. Subsequently the execution sale took place and 
the co-sharers applied under O. 21, R. 90, C. P. Code, to 
set aside the sale in regard to the properties which fell 
exclusively to their shares. 

Held, that the co sharers were not in any way affect- 
ed by the sale, which was only of the right, title and 
interest of the judgment-debtor, i.e., his undivided inter- 
est in certain items ; if the purchaser wanted to realise 
the fruits of his purchase, he would have to file a suit 
for partition and separate possession of the share pur- 
chased by him and it would then be open to the co- 
sharers to re.sist his claim and hence they were not in 
any way hurt by the execution sale. The sale so far as 
the co-sharers were concerned was a nullity and there 
was no question of setting it aside under O. 21, R, 90. 
{y enkataramana Rao, J.) CHERRUPPAN Z'. SaNKARa 
AiyaR. 64 L W. 95=1941 M.W.N. 663 = 

A.I R. 1941 Mad. 680=(1941) 2 M.L.J, 63. 

O. 21, R. ^O’—Applteabiliiy— Application for 

resale under O. 21, R. ^(o—Jf falls under R. 90, 

An application for setting aside a sale and for re-sale 
under O. 21, R. 86, C. P. Code, on the ground that the 
decree holder purchaser has defaulted to pay into Court 
the surplus sale price after deducting the decree amount 
due to him, cannot be regarded as an application 
under O. 21, R 90. C. P. Code. {Harries, C.J. and 
Fail Alt, /.) Mahabir Prasad v. Jugal Kishorf 
Prasad. 196 I.C. 837= 14R.P. 159 = 7 B.R. 976 = 

22 Pat.Ii.T. 313= A.X.R. 1941 Pat. 447. 

^^'~‘Appltca6ilily— Material irregu- 
larity — Sale without service of notice under O 2t 
R, 22 — Nullity, ^ 

The omission to issue or serve the notice contem- 
plated by O. 21, R. 22, C, P. Code, is not a mere ir- 
regularity in publishing and conducting a sale falling 
under O. 21, R.90. There can be no sale without such 
notice, and if a sale is held under such circumstances it 
19 a nullity being a case of no sale at all in the eye’of 


C. P. CODE (1908), 0. 21. R. 90. 
law. A separate suit therefore lies to declare the sale 
void and ineffective. {Harries, C.J. and Fazl AH, /.) 
DUKGA SINGH V. SUGAMBAR SlNGH. 

194 I.C. 372= 13 R.P. 708=7 B.R. 763 = 
22 Pat.L.T. 620 = 1941 P.W.N. 629 = 

^ 481 

O. 21. R. 90 — Applicability — Objection as to 
saleability of property. 1938 Dig., Col. 339 

Maroti r/. Kisanlal. I.L.R. (1941) Nag. 381. 

21, R. 90'~Applicability — Sale in execution 
of decree for arrears of rent under Madras Estates Land 

Act— Setting aside -Po\\er of Revenue Court— Madras 
Estates Land Act. Ss. 132 and 194. See 1940 Dig. 
CoL 305, SURYANARAYANA V. SOBHANADRI APPA- 
RAO BAHADUR. A I.R. 1941 Mad. 72 = 

^ _ (1940; 2 M.L.J. 684. 

0. 21,R. 90— Applicability— Void sale— If to 

be set aside. See LIMITATION ACT, ART. 166. 

^ A.I.R. 1941 Pat. 666. 

O. 21, R. 90— 2?/^/;/ to apply— Sale of mel- 
waram tnterest-- Application by owner of kudiwaram 
interest to set asidt — Maintainability. 

The holder of a Kudivaram interest in land has no 
jcus stands under 0.21, R.90, C. P. Code, 

to set aside a sale where it is of the melwaram interest 
only. {Abdur Rahman, J.) VeeraBHADRA PILLAI v. 

O. A. Narayanaswami Iyer. 196 I C 98® 

* 251 = 1941 M.W.N. 483 = 

A.I E 1941 Mad. 653 = (1941; 1 M.L.J. 831. 
O. 21, R. 90— Scope— Sale of interest of Hindu 
coparcener in joint family property— Want of specifica- 

invalidates proclamation or sale. 
See C. r CODE, S. 60 {m) (1941) 2 M.L.J. 660, 

— O. 21. R. 90— Security— Order for after issue 

of notice to respondent^ Jurisdiction of Court. 

In an application to set aside a sale under O. 21, R, 90, 
C. P. Code, the Court can demand security only before 
admitting the application and not afterwards. The 
issue of notice to the respondent must beheld to be an 

admission of the application, and an order for security 
after that stage is without juri.'^diction. Therefore the 
Court IS not justified in dismissing the application for 
failure to comply with the order for security. {Pandrang 
Rmv and King, JJ.) CHIDAMBARAM PaNDARAM v, 
Lakshminaravana CHETTJAR. 63L.W. 719 = 
1941 M.W N. 624 = A.I.R. 1941 Mad. 662= 

^ oi 1, / (1941) 2 M.L.J. 109. 

0. 21, R. 90 (ae amended by Patna High 
Cowii)— Setting aside sale— Grounds— Objection under 

Act not taken before sale 
Vrhether can be allowed subsequently. 

Where before the conclusion of a sale the Bihar 

A ^ ^ come into force but no 

application was made to the Court under Ss. 16 and 17 
of that Act and no objection was taken to the sale pro- 
ceeding oii the old proclamation of sale, an application 
under O. 2l, R. 90, C. P. Code, cannot be admitted on 
he ground that the Court did not proceed with the 
sale as directed by Ss. 16 and 17 of the Bihar Act. 
as such a ground could have been put forward before 
the sale. When it is not open to the judgment- 
debtor to raise the matter in the Court below 
he cannot i^ise it m appeal before the High Court. 

lall, /.) CHANDRA 

Sekhar Dhar Misra V. Bhagwan Das. 

193 I.o. 124 = 7B.R.680=1S R.P. 646 = 
n oi T> 1941 Pat. 440. 

ludgmetifeit^: 

. j“'*fi"ient-debtor to have the 

Sen established that there has 

been some illegality or irregularity in the publication and 
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C. P. CODE (1908), 0. 21‘ E. 90. 

conduct of the sale which has resulted in the property 
being sold at an inadequate price to the prejudice of the 
judgment debtor. (^Harries, C.J, and Manohar tail 

y.) Chandra Sekhar Dhar Mjsra v. Bhagvvan 
Das. 193 I.C, 124-7 B.R. 580 = 13R.P. 546- 

A.I.R. 1941 Pat. 440. 
——0. 21, R. 90 — '"Whose interests are affected by 
the sale” — Meaning of — Insolvent judgment debtor — 
Right of to apply to set aside sale. 19-10 Dig., Col. 
307. Manthiki Goundan v. Arunachalam 
GOUNDAN. 194 I.C. 795 = 14 R.M 82- 

(1940) IM.L J. 711. 
j'O. 21, E. 90 (Madras Amendment of 1937), 

Proviso 1 — Construction and scope — If ultra vires 

Order for security before admission of application— 
Opportunity to applicant to show cause before order — 
Necessity. See 19^0 Dig., Col. 306. Seeta Raman- 
JANEYALU V. Rammavya. I.L.R. (1941) Mad 203 = 

192 1.C. 448= 13 R M. 654 (2)= 
AXE. 1941 Mad. 28 = (1940) 2 M L. J. 972 (F.B.), 

"■ O. 21, R. 92 — Scope— Sale in execution — Pur- 
chase by stranger — Subsequent cancellation of decree in 
appeal — Power af executing Court to confirm sale. 

There is no provision in the Code of Civil Procedure 
for the cancellation of a sale in execution merely because 
of the cancellation of the decree in execution of which 
it has been held, and though it be in accordance with 
justice that a person who has succeeded in appeal should 
get from the opposite party such restitution as is possi- 
ble, there is no principle of justice whereby an innocent 
third party who has purchased in a valid auction held by 
the Court should be deprived of his property merely 
because the decree under which the sale was held has 
been cancelled in appeal. Consequently the executing 
Court has power to confirm the sale notwithstanding 
that on the date of the confirmation the decree had been 
set aside on appeal and had ceased to have a judicial 
existence. {Wadsworth^ /.) AMBUJAMMAL v. 
THANGAVELU CHETTIAR. 63 L.W. 167 = 

1941 M.W.N. 299-A.I.R. 1941 Mad. 399 = 

(1941)1M.L.J. 193. 

—0. 21, E. 93 — Judgment-debtor prm^ed to have 
no title to property sold — Right of purchaser to sue for 
purchase money. 

An auction-purchaser at Court sale is not entitled to 
maintain a suit for the recovery of purchase money in 
the event of the judgment debtor being proved not to 
have any title to the property sold. His remedy is 
confined within the limits of O. 21, R. 93. {Almond, /. 
C. and Mir Ahmad, /•) MiFZA jAN v, GhULAM 
raza 194 10. 565 = 14B. Pesb. 1 = 

A,I.E.1941Pesh.41. 
— O. 21, R. 93 — Limitation — Starting point — 

Auction purchase— Application by. for refund of 
poundage and interest— Starting point of limitafion— 
Original :order setting aside sale or appellate order. See 

Limitation act, arts. I8 i an^ i®2 -r 

(1941) 2 IVI.Ii.J. 121, 

O. 21, R. 94 — Mistake in the matter of the 

number of the house sold— Parties not misled— Agita 
tion after eleven years— Relief if can be given. See 

1040 Dip , Col. 308. Kalyan Das v. Brij Kishore. 

193 I C. 496=13 R.A. 412=A.I.E. 1941 All. 9. 
o. 21, Er. 95 and ^1— Right to apply under^ 

limitation— Failure to apply under R. 97, if can affect 
Period of limitation to apply under i?. 95. 

R 97 of O. 21. C. r. Code, merely gives the auction- 
purchaser the right to complain to the Court of the 
resistance offered to him. If he does so, he must do so 
Within 30 days from the time of such resistance under 
Art, 167, Limitation Act; but if he fails to so apply, that 


C.P. CODE (1908), 0.22, R.l. 

does not take away his right to apply again under R. 95 
for delivery of the property, in which case he must apply 
\Mthin three years of the date of sale becoming absolute 
under Ait. Art. 167 cannot take away the right to 
apply under R. 95 of O. 21, C. P. Code. {Pollock / ) 
Ganpat Singh v. Kamgopal. i 94 l N.L.J. 49/= 

..V rt.. « A.I.R. 1941 Naff. 322 

I D ‘ 07 ’ 103— Dismissal of application 

under K. 97 of O. 21— Appealability— Scope of R 10 ^ 

of 0 21^ 1940 Dig., £01 . 308. Lan 

Z/. Bari Tala. 192 l.c. 709 = 13 K. A. 368 . 

O. 21, E. 100— Applicabili/y—lAivery of svm- 
tohcal possession to decree holder— Dispossession under 

the rule — What may net amount to. 

_ O. 21 R. 100 does not apply where symbolical no^es- 
Sion IS given to a decree-holder. Wher4 a derrp. h^M 

in execution of his decree biings to sale thp 

jointly owned by the judgment-debtor and a third°paHy 
and purchases the same, a requisition by the decree- 
holder on the tenant of the judgment-debtor and third 

cannot amount to dispossession 
of the third party within the meaning of O 2l R 'lOO 

h/w ' said ^0 be dLpoLsed 

he would be dispossessed by the tenant and not tbe 

trading CO.. 

0 21 R inn A 1941 Rang. 298. 

abilUy-bi£f;re„'cell~n'"R"To"a„d1^^78“ 

0.dh Rent Act. OUDH Rent Act S 108 

Col. 309. Ram Chandra v. Ram Lal. 

I.L.E. (1940) All. 681= 191 I.C. 746== 

^no"" v° proceedings. 1940 kJ 

a.i.k. 1941 Mad. 129 = 
■Q 22 R 1 0 • 1 , ^^^40) 2 M l,. J. 520. 

V/. 44, A. 1 — Survival of right tn 
SUtt for account in respect of def^ndmi* t 

during his lifetime, does not ntrmft ® "’rongdoer 

his representatives after his death. By En^guth 
executor represents the 'debts and the pronertv of i?" 
testator but not his person AnW his 

of the position of T legal repre^^^^^^ 

Generally the only cases, apart from cases of " 
in which a remedy for a wrongful act 
pursued against the estate of a deceased ^ 

which the wrong consists of the appropLffon 

deceased of property, or the value oFpropertv 
to another. To those special types of wmn ^flongmg 

produced for the wronjiioer eifhir 

which has accrued to his estate, the Enelish^l 
fased to apply the maxim of 

cum persona'. These principles are tmWcud I” 
as well. Wherever it is found thaT aZecL L 
has by his wrong diverted either property or tZ 
of the property belonging to some one elsl into 
estate, recourse can be had to that estate thl ^ t “r?’ 

legal representatives when he is dead, to recoveZ-^b- 
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ject, of ourse, to the limitation that any decree obtained 
will be limited to the assets of the deceased wrongdoer’s 
estate. Further wherever a relationship based on con- 
tract, quasi contract or fiduciary relationship or some 
obligation to perform a duty, is found to exist that also 
is alone suffi dent to entitle a remedy to be pursued 
against the legal representatives of the wrongdoer. 
Wheie a plaint charged the defendant with having dis- 
posed of various parts of the plaintiff’s estate during 
his minority and of monies derived from the estate by 
putting them into his own pocket, and then went on to 
ask for an account it was h<ld that the plaint contained 
a distinct allegation that the defendant owed a duty to 
the plaintiff and that in breach of that duty, he appro- 
priated to himself either the property of the minor or 
else its value and that on the death of the defendant the 
suit did not abate and the right to sue survived. 
{BraitnJ, /.) GHUI.AM RaSHID v. MOHAMMAD 

Abdul Rab. 195 I.C. 618 = 14 B. a. 64 = 

1941 A.W.E. (H.C.) 89 = 1941 O.A. (Supp.) 149 = 

1941 A.L.W. 84 = 1941 A L.J. 93 = 

A.I.E. 1941 All. 187. 

O. 22, Er. 2 and 3 — Applicability — Test — Leyal 

representative already on record — Application for subs- 
titution — If necessary', 

In order to determine whether R. 2 or R. 3 of O. 22, 
C. P. Code, applies, it is necessary to see whether or not 
the right to sue survives to the surviving plaintiff or 
plaintiffs alone. There is nothing in R. 2 to support 
the contention that it does not apply where the legal 
representative is on the record not as such but in his 
individual capacity. When the legal representative is 
already on the record and the right to sue survives to the 
remaining plaintiff, the case comes within R. 2 and not 
within R. 3 and no application for substitution is neces- 
sary. {Harries, C.J. and Chatterji, /) BHUDEB 

Chandra Rov v. Bhikshankar Pattanik. 

196 I.C. 837. 

” 0. 22, E. 3 — Death of party — Number of heirt 

taking definite share in the inheritance — One of them 
not added — Abatement if in tolo. 

Where on the death of an appellant leaving a number 
of heirs taking definite share in the inheritance, one of 
them is not added as a party within the time, the whole 
appeal cannot abate but only as regards the share of the 
person not added. {Ghulani Ha<an and Agarwal, //.) 

Tajammul HaSAIN V. Amiruddin. 

1941 O.A. 961 = 1941 A.W.E. (Eev.) 1078 = 

1941 O.W.N. 1239. 

“0. 22, Er. 3, 4 and 11 — Death of one of appeT 
lants — Legal representative not brought on record — 
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Decision jointly affecting all appellants — Appeal, if 
abates against all. 

Where a suit against several defendants for a declara- 
tion that the plaintiffs were entitled to water their lands 
from a particular stream at a specified point and for a 
perpetual injunction that the defendants should remove 
their dam in order to enable the plaintiffs to do so is 
decreed, the decision jointly affects all the defendants 
and if in appeal by them one of them dies and his legal 
representative is not brought on record within time, the 
appeal does not abate against all the appellants. {Mir 
Ahmad ani Soofi, //.) MaSHAHUR v, SuBHAN Din. 

194 1,0. 365 = 13 E. Pesh. 79 = A.I.E. 1941 Pesh. 36, 

0. 22 B. Z— Mortgage suit — Death of mortgigee 
^Legatee applying to be brought on record^Prohate if 
necessary. 

If a mortgagee dies pending his suit to bring the 
mortgaged property to sale, a person claiming under his 
will can be brought on the record as a legal representa- 
tive without taking out probate first. It wouldi how- 


0. P. CODE (1908), O. 22, E. 3. 

ever, be necessary for him either to take out probate or 
obtain a succession certificate before proceeding to take 
out a personal decree, if this becomes necessary. {Beckett, 

/.) Daul.at Ram z/. Meero. 194 1.0 686 = 

14 E.L. 2 = 43 P.L E. 16 = A I.E. 1941 Lab. 142. 
-O. 22. E. 3 — Representative suit — Death of one 
of the representors — Procedure to be followed. 

In a representative suit when one of the plaintiffs 
dies, the duty of the parties is to bring this fact to the 
notice of the Court and ask for diiections. Generally a 
new name would be suggested and the Court will agree 
to the substitution of this name in the place of the de- 
ceased. Where it is stated that the plaintiffs severally 
represent the whole community, a decree in favour of one 
would bind the whole community and in the case of 
death of one of them, a decree against the remaining 
representative will not be infruciuous, and hence the 
suit will not abate as a whole on the death of one of the 
representatives. {Davies.) GanGA DHaR t/. MUNICI- 
PAL COMMITTEE. Ajmer. 1940 A.M.L.J. 63, 

O 22, E. Z—Scope~-Sutt on behalf of deity— “ 
All parties to suit— Death of one pending suit 

^Decree without effecting substitution in time limited 
— V alidity — Abatement — If caused. 

Where in a suit on behalf of a deity by shebaitst 
all the shebaits are on the record at the time the plaint is 
presented, the suit is properly constituted. If after the 
suit and before the decree is made one of the shebaits 
dies, and no substitute is made within the time limited 
by law, there can be no question of abatement. The 
deity is sufficiently and substantially represented by the 
remaining shebaits, who are parties to the decree passed 
and the decree is a good decree. It cannot be held that 
the suit abates. {Agarwala and Meredith, J J.) SaDHU 

Charan Parija V. Kkishnamani Dei. 

« ^ . 7 Cut.L.T. 87. 

O. 22, B. S — Suit by A and mutwalli for decla^ 
ration that certain mosque tuas wakf— Mutwalli dying 
pending appeal— K managing mosque since kit death — 
A, if could be treated as legal representative. 

In a suit by A and a mutwalli of a mosque for declara- 
tion that the mosque was wakf a decree was passed. 
During the pendency of the appeal the mutwalli died. 
Since the death of the mutwalli, .4 had been managing 

the mosque and the properties and performing the same 
duties as the deceased mutwalli was alleged to have per- 
formed in his lifetime. 

Held, that A could be treated as a legal representative 
for prosecuting the appeal. {Tekchand and Dalip Singh, 

/J.) Mt. Kammon V. Allah Bakhsh. 

193 I.O. 323 = 13 E.L. 447 = A.I.E. 1941 Lah. 36. 

O. 22, Er. 3 and 9 and S. 2 (11)— by 

Hindu widow to recover mortgage debt due to husband — 
P ever si oners, i f legal representati ves— Death of mdcrw 
pending suit — Reversioners not applying for substitution 
—.Abatement of suit— Fresh suit by them or by-pnrchaser 
of their interest — Maintainability, 

A Hindu widow suing to recover a mortgage debt due 
to her husband sues as a representative of her husband’s 
estate. If she dies pending the suit, the right to sue 
survives and devolves on the reversioners who are her 
legal representatives within the meaning of S. 2 (11), C. 
P. Code, inasmuch as the estate vests in them on her 
death. If the reversioners do not apply to be substituted 
in time, the suit abated under O. 22. R. 3 (2) and they 
are, therefore, debarred from instituting a fresh suit on 
the mortgage under O. 22, R. 9. A purchaser of their 

interest is under the same disability. {Sen, /.) ABDUL 

Rahaman Mia v, Balaipado Sett. 

^ 137-195 LO. 728- 

14 E.0. 131-46 O.W.N» 105-A.LB. 1941 OaL 347, 
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—“—0.22, R. 4 — AbaUment of appeal — Total or 
partial — Teit — Suit for declaration against person 
attaching property and against persons claiming rate- 
able distribution — Appeal — Death of a respondent — 
Failure to add legal represent stive — Appeal if abates in 
toto. 

In case of death of one of the respondents where his 
legal representative is not added, it cannot be said that 
in all such cases where the allowing of the appeal would 
result in conflicting decrees it is necessary for the whole 
appeal to abate. Mere inconsistency is not suflScient 
nor is it an absolute test to find out whether an appeal 
is to abate or partially. Wherein a suit to de- 

clare certain properly not liable to attachment, the per- 
son attaching the property and persons claiming rate- 
able distribution were added as defendants and during 
the pendency of an appeal by the plaintiff from the 
decision in the suit, one of the respondents died and his 
legal representative was not added as a party, it was 
held that the appeal did not abate in toto but only as 
against the respondent whose legal representative was 
not added in time. {Bennet and Madeley, JJf) LACHMI 

NARAIN V. Musaddi Lal. 

1941 O.W.N. 1195 = 1911 A.W.E. (Rev.) 1010 = 

1911 O.A. 891. 

0. 22, R. 4 — Abatement — Test — Death of a 

formal respondent — Appeal^ if can proceed without his 
legal representatives. 

Whether an appeal can be heard in the absence of 
any of the respondents depends on the nature of the 
suit and where a successful appeal will not create any 
contradictory decrees between the appellants and decea- 
sed formal respondents, the appeal can be heard without 
the legal representatives, (//arper, S.Af. and Sathe^ 

J.MJ) Ram Anjori v. Babua Saheb Singh. 

1941 O.W.N. 95 = 1941 R.D 63 = 
1941 A.L.J, (Supp.) 29 = 
1941 A.W.E. (Rev.) 265 (1) = 
1941 O.A. (Supp.) 214(1). 

—0. 22, R. 4 — Administration suit — Death of one 
of defendants — Abatement of suit. See 1940 Dig , Col. 
311. MAHOMEDALLY TAYEBALLY SAFIABAI. 

67 I A. 406 = I.L.R. (1940) Ear. (P.C.) 410 = 
I.L.R. (1941) Bom. 8 = 191 10- 113 = 
13 R.P.C. 113=53 L.W. 1 = 45 C W.N. 226 = 
7 B.R. 210 = 1941 A.W R.(P.C.) 1 = 43 P.L R. 63 = 
1941 O.A. 119 = 43 Bom.L.R. 388 = 73 C.L.J. 214 = 

1941 0 W.N. 784 = 1941 P.W.N. 316 = 
1941 M.W.N. 729 = 1941 A.L.W. 667 = 

(1941) IM.L.J. 594 (P.C.). 

■ O. 22. R. 4— Appeal by applicant under United 

Provinces Encumbered Estates Act Death of some 
Creditor respondents — Legal representative not add^ 
Appeal, if abates in toto. See 19-10 Dig., Col. 311. 

Udai Pratap Singh v. Dwarka pkasad. 

16 Luck. 748. 

0 22, R. 4 — Applicability — Mortgage suit— 

Preliminary decree-Subsequent death of mortgagor- 
Heirs not impleaded— Abatement— Rule— O. 22. K. 0. 

See\9A0 Die, Col. 311. Dawarali Jafarali z/. 
Bai JaoI 192 1.0.405=13 E.B. 250. 

i-0. 22 R. 4— Contest by some of several defen- 
dants— Presumption as to knowledge of rest— If applies 
to deceased defendant-Mandatory character of O. 22, 

R.4. 1940 Dig., Col. 312 

INDRASAN. 19^^ A.L.J. (Supp.) 7. 

22, R. Death of one of respondents — 

A^teal if abates in toto. 

On the setting aside of the execution sale auction- 
Durchaser instituted a suit for the recovery of the sale 
price against the decree-holder A, the judgnaei^t-debtor 

Y. D. 1941—21 
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and another decree-holder C who had shared the sale 
proceeds rateably along with A. The suit was decreed. 
At the hearing of the first appeal by A^ B and C, B died 
and his representatives were substituted in his place. 
The appeal having been allowed the auction-purchaser 
filed a second appeal against A, B and C in spite of the 
fact that B had died as aforesaid : 

Heldy that the appeal abated only against representa- 
tives of B but not against A and C inasmuch as the 
auction-purchaser could sue on his claim A and C even if 
he never made B a party to the suit at all. {Almondf 
J.C. and Mir Ahmad, J.) MlRZA jAN z'. GhulaM 

Raza, 194 I.C. 665 = 14 R.Pesh. 1 = 

AI.R. 1941 Pesii 41. 

— 0. 22, R. 4 and U. P. Encumbered Estates 

Act (1934), S. 4 — Death of one of the respondents — 
Legal representatives not added in time — Appeal, if 
abates in toto — Test — Principle applied to case under 
U. P. Encumbered Estates Act, 

The question whether on the failure to add the legal 
representatives of one of the respondents within time, 
the appeal abates in toto or not, depends on the facts of 
each case. The test in such cases should be (l) whether 
the interests of the defendants in the suit are joint and 
indivisible so that the interest of the deceased cannot 
be separated from those of the rest, and (2) whether in 
the event of the appeal being allowed as against the 
remaining respondents there would or would not be two 
inconsistent and contradictory decrees in the same case 
with respect to the same subject-matter. Where during 
the pendency of an appeal by an applicant under the 
j U. P. Encumbered Estates Act, one of the creditors 
opposing the debtor’s application died and his legal 
representatives were not added in time, it was held that 
the interests of the deceased creditor could not be sepa- 
rated from those of the rest and that the heirs of the 
deceased were necessary parties and when they had 
not been added in time, the appeal abated as a whole. 
{Thomas C./., Bennet and Chulam Hasan, //.) 

Ghulam Abbas v, Safdafjah Zahid ali. 

16 Luck. 615 = 198 I.C. 1 = 13 R.O. 446 = 
1941 O.L.R. 272 = 1941 A.L.W. 313 = 
1941 O.A. 281 = 1941 R.D. 199 = 
1941 A.W.R. (Rev.) 233=1941 O.W.N. 418 = 

A.I.R. 1941 Oudh. 219 (P.B.). 

* 0. 22, R. 4 — Death of one of three defendants who 

were brothers — Widow of deceased not impleaded as 
legal representative — Representation by other defen 
dants that they formed joint family — Plaintiff acting in 
good faith — Decree, if binds legal representatives, 

A suit was instituted against three brothers on the 
basis of a mortgage effected by them. One of the de- 
fendants died pending the suit but he had admitted the 
mortgage in his written statement. The plaintiff applied 
for his widow being brought on record as his legal re- 
presentative but subsequently did not pursue the matter 
as the other defendants stated that they were members 
of a Joint Hindu family and had succeeded to the 
interest of the deceased by survivorship. The suit was 
eventually decreed. It was found that the defendants 
had separated in status before the suit. 

Held, that the decree was binding on the widow as the 
legal representative of the deceased inasmuch as the 
plaintiff had acted in good faith in not insisting upon 
impleading her and as the estate was effectively repre- 
sented by the surviving brothers. (Bhide, J . ) Shimbhu 
Nath z'. Braham Wati. 194 1.0.304= 

13 R.L. 528=42 P.L.R. 806=A.I.R. 1941 Lah. 49. 

— — 0. 22, Rr. 4 210 . 6 .^— Decree against wrong legal 
representative — When binds true representative — Absence 
of bona fides on part of plaintiff-^Effect^ 
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The appellant had settled his land with one /, who he 
alleged, was a lenant-at-will. On J’s death, he settled 
the land with fs sister P and R who was the daughter 
of G, P's daughter, as joint tenants. The appellant sued 
to eject /and iV on the ground that they were not ren- 
dering service as agreed to. Pending the suit P died; 
the appellant applied to have R recorded as the legal 
representative of P. This was done and a decree was pas- 
sed in the appellant's favour. G brought a suit for dec- 
laration that the decree was not binding on her and for 
an injunction restraining the appellant from interfering 
with her possession in execution of the decree. It was 
found that G was in possession of the property and that 
the appellant made no attempt to give any explanation 
of his omission to implead 6 in his suit. 

Heldt that a decree obtained against a wrong legal re- 
presentative might bind the true representative who was 
no party to the decree, if it be shown that the plaintiff 
had acted bona fide and was ignorant of the true facts, 
that there was no fraud or collusion and that the person 
wrongly impleaded was impleaded in a representative 
capacity, the decree also being passed against him as 
representing the state. Since the appellant had made no 
attempt to explain his act in not impleading (7, daughter 
of the defendant P^ he could not claim to have acted 
bona fide. The decree therefore did not bind G. {Agar- 
waia,/,) KriSHNAVATI z/. GuNJARI. 1931.0.831 = 
13 E.P. 676 = 7B.E. 692 = 22 Pat.L.T. 338 = 

A.I.E 1941 Pat. 299. 

“ 'O. 22, E. 6 — Orders iindet — Res judicata. 

Orders passed under O. 22, R. 5, C. P. Code, regard- 
ing the choice of a legal representative do not finally 
determine the rights of any claimants to the property in 
suit. Such orders are limited to the purpose of carrying 
on the suit and do not have the effect of conferring any 
right to heirship or to property. Even If the claimants 
choose to put directly in issue any such right, the decision 
on such an issue does not operate as res judicata. {Bee- 
ktti, /.) DauLAT Ram v. Meero. 194 I.C. 686= 
UE.L. 2=43 P.L.E. 16 = A I.R. 1941 Lah. 142. 


— 0. 22, E. 6— Scope and effect— Death of appel- 
lant — Application for substitution by one heir — Notice 
to other heirs— Latter raising no objection — Order of 
substitution— Finality— If can be challenged. See 1940 
Dig., Col. 313. jYOTi Prasad Singh deo Bahadur 
V. Samuel Henry Seddon. 

19210. 17 = 13R.P. 362 = 7 B.B. 283. 

O. 22, E. ^^Construction and scope — Appeal 
against money-decree —Insolvency of appellant — Abate- 
ment, 

A right to appeal against a money-decree is not 
affected by the insolvency of the appellant debtor. The 
words “might maintain” in O. 22, R. 8 (1) mean has the 
power, or is entitled, to maintain. Where pending an 
appeal against a money-decree the appellant is adjudicat- 
ed insolvent, the Official Assignee cannot continue the 
appeal for the benefit of the insolvent’s creditors and the 
appeal cannot abate under O. 22, R. ft, c. P. Code. 
{Beaumotit, C.J, and Macklitty /.) ChandRaKaNT 
Devji V, Narottamdas Amarchand 

196 1.0. 339 = 14 E.B. 123 = 43 Bom. L.R. 644 = 


_ ^ A X.tt. isom. 2 

0. 22, E. 8(1) — Security for costs — Grouna 
Poverty of appellant. 

The general principle on which the Courts act is 
to order further security for the costs of the appeal tc 
given merely on the ground that the appellant is p, 
{Beaumont^ C.J. and Macklin^ /.) ChaNDRAK/ 

Devji v. Narottamdas Amarchand. 

J96 1.0. 339 = 14 E.B. 123 = 43 Bom.L.H. 64 


A.I.E. 1941 Bom. 298. 
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■ "■ O. 22, Er. 9 and ^—Remedy of plaintiff. 

The lact that the Court went outside the considerations 
which are necessary tor disposal of an application seek- 
mg an order under O. 22, R. 4, C. P. Code, that the 
suit had abated would not bar plaintiff from filing the 
application to set aside abatement which R. 9 of O. 22 
permits him to make. An appeal under O. 43, R. l*(/4) 
lies from an order passed under 0.22, R. 9 and not 
from an order passed under R. 4 of that order; and 
although it may be said that an order under R. 4 may 
amount (o a decree and therefore be appealable, yet R. 9 
provides a concurrent remedy of which the party aggrie. 
ved may avail himself. {Davis, J.C, and Weston, A) 

Tirithdas Keshavdas V. Harchandrai. 

191I.C. 447=13 R.S. 133. 

O. 22, E. 9— Sufficient cause — Mere ignorance of 
death. See 1940 Dig., Col. 3l3. JaGADISH HahadUR 
z/. Mahadeo Prasad. A.I.E. 1941 Oudh 16. 

P* 22, E. 9 (2 ) — Right to apply under — Heirs 
not coming on record — Administrator, if can apply to 
set aside abatement. 

Where a deceased plaintiff or appel'ant leaves an heir 
or heirs who can, if they choose, apply to be brought on 
record as the legal representative of the deceased plain- 
tiff or appellant but they or any of them neglect to be 
brought on the record to prosecute the case, the person 
obtaining the grant of letters of administration to the 
estate after the abatement of the suit or appeal is en- 
titled to apply for the setting aside of the abatement of 
the suit or appeal and it would be set aside if sufficient 
cause is shown. {MyaBuand Mosely, JJ.) Ko Po 
Hnit V. KO Sit On. 1941 Rang.L.E. 371. 

22, R. 9 {2f^Su/ficient cause— Ignorance of 
death— Failure to apply not due to any laches. 

Where the parties lived in different villages where 
there is no proper road communication and the death of 
a parly was only vaguely known to the other of having 
taken place during the vacation and the latter applies 
for substitution without undue delay, if it is found as a 
fact that the death occurred earlier the abatement should 
be set aside. Courts should not take an unreasonable 
view in this respect. {Davies.) Ram SwaROOP v, 
SUGAN Chand. 1940 A.M.L.J. 79. 


—Ki. isis.xvr. lu ana ll— Applicability and scope 
—Final decree for partition allotting suit property to a 
person during pendency of suit in respect of such pro- 
perty— Application by such party to come on record 
during pendency of appeal from decree in suit— Main- 
tainability. See 1940 Dig., Col. 314. RatnaSaba- 
PATHI PiLLAI V. GOPALA IyER. 193 I.Q. 687 = 

13 R.M. 705=(1940) 2 M.L J. 349. 

O. 22, E. 10 — Applicability — Decree under U.P. 

Encumbered Estates Act sent to Collector for execution 

—Transfer of part of the decree— Substitution of 
names, if permissible. 

Where after the passing of the decree by the Special 
Judge under the U. P. Encumbered Estates Act, it Is 
sent to the Collector for execution, the proceedings under 
the Act are still pending. Hence where there has been 
a transfer of a part of such decree after it is sent to the 
Collector, an application for substitution of names could 
be ordered. To refuse it on the ground thtft after decree 
the suit is not pending is putting a loo limited an inter- 
pretatiem on the words 'during the pendency of a suit* 

{Harper, S. M. and Shir- 
reff, J.M.) SUNDAR LaL v SaDA SKWAK. 

1941 A.W.R. CEev.)698 (1) = 1941 R.D, 518 = 
rt o« 19HO.A.(Supp.) 662(1). 

.. 22, B. Id^Apphcahility to execution pro> 

and second appeal— 

0. 43, R. 1 (/) and S. 104 (2). ^ 


m 
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O. 22| R, 10, C. P. Code, applies to execution pro- 
ceedings. An order made under that rule dismissing an 
application to add a party to the execution proceeding 
is appealable under O. 43, R. 1 (/), but is not subject to 
second appeal in view of S. 104(2),C.P. Code. {IVadia 
and PVassoodfw, //.) KriSHNaJI RaMCHANDRA v. 
Bhikchand Ramkaran. 43 Bom.L.E. 719. 

—0. 22, E. 10 — Scope of ^Assignment of interest 
during pendency of litigation— Right to prosecute liti- 
gation, if lost— Assignment after decree and before 
appeal — If can affect right to appeaL 

R. 10 is not one of the rules in O. 22, C. P. Code, 
which declare the abatement of a suit but it is merely a 
provision enabling the assignee to continue the suit if, 
during the pendency of the 'uit, the interest of the 
plaintiff has been assigned to him. It is merely a per- 
missive provision for the benedt of an assignee and not a 
punitive one to the detriment of the assignor. There is 
no provision in the Code which shows that a plaintiff 
who has assigned his interest in the property in suit 
during the pendency of the suit or an appellant who has 
assigned his interest in the property being the subject- 
matter of the litigation during the pendency of the 
appeal, loses his right of further prosecuting the 
suit or appeal. Where a plaintiff after dismissal of his 
suit and before filing an appeal against it, assigned his 
interest in the subject-matter of the suit, it w’as held that 
it was not incompetent for him to prefer an appeal 
against the dismissal. (4/ya Bu, /.) Maung Ba 
Thaw v, Ma Saw May. 1941 Rang.L.E. 366. 

0. 22, E. 10 — Suit for damages for wrongful entry 
on land in breach of contract of lease—AssIgnment by 
plaintiff of profit and loss of suit— Death of plaintiff — 
Right of assignee to continue suit — T. P. Act, S. 6 (^). 
See TRANSFER OF PROPERTY ACT, S. 6 {e), 

(1941) 1M.L.J. 22. 

■0. 22, E. 10— pyho can apply under. 

It is not competent to a party who has allowed bis 
opportunity to apply under O. 22, R. 4 to go by owing to 
his negligence* to fall back on O. 22> R. 10. There may 
be cases in which it is legitimate for one party to apply 
under R. 10 for substitution in the ranks of the opposite 
parties, but that is not speaking generally the purpose of 
R. 10. In ordinary cases of devolution by death R. 4 
applies. In cases of assignment, creation of interest or 
devolution of an interest other than by death, it would 
normally be the party in whose favour the assignment 
has been made or the interest created or had devolved 
who would apply under R.IO. Generally speaking it would 
not ordinarily be open to the opposite party to apply 
under R. 10. {Yorke, /.) AmaN ULLAH Khan v, 
ABDUL Hakim Khan. 195 I.C. 224= 

14 E O. 60 = 1941 O.L.E. 553 = 1941 O.W N. 872 = 

1941 A.L.W. 772 = 1941 A.W.E. (C.O.) 258 = 
1941 O.A. 583=A.LB. 1941 Oudb 495. 

—0. 22, Er. 11 and 12— Applicability— Appeal 
from order in execution, See 1939 Dig., Col. 287. 

MADHORAO NARAYANRAO 

I.L.E. (1941) Nag. 578. 
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—0.22, E. 12— Applicability— Appeals arising 

from execution proceedings. See 1940 Dig., Col. 3l5. 

Tagadish Bahadur v. Mahadeo Prasad. 

A.I B. 1941 Oudh 16. 


Q 23, E. 1 — Appellate Court— Permission to 
withdraw suit after dismissal of appeal— Power to 

^^^n'aDDellate Court has no jurisdiction to allow a 
suit to be withdrawn under O. 23, R. 1, C. P. Code, 
with liberty to institute a fresh suit after passing an 
order dismissing the appeal. (^Bhide, /.) LaL Dkv 


C. P. CODE (1908), 0. 23, &. 1. 

y-NATHU Ram. 193 I.C. 137 = 18R.L. 433= 

/N «« « 42P.L.B. 785 = A.I.B 1941 Lab. 18. 

— O. 23. E. 1— Applicability— Withdrawal by one 

of several plaintiffs— Dismissal of suit— Absence of 
decree — Appealability^ 

Where one of several plaintiffs withdraws from the 

suit and the Court dismisses the entire suit on the 
grounds that the other plaintiffs who only derived title 
from the one who had withdrawn, had no case to go on 

with, the order is not one under O. 23, R. 1 but a dis- 
missal of the suit on merits. Though a decree is not 
drawn up in such a case, an appeal lies because the 
decision amounts to a decree. The absence of a decree 
would not invest the High Court with jurisdiction to 

interfere m revision, (^w^ /.) Vilayatali Khan 
Z*. Khairunissa. 1941 N.L. J. 179 = 

^ ^ A.I.E. 1941 Nag. 180. 

0. 23, E. 1 and S. ll—Bar to fresh suit— Court 

allowing plaintiff to file fresh suit and dismissing suit 

Fresh suit — If barred by res judicata. 

Where on an application for withdrawal of a suit 
under O, 23, R, 1, C. P. Code, the Court passes an order 
granting permission to the plaintiff to withdraw the ‘^uit 
with liberty to bring a fresh suit, and also adds that ‘’the 
suit stands dismissed,” these words are really a surplus- 
age and possess no significance whatever, and a fresh 

'X 5 ^^°/ {Tekckand and 

Abdul Rashid,//.) Chanan Singh Commii'tef 
OF Management for Gurdwara Mai Malan. 

1.4 « -r (1941) Lab. 331 = 196 I.C. 134 = 

14 E 1^129-43 P.L.E. 661=A.I.E. 1941 Lab. 192. 

— -0. 23, E. 1—Bar to fresh suit— Non-payment 

Of costs. ^ ' 

Where a plaintiff who has been allowed to withdraw 
a suit under O. 23, R. 1, C. P. Code, with permission to 
bring a fresh suit has been ordered to pay costs to the 
defendant but no time limit has been fixed for such pay^ 
ment, and such payment has not been made a condition 
precedent to the institution of a fresh suit, the failure of 
the p aintiff to pay costs is no bar to the maintainability 
of a fresh suit. {Teh Chand and Abdul Rashids //) 

Chanan Singh committee of ManagLent 
FOR Gurdwara Mai Malan. 

I.L.E. (1941) Lab. 331 = 196 I.C. 134=^ 

14 E.L. 129 = 43 P.L.E. 661 = 

O 23 R 1 71 / / A.I.E. 1941 Lab. 192. 

— — O. 23, B. 1—Duty of Court— Grant of permis- 
sion to withdraw suit. ^ 

The provisions of 0. 23, R 1 C P .. • 

that the Court should be satisfied’ about the conditions 
jastifymg withdrawal of the suit under that 
before granting permission. (Bhide, /.) t ditvt 

Nathu Ram. 193 I.C. 137 = is B L 4 mI 

^ o, ^^2^.B.786=A.I.E. 1941Lah 18 

^5* ^ suit— If can be 

granted on dismissal of suit, ^ 

A Judge cannot give leave to a plaintiff to file a fresh 
suit upon the d.sm|ssal of an earlier suit but only upon 
Its withdrawal. {Roberts, C.f, and Moselv / \ IT 

r-. ma ma Lay. 1941 Sin 

194 I.C. 482=13 E.E. 3U=A.I.E. 1941 E^g. ng 

' O. 23, E. 1 and S. 116 — Revision— rr i- 
against ordir undsr 0. 23, R. 1-Duty of Court-mth 
drawal on the ground of formal defects 
were material defects-Interfer'ence, ' 

In certain circumstances an application in revision 
lies against an order passed by a Court under O 23 
R. 1, C. P. Code and in such a case it is necessar’v 
see vvhether the Court has been ^ilty of rpateripl irre 
gulanty m passing the order. Where a suit dismi.V.!i 
by the trial Court is allowed by the appelUte cr/t to 
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be withdrawn with liberty to file a fresh suit on the 
ground that there were certain formal defects, when 
as a matter of fact they were material defects, the lower 
appellate Court must be held to have acted with material 
irregularity in allowing the withdrawal of the suit and 
its order can be set aside in revision. {Bennett, J.) 

Ram padarath misir v. Data Din Misir. 

193 I.C. 892 = 13 R.O. 622 = 1941 O.L.R. 371 = 
1941 A W.R.(Rev.) 310= 1941 O.A. 343 = 
1941 O.W.N.668 = A,I.E. 941 Oudh 417. 
'■ “'O. 23, R. 1 — Seope and effect — Order permitting 

withdrawal of suit with liberty — Subsequent application 
for revival of suit on ground of non acceptance of terms 
or to alter or vary terms — Maintainability, 

If a plaintiff simply wishes to withdraw from suit 
he can do so without asking for any permission from the 
Court. But if he wishes to withdraw his suit with 
liberty to institute a fresh suit in respect of the same 
subject matter, he has to ask for permission from the 
Court, and it can be given only on such terms as it 
thinks fit. It is clear that the permission relates not to 
the withdrawal of the suit but to the filing of another suit 
when once the suit is withdrawn it is no longer pending. 
After the order is made permitting the withdrawal of the 
suit on certain conditions, it is not open to the plaintiff 
to ask the Court to modif> or to annul the conditions, 
the suit having already ended when the order is made. 
Once the order for permission to withdraw is made and 
the suit has ceased to exist it is not open to the plaintiff 
to revive the suit on theground of non-acceptance of the 
terms. This should be before and not after the order of 
withdrawal is formally made. (Divatia, /.) JAIJIBAI 
MODI V. Bhikhibai Chanddlal. 

196 I.C. 333 = 14 B.B. 121 = 43 Bom L R. 646 = 

A.I.R. 1941 Bom. 290. 

■ ■ 0. 23, R. 1 — Suit instituted in accordance with 
permission given under — If can be allowed to be with- 
drawn. 

There is nothing in the Civil Procedure Code, or any 
other law, which lays down that under no circumslance.s 
can a suii instituted in accordance with the permission 
given under O. 23, R. 1, C. P. Code, at the time of the 
withdrawal of the first suit be allowed to be withdrawn 
with the liberty to bring another suit. {Tekchand and 
Abdul Rashid, //.) CHANaN SiNGH zy. COMMIITEE 
OF Management for Gurdwara Mai Malan. 

I.L.R. (l941)Lali. 331=196 I.O. 134 = 
14 R.L.129 = 43 P.L.R, 661= A.I.R. 1941 Lah. 192, 

23, R, 1 (2) — Scope and object — Request for 
Permission owing to abundant caution~^lf could be 
granted,' 

The main object of sub-rule (2) of rule 1 of O. 23. 
C. P. Code is to prevent the defeat of justice on techni- 
cal grounds and the words ‘sufficient grounds’ refer to 
some defect in the suit, which had the effect of shutting 
oiU a fair trial on the merits and arose out of some error 
made in good faith by plaintiff or by the Court at the 
instance of either party which could only be effectively 
set right by a trial de noVo, In a case where there was 
no defect which shut out a fair trial, but the plaintiff’s 
cause of action disappeared and he out of an abundant 
caution to meet a possible claim by the other side made 
a request for permission to bring a fresh suit it was held 
that under those circumstances permission ought not to 
be reserved to the plaintiff to bring a fresh suit. 
{Clarke, Jf) JAMNADAS zy. BEHARILAL. 

196 I.C. 644 = 14 R.N 110 = 
1941N.L.J. 382 = A.I.R. 1941 Nag. 268. 
•——•0. 23, R. 1 (2) Cb) — ‘‘Sufficient grounds’’ — 
Meaning of. 1940 Dig., Col, 316. JagadaMBal 
V , Sundarammal. AJ.B. 1941 Mad. 46. 
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O, 23, R, 1 (3) — Applicability— Application 

under para, 20, Sch. II— If ^suit\ for purposes ofO. 23, 
h. 1 Wit hd rawal without liability— ^I f bars subsequent 
suit to enforce award or suit on original cause of action 
apart from award— 'Subject-matter,** 

An application under Sch. II, para. 20, C. P. Code, 
to file an award, though it is numbered and registered as 
a suit, is not a suit for all purposes. In respect of a 
promissory note executed by the defendant to the plain* 
tiff in June, 1933, there was a reference to arbitration 
without the intervention of the Court in 1935, and an 
award was made. On 14—6—1935, the plaintiff applied 
to file the award under para. 20. Sch. II, C. P. Code and 
on 18—9 — 1936, he applied for permission to withdraw 
the application on the ground that he had to file a sepa- 
rate suit, but did not specifically ask for liberty to bring 
a separate suit. The Court made an order permitting 
the withdrawal. On 28— 10— 1936. the plaintiff filed a 
suit to enforce the award and secondly to recover the 
amount due on the promissory note. It was pleaded 
that the suit was barred under O. 23, R. 1 (r), as no 
leave to bring a fresh suit had been granted. 

Held, (l) that an application to file an award and a 
suit to enforce an aw'ard w’ere not in pari materia, and 
O. 23, R. 1 could not be construed to mean that the 
withdrawal of an application without liberty reserved 
was a bar to the institution of a suit, as the word “suit’’ 
in the rule if it could mean an application to file an 
award at all, must mean that wherever that word occurred; 
(2) that even if it be held that the withdrawal of an 
application to file an award without liberty to apply 
again barred a suit, it would only bar a suit on the same 
subject-matter; (3) an application to file an award and 
a suit afterwards brought to enforce the award were not 
proceeding in respect of the same subject-matter; (4) 
that a fortiori, the plaintiff’s claim for relief on the 
original cause of action apart from the award was not 
on the same subject-matter, and hence the suit was not 
barred, as the plaintiff’s failure to obtain leave of the 
Court to bring the suit was not fatal to his suit. 

Obiter. — O. 23, R. 1 is essentially a rule of procedure, 
and it would seem that it would under S. 141, C. P. 
Code, apply to an application to file an avs'ard, whether 
the application is to be regarded as a suit or not, 
{Broomfield and Macklin, JJ.) GaNPAT KlNUSHET 

V. ViTHAL Bhikan. 43 BoluXR. 976. 

0. 23, R. 1 (3) — Bar of suit — Ejectment suits— 
Lapse of time and fresh opportunity for ejectment— If 
makes second suit different from the first. 

Where the facts constituting the basis of the plaintiff’s 
rights and the infraction are the same the mere passage 
of lime with the recurrence of a fresh opportunity for 
ejectment dees not constitute any such substantial 
difference as will make the subject matter of the second 
suit different from that of the previous suit. {Satke, 
J.M.) HAJ ShaTRANJA Jl V. GUMANI RaM. 

1941 O.W.N. 692=1941 A.W.R. (Rev.)440« 
1941 O.A. (Supp.) 370 = 1941 B.D. 374. 

O. 23, R. 3 and S. 116 — Adjustment — Award in 
arbitration with permission of Couri—SuPersessiott^“ 
Appeal — Revision — If lies. 

An award in an arbitration whether with or without 
the permission of Court cannot be recorded as an ad- 
justment by compromise under O. 23, R, 3, C. P. Code 
and therefore an order superseding an award is not 
appealable. Nor is it revisable under S. IISC, P. 
Code, because there is no ‘case’ decided. {Clarke,/] 

Hansraj ty. Shankarlal. 1961.0.770* 

^ 333 = A.I.B. 1941 Nag. 263, 

O. 23, B. 3— Compromise— Recording of— What 
amounts to— Decree directing effect to be given to com- 
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promise, without setting out the text of it. See 1940 
Dig., Col. 317. Jagat Singh v, Sangat Singh. 

72 C.L.J. 287-22 P.L.T. 407. 
■' "O. 23, R. 3 — Decree in tertm of compromise — 

How to be drawn up. 

Where a compromise covers both matters relating to 
the suit and also others extraneous to it, the decree 
should either recite the whole of the agreement and then 
conclude with an order relative to that part that was 
subject of the suit or introduce the agreement in a 
schedule to the decree. {Clarke, /.) Shanker 
Balkrishna V. Shree Gopal Krishna. 

196 I.O. 232 = 14 R.N. 91 = 1941 N L.J. 207 = 

A.I.E. 1941 Nag. 197. 

O. 23, R. Z— Procedure under — Agreement re^ 

corded — Decree, tf can be passed any time. 

The procedure under O. 23, R. 3 consists of two steps : 
first the agreement or compromise has to be recorded, 
and secondly a decree must then be passed in accordance 
therewith so far as it relates to the suit. When the 
agreement has been recorded a decree can be passed any 
time. {Roberts, C.J. and Dunkley, /.) V. M. R. P. 

Chettyar Firm v. Hajee Mahomed Sultan. 

A.I.R. 1941 Rang. 316. 

—■ ■— O, 23, R, 3 and O. 21, R. 2 — Relative applica- 
bility — Mortgage sutti — Compromise relating to whole 
subject-matter before end of proceedings, 

A mortgage suit does not come to an end until the 
mortgaged property has been duly sold and the sale 
proceeds dealt with, or if there is a right to a personal 
decree under O. 34, R. 6, C.P. Code, until that personal 
decree has been passed, and therefore any agreement of 
compromise relating to the whole of the subject-matter 
of the suit which is entered into by the parties before 
the conclusion of the proceedings in a mortgage suit is 
an adjustment of the suit which falls to be dealt with 
under O. 23, R. 3 and not under O. 21, R. 2. 
{Roberts, C.J. and Dunkley, J.) V.M.R.P. CHETTYAR 

Firm v. Hajee Mahomed Sultan. 

A.I.R. 1941 Rang. 316. 

-O. 23, R 3 — Terms of decree under — Matters not 

forming subject matter of suit— If can be included in 
decree. 

Under O. 23, R. 3 all terms which form the conside- 
ration for the adjustment of the matters in dispute, 
whether they form the subject-matter of the suit or not, 
become related to the suit and can be embodied in the 
decree. {Roberts, C. /. and Dunkley, /.) V. M.R.P. 
Chettyar Firm v. Hajee Mahomed Sultan. 

AXR. 1941 Rang. 316. 


O. 25, E. 1 {Z)— Female plaintiff —Security 

when can and when cannot be demanded. 

As regards a plaintiff who is a woman, the legislature 
has specifically laid that security may be taken from her 
in certain circumstances in a suit for payment of money. 
Inclusio unius exclusio alterius, and therefore security 
cannot be taken from a female plaintiff in a suit for 
property. There is no discretion left in the Court for 
taking security in any case or in any set of circum- 
stances other than those specifically provided for. {Col- 

listers J.) SURAJKUAR v. SaNT SINGH. 

ttsters J.) ^ ^ ^ 418 = 196 1.0. 102= 

14 R.A. 123 = 1941 A.L.J. 249 = 
1941 O.A. (Supp ) 248 = 1941 O.W.N. 628 = 
1941 A.I,.W. 432=1941 A^W E.fH a) 138 = 


26, B. 1 — Pardanashin lady — Right to be 

A pardanashin lady should not be compelled either to 
jpear in Court personally or attend Court even 
tLugh she may have failed to observe the restraints 
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of the parda system on previous occasions. She should, 
therefore, be examined on commission. {Edglcy, /.) 

Kissen lal Kankoria V. purshottam DaS. 

I.L.R. (1941) 2 Cal. 155. 
■ O. 26, R. 8 (aj — Sick witness — Evidence taken 
on commission — If inadmissible. .St^l940 Dig., Col., 

318. Snehalata Df.vi V. Janardan Prasad 
Singh. 191I.C. 288 = 13 E.P. 292=7 BR 168. 

' 0. 29, R. 1 — Suit against Municipality — Power 
of Secretary to engage counsel — Special authorization by 
Municipality — If necessary. 

Under O. 29, R. 1, the Secretary of a Municipality can 
sign and verify the written statement, and the fact that 
he has been generally empowered to institute and defend 
suits is enough to authorize him to engage a counsel to 
defend actions against the Municipality. Defending an 
action is certainly different from instituting an action. 
The latter step requires initiative which should certainly 
come from the Municipality itself and not from its 
agent. Hence a special authorization by the Municipa. 
lity is not necessary as is required for instituting suits. 
{Mir Ahmad, J.) TlLA MaHOMED v. MUNICIPAL 
COMMITTEE, PESHAWAR. 196 I.C. 648 = 

A.I.R. 1941 Pesh. 76. 

0. 30, R. 1 — Applicability— Joint Hindu 

family firm— Punjab. See 1940 Dig., Col., 3l8. 
NANDGOPAL OM PRAKASH v. MEHNGA MaL KISH- 
ORl LAL. 192 I.O. 383 = 13 R L. 371. 

“ O. 30, R. 1 — Applicability — Joint Hindu family 
trading film— Punjab. 1940 Dig. Col.. 3 18. ATMA 

Ram v.Vmar ALI. ^ I.L.R. (1941) Lah. 39. 

0.30, R. 1— Suit by sole proprietor — Proper 
frame of suit, 1940 Dig., Col. 318. LUCKNOW 

Automobiles v. replacement Parts Co. 

on T, o o Luck. 357. 

U. 30, R, 8^Scope~Defendant served as part-- 

ner— Appearance in protest and denial of being partner 

— Right to ask for issue of partnership being tried first. 

1940 Dig. Col. 319. Nandlal Tribhovandas 
Z'. baker Jafer & CO. 191 1.C. 633 = 13 E B. 189. 

10 — Applicability — Hindu joint family 
trading firm. SeeC.?. CODE, O. 21, R. 50 AND 

O. 30,R. 10. 7Cut.L.T. 21. 

O. 30, B- 10 — Scope — Person sued in name 
adopted for purpose of dealings — Another using that 
name independently or by transfer of business before 
suit — If ipso facto become liable for debts incurred by 
former. 1940 Dig., Col, 3l9. JaISINGHAni, In 

^ ^ 1911.0. 635= 13 R.S. 160. 

0. 32, R. 3 — Appointment of guardian— Fa'her 

refusing to act and suggesting mother— Mother if should 
notify willingness. See l940 Dig., Col., 320. Ram 
Charan Das v. Bhagwat Saran. 

191 I.O. 620 = 13 R.A 242. 

O. 32, R. 3 — Appointment of guardian 

Minor’s name wrongly given— None misled in fact— 
Objection in execution— Sustainability. See 1940 Dig 
Col. 320. Ram Charan Das v. Bhagwat Saran 

191 I.O. 620= 13 R.A. 242. 
— — O. 32. Rr. 3, 6 aud 7 — Compromise on behalf 
of minor defendant— Right to enter into— Natural 
guardian of minor— Compromise by— Guardian ad 
litem not parly to compromise — Minor— If bound See 
1940 Dig., Co). 320. AwadeSH PraSad MiSSlR » 
Widow OF Tri.beni Prasad. 192 i.c. 170 = 

13 E.P. 411 = 7 B E. 322=22 Pat.L T. 223. 

0. 82, Rr. 8 and ^—Guardian— Absence of valid 

appointment — Binding nature of decree. 

In cases where in fact a guardian was appointed and 
in fact the guardian had acted for the minor the appoint- 
ment may not lie capable of being called |n question, op 
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the ground of any irregularity. But where no one has 
appeared for the minor at all and there has been no 
valid appointment and the notices sent to the nominated 
guardian have been refused, any decree that may 
be passed against the minor in such circumstances 
cannot be regarded as a mere irregularity. It is 
a wholly illegal procedure and no minor can be bound 
by such a decree. i^Dar, /.) SHaH Vdey Ram v. 
Kanchan Singh. 1941 R.D. 658 = 

^ A.L.W. 740. 

O. 32, a. 3 (Nagpur)— -‘•S'/z/V against minor 

O - z . . . . 


35 « 


major — Subsequent amendment and appointment of 
guardian — // affects limitation. 

Where a person was sued as a major and subsequently 
on an objection that he was a minor, he was treated as a 
minor and a guardian was appointed, on a contention 
that the suit against him was barred as it should be 
taken to have been instituted only on the day the guar- 
dian was appointed, it was held that O. 32, R. 3 did not 
meari that the suit was a nullity until a guardian was 
appointed or that no suit could be taken to have been 
instituted till such date and for purposes of the Limita- 
tion Act it did not matter whether the person was a 
major or a minor and further that the suit, so far as 
Limitation Act was concerned W'as against the proper 
person, w’hether he was described as a major or a minor 
and it would be within time, if it was within time on 
the date on which the suit was instituted by the filing 
of the plaint. It was held further that the question of 
guardianship was a separate matter and related not to 
the institution of the suit but to the right of the plaintiff 
to carry it on against the minor. {Bose. J.) ABDUL 
AZIZ t/. Sk. Amir. 193I.C. 805 = 18 E.N. 348 = 

1941 N.L.J. 116 = A.I.E. 1941 Nag. ISO 


'0.^2,U.3{5)—Appeal~JVotice servedonguar. i—n/^pticaoisny^/ixeeufion Proceed- 

dian ad litem appointed m lower Court— Power of of sanction— Effect-Minor challeneinp 

i lifAm \ eoUidr/tmifA — • • 


, - irwcr Ot 

Court to appoint fresh guardian ad litem without dis 
charging existing guardian. 

Where in an appeal to the High Court from a decree 
of a lower Court, it is found that a guardian ad litem 
had been appointed in the lower Court for certain minor 
respondents and that such guardian has been served with 
this notice of appeal, it is not proper for the Registrar of 
the High Court to appoint a fresh guardian for such 
minors until the existing guardian has been dicharged. 
{Agarwala and Rowland. JJ.) LaLJI MaNDAL v\ 
Parbal Mandal. 13 E.P. 347= 191 1.C. 794 = 
7B.E. 260 = 22 P.L.T. 362 = A.I.E. 1941 Pat. 224. 

“ -O, 32, E. 3(6) — Existence of Court guardian— 

Appeal by minor through different guardian— Com^ 
petency. 

Where a gaardian appointed by Court for a minor is 
still due to function, not having been removed and 
being alive, an appeal filed by the minor under the 
guardianship of another person is illegal and of no 

l Chhadami. 

1941 A.W.B. (Epv.) 927 = 1941 O.A. (Supp.) 801 = 

—a 32, B. 4 

probate Proceeding. 

A non-contentious proceeding for probate is not a suit. 

Consequently O. 32. K,4(3). C. P. Code, does not in 

terms apply to a non-contenllous probate proceeding. 

Akram, //) PaSUPATHI SadHU 

^ MUKHERJee. 74 383.' 

-^—0- 32, 4*A (A\l.)^Funds for Court guar- 

dian P rocedure for obtaining. 

Where an advocate is appointed guardian of a minor 
and the matter comes up to the High Court in which the 
minor iS a respondent it is the duty of the advocate to 
make a formal application to the High Court at the ear- 


C. P. CODE (1908),, O. 32, B. 7. j 

"O' "-ait ‘i» (he appeal comes 
on for hearing and then communicate orally to the Court 
through an advocate appearing for another respondent, 
his '^®9uest for funds. The Court cannot take notice of 

^•) Ram lal v. Ram Din Kiledar 
196 1.0. 695 = 1|R.A. 75 = 1941 O.A. (Supp') 6r9 = 

1941 A.L.W. 791 = 1941 A.L.J. 370 = 

1941 A.W.E. (H.O.) 224= 
n RQ T> e, 1941 All. 318. 

to refe?i^th^ r ^'^\^^^^PP^*^^^i^i^y-Agreement 
r.Zil or lunatic is can- 

cer ned-Leave of Court— Materials to be furnished. 

minor TS' arbitration in a case where a 

thrLi\Tof o.^aTr 7‘c“p 

before the matter could be referred to ^rbitrafiom 
leave of the Cr^rt must be expressly got recorded in the 
proceedings. Before granting the leave, the Court 

should exercise a judicial discretion as to propriety of 

o^ lulTaHr'^^ K?" interests of the minor 

or lunatic. All available materials should be placed 

niaterials must satisfy the mind 

of the Court that the action proposed is for the benefit 

of the minor or lunatic. Though it is not possible to 

.ay down ariy hard and fast rule as to what should be 
done in such matteis, this much can be said, that all 
facts necessary for the exercise of a judicial discretion by 
the Court should be placed before it and nothing should 
M concealed, for where the matter is being referred to 

u the parties is a lunatic, there 

should be abundant good faith. {Collister and Baipai, 

JJ.) Ramgopal V. Shanti Lal, 

° ^^°2 = 1941 A.L.W. 977= 
2 (1) = 1941 A.L.J. 696. 

j ’ • — Applicability — Execution proceed- 


compromise— Effect, 

Execution proceedings are a continuation of the suit 

and hence O. 32, R. 7 is applicable to an agreeo'ent or 
compromise made in course of execution proceedings. 
VVhere there IS no sanction as required by sub-R. ( 1 ) 
of R. 7 of that order, under sub-R. (2) of the same 
order the compromise is voidable against all parties 
other than minors. It is only the minor who can sue to 
avoid It and the adults have no such right to avoid it 
on the ground of want of leave. But when a minor sues 
to avoid It, It is voidable against all parties. {Dunkley, 
/.) Ma Kalkma V. Ma Kyaing. 

1940 Eang.L.B. 772 = 193 I.O. 619 = 
13 R.E. 262 = A.I.E. 1941 Bang. 103. 

O. 32, E. 7 and U. P. Eevenue Court Manual 
Para. 94-////>Wr7/Vy of 0.^2, R, 7 to partitiosi 

proceedings. 

Under Para. 94 of the Revenue Court Manual, the 
provisions of O. 32, C. P. Code have been applied only 
to proceedings under S. Ill (3) of the U. P. Land 
Revenue Act. Consequently no sanction of Court is 
required in the case of a compromise in partition pro- 
ceedings. { Harper. S.M, and Sathe. J.M.) JaiSRI 

^ 1941 R.D. 196- 

1941 A W E. (Eev.) S4S-1941 O.A. (Supp.) 267. 

7— Applicability to agreements for 
eference to arbitration in pending suits. See 1940 
Dig., Col. 322. LouNG Tahir v. Ramsing Takhat- 

- o „ , ,,191I.0.291=13B.S. 129. 

“> btUrt Court. 

^ “"Sidering an application for lesve 

funXrr‘“r°" •>“ ■* very serious 

minor and this duty is not one which.onght to be per 
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formed in a perfunctory way. It is obviously difficult 
for the Court itself to go into every matter meticulously 
and to assess the value and so forth. In simple cases 
there are however at least two things which the Court 
ought to have before it— the first is an affidavit from 
the guardian himself that he, at any rate, has consider- 
ed the matter carefully from the minor’s point of view 
and has formed a considered opinion that the proposed 
transaction is for the minor’s benefit. That should be in- 
dispensable in every case. The second item of assistance 
to which the Court is always entitled is a statement at 
the bar from the advocate or professional gentleman w’ho 
represents the minor that he in his professional capacitj 
has examined the matter and has formed an opinion 
that that it is one from which the infant will benefit. 
{^Braund, /.) AKBAR HUSAIN KHAN v. BUDHU 

1941 A. W.E. ( H.O.) 308 = 1941 A L.W. 997 = 
1941 A.L.J. 605 = A.I.R. 1941 All. 4S1. 

‘0. 32, R. 7 — Construction — Duty of Court — 

Leave of Court — Grant of before entering into com- 
promise— If essential — Approval of terms of compromise 
already entered into—Sufficiency. Set 1940 Dig., Col. 
322. awadesh Prasad Missik v. Widow of 
Tribeni Prasad. 192 I.C 170*13 R.P 411 = 

7 B.R. 322 = 22 Pat.L.T. 223. 

— ■ — 0. 32, R. 7 — Leave to refer to arbitration on be' 

half of minor — Form of order granting — Failure to 
give reasons — Effect — Suit to avoid agreement offending 
against 0. 32, R. 7 -Maintainability. 

No particular formula is required for the express re- 
cording of the leave of Court to refer a matter to arbi- 
tration when a minor is involved. Where the Courtis 
informed about the proposal and about a minor being 
involved and grants time to get the express consent of the 
guardian con:erned and after satisfying itself about this 
it makes the reference, it satisfies the conditions of O. 32, 
R. 7 and it amounts to an ‘express recording'of the leave 
of Court within the meaning of that provision. It is a 
salutory rule that the Judge must on the face of his order 
show that he has considered the question of the minor’s 
benefit and give reasons for bis thanking that it is. But 
the omission to record reasons will not make the order a 
nullity, O. 32, R. 7 does not give the minor an unquali- 
fied right to have the matter avoided but vests the Court 
with the discretion to avoid or not to avoid it. An 
agreement which offends O. 32, R. 7 in that the Court 
had not given reasons for its granting leave, cannot be 
avoided by a separate suit in the absence of fraud upon 
the Court, for there is only an irregularity and not an 
illegality, (Stone* C,J, and Bose* Jf) MadANLAL v. 
RamchaNDER Swami. 1941 N.L.J. 601. 

—0. 32, R. 7 — Scope — Arbitration — Agreement 
of reference by guardian ad litem without leave of 
Court— Validity— Option to resile— If available to^ 
parties other than minor— Guardian agreeing to refer- 
ence— Right to impeach validity on behalf of minor. 
.9^^ 1940 Dig, Col 323. RamaNATHAN Chethar 

V. KUMARAPPA CHETTIAR. 

19410. 826 = 14 R.M. 94. 


O. 32, R. 15 — Applicability— Agreement to refer 

to arbitration where minor or lunatic is concerned Leaj/e 
ftf Court— Materials to be furnished. See C. P. CODE, 

O. 32. RR. 7 AND 15. 1941 A.L.J. 696 

0 32 B. 15— of Court— Application for 

appointment 'ot guardian ad litem for fudgment-debtor 
alleged to be insane and mentally infirm for purpose of 
apphing for scaling down decree under Madras Act of 
mZ— Dismissal without judieial inquiry and without 
opportunity to produce medical certificate^ 

Where an application is made to a Court after the 

fin^l decree in a suit has been passed by the mother of 


0. P. CODE (1908)..O. 33. R. 1. 

the judgment debtor for appointing a guardian ad litem 
for the judgment-debtor who is alleged to be mentally 
infirm and unable to manage his affairs for the purpose 
of enabling the guardian to ask the Court to apply the 
provisions of Madras Act IV of 1938 to the decree 
passed in the Court, the Court should hold a judicial 
inquiry as contemplated by O. 32, R. 15, C. P. Code. 
It is not proper for the Court to dismiss the applica 
tion by merely relying on the previous history of the 
litigation and on its opinion after looking at the judg. 
ment-debtor and questioning him. When the applicant 
is desirous of adducing evidence such as a doctor's 
certificate, an opportunity must be given to adduce such 
evidence. Since the consequence of the dismissal of the 
application would be to prevent the applications of che 
provisions of the Madras Act IV of 1938, to a case to 
which they may apply it is incumbent on the Court 
to hold a regular inquiry and to invite the parties to 
adduce proper evidence even if the parties are somewhat 
indifferent, as otherwise justice could not be done. 

(Pandrang Rao* /.) RaMANATHAN ChETTIAR v 
SOMaSUNDARAM CHETI'IAR. 

63 L W. 193 = 1941 M.W.N. 166 = 

505 = (1941) 1 M.L J.234. 

O. 32. R. 15— Procedure— Suit on behalf of 

person of unsound mind— Enquiry into competency of 
next friend— Where to beheld. 

In cases coming under O. 32, R. 15. C. P. Code, it is 
desirable that the Court should, before admitting the 
plaint, insist upon an independent application and an 
affidavit disclosing the facts relating to the unsoundness 
of mind of the person on whose behalf the plaint is 
presented ; it is also open to the Court to direct the next 
friend to produce witnesses before it in order that it may 
satisfy Itself as to the mental capacity of the person on 
whose behalf the plaint is presented. AH that is needed 
IS that there should be some prima fade proof to satisfy 
the Court that the person was, by reason of unsoundness 
of mind or mental infirmity, incapable of protecting his 
interests, because an order permitting the next friend to 

represent such a person is not final. It is always open 

to the defendant to take out an independent application 
to have the said order revoked, when the Court can go 
fully into the matter. But when once the Court permits 
the next friend to sue on behalf of such person, it is not 
open to the Court to raise an independent issue in the 
trial as to the competency of the next friend to represent 
the plaintiff in the suit. (Venkataramana Rao and 
Horwill* JJ.) GOVINDAYYA V. RaMAMURTHI 

63 L.W. 258 = 1941 M.W.N. 198 = 
A.I.B. 1941 Mad. 524 =(1941) 1 M.L.J. 364. 

0. 33, Rr. 1 and 2 Application for leave to sue 
—Claim for damages for slander— Summary dismissal 
on the ground that damages cannot exceed a certain 
amount and referring party to Court of lower jurisdic- 
tion— Propriety. See PRACTICE. (1941) 2 M.L.J. 506. 

——0, 33, B. 1 and O. 9, E. 9— Pauper application 
— Di«=missal for default — Restoration — Propriety- 
Revision, if lies. SeeC. P. Code, S. 115 and 0.9 

1941 O A 497 

:.0-33. R. 1. Expl V 

means —Meaning of— Applicant having share in in- 
heritance though not in possession thereof— Grant of 
leave to ^c without considering whether monev cannL 
he raised with it—Revision^Material irregularity 
An applicant for leave to sue in forma pauperis who 
has a share in an inheritance cannot succeed unless he or 
she shows that he or she is not possessed of sufficient 
means in the sense that the applicant, having a share in 
an inheritance, cannot raise enough money to pay the 
Court-fee, The words “possessed of sufficient Cleans 
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to enable him to pay the fee,” in O. 33, R. 1, C. P. 
Code, mean having sufficient realizable properly to be 
able to pay the Court-fee stamp on the plaint and cannot 
be construed as meaning “having sufficient hard cash 
for the purpose. ’ To ignore the applicant's share in an 
inheritance because he is not in possession of it, and 
allow him to sue as a pauper, without considering 
whether he has shown that with the share he could not 
raise enough money to pay the Court-fee. would amount 
to material irregularity in the exercise of the jurisdiction 
conferred upon the Court under O. 33, C. P. Code, 
affording ground for interference by the High Court 
under S. 115, C, P. Code. {Dhavle^ /.) Jainatun 
Nissa Bibi Idrakunnissa. 7 Cat L.T 28 = 

22 P.L.T. 760 = A.I.R. 1941 Pat. 638. 

- -O. S3 R. 2 aad O. 44, R. 1 — Mortgage decree 

—Mortgagor applying for leave to appeal in forma 

Duly to state in affidavit valuation of equity 
of redemption. See C.P. CODE, O. 44. R. 1 aNI) O. 33, 

^ 46 C.W N. 426. 

33^ fir* 2 ftnd 6“^Scope-“Suit for partition— 
Objection to courl-fec— Order calling on plaintiff to pay 
additional court-fee— Application for amendment and 
for leave to continue suit as pauper— Power of Court to 
allow— Application if defective and liable to be rejected 
—Rules of procedure— Object of. See 1940 Dig., Col. 
325. Chaitan Ray v. Padma Charan roy. 

192 I.C, 223= 13 R.P. 443 = 7 B.R. 360. 

■ ■ O. 33, R, 2 — Scope — Suit in ordinary form — 

Leave to continue as pauper — Power of Court to grants 
Conditions to be satisfied 

The Court has power to allow a plaintiff to continue 
in forma pauperis a suit which has been instituted in the 
ordinary way, but before he can do so, there must be an 
application for permission which must comply with 
O. 33, R. 2, C. P. Code. i^Powland^ /.) POKHaN 
Gorain V. Bengali Gorain. 

196 I.C. 40 = 14 R.P. 171 = 7 B.R. 987 = 

A.I.R. 1941 Pat. 621. 

G. 33, R. 6 (a) — Scope~~Schedule of property-'— 
Omissions — If fatal. 

Omissions of some items of property from the sche- 
dule of properly submitted by a pauper applicant are 
not fatal unless they are mala fide. {D/tavle, /.) 

Jainatun nissa Bibi v. Idrakunnissa. 

7 Cut.L.T. 28 = 22 P.L.T. 760 = 

^ ALE 1941 Pat. 638. 

0. 33, fi. 6 (d) Slid S, lIB—^Dtsmissa/ on 

ground of cause of action being barred — Propriety 

Pension — Competency. 

O. 33, R. 5 (<f) contemplates a subsisting cause of 
action which is not barred by limitation. Where a 
Court confines itself to the application for leave to sue 
os pauper and to the arguments and considers the ques- 
tion of limitation to be simple and decides it against tKe 
applicant, it cannot be said that it has exercised its 
jurisdiction illegally or with material irregularity. It is 
certainly within its powers to decide what it considered 
to be not a complicated question of limitation and hold 
that the application should be rejected as the claim is 
barred by limitation. Such an order could not be re- 
vised. {Clarke, J.) DaRCAH OF SaINT MiSKEEN- 
SHAH BARENA PiR V. Hardayal Prasad. 

1941 N.L J. 473 = A,I.R. 1941 Nag. SSO. 

0. 33, Rr. 6 (d) and 7 — Scope — Duty of Court 
— Jurisdiction to go into evidence and to dismiss appit^ j 
cation on ground of suit being barred by res judicata— 
Dismissal — Interference in revision. 

Where an application for leave to sue in forma 
pauperis, itself does not disclose any want of cause of 
action, the Court should grant leave to the applicant, if 
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other conditons are satisfied. The Court is not entitled 
to look into other evidence, such as documents, at that 
stage and to dismiss the application under O. 33, R. 5 
(d), C. P. Code, on the ground that the suit would be 
barred by res judicata. The dismissal of the applica- 
tion being on a ground not contained in O. 33, R. 5, 
C.P. Code, the Court acts without jurisdiction and the 
order is therefore liable to be set aside by the High 
Court in revision. {Horwill, J.) PeRUMAL AiyaR v. 
SRINIVASA AiyANGAR. 1941 M.W N.64 (2) = 

63 L.W. 201 = A.I.R. 1941 Mad. 398= . 

(1941)1M.L,J. 81. 

— O. 83, Er. 7 and 9 — Grant of leave to sue as 

pauper— ‘Facts justifying dispaupering coming into 
existence since appli cation— C our t re/usiug to consider 
them — Pevision—C. P. Code. S. Il5. 

If facts come into existence since the date of the 
application for leave to sue as a pauper, on which the 
plaintiff can be dispaupered under O. 33, R. 9, C. P. 
Code, there is no reason why the Court can not make 
such an order in anticipation by sttaightaway refusing 
the leave asked for. But if the Court allows the plain- 
tiff to sue as a pauper refusing to take into account 
those facts, it can not be said to act so clearly without 
jurisdiction that the High Court should be bound to 
interfere in revision. {Biswas and Roxburgh, jjf) 
Agent, B. n. Ry. Co. v. Venkaieswapi. 

46C.W.N. 661. 

O. 33. R. 9 — Procedure — Application to dis- 
pauper plaintiff — Time for disposal — Order dispaupering 
plaintiff after judgment in suit and along with disposal 
of suil-Proprkty. See 1940 Dip.. Col. 327. ADI- 
NARAYANA CHETTY V. SRIRANGACHARIAR. 

A.I.R. 1941 Mad. 217. 
" O. 33, Rr. 10, 11 and Court-fee payable— 
Computation — Basis— Amendment of valuation— Subse-' 
quent compromise — Court fee payable. 

The payment of the Court fee under Rr. 10 and 11 of 
O. 33 ought to be calculated on the basis of the valua- 
tion at the date of the filing of the suit which is Ihe 
valuation upon which the plaintiff would have had to 
pay ‘if he had not been permitted to sue as pauper.* 
Hence where a pauper plaintiff gets his valuation 
amended to a figure less than that given originally in his 
plaint, and the suit is compromised subsequently, the 
Court-fee payable to the Government is to be calculated 
not on the amended valuation but on the original valua- 
tion given by the pauper plaintiff. (Braund, J.) 

Secretary of State v. Gomti Kunwari. 

196 10. 246 = 14 R.A. 23= 1941 O A. (Siipp.) 327 = 
1941 A.W.R.Cn.O.) 162 = 1941 A L W. 404 = 
1941 A L.J. 26S = A.I.R. 1941 All. 221. 

^ 0. 33, Er. 10 and 11 — Plaintiff succeeding tnly 

in part — Order for payment of w hole court-fee by defen- 
dant— Propriety. See 1940 Dig.. Col. 327. Mujwtr 
Husain v. Kishwar Jehan Begam. 

16 Luck. 262=191 1.0. 185 = A.I.R. 1941 Oudh 66. 

■ O. 33, R 16 — Applicability — Notice served only 
on some of the respondents— Dismissal of application for 
default~If order refusingto allcnv applicant to sue as 
pauper — Fresh application — If barred. 

An order refusing to allow an applicant to sue as a 
pauper falling within O. 33, R. l5, C. P Code, must be 
an order passed under R. 7 (3) of 0. 33, and R. 7 has to 
be read with R. 6. It is clear that, having regard to 
Rr. 6 and 7, the stage of K. 7 is not reached unless 
notice is given to the opposite party and the Government 
pleader as provided in R. 6. When there are several res- 
pondents, all the respondents must be served with notice. 
1 he Court cannot hear evidence as to pauperism and 
decide the question as against some only of the whole 
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body of opposite party or respondents. When the appli- 
cation is rejected lor default without notice being served 
on all the respondents (only some of them being served) 
it does not amount to an order refusing to allow the appli- 
cant to sue as pauper so as to attract the operation of 
R. l5 of O. 33, C. P. Code, a fresh application is there- 
fore not barred. {DhavU and Chattcrji^ //.) PRO- 
VINCE OF Orissa v. Debya Singh. 20 Pat. 765= 

22 Pat. L.T. 814 = 7 Cut L.T. 34 = 

A.I.R. 1941 Pat. 594. 

O. 83, R. 15 — Refusal contemplated by — Dismiss 
sal of application for default — If bars fresh applica 
tion. 

The refusal which is contemplated by R. 15 of O. 33, 
C. P. Code, is a refusal to allow the applicant to sue as a 
pauper under sub-R. (3) of R. 7 of that order which 
must be the result of an inquiry into the merits of the 
application as directed by sub Rules (1) and (2) of R. 7. 
Dismissal for default of appearance of applicant cannot 
amount to such a refusal. R. l5 of O 33 only authorises 
the application of the principle of res judicata to an 
application to sue pauperis and prohibits the 

entertainment of a fresh application when the 6rst has 
been dismissed on the merits. It does not contemplate 
that a summary order passed without inquiry or contest 
should be given the force of res judicata. {Mullah, /.) 
NIMAR PANDEY V. JAGDISH PANDEY. 

I.Ii.R. (1941) All. 313 = 1961.0 109 = 
14 R.A. 121 = 1941 A.L W. 73 = 
1941 A.W.R.(H C.) 56 = 1941 A.L J. 103 = 

A.I.R 1941 All 166 


0. 33, Rr. 15 aild 5 — of application 

on merits— If bars fresh application. 

O. 33, R. 1'5, C. P. Code, applies only to cases in 
which permission has been refused after the issue of 
notice under R. 7 of the same order, and does not 
apply to cases in which the application has been sum- 
marily rejected under R. 5. An order of rejection 
under R. '5, although passed on the merits, does not 
operate as a bar to the presentation of a fresh applica- 
tion. {Tek Ckand and Beckett^ JJ.) ARYA SamAJ, 

Chaori Bazar. Dei hi v. ram Gopal 

I L.R. (1941) Lah. 709 = 195 I.C. 717 = 

14R.L. 85 = 43 P. L.R. 257 = 
A.I.R. 1941 Lah. 263. 

O 34— Applicability to charges created by 

decrees. 1940 Dig,. Col. 327. Ravchand JiVAJl z/. 

BASAPPA. I L.B 

13 R B. 337 = A.I.R. 1941 Bom. 71. 

^0. 34, R. 1— Necessary parties — Test-Person 

claiming paramount title. , 

In a mortgage suit no question of title arises. The only 
question with which parties are concerned is the question 
of redemption. It is only those who are interested 
in paying in order to save the property who are neces- 
sary parties to the suit. A person who claims a par- 
amount title is not a necessary party in as much as he 
disclaims all interest in the equity of redemption. {Bose^ 
/.) SHAKUNTALABA. .. K^shanlal.^^ ^ ^ ^ 

1941 N.L.J 81 = A.I.R. 1941 Nag 133. 

- 0 . 34. R 1 — Necessary and proper party— Pis- 

Unction— ‘SLit on mortgage against one of several heirs 
of mortgagor— Other heirs impleaded after limitation 

a distinction between ‘necessary party’ and 
. A proper party is not necessarily a 

Y. D. 1941—22 


0. P. CODE (1908), 0. 34, R. 1. 

against one of the several heirs of a mortgagor and the 
other heirs are impleaded after the expiry of the period 
of limitation, the suit against the heirs subsequently 
impleaded would be barred by time unless it can be 
shown that those heirs were represented by the person 
against whom the suit was originally instituted within 
time. It is w’rong 10 say that in every case one of the 
several heirs of a mortgagor represents the others. 
{Agarwal, J.) GUR ChaRAN v. RaM CHANDRA 

Singh. 1941 A.W.R. fC.C.) 373 = 

1941A.L.'W. 1088 = 1941 O.A. 961 = 

1941 O.W.N.1279. 

■ — 0. 34, R. 1 — Non-joinder of all interested parties 
— Effect ot. See 1940 Dig., Col. 328. GiRDHAR v. 
MOTILAl Champalal. I.L.R. (1941) Nag. 615 = 
13 R.N. 267 = 192 I.C. 556 = A.I R. 1941 Nag. 6. 

0. 34, R. 1 and U. P. Encumbered Estates 

Act R. 6 — O. 34, K. 1 if applies to proceedings under 
Encumbered Estates Act— Persons interested in mort- 
gage, subject matter of proceedings under the Encum- 
bered Estates Act— If can be made parties. See 1940 
Dig., Col. 328. Dwarka Nath Singh v. Raj Rani. 

16 Luck. 110, 

■ ' ■ O. 34, R. 1 — Parties — Party claiming par- 

amount title — 1 f necessary pirty. 

It is an established rule that a party claiming title 
paramount in a mortgage suit is not a necessary party.. 
KR.C. Mitter and Akram, JJ) BaRODA PROSAD 

SuKUL V. Naogaon Loan Office, Ltd. 

72 C.L.J. 493. 

0. 34, R. 1 and Form 9, Appx. H— Puisne 

mortgagee-defendant, claiming decree in form No. 9 of 
.4ppx. D— Jurisdiction of Coutt, if affected by the total 
amount being beyond its pecuniary jurisdiction-^Court- 
fee if payable on defendants* prayer for such decree. 

Where in a mortgage suit the puisne mortgagees im- 
pleaded as defendants ask for a decree in form No. 9 of 
Appx. D, the suit for purposes of jurisdiction has to be 
valued ad valorem on the amount due on the plaintiff’s ’ 
prior mortgage and jurisdiction is not lost if the 
amounts claimed on the prior and subsequent mort- 
gages taken together exceed the pecuniary jurisdiction 
of that Court. The relief which the puisne mortgagees 
ask for does not require ro be stamped at all. {Pollock 
and Gruer, //.) GaNPATRAO v. ShaMRAO. 

LL.R (1941) Nag. 194 = 194 I.Cf. 390 = 
13 R.N. 367 = 1941 N.L.J. 106 = 

A.I.R. 1941 Nag. 138. 

O. 34, B. Scope— Mortgage suit — Necessary 
parties— Person interested in mortgage security^ 
Application to be impleaded as party to suit and claim- 
ing adversely to plaintiff— Duty of Court to implead. 

Although it is ordinarily undesirable to implicate in 
a mortgage suit persons claiming adversely to either the 
mortgagor or the mortgagee, this does not apply to the 
case of a person who has an interest in the mortgage 
security and whose claim is not in any way in derogation 
of the rights of the mortgagee or the mortgagor, not- 
withstanding that his claim U adverse to the plaintiff in 
the mortgage suit. If the person applying to be implead- 
ed as a party in a mortgage is interested in the mortgage 
suit, he should be added as a party before a decree Is 
given in the suit. O. 34, R. 1 requires that all persons 
having an interest in the mortgage security shall be 
joined as parties to any suit relating to the security 
{Wadsworth^ J.) MUTHUSWAMI CHETTIAR v 
NARAYANASWAMI CHETT'IAR. 196 I C 389 = 

14R.M. 292 = 1941 M.WN. 517 = 54 li.W. 66 = 

, A.I R. 1941 Mad. 710= (1941) 1 M L.J. 626. 



3 # 


339 


THE YEARLY DIGEST, 1941 
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— — O. 34, B l— Scope— Non-joinder— Effect. See 
1940 Dig., Col. 328, JaSraj Faooji v. Sur.RABAl. 

191 1 C. 483 

0- 34. R. 4— Interest from suit till redemption 

•JOG , 'Sht of mortgagee. Sfe 1940 Dig., Col. 

329. Ohulam Mahomed z/. Rajeshwar. 

I-L.R. (1940; Lah. 668 = 1921.0. 505= 

^ ^ _ 13R L. 385. 

•T K ^ ^ -^ct. S. 68 (g)— 

Lahan gahan mortgage— Decree that could be passed 

Srope and gre^nds for the exercise of discretion of 

Court. .S*=v 1940 Dig., Col. 329. Sitaram z.. Krishna 

I-Ii-R. (1941) Nag. 607. 

4(3)— Scope of - Discretion of Court 
under. MORTGAGE— Anomalous mortgage 

1941 A.L.J. 111. 

O. 34, B. 4 (4)— Suit on prior mortgage — Sub- 
sequent mortgagee impleaded as party— Rights and 
remedies of. *5*.. 1940 Dig., Col. 330. Hfm Chandra 
ROY Z'. Suradhani Debya. 67 I A 309 = 

I L.R. (1940> Kar. (P C ) 271 = 72 C.L J. 298= 

46 O.W.N. 263 = 1941 P.W.N. 63= 
(1940) 2 M.L.J. 505 (P.O.). 

Application of 

tale MoX 

The general rule of appropriation of payments 
towards a debt is that in the absence of a Lcific 

by the debtor, the money is 

fs ^atlsfiGd V" then when that 

aoDl efev;n **'" This principle 

in exeLtinn f ^ Proceeds of the properties sold 

in execution of a mortgage decree. Therefore, in the 

absence of a direction to the contrary in the decree the 

sale proceeds of the properties sold in execution of a 

mortgage decree must be applied 6rst in payment of 

decree 9 aSa' A**"' i" 

fJU SbLAKHAN MaL. 

326- A.I.R. 1941 Lah 386 (F.B.). 

h, .. decree— If must inssariabh 

be tn accordauee wUk prelimiuary deerit— Power L 

"‘‘Y ° ”01 available for sale thourh 

‘ncluded prelimiuary decree ' ^ 

dance ■" "“O'' 

aance with the preliminary decree ; but where there is an 

obvious mistake in the preliminary decree, the CouN is 

not bound to repeat that mistake, when passine the final 

decree. Particularly in the case ol a final decree for sa?! 

in a mortgage suit, the Court must not direct the sale of 

any mortgaged property which is no longer available for 

sale under the mortgage, though it is rrm^gly included 

in the preliminary decree. {Chatterii /I Rtimia 

B^Ri Misra n, Benudhar Panda. 'i Out.LT 49 

fiyy.i snit—Applicaticn for 

sui7f- UP of\m~/f UrminaUs 

suit Right to apply for final decree fer balance due. 

A mortgage suit must be considered to be pending till 

a final decree under O. 34.R. 5 (1) or (3) is passed and 

for a final decree lobe 
made for the balance due to him under the preliminary 

tT7'th ^ ® 

S that decree has been discharged under 

ol of 1938. and that the order 

nPri^H appealed against within the 

J^Tt^n r preclude an appli- 

cation fpr a final decree for the balance, if any. found to 


94 

O P. CODE (1908) 0.) 34 E. .6. - ' 

be due to the plaintiff. The refusal to pass a final decree 
is not and cannot be a dismissal of the suit. {PVadsworth 
and Patanfali Sastri, JJ.) SUBBAYVA v. VenKaTA 
Hanumaniha BhuSHanarao. 64 L W. 107= 
1941 M.W.N. 741 = 4 P.LJ. (HO.) 280 = 
A.I.E 1941 Mad 817= (1941) 2 M.L.J. 126. 


O. 34. E. 6 (3) — Execution of mortgage decree— 
Decree-holder s right to proceed against separate iUtns of 
property at different times. 

The intention of the legislature in enacting O. 34, R. 5 
(3), C. P. Code, is to confer aright upon the mort* 
gagee ordinarily to realise his security by bringing only 
a part of the mortgaged property to sale provided that 
b®, *bat the sale of a portion of such property 
wil be sufficient for the purpose of enabling him to 
realise his dues. If in execution proceedings against a 
portion of the mortgaged property only, the mortgagee 
fails to realise his lull dues, there is no reason why he 
should not proceed against some other items of the mort- 
gaged properly; and it certainly cannot be said that by 
failure to proceed against the entire properly he waives 
nh right to do so in a subsequent execution case 

(Edgley,/.) AbdUR ROUF 7/. ABDUR Rahim. 

,I.L.E. (1940) 2 Oal. 520 = 196 LO. 134= 
14 E.O. 48 = A.I.E. 1041 Cal. 206. 

“O. 34, E. 6 (Z)~Scope — Power of Court — Mort- 
gaged property already sold for prior claim—Surplus 
sale proceeds— Final decree declaring mortgagee's right 
to surplus proceeds — Power of Court to pass—C, P^ 
Code, S. I5l. 

Where mortgaged property has already been sold in 
execution of a prior claim and the surplus sale proceeds 
are lawfully payable to the plaintiff mortgagee, there is 

no reason why the Court should not pass a final decree 

declaring the right of the plaintiff to recover the surplus 
sale Droceeds. O, 34, R. 5, would be enough to empower 
the Court to do so. but if that rule be considered not 
wide enough to cover such a case, the Court may act in 

the exercise of its inherent powers under S. 15], C. p 

Code. iChatter/i, /.) KUNJA BEHARI MiSRA v\ 

Benudhar Panda. 7 Cut.L.T. 49. 


0. 34, E. 6 — Applicability— Consent decree provi- 
ding for instalments— Charge ertated on shares of defen- 
dants— Default clause entitling plaintiff to recover whole 

amount on failure to pay two instalments— Right given 

to plaintiff to realise amount by sate of shares — If per^ 
sonal decree— Right to proceed against other property 
Without fresh personal decree— Construction. 

A decree which directs payment of the amount is 
prtma facic a personal decree. O. 34. C. P. Code, regu- 
lates the enforcement by suit of mortgages. The Court 

must read the decree as a whole, and if a preliminary 
mortgage decree provides in the first instance that the 
mortgagor should pay the amount, not into Court but to 
the mortpgee, the Court would not be justified in con- 
struing the decree as an executable decree for payments 
because, taking the decree as a whole, it provides that 
there is not to be a personal decree for payment until the 

foT' a deficit has 

the analogy of a mortgage decree toa'consent decree 

I'n^'thp «'’s"'“ed according to the language used. 

In 'he case of a consent decree, there is no justification 

Dertv° 'k '""® " "PO 'Pecific pro- 

perty, the primary object of which is to secuiTthe credi- 

m'" ‘he creditor abandons his 

right to proceed against other property of the debtor. 
Such an abandonment should not be presumed in the 
absence of language making clear the intention to ab»n- 
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don. To hold that the creditor can only attach other 
property after obtaining a fresh order for payment is to 
ignore the fact that the decree already contains an order 
for payment. A consent decree directed the defendant 
to pay to the plaintiff a lump sum of Rs. 9,000 by yearly 
instalments of Ks. 2,000. There was a default clause 
making the whole amount payable on default of payment 
of two instalments. Then it provided that a charge in 
favour of the plaintiff for the decretal amount of 
Rs. 9000 was given on certain shares belonging to the 
defendant ; it then went on : “If the defendant fails to 
pay the monies in time, the same should be recovered by 
sale of the said shares. The defendant committed default, 
and the shares were sold and realised Rs. 4,350. Subse- 
quently the plaintiff took out a darkhast to recover the 
balance of the debt by attachment and sale of a house 
of the defendant. The latter contended that the plaintiff 
having taken a charge on specific shares, had abandoned 
his right to recover the money by any other means. He 
also pleaded alternatively that if the plaintiff desired to 
proceed against other properties, and had a right to do 
so, he must first of all proceed to get a personal decree 
for payment. 

Held, that the decree amounted to an order for pay- 
ment and could he enforced by attachment and sale of 
any of the defendant’s property; and merely because the 
plaintiff protected himself against other creditors by 
taking a charge on part of the defendant’s property, he 
could not be held to have impliedly deprived himself of 
his right to proceed against any property or delayed its 
enforcement. The plaintiff, having failed to realize the 
whole amount of his debt by sale of the charged shares, 
could proceed under the decree to attach any other pro- 
perty of the defendant which might be available. (2) 
That the decree did not in terms restrict the right of the 
plaintiff to proceed against any other property and it did 
contain a decree for persona) payment and could there- 
fore be executed against the house of the judgment- 
debtor. {Beaumont, C.J.. Macklin and Wassoodew, 
//') GURAPPA GURUSHIDDAPPA V. AMARANGJI 

VaNICHAND. I.L.R. (1941) Bom. 299 = 

193 I C. 217 = 13 R.B 319 = 

43 Bom.L.R. 26 = A.I.R. 1941 Bom. 90 (F.B.). 

0. 34, R. 6— Applicability— Mortgage decree for 

sale and providing for personal remedy in case of insufii- 
ciencyof sale proceeds to satisfy decree— Mortgaged 
property ceasing to be available for sale under decree— 
Right to apply for personal decree without sale. See 
1940 Di«. Col. 331. GaNESWAR PARIDA v. HaRISH 
Chandra Dutta. 191 1-C. 699 = 13 E ^31 = 

7 2ol« 

0. 34, R. Liability— Hypothecation by lessee 


of minerals— Suit by lessor to enforce hypothecation 
against lessee and sub lessee— Decree— Sale proceeds in- 
sufficient— Application for personal decree against sub^< 
lessees— Competency. ^ - 

The lessees of minerals hypothecated certain property 
to secure sums due by way of royalty; in a suit by the 
lessor for royalty against the lessees and sub-lessees 
praying for a decree for sale of the hypotheca.ed pro- 
pLty, a preliminary decree was passed and then a final 
decree also was made. The hypothecated proper y was 
hrn .cht to sale but the amount fetched at the sale was 
nretu^h to "“ tUfythe whole decree. The lessor 
applted under O. 34. R. 6, C. P. f ode. for a personal 

• f’fk^cnhlessLs merely because they were inte 
reri^7h:trS.^ The^. i -0 way personally 

Sr'sonal ‘ deefeeVainst them. C./. W 


0. P. CODE (1908), O. 38, E, 6. 

Manohar Lalh /.) JOYRAM NARAYAN v. SHIVA 
PRASAD Singh. 193 I.C. 32=7 B.R 603= 

13 R.P. 534 = A.I.R. 1941 Pat. 416. 

0. 34, R. 11 — Interest pendente lite — Discretion 

of Court to reduce contract rate. See 1940 Dig., Col. 
331. Jaigobind Singh v. lachmi Narain Ram. 

21 PatTiT. 1109 = (1940) 1 M.L.J. (Supp.)14 (F.C.) 

' " O. 34, R. 11 — Pendente hte interest— Power of 
Court to refuse. See BiHAR MONEY-LENDERS ACT 

(1939), S. 7. 196 I.C. 677. 

0.34, R. 11 — Scops — Discretion of Court as to 

interest pendente lite. 

O. 34, R. 11, C. P. Code which must be read with 
Rr. 2 and 4, gives a discretion to the Court to allow 
interest up to the date for redemption on the amount 
found or declared due by the preliminary decree. The 
interest must be calculated up to the contract rate unless 
the Court finds that such a rate is penal or excessive. 
The Court has no option to disallow interest at that rate, 
even if it be compound interest, unless of course the rate 
is found to be penal. For the period subse- 
quent to the date of the preliminary decree, however, the 
Court has under the rule the option to allow or refuse 
interest. {Chatterfi and Meredith, JJ.) MaDHO 

Prasad Singh v, Makutdhaki Singh. 

19310. 661 = 13 R.P. 687 = 7 B.R. 641 = 
^ ^ 2_2 P.L.T. 317 = A.I.R. 1941 Pat. 378, 

0. 34. R. 12 — Sale of property free from prior 
mortgage — When may be ordered. 

Under O. 34, K, 12, C. P. Code, the Court can direct 
a sale of the mortgaged property at the instance of a 
subsequent mortgagee, free from any prior mortgage, 
only when the prior mortgagee gives his consent, and in 
that case he is bound to give the prior mortgagee the 
same interest in the proceeds of the sale as he had in 
the properties sold. {Mukherjea and Biswas, //.) 

rowshan Khan v. Abdul Khaleq. 

^ ^ 45 C.W.N. 706 = 74 C.L.J.l. 

gage suit for sale Decree for sale refused — Attachment 
and sale of mortgaged property in execution of money 
decree — If barred. 

The plain language of O, 34, R. 14, C. P. Code 
implies obviously that the claim arising under the mort- 
gage must be a claim for which the mortgage is still 
enforceable and upon which a suit could be brought 
Where a suit for sals on the basis of the mortgage has 
already been brought and a decree for sale has been 
refused, it is impossible to hold that in such a case the 
provisions of O. 34, R. 14 can have any application. 
{Chatterfi and Meredith, fj.) SiTARAM v. LaCHMAN 
Lal GOSWami. 20 Pat. 761. 

0. 35, R. 5 Scope — Landlord and tenant 

Interpleader suit by tenant against landlord and stran- 
gei — Maintainability. See 1940 Dig., Col. 333 Yesh- 
want Bhikaji V. Sadashiv Govind. 

LLE. (1940) Bom. 842 = 191 I.C. 665 = 13 R.B. 191 . 

O. 38, Rr. 5 and 6 — Applicability — Conditions 

—Disposal of property subsequent to suit^lf condi- 
tion precedent— Disposal made before suit—Jf may be 
relied on in support of application for attachment ^ 

There is no justification for the view that in order 
that Rr. 5 and 6 of O. 38, C. P. Code, should apply 
there must be a transaction subsequent to the institution 
of the suit. There is nothing in the plain words of the 
rules which would make a transaction subsequent to the 
institution of the suit a condition precedent to the 
application of Rr. 5 and 6. R. 5 refers not to the past 
but to the future. It refers to a -^lefendant who with a 
particular intent is about to dispose of the: whole 
or part of bis property. The fact that he has done 
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so^ after the institution of the suit may be strong 
evidence of the future intention provided he has any 
property left. But transfers before the institution of 
the suit may, as evidence of conduct, be evidence of 
intention after the institution of the suit. 

^ Action under R. 5 of O. 38. C, P. Code, 

IS preventive to provide against future attempts of the 
defendant to place his assets beyond the reach of the 
potentiaJ decree-holder, and is not punitive in order to 
punish such acis of the defendant committed either 
before the suit was 61ed or before presentation of the 
application under the rule. An application under R 5 
may be made at any stage in the suit; if a defendant, 
having knowledge that a suit will be filed against him 
begins disposal of his property with the intention of 
obstructing or delaying the execution of a decree likely 
to be passed against him, there is nothing in R. 5 which 
debars the plaintiff from applying under that rule at the 
time he files his suit, and from relying in support of his 
application not on disposals made subsequent to the 
filing of the suit or subsequent to service of suit on the 

defendant, but on disposals made before the suit has 
been filed. {Davts^ C.J.and IViston, /.) lilSHAMBAR 
DAS & CO. V. SaCHOOMaL KOTt^O.NJAl.. 

I.L.E. (1941) Kar. 362 = A I. B. 1941 Sind 178. 

38, -Scope of — Grounds for attachment 
before judgment — Inference from circumstances. 

O. 38, R. 5 sets out the conditions necessary to be 
fulfilled before an attachment before judgment can 
issue. The Court must be satisfied that a defendant is 
atout to transfer his property in order to defeat or delay 
the interests of the creditor, who seeks to obtain a 
decree against the debtor conceined. Where a debtor 
had transferred more than SO per cent, of his property 
including his residential house and had also changed 
the name of his firm, it was held that the circumstances 

justified an order under O. 38, R. 5. (/Wr.) RaM 
SARUP&. Chiranji Lal. 1941 A.M.L J. so. 

0. 38, B. 10 — Scope — If controls S. 64 — Attach 
ment before judgment — Contract of sale entered into 
before attachment— Effect— Decree-holder’s rights— 

Right to bring property to sale. Ste C. P CODE, S 64 
AND O .JS, R. 10. 43 Bom L.E. 206. 

39, Br* 1 and Applicability-^ Juiuuctiou 

to restrain execution for possession. 

An injunction to restrain the execution of decree for 
possession cannot be granted either under O. 39, R, 1 
or R. 2 pending suit for declaration of title. (Ilavies.) 
Ram Pal v. Chhagan Mal. 1941 A.M.L.J. 23. 

— O. 39, Br. 1 and 2 and Ss. 24, SG^/ipp/icabi- 
lyyofO.Z^.R. 2 {Z)—Iniunction under R. \ — En 
forcement— Procedure — Such proceedings^ if transfer- 
^ff<ct of transfer on interim orders 
Sub-R. (3) of K. 2 of o. 39, C. P. Code does not 
apply to injunctions issued under R. 1 of (). 39, but 
applies only to injunctions issued under R. 2 of that 
order. The enforcement of injunctions issued under 
O. 39, R. 1 is to be under the provisions of S. 36 and 
21, R. 32, C. P. Code. The proceedings for the en- 
forcement of an injurction under O 39, R. 1 are 

ot b. 37, C. P. Code, a Court which has passed an in 

requires execution, ceases to have 
Jurisdiction in the matter of enforcing the order, when 

It ceases to have jurisdiction to deal with the suit and 

^nsequeritly the power of enforcing the order lies in the 
Court which would deal with the interim proceedings if 
it began at that time. {Allsop and Braund. // ) 

dulhin Janaknandini Kunwari p. Kedar Na- 
rain Singh. I.L.e. (1941) All. 296 = 

194 10. 166= 13 B A. 474 = 


THE YEARLY DIGEST, 1941 


344 


0. P. CODE (1908). O. 40, E. 1. ’ 

1941 A.W.E. (H.O.) 61 = 1941 0 A. (Supp.') 66 = 

1941 A.L.W. 63 = 1941 A.L.J. 46 = 

3®^1 O-W.N. 48 = A.I.E. 1941 All. 140. 

— O. 39, E. 2 (3) — Application under — Grant of 

Applicant actuated by personal motives^ 

An application under O. 39. R. 2 (3). C. P. Code, for 
disobedience of an injunction, should not be granted 
where the applicant has not at heart the honour of the 
Court whose authority he says has been condemned but 
IS actuated by personal motives. (^Blacker, /.) SHIV 

Ram Batia v. D. D. Desai. 196 I,c. 776= 

^43 P.L.E. 447 = A. IB. 1941 Lah. 334. 

“ 0. 40, B. 1 — Appeal — Interference with discre- 

tion— Order appointing receiver. See 19^0 Dig., Col. 
534. Pahlad Dass Bhagwan Dass V. Shanti 
^agar. I.L E. (1941) Lah. 690. 

O. 40, B. 1 — Effect of appointment — Possession 
not taken by receiver— Creditor s right to proceed to 
execution. 

It is a well-established rule that until a receiver’s 
appointment has been peifected and the receiver is 
aciually in possession a creditor is not debarred from 
proceeding lo execution. {McNair, J.) SURESH 

Chandra Rov v. Pkakash Krishna. 

- .. ^ 45 C.W.N. 1104. 

O. 40, B. 1 — Execution — Appointment of 
receiver— Proceedings to be transferred to Collector. 
Sec 1940 Dig., Col. 335. NaraIN DaS GulaB SingH 

z;. Paiula durbar. 191 l.c. 704=13 K.L 326. 

— ; O. 40, B. 1 — Execution— Appointment of re- 

ceiver— When may be made. See C. P. CODE. S. 5l. 

.in T, . r- 46 O.W.N. 1104. 

^0, B. 1— Execution of money decree— Ap- 
pointment of receiver— When justified. 1940 Dig 
Col. 335. Pahlad Dass Bhagwan Dass p. Shanti 
^agar^ I.L.B. (1941) Lah. 690, 

0. 40, B. 1 — Execution — Receiver appointed in— 
Judgment-Jebtor subsequently adjudicated insolvent— 
Costs, charges and expenses incurred by receiver— J f 
can be recovered from insolvents* estate — Presidency^^ 
Towns Insolvency Act, S. 54. 

Where subsequent to the appointment of a receiver 
of the property of the judgmenl-debtot at the instance of 
the decree- holder, the judgment-debtor is adjudicated 
insolvent and the possession of the property is made over 
to the Official Assignee, the receiver is only entitled to 
the costs and expenses incurred in the execution proceed- 
ings till the date of the order of adjudication to be paid 
out of the estate of the insolvent. The receiver's remedy 
for the other charges and expenses he has incuried, vis., 
rent due for premises of which he was in occupation and 
charges in respect of durwan and estate clerk will be 
against the person at whose instance he was appointed. 
{McNair, Jf) DeVA DUTTA SaROWGEE v. P C, 

mittek and Sons. I.L.E. (1941) 2 Cal' 37. 

0. 40, E. 1 — '"/ust and convenient"— Appointment 
of Receiver — Interference with status quo. 

Defendant's brother who died leaving as his heirs a 
widow and an infant son carried on a bakery business in 
the name of Adam Suniar & Co.” A few days before 
the death of his brother the defendant entered upon the 
business piemises, look possession, removed the board 

which described the business as "Adam Sumar & Co.. 
Bakers and Confectioners,** and put his own board 
Ismail, D. Adam Sumar, Bakers and Confectioners.” 
The widow and her infant son therefore filed a suit for 
a mandatory injunction directing the defendant to desist 
fiom Interfering with the business and to remove 
himself from the business premises of Adam Sumar & 
Go., and for an account. Along with the suit the plain- 
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tiffs filed an application for the appointment of a 
receiver to carry on the bakery under O. 40, R. 1. 

Hdd^ that it was impracticable and highly undesirable 
in the circumstances of the case to interfere with the 
status quo though ordinarily it would have been proper 
to appoint a receiver. {^Lobo, /,) AISHaBaI v . Maho- 
MED ISMAIL. 196 I.C. 503= 14 B.S. 28 = 

A.I.E. 1941 Sind 112. 
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- — 0. 40, E. 1 — Mortgage executed by receiver under 

Court's order — Order sanctioning loan on first charge — 
Precedence of mortgage over earlier encumbrances creat- 
ed by parties. 

In those cases where the order of the Court simply 
sanctions a loan by the receiver on a first charge of the 
properties, but does not indicate the purpose for which 
the loan is sanctioned, the creditor who advances the 
money is entitled to assume that everything was in order 
and so he ought to get what the Court had promised to 
give him, precedence over earlier encumbrances created 
by the parties. In such cases the Court cannot break 
faith with him. In cases, however, where the order itself 
recites the purpose of the loan, different considerations 
should apply. If the purpose of the loan as set out in 
the order is for preservation or protection of the property 
committed to the care of the receiver, or if the order is 
made in an administration suit or in a partition suit for 
working out the lights, liabilities and obligations of the 
co-sharers of the joint properties in the course of parti 
tion, the mortgagee from the receiver would have first 
charge in accordance with the order. The principle 
seems to be this. By the appointment of the receiver 
the Court takes upon itself the duty of protecting and 
preserving the subject-matter of the suit, which it 
discharges through its own officer, namely, the receiver. 
It must therefore have all powers which are incidental 
and necessary for the discharge of that duty. It will 
have therefore the power to sanction loan to be raised by 
the receiver, and if necessary, to direct the mortgage to 
be executed by him for securing it to have precedence 
over earlier mortgages executed by the parties. He may 
be unaware of such prior mortgages or ^en if aware, 
may not give notice to those mortgagees. This power of 
the Court being thus incidental to and necessary for the 
performance of its duty to protect and preserve the 
subject-matter of the suit, which it has taken upon itself 
by appointing a receiver, must be measured and imited 
by its duty, where its exercise comes into conflict with 
the rights of third parties which are not beforyt and to 
whom no notice had been given, or who had not con- 
sented. In such a case the principle of breach of faith 
be the decisive factor. It is a question of power 

orTurisdfetion of the Court. If the Court 

itself a power which it does not possess and does an act 

aSctfnrpersons not parties to the suit, its acts cannot 

Dreiudice ^the rights of such persons. In such a case, 

the mortgagee from the receiver cannot protect h.mse f 
tne morrgag Court had acted within its 

power?r.h o der‘o:‘tie^ basis of which he a«ed « 
powers, *0'^" . t of power in the Court, 

would indicate w nt Devi zi. Jl- 

{MiUir a»d Akramy (1941) 1 Cal. 155 = 

banmal Babu. £0.^45 C.W.N. 68 = 

72 C.L.J. 427 = A.I.E. 1941 Cal. 163. 

o 40 B \-MortgaZe suii-Appointm,nt of 

receiver— Payment of posses- 

In a mortgage sui mortgagor is under no 

sioB of the of the aforesaid property, 

duly to ‘ -eiver to preserve the property by 

laying" tht‘/ubUrdem"d. dc. MUUr W 


C. P. CODE (1908), O. 40, E. 1. 

kar, //.) HaRIDAS SaHA V. DULAL CHANDRA. 

A.I.E. 1941 Cal. 305. 

O. 40, E. Partition suit— Appointment of 
recei ver— Power of parties to deal with their shares 
thereafter, 

A mortgage executed by the parties to a partition suit 
is valid notwithstanding the fact that they executed it 
after the appointment of a receiver without any reference 
to the Court. The litle to the properties does not vest 
in the receiver appointed under O. 40, C. P. Code, for 
the management and preservation of the properties in 
suit. The parties have, therefore, the power to deal 
with their shares without reference to Court, provided 
that their acts do not interfere with possession of the 
receiver. The receiver could exercise the powers of the 
owners in the matter of execution of documents and if 
the Court sanctions a loan on mortgage, he could validly 
execute the mortgage instrument soas’to bind the shares 
of the parties. {Mitter and Akram, //.) BHADRABATI 

Devi v , Jibanmal Babu. LL.R. (1941) 1 Cal 155= 

194 I.C. 660 = 14 E.C. 6 = 72C.L.J. 427 = 

46C.W.N.68 = A.LR. 1941 Cal. 163. 

0. 40, E. 1 — Partnership-Suit for dissolution 
—Receiver appointed— Judgment-creditor's remedy— 
Charging ordtr^Application for— Proper forum— 
Effect of such order. 

Where ^ in a suit by a partner for dissolution of 
partnership a receiver is appointed of the assets of the 
partnership, the remedy of the creditor who had obtain- 
ed a decree against the partnership firm is either to 
apply to the Court which appointed the receiver for 
leave ^ to attach some specific property or for an order 
charging the assets in the hands of the receiver on 
giving an undertaking to deal with the charge according 

is no doubt that the 
application for a charging order must be made to the 
Court by which the receiver was appointed. But where 
the Court which appointed the receiver in the partner- 
ship suit and passed the decree in the creditor’s suit is 
the same, and all the parlies in both suits are present, 
including the receiver, there can be no objection to a 
charging order being made on an application made in 
the creditor s suit, instead of in the partnership suit, and 
the cause title can be formally amended. The effect of 
a charging order will be to give the judgment creditor’s 
priority over creditors who have not proceeded to judg- 
ment. {^Mctdair, /.) SURESH ChaNDRA ROY v 

Prakash Krishna. 45 0 W N 1104* 

1— of receiver— Right to sue 
for debt due to deceased person— Succession certificate if 

A receiver who is an officer of the Court, although he 
represents the estate of the deceased, does not claim bv 
right of succession. Therefore he can maintain a snil 

for a debt due to a deceased person to whose estate he 
has been appoimed a receiver without a succession certi- 
ficate. {Lort miltarn!, /.) ANIL CHANDRA MiTRa 

V. INDIAN economic Insurance Co ltd 

I.L.E. (1941) 2 Cal. 221 = A.I.E. 1941 CaJ 67B 

O.40,Er (l)and(4) andO. 43, B 1 (sw! 

Roewtr, appointment of— Appeal-Order against 6^. 
son not a party to suit— Remedy. * 

In considering the right of appeal under O 43 R r 
(s), the distinction between an order aMointffig a 
receiver and an order removing a person fromThe posses- 
sion or custody of the property should not be lost sight 
of because an order mejely appointing a receiver does 
not affect the person in possession of the property dire- 
ctly whereas an order for the removal of any person 
from poss^ion or custody of the property affects him 
directly. If the order appointing a receiver is made 
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against a party to the suit, then he would have a right 
to appeal under O. 40, R. 1 {a) read with O. 43, R. 1 
(s) ; if the Court orders the removal of a person from 
possession he would have a right of appealing against 
that order under O. 40, K, 1 (d) read with O. 43, K. 1 
(s). But where an order is made against a person not > 
a party to the suit, refusing to direct the receiver to 
release the property there is no appeal against it by the 
third party. His remedy is by suit. {Afya Bu^ J.) 

Bank of Chettinad, Ltd. v. U Chan Hmwe. 

1941 Rang.L.R. 300* 196 I.C. 768 = 

A I.R. 1941 Rang 236. 
■O. 40, R. 1 — Receiver — Grounds — Sufficiency — 
Rival claims—^Likelihood of waste — Claimants not in 
possession. 

Where there are rival claimants to the property in 
dispute and the property has never been in the posses- 
sion of any of the parties to the suit since the death of 
the deceased owner and the situation is fraught with the 
possibility of waste and mismanagement, it would 
eminently be a case for the appointment of receiver. 
(TkomaSt C.J. and Ghtilam Hasan., J.) SHEOAMBAR 

Ban V. Mohan Ban. 1941 O.A. 197 = 

1941 O.WN. 272=1941 A.W.R. (Bev)145 = 
1941.0. 8 = 1941 A.L.W. 293=1941 O.L.R. 400 = 

[13 E.O. 544 = A.I.R. 1941 Oudh 328. 

0. 40, R. Receiver in respect of tvajf pr 0 ‘ I 

Perty — Execution of personal decree against mutawalli 
— Propri ety — Powers. 

Where a certain property is dedicated as waqf pro- 
perty and under the terms of the deed of waqf it is not 
liable to attachment and sale and has to be managed by 
a trustee who is enjoined to perform certain religious 
duties, it would not be just and convenient to appoint a 
receiver of such property in execution of a decree 
against the trustee as the property does not belong to 
him and further such an order of appointment would 
offend against the provisions of O. 40, R. 1 (2), C. P. 
Code, inasmuch as the effect of the order is to remove 
the mutawalli from the possession or custody of the pro- 
perty which the Court at the instance of the decree 
holder has no right to do. {Thomas, C.J. and Ghulam 
Hasan, /.) TaQI HUSAIN v. ShyaM Behari. 

1941 O.A. 967 = 1941 A.W.R. (C.C.) 370 = 

19410.W.N. 1274. 

* O. 40, R. 1 — Removal of Receiver — Failure to 
file accounts. 19*10 Dig., Col. 336. Sarba SUN- 
dari Dasi V. nanda rani Dasi. 194 I.C. 13 = 

13R.O. 484 = A,I.R. 1941 Cal. 144. 
——0. 40, R. 1 — Title of receiver Receiver appoint- 
ed in respect of contingent debt — Receiver giving notice ! 
to debtor and latter admitting claim — Title of receiver 
i f perfected. 

The property in respect of which a receiver was ap- 
pointed was a contingent one. The receiver gave notice 
to the debtor and the latter admitted his claim. 

Held, that the admission plus the notice already given 
immediately perfected the title of the receiver. {Lcrt 
Williams,;.') ANIL CHANDRA MlTRA INDIAN 

Economic Insurance Co., ltd. 

I.L.R. (1941) 2 Cal. 221 = A.LR. 1941 Cal. 679. 

0. 41, R. 1 — Applicability — Revenue Court 

appeals — Power to dispense with production of copy of 
judgment. 

O. 41, R. 1 is applicable to appeals under the I.and 
Revenue Act and hence the production of ti e copy of the 
judgment appealed against can be dispensed with by the 
appellate Court. {Sathe, AM.) KaNCHAN SINGH v. 
ISHWAR Kirpal Singh. 

1941 A.W.R. (Rev.) 993 = 
1941 O.A. (Snpp.) 837. 
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O. 41,R.l — Order under S. 47 — Appeal filed 

without copy of formal order — -If competent. See 1940 
Dig., Col. 336, MANGRAY V. SUNDAR. 

16 Lack. 669. 

O. 41, R. 1 — Scope of. See C. P. CODts, O. 3, 

R. 1 AND O. 41, R. 1. 1940 O.W.N. 1253. 

O. 41, B, 1 (1) and (2) — Relative scope and 

effect of — Former, if curtailed or controlled by latter-^ 
Raiyati land in Chota Nagpur — Power of Court to ap* 
point receiver. 

In the face of the clear language of O. 40, R. 1 (2), it 
must be held that a Court has no power to appoint a 
receiver of the raiyati holdings held by a judgment- 
debtor in Chota Nagpur, a sale of which is prohibited by 
the Chota Nagpur Tenancy Act. The general power 
given to the Courts under O. 40, R. 1 (1) is curtailed 
by sub-R. (2). Both the sub-rules have to be read to- 
gether as forming part and parcel of one rule. {Agar- 
wala,j) PERMESHWAR RAM v. CHARU RAM. 

1941 P.W N. 680 = 22 Pat.L.T. 798. 

■ 0. 41, Rr. 4 and 33 — Combined effect of— Sait 
by CO sharers— Appeal-Death of some — Legal repre- 
sentatives not brought on record — Appeal, if can be 
continued by others. See 1940 Dig., Col. 339. ShEO 
Govind V. Zahur Mahomed. 16 Luck. 382= 
191 1 C. 234 = 13 R.O. 232=A.I.B. 1941 Oudh 166. 

O. 41, R, 6 and S. 47 — Stay of execution in 

transferee Court pending appeal — Dismissal of appeal — 
Fresh execution application, if necessary — Effect of 
decree being affirmed in appeal — Merger — Limits to 
doctrine of. 

Where an appeal is preferred against a decree during 
the pendency of its execution in the transferee Court and 
the execution is stayed and the appeal is subsequently 
dismissed and the stay order is discharged, it cannot be 
said that fresh applications for transfer and execution are 
necessary. The execution in the transferee Court may 
be revived by a mere application to that Court. Where a 
decree is affirmed in appeal, the result is not to wipe out 
the decree of the trial Court for all purposes. Where the 
terms of the decree of the trial Court are not in any way 
affected by the appellate decree, the fiction of merger 
should not be carried so far as to lead to such a palpably 
absurd and inequitable result that the decree-holder 
should be put to the inconvenience of filing a fresh appli- 
cation in the Court which originally passed the decree, 
getting a fresh transfer certificate to another Court and 
pursuing the proceedings for execution in that Court. 
{Ghulam Hasan and Agarwal, Jf.) SaROOP NARAIN 
V. SURAJ MOHAN Dayal. 197 T.O. 94 = 

1941 O.L.R. 811 = 1941 O.W.N. 1186= 
1941 O.A. 909 = 1941 A.W.R. (Rev.) 1081. 

0. 41, R. 6 — Stay — When takes effect— Sale 

after stay order but before ccmmunication — Validity* 

A stay order passed by a higher Court takes effect 
from the dale on which it is pronounced and not on the 
date on which it is communicated. A sale held despite 
the passing of such a stay order even though the same Is 
not communicated is ultra vires. {Ghulam Hasan, J.) 

Raj Bahadur Singh v. Pirthipal Singh. 

196 I.O. 418= 14 R.O. 168 = 1941 E.D. 795- 

1941 O.L.R. 679 = 1941 0 A. 742= 

1941 A.W,B.CRev.) 774 = 1941 O.W.N. 1044. 

0. 41, R. 6 — Stay of sale — Duty of Couit — Rule 

for stay discharged under R. 5— 'Effect. See 1940 Dig., 
Col 339. Dhirendra Nath Roy v. Sailaj Kumar 
Bose. 193 I.O. 109 = 18 R.O. 862. 

'"0. 41, R. 6 (2)— Appellate Court refusing to stay 

execution under R. 5 (1)— Power of decretal Court to 
stay sale. See 1940 Dig., Col. 339, JITENDRA Nath r, 
BHOLANATH. 73 O.L.X 29? 
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■ O. 41. E 6 (2) — Limited stay order — If can be 
granted. 1940 Dig., Col. 339. Murari Mohan 
z'. KriSHNAPPA. 191 1 C. 144 = 45 O.W.N. 382(1). 

■O. 41, R. 6 (2) and S. 115 — Order under — 
Revision. 1940 Dig., Col. 339. Jitendra Nath 

V. BHOLANATH. ^ T. T 007 


73 O.L.J. 297. 


■■ "O. 41, R* 6 (2 ) — Pcfwer of Court — Mortgage 

decree^Order for sale — Appeal against part of decree — 
Court taking security for further interest and staying 
sale — If justified — Court it bound to stay only sale of 
part of property, 

A m.'^rtgage decree for sale is not separable or divi 
sible, and when the Court which has ordered the sale 
has taken security for further interest pending appeal 
from the decree, it is bound to stay the sale under O. 41, 
R. 6 (2), C P. Code. The fact that the appeal is 
directed only against a part of the decree and not against 
the whole decree, is no ground for holding that the Court 
cannot stay the sale of the entire mortgaged property, 
{Chatterji and Meredith, JJ.) JUGal PRASaD MlSSlR 
V. JaDUBANS NARAYAN MlSSlR, 193 I.C. 592 = 

13R.P. 610 = 22 Pat.L.T. 236 = 7 BR. 568 = 

A.I.E. 1941 Pat. 483. 
-O. 41, R. 10 — Appeal — Order directing security 
to be furnished within a specified time — Security tendered 
in time— Refection of appeal before testing— Propriety. 

Where security for costs of appeal is ordered to be 
furnished within a particular time, it is a compliance 
with the order if it is tendered within the time; and the 
appeal cannot be rejected unless the security is tested and 
found insufficient, even though the testing is after the 
time fixed for furnishing it. The testing of the security 
itself need not be within the time. Decision of Jackson, 
J„ in 52 M.L.J. 53 (Short Notes), relied on. {Happell, 
/) Rangaswami Nadar v. pitchaimani Nadar 

1941 M.W.N. 748 = 64 L.W. 234 = 

(1941)2M.L,J. 291. 

... 41^ 10 (2)— Order rejecting an appeal for 

failure to furnish security within the lime ordered by 
Court— Not a decree. Court-FeeS Act (aS 

amended in madras). SCH. ^ 

41 R 11 and Ss. 151, 152— Dismissal of 

atteal under OA\,R. W-Effect- Amendment of decree 
Ippealed against- Application for- Proper forum. 

When the Chief Court dismisses an appeal under 
O 41 R 11 C. P. Code, it neither confirms nor varies 
. the decree of the lower appellate Court but allows it to 
remain as it was. Hence when the decree in question is 
SOTght to be amended, it is the lower appellate Court 
^ wlh could amend the decree and hence an app hcatmn 

to amendment of the decree should be made to that 

Cnnrt and not to the Chief Court. {Zsa-ul Hasan and 
Court and Prasad Tewari ». Rukmin 

Luck 697=192 I.O. 269 = 13 E.O. 335= 
DEVI. 16 (O.C.) 14 = 1911 O L.E. 100 = 

* TW 1^ = 1911 O.W.N. 1 = 1941 O.A. 8 = 
1941 A.L.W. 192 1^4^ a.I.R. 1941 Oudh 261 

Ai R 20— Addition of necessary parties— 

; I nf Board— When to be exercised-Procedure to 

be 3^0 Thagru z.. Sheodatta. 

5.. 1940 Dig.. Col, 340. ^ L.J. (Supp.) 15. 

Q jt. 20-'Addi/ion of new party in appeal 

— De novo ^''^‘^f”^j!,^nortunity was given to the plain- 
Where though he did not avail him- 

tiff to add a person^a^s that person, a 

self of It, but late ^ should have 

respondent, i forward his case before it 

“riCKd against him and hence there should be 
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a remand for a de novo trial. {Harper, S.M. and Sathe, 

JM.) randhir Singh v. mool Chand. 

1941 R.D. 422= 1941 O.A. (Supp.) 486 = 

1941 A.W.R. ‘,Rev.)555. 

0. 41, R. 25— Addition of parties — Parties 

against whom right of appeal is barred by limitation. 

Parlies who have not been impleaded in an appeal 
and against whom the right of appeal has become barred 
by limitation, cannot under O. 41, K. 20, C. P. Code, 
be made respondents to an appeal against the others. 
{Ghulam Hasan and Madeley, JJ ) RaMESHWaR v. 
Ajodhia PRASAD. 195 LO. 761 = 14 E.O. 117 = 
1941 O.LR 620 = 1941 R.D. 752= 1941 O A. 714= 
1941 A.W.R. (Rev.) 694 = 1941 O.W N. 998 = 

A.I.R. 1941 Oudh 580. 

0. 41, R, 25— Power of Court — Omission to 
implead necessary party to appeal — Application after 
objection by respondent to implead— Power of Court to 
allow — Omission found to be deliberate and zvilful. 

^ Two Hindu daughters brought a suit for a declara- 
tion that two alienalions made by their mother, the 
third defendant in favour of the second defendant who 
was the husband of the fourth defendant (the plaintiffs’ 
sister) were not binding on the plaintiffs and the 
fourth defendant. The suit was dUmissed. In appeal 
by the plaintiffs, the second and third defendants were 
not impleaded as respondents. The first defendant 
contended that the appeal was liable to be dismissed 
in limine in view of the omission to implead the 

second defendant. It was found that the omission was 
deliberate and wilful, and not due to any mistake. On 
an application by the appellants to implead the second 
defendant after the objection was raised, 

that there was no jurisdiction to pass an order 
directing the impleading of the second defendant as a 
party respondent to the appeal. {Pandrang Row, J.) 

Ramamohana Rao V. kaghavamma. 

1941 M.W.N.311 = 63 L.W. 392= 

(1941)1M.L.J. 471. 

— 0. 41, R. 21— Applicability— I f limited to case 

of decree in appeal ex parte against respondent— Appeal 
dismissed— Observations in judgment against respondent 

on some point— If ground for application for restora- 
tion of appeal, 

O. 41, R. 21, C. P. Code, which corresponds to O. 9, 
R. 13, C. P. Code, cannot be limited to cases in which a 
decree against the respondent has been passed in 
appeal, because the appeal may have other results than 
the passing of a decree against the respondent. But the 
rule is not wide enough to cover the case of an appeal 
which has been wholly dismissed, merely by reason of 
some remarks which may be in the nature of obiter 
diita and thus incapable of constituting a final decision 
of the matter discussed so as to be res judicata 
{Rowland, /.) GOPI LOHAR v. MaHESHWAR 

Prasad narain SiNoH. 192 10 211 = 

IS R.P. 436 = 7 B.R. 329 = 21 Pat.L.T. 1082= 

A.I.R. 1941 Pat. 141. 


0. 41, R. 22— Applicability— Revision petitions 

— Memorandum of cross-objections— Coropetencv .S*^^ 
1940 Dig. Col., 341. LaTCHANNA DORaVaRU V 
Mallu DORavaru. 1931.0.175=13 R.M. 634 = 
A.I.R. 1941 Mad. 65= (1940) 2 M.L. J. 672w 

O. 41, R. 22—CrosS’cbfections — Hecessitv— 

Adverse finding favourable decree. 

Where a suit for arrears of rent is dismissed but a 
finding IS given as to amount of rent, there is no need 
to file a written cross objection under O. 4l R. 22 C 
P. Code, as cross-objections are fifed only against 
decrees and not against individual findings. {Harper 
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0. P. CODE (1908). 0. 41, E. 22. 

S.Af. and Sathe, J M.) MaHADEO v. GhURPATTAR. 

1911 E.D. 299 = 1941 A W R. (Rev.) 401 = 

1941 O A. (Supp.) 350. 

’ ' 0. 41, E. 22 — Letters Patent Appeal from 6rst 

appeal — Cross-objections — If can be filed. See 1940 
Dig., Col. 342, Khazanchi Shah v. Niaz All 

191 I.C 417 = 13 E L. 291. 

“0. 41, E. Tt^ — Scope — MemoranJtim of cross 
objections — Question between co-respondents — If can be 
raised. 

In a memorandum of objections a respondent may raise 
a question that arises only between him and a co-res- 
pondent. {Burn^ /.) GoPALa MeNON v. MEENAK- 
SHI AMMA. 53 L.W 67 = 1941 MW.N. 89 = 

A.I.E. 1941 Mad. 402 = (1941) 1 M.L J. lOG. 

■0. 41, R. 22 (4) — Applicability — Appeal — 

Rejection for non-payment of Court fee — Effect on cross- 
objections — If also fail. 

It is quite clear that if an appeal is rejected for non- 
payment of Court fee, the cross-objections preferred by 
the respondent must fail with the appeal; if the appeal is 
rejected there can be no respondent and no cross- 
objections. Such rejection for non-payment of Court 
fee does not amount to withdrawal or dismissal for 
default under O. 41, R.22(4). C. P. Code, {Beaumont^ 
C.J. and Sen, /.) KASHIRAM SENU v. KANGLAL 
MOTILALShet. I.L.E. (1941) Bom. 477 = 

195 I.C. 894 = 14R.B. 84 = 43 Bom.L.R. 475 = 

A.I.E. 1941 Bom. 242. 

■ -0. 41, B. 23 — Appeal — Order of remand sub 
stantially one under R. 23. 

Although the Court ordering the remand may have 
had no jurisdiction under R. 23 to pass the order under 
that rule, nevertheless if the order of remand as made 
purports to bean order under O. 41, R. 23 and appears 
to be in form and substance an order under that rule it 
is to be regarded as an order of remand passed under 
R. 23 and therefore subject to appeal. 31 C.W.N. 878, 
foil. {Sen,/.) PuLiN Chandra v. Sarat Chandra 

72 O.L J. 383. 

■ 0. 41, E. 23 and 3. 161 — Appeal — Order of 

remand under inherent power. 

No appeal lies against an order of remand made not 
under O. 41, R. 23 but in the inherent jurisdiction of the 
Court unless it could be said that the order amounts to 
a decree in accordance with the definition in S. 2, C. P. 
Code {Henderson, J.) GoPaL ChaNDRA i*. Dwa- 
RIKA Nath. 196 I.C. 864 = 14 R.C. 144 = 

A.I.E. 1941 Cal. 446. 

■ ■ ' -0. 41, E. 23 — Applicability — Preliminary point 

— Rejection of plaint under O. 7, R. 1 1. 

A preliminary point is one which when determined in 
favour of the plaintiff permits the progress of the suit 
but when determined against him concludes the suit. 
The preliminary points may arise before or after admis 
sion of the plaint. In either case if the decision on the 
preliminary point is against the plaintiff that would stop 
the further progress of the suit so as to compel the Court 
to dispose of the suit finally without deciding the merits 
of the controversy. An order rejecting a plaint under 
O. 7, R. 1 1, C. P. Code, has the force of a decree under 
S. 2 (2) and the rejection of the plaint brings about the 
disposal of the suit. When an appeal is preferred 
against such an order, and the appellate Court sets it 
aside, it has to remand the case for the trial of the other 
issues arising in the case and such an order of remand 
could not be made under any provision of law except 
under O 41, R. 23, C. P. Code and such an order is 
appealable under O. 43, R. 1 (w). {Niyogi^ /,) 


C. P. CODE (1903) O. 41. E.2S. 

Madhaorao Ganesh V. keshao Gajanan. 

I.L.E. <1941) Nag. 629 = 1971.0 43= 
1941N.L.J 410 = A.I.B. 1941 Nag. 304 
O. 41. R. 23 (as amended in Oudh)— Construc- 
tion— 'Have not been decided’. See 1940 Dig., Col. 
343. Lachmin V. Bhaikon Bakhsh Singh. 

' 16 Luck. 65. 

O. 41, E. 23 (Allahabad.) and Court-Pees 

Act, S. 13 — Ex parte decree after striking off defence 
— Ho findings recorded on issues — Reversal in appeal — 
Remand, if one under O. 41, R, 23 — Refund of Court- 
fee. 

Where the trial Court after striking off the defence 
for non-compliance with an order awarding costs to 
plaintiff, passes an ex parte decree without recording any 
finding on the questions arising in the case and the dec- 
ree is set aside in appeal and the suit is remanded to 
trial Court for rehearing, the remand is one under O. 
4l, R. 23 (Allahabad)— and the appellant is entitled to 
refund of Court-fees paid in appeal by him, under S. 13 
of the Court-Fees Act. {Ganga Nath, /,) ShIAM 

Sunder r. Vennev praka-sh. 

1941 A W.R (H.O.)SOl = 
1941 A.L.W. 976 = 1941 O.A. (Sapp ) 843= 

1941 A.L.J. 604. 

— -O 41. R 23 and S. 161 — Inherent power of 
remand — If exists— When could be resorted to. See 
1940 Dig., Col. 343. SheoLAL v. JUGAL KiSHORE. 

191 I.C. 666 = 13 E.N,203. 

O. 41, B. 2Z^Order of remand — When not 
justified. 

An order of remand is not justified when the net 
result of the order is to allow an unsuccessful litigant to 
fish out evidence in order to prove his case and make up 
the lacuna which exists. {Almond, J.C, and Mir 
A/imad. J.) MT. MOTAl v. MOHD. AKBAR KhaN. 

193 I 0. 871= IS R Pesh. 70- 
A.I.B. 1941 Pesh. 28 

O. 41, R. 23 — Remand — Clear findings on 

remitted issues — Course open to appellate Court. 

Where an appellate Court remitted two issues to the 
lower Court for trial and that Court had given clear 
findings on those issues, it is open to the appellate Court 
to differ from those findings and to set aside the order of 
the trial Court, but a remand of the case back is not 
justified. {Harper, S.M. and Sat he, /.M.) TULSI 
Ram V. Dhupan Rai. 1941 O.A. (Supp ) 208 = 

1941 A. W.E. (Rev.) 269 = 1941 E D. 315. 

O. 41, R. 23 as amended by Madras High 

Court — Remand order - Failure to appeal — Effect of. 

The president of the Union Board filed a suit against 
the Secretary of State for the recovery of a certain 
amount imposed as a surcharge for the Board’s failure 
to collect certain arrears of tax and which the Board had 
paid under protest alleging that it would have been 
unlawful for the Board to collect the arrears of tax, 
because, according to him, the notification under which 
the tax was levied was invalid. The defendant's conten- 
tion that the Court had no jurisdiction to try the suit 
was rejected by the trial Court, which accepted the plain- 
tiff s plea that the notification was invalid. The defen- 
dant appealed and the appellate Court concurred in the 
findings of the trial Court, but at the request of the 
plaintiti remanded the case to the trial Court to decide 
whether the tax could be deemed to be lawfully levied 
under an earlier notification and set aside the decree of 
the trial Court. On remand the trial Court held that the 
earlier notification was also invalid and accordingly pass 
ed a fresh decree. This resulted in the defendant again 
appealing. The appellate Court held that the trial Court 
was right In declaring the earlier noUficatiou to be lavalid. 
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0. p. CODE a908), O. 41 E. 23. 

The defendant then appealed to the High Court; where 
the plaintiff contended that as there was no appeal 
-against the order of remand the appellant was precluded 
from raising the question whether the trial Court had 
jurisdiction to entertain the suit and the question of the 
validity of the finding with regard to jurisdiction and 
the legality of the later notification could have been 
raised only on an appeal from the order of remand: 

Held, that in remanding the suit the lower appellate 
Court set aside the trial Court's decree and therefore 
there was no decree from which the appellant could 
appeal. The appellant was not aggrieved by the order 
of remand and therefore there was no ground for an 
appeal and hence the appellant in the circumstances 
was not precluded from raising the question of jurisdic* 
tion. The appellate Court’s decree on the appellant’s 
second appeal must be taken to embody the previous 
findings of the appellate Court that the trial Court 
had jurisdiction and that the later notification was in- 
valid, and therefore the appellant had a right in appeal 
before the High Court to question all the decisions made 
by the appellate Court except the decision to order a 
remand. {Leach, C./. IVadsworth and Somay)a, J J.') 

Secretary of State z>. Jagannadham. 

I.L.R (1941; Mad. 850 = 196 I.O. 353 = 
14 E.M. 289 = 1941 M. W.N. 644 = 
64 L.W. 7=AIR. 1941 Mad 530 = 
(1941)2M.L J.47 (F.B ). 

- O. 41, E. 23 — Remand under — Construction of 

order. See 1940 Dig., Col. 343. Mathura PRaSAD 
V, SiTA Ram. 15 Luck. 686. 

0.41, E. 25 — Remand under — Appeal. 

Where there is a remand by the appellate Court for a 
decision on certain issues which had not been decided, no 
appeal lies from such an order of remand. {^Davies.) 
Hamira V , Kishan Chandra. 

1941 A.M.L.J.24. 
0. 41, E. 27 — Additional evidence— Disentitling 
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circumstances. 

The plaintiff chose to rely on such evidence as was 
produced before the trial Court, in spite of the objections 
taken by the opposite party as to the admissibility of 
that evidence. Even in the appellate Court that evidence 
was argued to be sufficient to prove what the plaintiff 
had to prove. The appellate Court held such evidence 
to be inadmissible whereupon the plaintiff asked for 
further opportunity to produce additional evidence. 

that the plaintiff had ample opportunity of 
giving that necessary evidence in the trial Court but he 
elected not to do so. He knew clearly what he had to 
prove and chose to prove it in a particular manner and 
took the chance of a judgment in his favour on that 
evidence. He would not therefore be allowed to give 
the evidence which he could have given before. {Ba U 
and Shaw //•) i^'ATlMA BEE BEE v. OFFICIAL 

Tru^eI A.I.E. 1941 Bang. 344. 

0.41, B. Additional evidence- Filling up 

'“mere the non-production of the documents in the 

I ' r^srt^was due either to the negligence of the 

S- his counsel, it is neither desirable'nor proper to 

fkp annellant to fill up the lacuna in the evidence 

7 red and to paleh up the weak points of the case, 
produced a P produce additional evidence in 

Appeal, {yorfic ^ I94 j q iqi = 

MANOHAR LAL. 395 = 1941 B.D. 359 = 

-.Q n M8 = 194l O.L.B. 428 = 1941 O.A. 422= 

. 13 B-0. 658 194 ^ ^ ^92 = 1941 o.W.N. 648 = 

A.Iit. 1941 Oudh 429. 


0. P. CODE (1908), 0. 41, E. 27. 


r. 


O. 41, E. 27 — Additional evidence in second 
appeal — When may not be allowed. 

Where the additional evidence was within the know- 
ledge of the appellant all along and he has not explained 
why he did not produce it at the trial, he cannot be 
allowed in second appeal to fill up gaps in his case by 
calling such evidence. Obviously O. 41, R. 27, C p 
Code, does not apply to such a case. {Tekchahd' and 
Dm Mahomed, JJ.) JaWALA SinGh z/. JaGDiSH 

S‘NGH. 195 I C. 244 = 14 B.L. 49 = 

_43 P.L.R. 41 = A.I.R. 1941 Lab. 144 
‘ O 41, R. 27— Power of Couri-^Additional evi- 
dence- When to be admitted— Party failing to produce 
necessary evidence in trial Court— Additional evidence 

— Admissibility. See 1940 Die 
Col. 344. ASSYA Umma V. MooSSa. 194 I.C. 816 = 

27— Scope— Omission to record* 
reasons for admission of additional evidence — When 
ground for reversal- Absence of objection to admission' 
of evidence-Effect. 1940 Dig., Col. 345 ASSva' 
Umma g. MoosSa. 194 I.c. 816 = 14 E.M 91 

ditions^ ^ (All.) — Applicability~~Con- 

According to sub-clause (^)ofR. 27(1) of 0.41 C. 
P. Code, It is obligatory on the party seeking, to produce- 
adaitional evidence m appeal to show that the evidence 
sought to be produced after the exercise of due dilieence 
was not within his knowledge or could not be produced 
by hirn at the time when the decree or order under 
appeal was passed or made. {Bennet and Ghulam 
Hasan, /J.) GOKUL PraSaD v. MaHaDEI. 

1941 O.W.N. 643=1941 O A 412=1 
194 I.C. 195- IS R.O. 663 = 1941 OLE 426=' 

1941 A.L.W , 620 = 1941 A.W.R. ( C *a) 166 = , 
0 41 E 27MU>.^ Oudh 341, 

Under O. 41 R 27 (1) (i), c. P Code, the appellate 
Court cannot admit additional evidence when it neither 
finds an inherent lacuna on examining the record nor 
requires the proposed evidence to enable it to pronounce 
judgment, {i/arr.c!, C.J. and Manohar L// /) 

BaLMUKUNDRaM .. JANARDAN PRASAD NARAm 

„ 1931.0.129 = 

7 B.E. 683 = 13 BP, 661 

after decsten of tr.al Court-Unsuccessful reviei 
apphcaUon-Adm.ssMtty of new evidence in appeal 
agatnst dectston of trtal Court. 

•K Y la “ >be defendant pleaded 

that he held under a written lease which he had lost but 

the suit was decreed and the lease was subsequently dis- 
covered and a review against the decision on the ground 
of discovery of new and important evidence was also dis- 
missed, on a question as to whether that evidence could 
be admitted in an appeal against the order of eiectmenf 
of the trial Court preferred after the apr^h:X'7" 
review and before its dismissal, it was held that in fhl 
circumstances the document should be admitted and ihaf 
there was no absolute prohibition against the arimjee- ' 
of evidence after the failure of such I revierapplka, 

( Harper, S.M. and Sathe, A. M.') BlLAS^KTrii^”* 
BALISTER. igifp z;. 

1941 O.A. (Supp.) 752= 1941 A.W.E. 

— -O. 41, B. 27 (1) ib)-pawers of Court 

ston of further evidence^ .‘tumtp- 

From the wording of O. 41, R. 27 ( 1 ) n p 
Code, it is quite clear that it comes into operation 
when fhe Court requires fresh evidence Th(» ^ ^ 

ment must bp of the Court and not of the party 


Y. D. 1941—23 
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0. P. CODE (1908). O. 41, E. 27, 


I C. P. CODE (1908). O. 43, E. 1. 


litigation. When the Court is of opinion that without 
fresh evidence it cannot pronounce judgment or that 
without fre.'h evidence it finds it difficTilt to perform its 
functions, then and then only will the Court admit fresh 
evidence. The rule is not intended to assist a party who 
through negligence or over-confidence fails to produce 
sufficient evidence to prove his case in the Court below. 
If the Court upon the evidence on the record is able to 

pronounce judgment or perform its functions it has no 
jurisdiction to admit further evidence. J.) 

JAMADAR Sl\GH v. NAIYAB ALI. 

I.L.B. (1941) 1 Cal 636 = 19610. 193 = 

74 C L.J. 121 = 14 R C. 190 = 
45 C.WN. 498 = AIR. 1941 Cal 378. 

■"0- 41. R. 27 (1) {.h)— Second appeal — Admission 
of additional evidence — tVhen nistided. 

The production of additional evidence in second 
appeal is open to strong objection. Kut an exception 
can be made in a case where it is necessary to prove 
what the entries in the revenue papers throughout the 
years prior to the suit have been. {^Harper, S.M. and 
Sathe^J.M) ItEH aRI z/. PaRMAL. 1941 R D 19 = 
1941 A W.R (Rev.) 174=1941 O.A. (Supp.) 118. 

' ' 0. 41. R. 27 f2j — Additional evidence — Admis 

sibility in appeal — Grounds of— Admission of fresh 
evidence for corroborating oral evidence disbelieved by 
trial Court— If justified. See 1940 Dig., Col. 344. 

NaRASIMHAMURTHI V. IIAVAT KHAN. 

192 I.O. 335 = 13 E.M. 643 = (1940) 2 M.Ii. J. 287- 
— O. 41.R 31 (3) — Requirements of— Compliance 

wi th—Ne'. esst t y . 

Appellate Courts should comply with the mandatory 
provisions of O. 41, R. 3l (3), C. P. Code and should 
state clearly the relief to which an appellant is 
entitled when a decree is reversed or varied. {Salhe. 

J.M.) Dui AR AHiR t/. Ram Charan. 

1941 A.W.B. (Rev.) 101 = 1941 O.A. fSupp.) 89 = 

1941 E D. 30. 

“ '0. 41. R. 31 (d) — Duty of Court under — Appeal 

in abatement of rent suit — Specification of rent. 

When a Court of appeal allows an appeal in an abate 
ment of rent suit, it is obligatory on the Court to 
specify the new rent. (^Harper, S.M. and Sathfy 

/.M,) Lakshmi Sahai V. Basdeo Dubey 

1941 A. W.E (Rev ) 604 = 
1941 O.A. (Supp ) 4(3=1941 R.D. 681. 

0. 41, E. 33 and Letters Patent (Rangoon\ 

01. 13 ^PowefS of appellate Court— Scope of furisdic- 
tion — If confined to point mentioned in certificate 
granting lea^’f— Order for costs— interference. 

It is an error to assume that when leave is granted, 
the appeal and the terms of the certificate are to be 
regarded as a reference only. The jurisdiction of the 
appellate Court is not limited to the consideration of 
only the point mentioned in the certificate granting leave 
to appeal. In view of the wide provisions of R. 33 of 
O. 41, C P. Code, the appellate Court has the right and 
duty to pass whatever decree should have been passed by 
the Subordinate Court in all the circumstances of the 
case, and that means, in all the circumstances which 
gave rise to the litigation originally and to all the dis 
pules between all the relevant parties in the matter. 

Per Blagdeny /.—A Letters Patent appeal is an 
appeal in a ‘case’ certified to be fit for appeal. The word 
case’ is a very wide word and includes an order for 
costs made or refused in that case, which is obviously 
ancillary to the substantive order made in that case. 
Neither the precise form of the certificate nor any 
failure of the appellant to file a document which he 
should have filed under O. 41. R. 1 could deprive the 
Court of its power under O. 41, R. 33 to pass or make 


such further or other decree as the case may require,. 
{RobertSy C.J, and Blagden, /.) SeIN DaS.S v, 

Lakhajee. 1940 Bang L.R. 693 = 194 I.C. 306 = 

13R.E. 801 = A I.E. l94l Rang. 63. 

-O. 41, E. S3— Powers of appellate Court— Suit 

dismissed against two co defendants— Appeal by plain- 
tiff impleading only one defendant — Power of Court to 
decree suit against defendant not impleaded. S'c 1940 

Dig., Col. 346. Virupakshavva v, Subbarayui'U. 

191 1.C 891 = 13 E.M. 632* 

O- 41. B, 33 and S 151 — Powers of appellate 
Court — Wholly irregular procedure in trial Court— 
Proper order to be passed. 

Where the procedure adopted in the trial Court was 
wholly irregular and the judgment is pronounced by a 
Judge who neither heard the evidence nor arguments the 

proper thing is to remand the case to the trral Judge, 

with a diiection to hear the parties and then record his 
findings. {Davits') ABDULRaHIM KhaN v. BhaO 
^HANa 1940A.MLJ 67. 

O. 41. R. 33 — Suit by wo'shtpper agnti^t she' ait^ 
idol and transferees for declaration that suit property ts 
debutter property of idol^Sait decreed- Appeal by 

transferees — Afeither shehait nor idol made party 

— Omiision. if defect of form. 

'I he worshipper’s suit agdnst the shebait. idol, and 
transferees of debuller properly for a declaration that 
cfertain immovable properly was debutter property of 
the idol having been decreed the defendants tranWetees 
went up in appeal but failed to make the shebait and 
the idol partie> to the appeal : 

Heldy that the shebait and not iht idol had (he right 
to sue and be sued and since the idol was in fact repre- 
sented in appeal by the plaintiff-respondent the omivsion 
to make either the vhebdit . or the idol hefstU a party to 
the appeal was at most an error in form and not in 
sub.stance. {Khtindkar and f-f^ge, JJ.) SaSHI 
KUMARI DeV> V DHIR'-NDRA Ki^hore 

I L.R. (1941)1 Cal 809 = 196 10 241 = 

14R.C. 199 45 OWN 699 = 
AIR. 1941 Cal. 248* 

O. 43, B. 1 (d) (k) — App al under Cl, (d) — 
Refusal to set aside abatement of — If appealable under 
Cl . (k). 

There is no provision in O. 43 laying down that the, 
word ‘suit’ in Cl. (^) of R. 1 of that order should be 
taken to include an appeal. Hence an order refu^ng to 
set aside the abatement of an appeal under Cl. (</) of 
R. 1 of O. 43 is not appealable under Cl {k) of R. I of 
that order. {V,rma, J.) UmmaTUK KaRaB v 

MaHADFO PraSad. 196 I C 674 = 1941 a L.J,616« 
1941 O.WN 1010 (2) = 1941 A.LW.* 826 = 
1941 O.A. (Supp.) 681 = 1941 A.W B. (HC >251 = 

AIR 1941 All. 838* 


1 (k)~Suit-— If it clailes appeal^ 
Order refusing to set aside abatement of appeal— 
Appealability. S e 1940 Dig.. Col. 347, Raju MunALl 
V. Chinnaraju Naidu. 193 I 0. 882 = 

13 E.M. 724 = A I.R 1941 Mad M« 
^ , (1940) 2 ML J. 662. 

O. 43, R* 1 (1) — Order refusing to add parir 
under O. 22, R. 10 — Appeal and'tecond appeal. See C, 
P. CODE. () 22. R. 10. 43 Bom L R 7l9 

-—0 43. R. Km) and O. 23 R. B-AprhcaHlitf 
A. 1 (m )— of compromise under 
O. 23. R, 3 Order that fresh decree could not be fussed 
—Appeal— Penver of High Court in. 

The Judge on the Original Side of the Hieb Court 
directed a compromise to be recorded under O. 23, R, 3* 
The Deputy Registrar recorded the same but was of the 
I opinion that no fresh decree could be drawn up. Tho 
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defendant also acquiesced in the procedure adopted by 
the Deputy Ke^isirar. 

Held, that the Deputy Registrar’s order holding that 
no fresh decree could be passed did not fall under O. 43, 

R. 1 (^). . , 

Heldy further, that the defendant having acquiesced 
in the procedure adopted by the Deputy Registrar could 
not subsequently urge that decree ought not to be passed 
because the plaintiff failed to take necessary steps to get 
the erroneous opinion of the Deputy Registrar corrected. 

Held also, that the H gh Court had power to direct 
that the operative part of the recorded adnismient with 
certain mocificalions should be treated as if it was a 
decree. {Roberts, C.J and Dunkley, J.) V. M. R. P. 

Chettyar Firm v. Hajee Mahomed Sultan. 

A.I.R. 1941 Bang. 316. 

O 43. E. 1 {t^—Scope— Order of interim 

attachment and notice- Defendant bringing into CouU 
money equal to value cf prop-rty attacheu^-Orde, con- 
firming interim order and directing money to remain 

inCouit as security— Appealability— If lalls under 

O. 38. R. bor R. 

On an application for attachment before judgment 
underO. 38, R. 5, C.P.Code.the Court made an in- 
terim order in the foUov^ing terms. “Interim aiuchmeni 
as prayed and notice.” The defendant b ought into 
Court money equal to the value of the p.operty attached 
and the Court conhrmed the order of attachment. 1 he 
terms of the o.der were : ‘'The rule issued is n.aae abso- 
lute. The money deposited by the defendant in Court 
will remain as security against any decree that "'■■y 
passed against the defendant in this suit In appea 
against the order, the plaintiff contended that no appeal 
lay on the ground that the order was one under O 38. 
r; 5 and not under O. 38, K. 6, as there was no attach- 

ment but only a security. 

HM, that the defendant did not show cause why 
security should not be furnished and did not furnish 
KLity. What he did in effect was to bring the pro- 
perty (its equivalent in money) mm Court, in eflect to 
Kit to iU attachment if the Court so ordered; the 
final order passed by the Court was an order under K. 6 
n 38 ami not under R. 5 and the order was there- 

S': J - 

Order dgaiM.t not a P ^ ^ 43^ j 

C.P.CODE O 40 KR. lAwu 19U Sang L.E. 300 

n -R 1 fu')— Remand order— N'" ben apptr a - 

^ .o^n -nia Cd 348. SHEOLALz/. JU(.AL 

able. T>ig-. I 0 . 666 = 13 E.N. 203 

tcTflr ‘0 law-App.al order 

ofremand—Competency the merits of a case 

Where the trui C g preliminary point 

and does not bick the case for 

only and the after making certain 

disposal in j against the order of demam 

observations no ®PP®^‘ . O. 41, R. 23. {I'amia 

under O 43. R. . j. SINOH v. MAHOMED Jahik 

y.) RaGHUBIR SaRAN = 209 = 

AliKHAN. 19610.662 

■ O. 44. B. ^ross-objec 

*'(7«rin forma paui^iis P- relating to 

of s-ir ^ - 




C. P. CODE (1908), 0. ^ 

when a respondent files cross-objections, he' is’ ih*' fact 
filing a cross-appeal, and the sam^ptiiMipl^as in O 44, 
r. 1, C. P. Code, must be applied. The conclUions pi es- 
cribed by that rule must be satisfied before leave, 10 file 
an appeal or cross objections /« forma paupet is be 
granted. {^Leach,C„J, and Happell,J.) RAMA( HAN- 
DRA AIYAK, /« 64 L.W 171 = 

1941 M.WN. 794- A.I E.1941 Mad. 833 (1)=: 

(1941)2 M.L J. 187. 
O. 44, R. 1 and 0. 33. R 2 — Mortgage aecffc — 

Mortgagor applying for leave to appeal in foima 
pauperis — Duty to state in affidavit valuation of equity 
of redemption. 

In a suit for enforcement of a mortgage at the 
instance of a mortgagee, the equity of redemption which 
is in the morigagor or defendant is not the subject- 
matter of the suit, and for ihe purpose of uetidirg the 
questticn as to whether the mortgagor is a pauper or not, 
the value of the equity of ledempiion cannot be exclud- 
ed by the Court from Its consideration. The moilgagor 
i.s, therefore, bound to state the Voluation of the equity 
of redemption on oath in his affidavit in support cf his 
application under O. 44, R. 1, P. Code, for leave to 
file an appeal pauperis against the mortgage 
decree. If he does not do so, his application is defective 
and is liable to be dismissed. {Mitter and Khunukar^ 

jj.) SuBODH Chandra 2 /. K L Bank,Iti>. 

I.L.R (1941a Cal. 428 = 46 CW.N 426 = 

A.I E 1941 Cal. 659. 

• 0. 44. E. 1 — Pauperism — Dcterniinaiion - 1 ro- 

perty decreed in trial C oun. if can be taken into account. 
See 1940 Dig., Col. 348. NaSIK AHMAI) Khan 
Saidan. 191 I.C. 722= 13 R O 276 = 

1941 0.LE 16 = A.I.E. 1941 Oudb 113. 

0. 44. E. 1 — Procedure — Rejection ofajplica- 

tion without hearing applicant or giving him opportu- 
nity of being hearu — It justified. .?<'<- 19-10 Dig , Col, 
348. SUBBaYYA NaDAR V ANJANtYAl U. 

I.L.B. (1941) Mad. 389= 196 I.C. 867 = 
14 E M. 239 = A.I B. 1941 Mad 49« 

(1940 J 2 M L. J. 670. 

O. 46, R. 7 — Deposit under — Nature of — Dis~ 

missal of appeal — Oraer for costs of respohdeni—^ 
Decree satisfied by aajustment and appropriation under 
S l9, Madras Act of \9y^— Right of respondent to 
payment under order for costs out of deposit. 

.4 depo-il made by an appellant to the Privy Council 
under O. 45. R. 7, C. P. Code, is meiely by way of secu- 
ntyforany liability for costs of the lespoident which 
might arise in case the appeal failed. When such liabi- 
lity arises and is disci arged by appropriation of amounts 
alreadj received in respect of the decree as provided for 
in S. 19 of the Madras Act IV of 1938. the decree- 
holder or respondent can no longer claim anypajment 
under his decree for cost-^, and the deposit has to be 
returned to the appellant jucigment-riebtor. ifVuds7iorth 
and Pataniali Sastn. JJ.) Si BBAYYA r/. VenkaTA 
HaNUMANTHA BH SHANAKAO 64 LW 107 = 

1941 M.W.N. 741 = 4 F.LJ (H C ) 280= 

A.I.R 1941 Mad 817 = 

( 1941) 2 M.L J 126. 

O. 45, E. 7- Extension of time for furnishing 
security— Jurisdiction of High Court. See 1940 Die 

Col. 349. Akimlduin v. Fatfhchard. 

. I-Ii.E. V 1941) 1 Cal 299 

O. 45.E. 8(as applied to Federal Court)-- 


con- 


■ — WVU 

Scope of'— Declaration of uamisstcn of appeal— j f 
dition precedent to iufisdi.tion of Federal Court. 

{jO'^iter.) Sulain.an,J.-~\ir\^tx O. 45, R. 8. C, P 
Code, as applied to the Federal Court, the High Court 
after the deposit has been made to its satisfaction has 
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C. P. code (1908), O. 46, E. 13. 

to declare the appeal admitted, and then give notice to 
the respondent, and to transmit the record to the Federal 
Court. After the certihcate required by S 205 of the 
Government of India Act has been granted, the admis- 
sion of the appeal by the High Court under O. 45, R 8 
C. P. Code, IS Its final judicial act. The declaration 
that the appeal is admitted is not a mere ministerial or 
administrative act. but a judicial act. An appellant 

cannot come to the Federal Court without his appeal 

having been admitted by the High Court. 

Varadachariar, /—Though the scheme of O. 45 
C. P Code, implies that till the High Court makes* the 
order under K, 8, it still retains a measure of control 
over the proceedings, it cannot be said that such an 
order is a condition precedent to the exercise of jurisdic- 
tion by the Federal Court. When the Federal Court 
has power to dispense with or give special directions as 
to printing and production of the records before it, it 
would be illogical to insist that the High Court must pass 
an order under O. 45, K. H(a), C. P. Code, which can be 
passed only on compliance with the directions originally 
given by the High Court, which exhyM^cst have 
become inoperative because of the Federal Court’s 
discretion in the matter. {G-vyrr, C.J., Sulaimati and 
Varadachariar, //.) LaCHMESHWAR PkasAD 

Shukulz/, KeshwakLal Chaudhuki. 

I.L.R (1941) Kar. (F.C.)1 = 20 Pat. 429 = 
13 E.F.C. 4 = 46 C W.N. (F.E ) 66 = 
1941 O.W.N. 372 = 1941 P.W.N. 133 = 7 B.R 362 = 

3 F.L.J. 73 = 73 C L.J. 51 = 63 L.W. 373 = 
1941 A.L.W. 265 = 191 1.C. 659 = 1941 O.LE 82 = 
1941 A.W.E. (F.O.)39 = 1941 M.W.N. 136 = 
1941 O.A. 224 = 22 Pat L T 119 = 
A.IR. 1941 F.C. 6 = (1941) 1 M L.J. (Supp.) 49 
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0. 46, E. 13 (2) (d) and S. l^X^Pmvtr of 

High Court — Income of property tn suit accruing after 
decree, lying in deposit in High Court pending appeal 
^Order for its preservation — If may be passed after 
and before application for leave to appeal to Priw 
Council is filed, ^ 

Under O. 45, R. 13 (2) {d\ C. P. Code, the High 
Court can. after an application for leave to appeal to 
His Majesty in Council has been filed make an order 
for the preservation of the subject matter of the appeal 
A sum of money representing the fruits and profits of 
the decretal property accruing after the decree was 
passed, which was deposited in the High Court under 
its orders pending the disposal of the appeal to it, forms 
part of the subject matter of the appeal to the Privy ' 
Council, as an adjudication of title in respect of the 
property one way or the other would directly affect its 
ownership. Prima facie, therefore, the High Court 
will have the power under that clause to make an order 
for the preservation of this sum of money, if In its dis- 
cretion it thinks fit to do so. Even if Cl. (/) does not 
cover this case, the High Court will have the inherent 
power to make an order concerning this sum of money. 
Pending the filing of an application for leave to appeal 
to His Majesty in Council, the High Court has the 
auxiliary power, the inherent power to make an interim 
order touching this sum of money maintaining the 
status till such time within which the application 
for leave to appeal may be made and for such further 
period as within which an order may be obtained from 
the Court dealing with Privy Council matters. {Mitter 
and Kkundkar, //.) RaMENDRA NaraYAN Rov ?/ 
Bibhabati Debi. 46 O.W.N. 1023* 

0. 46. R. Xl—Scope and efTect of— Appeal to 

Federal Court— Order declaring appeal admitted under 
R. necessary. 


:o An appeal lies to the Federal Court from a final order 
al of a single Judge of a High Court when a certificate has 
.e been granted under 205 (1) of the Government of 

;■ o 45 K 17 c m-Aand 

n ( .u ’ preclude the admission 

r u 'Vben matters have proceeded as far as 

r K. oof O. 45. a formal order of admission by the Hieh 

Court IS not necessary, but if all the requirements .of the 
law, up to that stage have been complied with it 
w-ould be improper for the High Court not to declare 
’ admitted. When the certificate under S 205 

j U ) of the Government of India Act has been given no 
I lurrhc-r certificate, is necessary, and the person^aggriev 
1 ed, IS entitled to go to the Federal Court provided he 

: ?,nTn 'r R. ? of o 45 as is incumbent 

[ upon him. {Leach, C. /. and Mockett, /,) Rama 

natha Sastrigal V. Krishna menon. 

K4 T Tir 1941 F.LJ (H.C.) 326= 

ft P 295= (1941) 2 M.L.J 614. 

TK. decree"— AUaning of 

The words ‘anj such decree” in O. 46 R i r p 

Code, must rnean either {a) a decree in a suit where* no 
appeal is provided against the deciee. or {b') a decree in 
an appeal where no further appeal is provided, i bZZ 

CHHOTUBHAI BHIMBHAIz.. 

43Bom.L.R.733= 

o 4fi 1> 1 A »• 1 ^ ^ 366. 

U. 4fa. E. 1— Applicability — Reference— When 

competent. 1940 Dig. Col. 350. Babu BhIi 

Vamalchandz/. HiralalVamalchand. 

I LR. (1941) Bom. 131 = 1931.0. 242« 
O 46 1941 Bom. 69. 

subject to 

appeal —Afeamng— Reference -Competency. 

1 he words not subject to appeal in O. 46. R. 1 C P 
Code, rnust mean that the law provides no appeal in knv* 
circumMantes. They do not mean that no appeal has in 
fact been made. If in the case of a decree of a Hioh 

^ht'J'the decree have been an appeal, it cannot be said 

43 Bom L E. 7SS«= 
“O 46 E 1 n »• 1941 Bom. 866. 

r'“"f I""! 

C«dillm/ s„ M Dl, rJ ~U 

Nath Chos. .. Hand., BisAVAi oiTSa 

Jr'" ^ 

An application for review^Il nol t 

promise decree on the ground •! * a corn- 

procured. O. 47, R 1C P p* 
such a case. The proper 

course is to proceed hv a c ^ indeed the only 

Prasad v. Bholi Ram ^^iridharan 

X4HP.e=^rmp.w.K.ss5iVii^i: 

ana fulu. infe^rX^r 
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mortgagee-decree-holder under S. 35 of that Act — If a 
discovery of new matter.*’ 1940 Dig., Col. 351. 
Baijnath Marwari V. Ganesh Singh. 

192 1.C. 212=13 R.A. 299. 

— O. 47, R. 1 — Error apparent on the face of the 
record'^ — Meaning of — Failure to take note of decision 
establishing cl:a*’ position of law — If ground for re- 
view. 

“An error apparent on the face of the record” may be 
an error of law. It cannot of course be held that when- 
ever a Judge has overlooked a ruling he has a power 
to review his decision ; nor can it be held that when- 
ever, after a judgment has been pronounced, a subse 
quent ruling changes the accepted view of the law, that 
subsequent ruling ran be a ground for review. But 
■when there is a legal position clearly established by a 
•well-known authority and by some unfortunate over- 
sight the Judge has gone palpably wrong by the omission 
to draw his attention to the authority, it may in a proper 
case be a ground for review, coming within the category 
•of an error apparent on the face of the record under 
O. 47, R. l.C. P. Code. {Wadsworth^ /.) NaTESA 

NAICKER Z/. SAMBANDA CHETTIAR. 

54 L.W. 263=1941 M.W.N. 1047 = 
A.I.R. 1941 Mad. 918 = (1941) 2 M.L J. 390. 
— 0.47, R.l — Ground for review — Absence due 

to illness on date of the order . ^ 

Absence owing to illness on the date of the order is not 
a sufficient ground for asking for review of the order 
passed on that dav without contest by him. {ffarper, S. 
M. and Satk'^A.M.) ^ATA DlNj; Kau Pra^ 

1941 O.A. (Supp ) 868 = 1941 A W.R. (Rev.) 1070. 

.Q 47 , E. 1 — Power of Court— Review suo 

A Court can correct arithmetical or clerical errors 
under S. 152. C. P. Code. But it has no power to review 
and modify its judf-ment when neither party has applied 

for review under O. 47, 

Das » Rakhmat DIN 1961.0 157 = 14 E L. 37 — 
DAS V. KAKH ^ ^ ^ ^ ^ j ^ 2^2 

0 . 47 , R. 1 — Review— Eniertainability-Subse- 

auent appeal against same order. . , , ^ . . 

An application for review is entertamable, notwith- 

standing the fact that an appeal has subsequently b^n 

preferred against the same order. {Shirrtff, J M.) 

BABU LAL n. SULTA^N ^ 1941 o.W.N 813 = 

1941 A.W.E. (Rev.) 571 = 1941 O.A. (Supp.) 639. 

O 47 B ■^^_R,r,ie-u>-Grounds—Mtstaki<,f law 

oronapoiniofl.dg^;^-Pro^ ,, 

^ Any A cannot give occasion for a review 

either law or ]ude to the aggrieved 

JANGJIT SING” tA PITAMBA S ^ ^ ^ 

1941 E.D. 880 ^ ggg 

O. 47, E. \-Rivirw-Gr,unds-Wrong d.cisian 

on a point . subsists once an appeal has been 

The only right review, and that right 

heard and determined IS a ^ 47 

most be exerci'>ed 1 . , ground that some 

A review could ^^^w has ^found its way in 

wrong decision on P ^ ^ something like an 

the judgment. M hat is m 

f H^'^'o^lcTtoonsistent with the pleadings. 
finding of fact incon . p ^ SUNDARAM v.^i. G. 

C. /. and Blagden. /-) t'. - Ra^g.^.E. 382= 

BAGLA. A.I.B. 1941 233 


0. P. CODE (1908), 0. 47, R. 7. 

O. 47, R. 1 — Review — Jurisdiction to hear 
application — Partition suit — Appeal against final decree 
only— Dismissal — Second appeal also dismissed — Appli- 
cation to \st appellate Court to review preliminary 
decree and order in appeal from final decree—Main^ 
tainabiltty. 

Where the preliminary decree in a partition suit is 
not appealed against, but an appeal is preferred against 
the final decree and rejected, and a second appeal is also 
rejected, an application for review of the judgment in 
respect of the preliminary decree and of the order of the 
first appellate Court in the appeal from the final decree 
will not lie in the appellate Court. The review applica- 
tion in respect of the preliminary decree has to be made 
in the Court which passed it. as there was no appeal 
against that decree. So far as the appellate decree in 
theappe.il against the final decree is concerned, there 
having been a second appeal which was dismissed, the 
first appellate Court has no jurisdiction to entertain the 
application for review, (//arnes, C.J. and Chaiterji^ 

J.) jugeshwar Misra z/. Kirit Singh. 

1941P.W.N. 557. 

O. 47, R. 1 — ^Sufficient reason — Mistaken view 

of law or fact, « 

The ‘other sufficient reason’ which would justify a 
review under O. 47, R, 1, must be of a cognate nature. 
A mistaken view of the law or of the facts is not a 
matter which can be covered by the expression ‘some 
other reason*. {Shirreff, S.M. and Sathe, J M.) ShYAM 
Lal Sahu z'. Lal Nirindra Bahadur Chand. 

1941 A W R. (Rev.) 683= 1941 0 A. (Supp.) 623= 
1941 R.D 745 (2)= 1941 A.L J. (Supp.) 117. 
O. 47, R. 4 ( 1) — Order rejecting review applica- 
tion — If a judgment — Letters Patent Appeal, if lies. See 

letters Patent (Nagpur) and C. p. Code, O. 47, 
R. 4(1). 1941 N.L.J. 617. 

O. 47, R. 4 (2) — Finding as to absence of 

knowledge — Discretion — Granting of reiiew — Inter- 
ference in revision. 

Where the Court in its discretion holds that after due 
diligence, the applicant did not have knowledge of the 
new fact alleged by him and that it came to his know- 
ledge only after the decree had been given and grants 
the review application, it could not be said that in 
arriving at this view the Court committed any illegality 
or materia] irregularity. {^Harper., S.M') Daulat 
Ram V. POORaN MaL. 1941 R.D. 454= 

1941 A.W.R. (Eev.) 673 (2) = 
1941 O A. (Supp.) 631 (2). 

O. 47, R. 5 — Jurisdiction — High Court — 

Appeal disposed of by tzvo Judges — Application for 
review after one Judge has left the Court — Jurisdic- 
tion to hear. 

Where after the disposal of an appeal by a bench of 
two Judges an application for review of judgment is 
made when only one of the Judges who heard the appeal 
remains attached to the Court, the application can be 
heard and disposed of by that remaining Judge alone. 
In accordance with the invariable practice of the Madras 
High Court even in first appeals, the application for 
review is heard and decided only by the Judges who 
heard the appeal or, where one of them is absent, by the 
other Judge sitting alone. {Somayya J.) PeeraM- 
CHENNa Reddi, In re. 1941 M.W.N. 898 = 

64 L.W. 444=(1941) 2M.L J 644. 

0. 47, R.7 and United Provinces Encumbered 

Estates Act (1984). S. 35— Appeal under S. 35 of the 
United Provinces Encumbered Estates Act based on an 
order of review — 0. 47, R. 7, if applies to it. 

Where though an appeal is under S. 35 of the U. 
P. Encumbered Estates Act and is based on an 
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order of review, the special provisions of the C. P. 
C'»de, contained in O. 47, K. 7 applies to it and hence a 
wrong tor'lu>ion on a question of fiaud would not be a 
suffi.icnt ground tor appeal. {SHirrtff. J M.) BaBU 
I.ALV. 'ULTAN BEGAM 194 I E.D. 428 

1941 O W N. 813 = 1941 A.W.R. (Rev.) 571 = 

1941 O.A. (Supp.) 639. 

- — O. 47, R. 1 —Appltctbtltly — Appeal ui'ainsl 
afn ndeU decree, 

O. 47, K. 7. C. P. Code, does not apply to the. case of 
an appeal again>t the decree amended on review. Heixe 
tuch an appeal is not confined to those grounds men- 
tioned in K. 7 of (J. 47. i^i>kirteff\ S- M. and Salhcy J. 
M.) KhUHSHED NUSAIN V. Mt>HAN KewaT. 

1941 A.W.R. Rev) 800 = 
1941 O.A. Supp.) 711= 1941 R.D. 729 
■ -Q. 47, R 7 - Scope — »f ovet-ridden by S. 73 of 

the Provincial In>olvency Act. See PkuVINCiaL INSOL- 
VENCY ACr, S. 75. a941)lML.J 537. 

-Sch II — Applicability — Kesiiiution proceedings. 

C. P. Code, S. 144 AND SCH 11. 

1941 A.L.J. 696. 

— • ' -Sch. II, Para. X— Scope — Suit for restitution 
oftconjiii^al rights — I f can be referred to arbitration. 

The question whether a person should be given a 
decree for restitution of conjugal rights against his wife 
is a matter in difference between the husband and wife 
in suits for restitution of conjugal rights and there is 
nothing in Sch 2, C. P. Code, to prevent a reference of 
the whole suit for restitution of conjugal rights to 
arbitration and to a dec ee being pj^sed in accordance 
• with the award. {Alnrond J.C.and Mir Ahmad. J) 
Mr. KUNTI Devi v BHr)LA Nath 1941.0,466 = 

13 E. Pesh. 81 = A.I.R, 1941 Pesh. 43. 

Sch. II, Para. 1 iX)— Judgment ccntemplated 
by — Penaency of reideiu application — // a bar to refer- 
ence to arbitration without interzentton of Court. 

The ‘judgment' contemplated by para. 1(1) of the 
second Schedule, C, P. Code, is a judgment in a suit 
Review proceedings are not a suit. P.ira. 1 fl) predicates 
the pendency of a suit. Henie a reference to arbitration 
w thout the intervention of Court is not bad in a case 
after the judgment in a suit but during the pendency of 
a review application thereafter. {Colhster and Baipai. 
/J.) Sag\k \IaLv. PaRSH ITTAM D\S. 

1941 A.W.R. (H.C ) 371= 1941 A L W. 1096. 

-—“-—Sch. II, Para. 6 — Applicability — .Agreement to 
t^efer — Refusal by some arbitrators named to a- 1 — h.ffect 
— Application to file agreement — P.nver of Court to 
appoint new arbitrators and nuke reference — Absence of 
provision m agreement tn case of refusal of arbitrators 
to act^Effect of — Para, 17 t4). 

It cannot be seriously disputed that there is some 
difference between the procedure to be followed where 
the arbitration is made in a pending suit and where 
there is a mere agreement to refer to arbitration which 
is sought to be filed in Court. In the latter case the 
Court obviously cannot go beyond the terms of the 
agreement, and if the agreement specifies the persons 
^’ho are to be appointed arbitrators and makes no pro- 
vision for the case where the arbitr.alors refuse to act, 
the Court cannot substitute in (he place of the named 
arbitrators otht^r pers uis, in the face of the clear provi- 
sion in para. 17 (4) of Sch II C. P. Code. Para. 5 of 
Sch. II, C. P. Code will not apply to such a ca<e, as it 
can come into play only after there has been an order of 
reference by the Court, If one or more of thearbitra 
tors named in the agreement refuse to act and thus 
make the agreement incapable of performance, the 
agreement becomes void, and the Court h is no jurisdic- 
ion under para. 17 to make a reference to the 


C. P. CODE (1908), ach. II, Para. 17. 

ai bilralors who are willing to act. {Harries, C.J. and 
Chatteni, J.) TaRA PrASAD BaLIaSRY v, BaIJSATH 
Prasad Bai.iasev. 19 Pat. 927 = 193 I.C. 756 = 
13R.P. 628=1941 P.W.N. 49 = 7 B.R 615= 

A.I.R. 1941 Pat. 165. 

Sch. II, Para. 10 — Reference ot suit to arbitral 

tion — Parites tomtng together with arbitrotot s and third 
persons, and executing document agreting to compromise 
suit on certain terms — Uocument. if award. 

T le parttO' to a partition suit referred the matter to 
the aibiiration of certain Amins. When the Amins had 
decided whai they were going to do, the parlies joined 
togetiier with the Andns and certain local gentlemen 
and executed a document by which they agreed that the 
parties shall be bound to compromise the suit upon 
jceilain leims which were annexed to the document 
which was signed b> the patties. 

Held that the document was not an award but an 
agreentent to compromise. {Deibyshire. C /. and 
Mnkherjea. J.) PURNA CHANDRA CHOWDHURY V. 

Jagat Bandhu Chuwdhury 46 C W.N. 381. 

Sch II, Para 14 (c)— Taking of an erroneous 
view of law by arbitrator — When rerider's .<n award 
liable to be set aside. See 1940 Dig., Col. 335. PHOOL 
Chandz/ MoolChand. 16 Luck. 79. 

— " Sch. II, Para. 15 — Construction — Cancellation 
of referenee to arbitration under R, h — Sub equent 
award — If void — If can be filed . 

Even wheie an award has been made by arbitrators 
whu.se powers have been revoked by cancellation of 
order of lefeience under R. 8 of Sch. II, C. P. Code, 
the award is not void ah initio but has to be set aside 
under K. 15 of Sch II. If no application is made 
to set a-ide the award, it remains in force and may be 
filed. {Mockett,y ) SUBRAYYA 7^ VENKaTaPM. 

1941 M.W.N. 780 = 64 L.W. 604 = 
A.I.R. 1941 Mad. 921 = (1941) 2 M L J. 396. 

Scb. II, Para. 15 — Delay in pronoun ing award 

— Rights of parties. See 1940 Dig. Col. 355. 
Kk^hOLAL V. Laxman RaO. 192 I.O 871= 

13 R.N. 244. 

Sch. II, Para. 15— Setting aside award — 

Grounds — Complaint as to vagueness of award— 
Sufficency. 

An objection that an award is vague and illegal, is it- 
self a vagne objection and does not deserve any conside- 
ration. {H irper, S.M. and Sathe, /./!/) DiNAV. 
Kalika Prasad. 1941 R D. 284= 

1941 A.W.R (Rev.) 404= 
1941 O.A. (Supp.) 353. 

Sch. II, Para. 16 (1) — Piave^^s of Court — Award 

— Objections — No orders — Comyetency of Court to dis^ 
pose suit on met ns. 

Where an award has been given on a reference and 
objections are filed but no orders are passed either 
accepting or rejecting them, it is not competent for the 
Court under Sch. II, R. 16 (l)of the C, P. Code to dis- 
mis'J the suit on the merits. {Harper, S, M. and Sathe^ 
J M ) ina V. KaHka Prasad. 194t R.D 284= 
1941 A W.R. (Rev.) 404 = 1941 O.A. (Supp) 363. 

Sch II, Para 16(2) — Appeal — Decree tn excess 

of award — Sustainability. 

W*»erea decree is passed on an award and it is 
found that part of the decree was in excess of the 
award, that portion of the decree which has exceeded 
the award, cannot be supported in appeal and is liable 
to be set aside. (Harper, S.M. and .^afhr, /M,) 
Dina v, Kamka Prasad. 1P41 R.D. 284 = 

1941 A.W.R. (Rev.) 404=1941 O.A. (Supp.) 353. 
Sch. II, Para 17(4) — Power of Court— Agree- 
ment to refer to named arbitrators — Refusal by some to 
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0. P CODE (1908). Sch. II, Para. 20. 

act — Absence of provision in agreement to meet situa 
tion — Application to Court to file — Power of Court to 
appoint arbitrators in place of those specified in agree- 
ment. Sec C.P. CODE. Sen H, PARA. 5. 

19 Pat. 927. 

Sch. II, Para. 20 — Award on private reterence 
made rule ot Court — \Lnor party represented by guar- 
dtan—“Sutt by mmor to avoid award for want of regis- 
tration — Main'ainability. 

Where an award on a private reference has been by 
consent of all parties made a rule of Court and a decree 
passed in terms thereof and a minor party has been 
throughout represented by his guardian, he is not enti- 
tled to file a suit for a declaration ihdt the decree is 
void and of no effect as it was bastd upon an unregi^e - 
€d award. {C-lltstei^and Bajpai, J/.) SaGAR MaLL 
«». ParSHOTTam DasS. 19^1 A.W.E. (H.0 )371 = 

1941 A.L.W, 1096. 

Sch. II, Paras. 20 and 21 — Jurisdiction of 

Court under— Award allotting business to one partner 
and directing others to pay dues and execute release 
deeds to the former in fixed time Provision for pay- 
ment of fixed amount of damages on default Legality 
—Enforceability of award— Power of Court to modify. 

See 19-10 Dte., Col. 357- ThiRUMALAI CHEITIAR v. 
NA'JJA^ YA COWDER. A.I.E. 1941 Mad. 266. 

—Sch. Ill, Para. 2 — Property under management 

of C jllector — Aiienation bv judgment debtor -If void or 
voidable— Sale and subsequent acceptance by Collector- 

Effect. 19^0 Dis., Col 35S Shalagram t;. 
MannU. I.L.E. (1911) Nas. 214=192 1.0. 312- 

13 E.N. 236 = A.I.E. 1940 Nag 12. 

COMPANIES— Debenture holders —Rights of. See 

IWO D,g.. Col. 358. MITHAN LAL OFFICIAL 

LIQUIDS OKS, AGRA SPINNING 

MILLS CO., LTD. 191I.C.458 13 K A 2d4. 

^ Deposits by employees in Bank as security 

Nature of 1940 Dig . Col. 359. DINSHAW & Co 
"Krishna piary. 1® Iiuck 241 — 191 1.C* 178 
1941 comp. C. 138 = A.I.R. 1941 Oudh 126. 

COMPANY — Director or managing director Position 
director or a managing director is in no way a 

fo7c?rrytnronTs^b?sb "'IvouTg.CJ. Vn^TJH 

BaNR. Lid., L Comp.C. 301. 

ri:^.ctors—P(mer to refuse to recognise transfer 

of skares-Failure to give reasons— Presumption of 

^ \ Pinion of shareholders- Relevancy. 

mala fides ^o the Directors of a 

Where a i of Association, to refuse to 

company by shares to any person whom they 

register the transfer of shares^o^^ y^^ n^embership of 

think it ,tly open to the directors to 

refuse to reasons. But if a shareholder 

giving ^"y..^“^_rfo»bted right of the Directors to use 
challt-nges this und matter, the burden lies heavily 

their discretion in such a rnat^e • ^ such 
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on hum to anc^ Directors as anmunts to 

mala hdes on th p . ^ e^he Directors are not 

arbitrary and wanton^condu^^^ of by reason 

to be they have chosen to withhold 

merely of the ^ not bound to give. In 

their reasons and nh ehthej^ shareholders is quite 

such a Iona as a Board of Directors exists and 

irrelevant . So long articles, then 

particular exercise those powers without inter 

oiler shareholders. K they are dissatisfied 


COMPANY. 

they can always remove the Directors. (Braund, 
Jagmsh Prasad v. Paras Ram. I94i A.L.J. 483= 
1941 O.A. (Supp ) 690 = 1941 A.W.E. (H.C ) 260 = 

1941 A.L.W. 864 = A.I.R. 1941 All. 360. 

•' "" •Effect of order terminating its existence. 

Where a companv has ceased to exist by an act of 
the country by whose a.:ts and under whose laws it was 
made a juristic entity, it must be treated as non-existent 
by all courts adnunistering English law. {Lord 
Romer.) DAIREN KISEN KaBUSHIKI KaISHA V, 

ShiaNG Kee. 196 I.C. 414 = 14 R.P.C. 28 = 

1941 O.L.R 712 = 64 L.W. 610=8 B.E. 61 = 
1941 A.W^R. (PC.) 69 = 1941 O.A, 707 = 

A.I.E. 1941 P.C. 88 (P.O.). 

" Liquidation — Preferential Creditor — T rust— 
Payment of arrears of premia to insurance company by 
assignee of policy for re'ivol of lapsed policy — Condition 
as to production of medical certificate not fulfilled — 
Company ordered to be wound up before production — • 
Right of assignee to rank as preferential creditor— 
Trust — If created. 

Whenever money is paid by one person to another it 
can be said that it is remitted for a specific purpose, e.g.^ 
when a buyer pays to a seller of goods or a hiier for the 
hire of an article ; but because money is paid that does 
not ipso facto make the recipient a trustee. A trust 
would exist when a banker is to collect and remit, but 
not when he is to use and repay. The applicant, as 
assignee of a policy of insurance, issued by an assur* 
ance company which had lapsed on default by the 
assured to pay the premia for two years, applied for 
revival of the policy, to which the company agreed on 
condition that the applicant paid the arrears of premia 
amounting to Ks. 140 and produced a medical certificate 
in respect of the assured. The applicant sent the 
amount to the company which acknowledged receipt 
of the same, stating that it would consider revival of the 
policy upon receipt of the medical receipt and that 
meanwhile the amount would be placed in the suspense 
account. In fact, however, the company placed the 
money not in any account named “suspense’^ but in an 
account called “advance premium receipt account**. 
Within a few days of this, the company went into 
liquidation and no further step was taken in the matter 
of the policy or its revival. The applicant claimed to be 
treated as a preferential creditor on the ground that the 
amount was paid by him to the company in circum- 
stances which created a trust, the company being the 
trustee and the applicant the cestui que trust. 

Held^ that the payment to the company of the sum 
of Rs. 140 was for a specific purpose which did not in- 
volve any payment by the company to a third person 
nor was -it agreed that the money should be returned to 
the applicant on the happening of any speci6ed event. 
The object for which the payment was made and 
which was the consideration for the payment had 
failed, but the company could not be said to have 
received this money in any fiduciary capacity, and there- 
fore no question of trust arose. {Gentle, /.) RaMA- 
KRtSHNA AIYAR V. OFFICIAL LIQUIDATOR. 

1941 M.W.N. 1067 = (1941) 2 M.L J. 910. 

■ -Management — Board of management — Power to 
frame by-laws delegated to Board — Gratuity to ex- 
employee in cases not covered by by-laws — Power of 
General Body to sanction award of. S'*e 1940 Dig., Col. 

360. venkatesa Rao V. trichinopoly District 
Co-operative Central Bank, ltd 

193 I C. 89 = 13 R.M. 616 = (1940) 2 M.L. J. 488. 
Shares — Forfeiture — Non-payment of call 

money" Directors not appointing person or place to 
whom or at which it is to be paid, as provided by. 
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arlicies—lsTotice calling for payment of both call and 
allotmcfit money— Forfeiture for their non-payment— 
Validity, 

It was provided by the Articles of Association of a 
company that the Directors ‘ may, from time to time. 
m«ike such calls as they think fit upon the members in 
respect of all moneys unpaid on the shares held by them 
respectively, and not by the conditions of allotment 
thereof-made payable at fixed times'^ and that each 
member shall pay the amount of every call so made on 
him to the persons and at the times and places appoint- 
ed by the Directors". It was stated that if any member 
failed to pay any such call, the Directors might serve a 
notice on such member requiring him to pay the same 
together with interest and expenses, and that if the 
requisitions of any such notice were not complied with, 
the shares might be forfeited by the Directors. These 
provisions as to forfeiture were made applicable "in the 
case of non-payment of any sum which by the terms of 
the issue of a share becomes payable at a fixed lime’'. 
The Directors of the company passed a resolution for a 
call fixing the sum per share to be called up and the 
date for payment. Nothing \vas said in the resolution 
about the persons or places to be appointed in accor- 
dance with the Articles of Association. A notice was 
subsequently sent to the petitioner signed by the Secre- 
tary by order of the Board” requesting him to remit the 
call money to the “Company’s Head Office” on or 
before the date fixed in the resolution. As no payment 
was made, a notice "as served on the petitioner infor- 
ming him that the Directors required him on or before 
a certain date to pay a certain sum which included the 
allotment money as w'ell as the money due for call on 
his shares and that in the event of non-payment the 
shares would be liable to be forfeited. The petitioner did 
not pay this amount and the Directors thereupon for- 
feited the shares standing In his name. 

Held, (/) that no forfeiture of shares could be made 

unless every condition precedent had been strictly and 
literally complied with; (//) that as the Directors had 
not, as provided by the Articles, appointed the persons 
and places to whom and at which the call money was 
to be paid either in their resolution making the call or in 
any subsequent resolution, the call and the notice given 
in respect thereof were invalid and that consequently the 
forfeiture of shares founded on them was ultra vircs\ 
\tii) that the forfeiture of shares based upon failure to 
pay the allotment money was also invalid and ultra 
vires, as the notice requiring its payment was defective 
in that it asked for payment of the call money as well, 
which was invalid. {Lort Williams, /.) BENGAL 

Electric Lampworks. the matter of, 

45 O.W.N. 1076. 


’--'—Shares— Transfer in blank— Transferee's ris 
to mi in particulars after transferor s death. 

The transferee, in cases of transfers in blank of shai 
in a company, has the right to fill in the necessary par 
culars. including his own name as transferee and t 
■date of the transfer, after the death of the origir 

y.) Bengal sii 

MILLS LO., Ltd., /n the matter of. 45 C.W.N. 11( 

against— Fi^ht of shareholders— " Fra 

on the mtnorsty ^Frame of suit— Directors, ufl 

necessary parties— Increase of capital— Directors, 
may be assailed. 

There can of course be suits by shareholders agaii 
the company for individual wrong done to them. Apj 
from individual wrong there may be suits !o restrt 
acts ultra vires. Suits to restrain acts ultra vires a 
suits to restrain acts notwithstanding that they have t 
support of the majority of shareholders, are both < 


I ceptions to the rule that the Court will not interfere in 
the affairs of the company or with the decision of the 
majority. The Court interferes in cases of ultra vires 
acts, because it is not an act within the constitution. In 
the other class of cases the Court interferes upon a 
different basis. They have been referred to generally 
as cases of “fraud upon the minority”. These cases, 
however, are only special examples of an action by the 
company for what is in theory regarded as a wrong done 
to the company; a special form of the suit being adopted 
as a matter of machinery to obtain relief under special 
and peculiar circumstances. If the wrongdoer has the 
balance of power, and therefore the contpany does not 
take action, there are two courses open. The minority 
may take the risk and boldly use the company's name. 
The other course, and the better course, where the 
wrongful act is supported by the majority, is for the 
minority shareholders to sue in their own name or, as a 
matter of convenience, for a shareholder to sue on 
behalf of himself and all the other shareholders. If, 
however the wrongdoers are also shareholders, these 
shareholders as a matter of course must be excluded 
from the category of the plaintiffs. In a suit so brought, 
it is not sufficient to plead simply the dominance of the 
majority of the shareholders or what may be called the 
secondary fraud. The primary fraud must be clearly 
indicated. It is the gist of the action, although no 
doubt the pleading or the particulars may be so framed 
as to stress the dominance of the majority and the 
effectuation of the fraud through that dominance. It is 
not sufficient to allege fraud against the company gene- 
rally. The wrongdoers must be specified and made 
party defendants to the action. It may be sufficient to 
make them parties shareholders, although if the 
primary wrong is that of the directors, it is right and 
proper they should be sued ^ua directors. Where a 
decision of the directors is attacked on the ground that 
it is injurious to the company, the directors should be 
parties. Where that act of the directors so impeached 
has been confirmed and is still impeached on the basis 
that the directors have got that confirmation by con- 
trolling the majority, still those directors should be 
parties. The directors may be assailed if it is establish- 
ed first that the increase of capital is for the purpose of 
power and secondly tha» the passing of the company 
resolution confirming the increase was procured by their 
own power, by the power of their dependants or by any 
kind of device (Ameer Ali, J.) JhaJHARIA BROS, 

V. Sholapur Spinning and Weaving Co.. Ltd. 

I.L.R. (1941) 1 Cal. 30 - 195 1 C. 86 => 
14 E C. 29 = 72 C.L.J.468=AJ.E. 1941 Cal. 174. 

■ -Winding up — Agreement to advance money and 

gel cotton spun — Adjustment of charges against 
advances — Winding up — Rights, how to be worked out. 

1940 Dig., Col. 361. Mithan Lalv, Official 
Liquidators, agra Spinning and WEAViNa 
Mills Co., Ltd. 191 1.C. 458 = 13 R.A. 234‘ 

" Winding up — Assets or capital— Unealled share 
money on ordinary issued shares — If awilable for pay^ 
ment to preference shareholders — Right to psiymtnt of 
dividend out of capital when there are no profits. 

Uncalled share money upon issued shares at the dale 
of the winding up of a company forms pait of the assets 
or capital of tlie company. The preference shareholders 
being entitled in winding up to return of capital in 
priority to other shares, unpaid ordinary share capital 
can be called up to meet the amount required to pay the 
preference share capital, and the preference share capital 
can be repaid to the preference shareholders out of calls 
made upon the ordinary shareholders to the extent of 
the unpaid capital on the issued shares. Such payment 
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-of course is subject to the discharge of all debts owing 
by the company and payment of charges ranking prior 
to the preference shares. Where the memorandum of 
association of a company provides that "No dividend 
shall be payable except out of the net profits arising 
from the business of the company,” there can be no 
dividend payable to the preference shareholders from 
the amount of the share capital when there have been 
no profits, although under the articles of association 
preference shares confer the right to a fixed cumulative 
preferential dividend. {GerttU^J,') D'CRUZ z'. ViSWA* 

NATHAN. 1941 M.W.N. 972 = 1941 Comp. C. 277 = 

1941 Mad. 806 = C1941> 2 M.L.J. 94. 


Winding up — Onerous contract with creditor — 
Company unable to carry on its business and pay its debts. 

Wherein consequence of an onerous contract with a 
creditor the company loses its identity and the creditor 
becomes de facto the company with a power to bring it 
to an end whenever it suited him and in accordance with 
the stipulations of the contract seizes the machinery and 
plant of the company with the result that the company is 
unable to carry on its business and to pay its debts it is 
lust and equitable to wind up the company. {Lord 
Justice Luxtnoore.) ERNEST HUGH CANNING v. 
SOOBRAN Partap. 1941 A.W.R. (P C.) 51 - 

1941 O.A 603 = A.I.R 1941 P.C. 106 (P.C.). 


Winding up— Priority of debts— Costs of success^ 

fut litigant against company — If entitled to priotity. 

A successful litigant against a company in liquidation 

is entitled to be paid his costs in full in priority over 

other ordinary creditors except where there are other 
creditors in the same position as himself when they and 
he will rank pari passu as regards the fund available for 
the discharge of their debts. (K oung, CJ and Sale, /.) 

thtt kailash Picture Palace» ltd. v. kiuar 

NA?H 43 P.L.E. 6i8 = 1941 Comp.C. 294. 

'-Winding upSet off— Principle undtrlying^ 

Effect of S. 3, Limitation Act— Barred debts, it could be 
off^Difftrence between set off in liquidation proceed^ 
ings and set off under Civil Procedure Code. ^ 

The effect of S. 3 of Limitation Act is to bring about 
the automatic dismissal of suits, appeals and applica- 
tions founded upon debts or cau'^es of action whicn 
according to their various periods of limitation are tirne 
barred. It is only the remedy that is destroyed, but the 
debt remains. Such a debt can be set-off by a l.qm- 

T^e 

up proceedings is dIsanguUhab.e Iron. ,he ... 

oeE provided ^ a c^^diUon p;ecedent 

the latter case it \„y recoverable by the 

that the money niaintifi, but no such condition 

defendant from thejlamUH. 

in winding up proceedings acting under 
official liquidator m ® Jy) THAKUR PRASAD 

theCompames A . BeNareS Bank, 

OFFICIAL liquidator O ^ ^ 

ltd. 10 = 1941 Comp. C. 298 = 

A WR iHO ) 133=1941 O.A. (Supp.) 243= 
1941 A.W.B. I H.C.J 1^^ 399 = 1941 O W.N.548 = 

1941 A. L.w. ^ ^ ^ 

act (VII of 1913), S. 21— 
constitute contract-implied contract 

— 'If may be proved. articles of association 

Though the a an implied 

of a company do no . . jg parties on the 

contract may be prove y association. C. 

Y. D. 1941-24 


Zamindara Bank, LTD., Lyallpur. 

43 P.L.E. 619 = 1941 Comp. C. 301. 

-S. 32 — Construction — Failure to send return — 

Liability of compatiy and of officers. 

While a company is always liable where a return is 
not sent as required by S. 32 of the Companies Act, th& 
officers of the company are liable only if they knowingly 
or wilfully authorise or permit the default. {^Horwtlly 
/.) PUBLIC PROSECUTOR v. LURY CO. 

54 L.W. 726 = 1941 Comp. C. 331 = 
1941 M.W.N. 846 = (1941) 2 M L J. 487. 

■S. 32 — Prosecution of Managing Director for 
non-compliance with section — Several meeting ?iot held 
during year — Finding by Court that this is due to his 
default — If necessary — His previous conviction under 
S. 76 for such default — If sufficient. 

Where in a case in which a general meeting of the 
company was not held dating the year, the Managing 
Director is prosecuted under S. 32 of the Companies 
Act for wilful default in submitting the information re- 
quired by that section, it is necessary for the Magistrate 
to come to a finding that he was responsible for the 
default in connection with the failure to hold the meet- 
ing, assuming that he cannot put forward as a defence 
the impossibility of complying with the section if the 
failure to hold the meeting was due to his own default. 
,It is doubtful if the accused could be convicted without 
the Magistrate coming to an independent finding that 
he was responsible for such default even if he had been 
previously convicted under S. 76 of the Act for such 
default. {Henderson, J.) SURENDRA NaTH SaRKAR 

V. Emperor. 45 C.W.N. 1130 = 74 C.L.J. 367. 
S. 34 (3) — Scope — Company — ExpuLion of mem- 
ber by resolution — Name struck out from register of 
members — Subsequent amendment of articles to enable 
company to transfer such member’s shares without pro- 
per instrument of transfer — Ultra vires — Sale of shares 
by Company — Legality — Right of members as share- 
holder— If affected. See 1940 Dig., Col. 362. MAD- 
hava ramachandra Kamathz/. Canara Banking 
Corporation, ltd. 195 I.C, 266=14 E.M. 166= 
1941 Comp, C. 78 = A.I.R. 1941 Mad. 354 = 

(194012M.L.J. 721. 
“■ — S. 72 — Permissive or imperative. 

S. 72 is merely permissive and not imperative ; it only 
provides one of several methods whereby a communica- 
tion or notice may be served on a company. (Pobertsr 
C^J, Dunkley and Shaw, //) DAWSONS BANK, 

LTD. z/. Municipal Committee, Kyaiklat. 

A.I.B. 1941 Rang. 3S9(S.B.). 

S. 73 (a) — Construction '*outside the office' — 

Meaning— Company having office in building with com- 
pound— Name— I f to be painted or affixea outside the 
compound as well as outside office. 

S. /3 (fl) of the Companies Act is a penal provision 
and has to be construed strictly. The section has nothing 
to do with advertising the whereabouts of a company or 
affording facilities to members of the public in finding 
its place of business. The words “outside the office’^ 
cannot be construed as outside the premises or outside 
the compound, where fhe office is in a building with a 
compound. The requirements of the section would be 
satisfied by a board of the necessary conspicuousness and 
legibility outside the office room inside the building 
The fact that the company owns the whole premises 
makes no difference. Where an office is situated within 
a compound the law does not require the name of the 
company to be painted or affixed outside the compound 
as well as outside the office. {Broomfield and Wassoo- 

■dew, JJ.) Emperor z/. Batliwala Sons & ro 
Ltd. LL.R. (1941) Bom 186=1931.0.620 = 
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1911 Comp. C 154 42 Cr.L.J. 462 = 13R.B. 335 = 
43BoinL.E 106 - A.I.R. 1941 Bom. D7. 

■ippiicabthty^Atsencf of evidence ot 
default — Conviction — Sustaina* 

The petitioner who was one of the managing directors 
( charged and convicted under S. 76(2) 

o r - Cofiipanies Act. The evidence did not justify the 
contljMoii that he was knowingly and wilfully a party to 

the default under S. 76 (1). 

field, that he cou'd not be convicted under S. 76 f2), 
yLaksh-nana A’ao, J.) KaSI VISWANADHA CHh'ITlAR 

ao 126 = 1941 Comp. C. 341 = 

42 Or L.J. 854 = 53 L.W. 680 = (1941) M W.N. 381 = 

^ (1941) 1 M L.J. 702. 

~ " 76 (2) — Scope —Ordinary director of company 

'^Conviction under — Evidence to ihow th u director 7 uas 

lenovjinyly and wilfully a party to the default— f/eces 
itty for. 

. an ordinary director of a company can Le con- 

victed of an offence under S, 76 (2) ot the Companies 
Act, there must be evidence to show that he was know- 
ingly and wilfully a party to the default under S. 76 (2). 
KLakihmana E lo, J .) PeriyaNNAN CHETIIAR v. 

1941 M W.N. 959. 


76(2) and 131 — Scope — Delay in holding 
general b«dy me'iin^ and laying balance sheet— Condon* 
ation by ffegistrar— Effect of —Paver to condone delay . 

Where the Registrar of joint stock companies 
condones the delay on the part of the directors of a 
company in holding a genera! body meeting, and thereby 
condones the delay in filing a balance sheet before the 
general body at its meeting, the directors cannot be 
convi ted under Ss. 76 (2) and 131 of the Companies 
Act. Quaere. the Registrar can condone the delay 
in holdim? a ceneral meeting. {f/orwiU, /,) APPaLa 
SWAMI V. Kmperor. 1941 M.W.N. 225 = 

195 1 C. 140 = 14 R.M. 139 = 63 L.W. 660 = 
42Cr.L.J 683 = A.IR. 1941 Mad. 504 = 

(1941) 1 M.L.J. 419 

® 87(b) Scope — Compulsory sale at creditors 
instance — ff barred. 

The restriction by S. 87 (^) is against a managing 
agent making a voluntary charge or assignment of his 
remuneration an J the object is undoubtedly to prevent 
him from doing so to the detriment of the company. It 
is an entirely different matter when a creditor of a firm 

of managing agents seeks to recover his debt by attach- 
ing the remuneration to which the managing agent is 
entitled. A restraint on voluntary alienation does not 
bar a compulsory sale at the instance of a creditor. 
KMcNatr, / ) PurSaTTAMDaS v. MaIJnJ ATH. 

195 I C. 69 = 14 B 0. 41 = A.I.R. 1941 Cal. 240 . 

-S. 91 B (1) (before amendment)— and 
effect— Shareholder creditor— Right to vote for reso/n- 
lion authorising set off of future calls against debt due. 

It IS open to a company to agree with a shart-holder 
to whom it owes money that the debt shall be set-off 
against future calls Hut where such shareholder 
creditor is himself a director and the managing agent, he 

a resolution authorising such set- 
OH. 1 he resolution would be invalid when the necessary 
quorum IS lacking without such director’s vote. Such a 
shareholder can, therefore on liquidation, be placed in 
the list of contributories in respect of the unnaid >hare 
money, {Leach. C.J, and Chandrasekhara Aiyir, /,) 

pandalai t/. south inoian General .assur 'NCe 
Co, Ltd. 1941 M.W.N. 1022 = 1941 Com 0. 327 = 

« 64 L.W. 440 = (1941) 2 M L.J. 696. 

a 101 (3)— Scope of— Allotment without com- 
pliance with requirement of S. 101 (3)— Legality— Com- 


COMPANIES ACT (1913), S. 162. 

pany, if can demand share money. See 1939 Dig.» 
Col. 332. RaMLaLSAO 71. K. B M. E R. MALAK- 

I.L.R. (1941) Nag 667- 

S. 131— Delay condoned by Regisu^r — Lttect on 

liability to conviction. CO.MPaNIeS ACT. SS. 76 
(2) and 731. 1941 M W.N 226* 

(1941) IM.LJ. 419. 
S. 152 — Scope — Arbitralion with tnUrventiorj of 
Court— Arbitration Act— If applies See 1940 Dig., 
Col. 304. p;ast Bengal Hank, Ltd. v jogesh 
CHANDRA Banerjee. 193 I.C. 6=i3= 13 R C. 419 = 

A.IR. 1941 Cal. 127. 
S, 153 — Duty of Court-* Scheme approved by 
shareholders and creditors — If to be ai cepttd by Court 
as a matter of course — Principles to be observed. See 

1940 Dig , Col. 365. CalicitRank Ltd » Deva- 
NAI -'MM\L^ 192 I C 853= 13 R M. 699. 

S. XbS— Scheme of comptomise—Insuronee Com- 
pany — i/ alue of policies for ascertaining majorities at 

meetings. 

In view of the fact that it is impracticable to try and 
ascertain the true or real value of the policies of an 
Insurance Company, the nominal value of the policies 
must be accepted for the purpose of ascertaining 
majorities at meetings held to approve or disapprove of 
a scheme of compromise under vS J53 of the Companies 
Act. {L^rt Williams^ J.) LIGHT OF ASIA InSuRaNCB. 
CO.. Ltd. fn re. 46 C.W.N. 979. 

■■ Ss 156. 212 And Company in voluntary 

liquidation — Contributories settled by liquidator^ 
Applicati n to Court for order to enforce call — Discre^ 
tion and power of Court — Necessity for suit. 
j Where a shareholder has failed to pay for shares 
j allotted to him as a signatory to the memorandum of 
association or on application, he can. in the event of the 
company g ung into liquidation, be placed upon the list 
of contributories and the liquidator can make a call 
upon him for what is due, in which ca«e a Court can 
enforce the call without requiring the liquidator to 
institute a suit, and the amount of the call becomes 
payable irrespective of any question of limitation. There 

is no real difference between a company which is being 

compulsorily wound up and a company which is in 
voluntary liquidation. Where the contesting respondent 
raises several defences, the Court may direct the liqui- 
dator to file a suit, {/.each, C./. and Happell, J.) 
Ramabhadran V. Manickkam. 

I.L.R, (1941) Mad. 538 = 1941 M W.N. 275“ 

63 L.W. 821= 1941 Comp. C. 70* 

I AIR. 1941 Mad. 666 = (1941) 1 M.L J. 369. 

— — S. 156 — Liability of shareholders to contribute 
— Unp.aid calls barred by limitation. See 1940 Dig, 
Col. 365. East BENGAL SUGAR MILLS LTD , fn te. 

194 10. 59 = 13 R.O. 474 = 46 0. W.N 879« 

A.I.R. 1941 Oal 143. 
'S. 160 — Payment order made against deceased 
contributory— Remedy of liquidator. 

Where a deceased person has been placed on the list 
of contributories and a payment order has been made 
: against him, the remedy of the liquidator lies against 
the estate of the deceased in due course of adminisirn- 
tion as enacted in S, KK) of the Companits Act. 
{Young. CJ. and Site. J.) T. N BOSK ?•, PANDIT 
YOGESHWAR.43P.LB, 650 = 1941 Comp. Cas 296- 

A.LR.1941 Lah. 480. 

S. 162 (v) — ''Unable to pay its dehif* — Meaning 
Application for winding up— Question for con- 
siderations hare money due and not called up— If to 
betaken into account. 

When the Court is called upon to wind up a company 
under S. i62 (s') of the Companies Act on the groand 
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that U is unable to pay its debts, what has to be as- 
certained is not whether the company, if it conveited 
all its assets into cash, would be able to discharge its 
debts, but whether, in a commercial sense, the Co npany 
is solvent. In dei iding whether a company is able to pay 
its debts, the subscribed capital of the company w hich 
is due and which has not yet been called up can be taken 
into account as money availab e for the discharge of the 
debts. A company is entitled to regard money which it is 
entitled to call up on account of shares from the contri- 
butories as money available for the discharge of its debts. 
iAgarzoala.J ) SUDHIYA NaTH BHAUURI ^ 
NaiIonal insurance CO., Ltd. 20 Pat 538 

A.I.R 1941 Pat 603. 

102 (vi ) — ^'/ust and equitabu" — Ttst to 

determine — t unctioti and duty of Court Matters to be 

considered. . 

In deciding whether it is just and equitable to wind up 

a company under S. 162 (w) of the Compa. ies Act, 

the decisive question is whether at the date of the pre 
sentalion of tne petition theie is any reasonable hope 
that the object of trading at a profit is attainable. 1 he 

onus of proof is on the petitioning creditor or contnbu 

toty Ii is not the function of the Court to determine 
the quesiion of the prospects of the company in f^uture 
on it< o« n views as to probable success or failure, but to 
form the best opinion it can upon the evidence of persons 
Given with a practical knowledge of the trade in question 

and the local conditions where these affect the matter^ 
If at the relevant time, there is a reasonable hope of 
trading over a period of difficulty and emerging into a 
region in which the company might tpsonably 
cafry on at a prohr, there is no sufficient reason why the 
Court should wind up the company under class (n) of 
S 162. Where there is no evidence of persons with 
practical knowledge of the business in question, the fact 
?hara^ public officer, whose dmy it is to intervene in 

^ses where a company’s affairs are not conducted in a 

l^und manner, has not taken action to wind up the 
company is, of course, not a deciding factor in de.er.nin- 
r» he he a petition for winding up by a contribuiory 
shOTld be granted or not, but it is a fa d which is 
dese ving of consideration under the just and equitable 
clause SUDHIYA Nath Bhaduki 

AR Nat lONAL Insurance Co , Ltd. 

V. BIHAR 53S = A.I B. 1941 Pat. 603. 

S -nX-Appial agaimt company-I^tndincy on 

7~7f^Ltniup order^Leave to prosecute-^ Meces- 

of tViP date of the winding up order, a proceed 
Where at the ^ o against the company, 

ing, namely, an app > P Companies Act. 

it could not. accoid ng o s. W ^ ^ 

go on SINGH V. BENARES BANK, LTD. 

1911 A.W.B |H.O.)l-A l.B-ntn All. 1®^ 

: — s,. m »d 

— Claim b\f M^ftagtg ■ failure to file suit tn 

'"«£ .1.. g'g;;,”'.; 

which is "ound p company 

winding up order, P should be treated as an 

: k.i. i ■ -• 


COMPANIES ACT (1913), S . 179. 

he fails to file the suit within the lime granted to him 
for the purpose, and the Court refuses to grant him a 
rther extension of lime, such retusal anicuntstoa 
missal of his claim, and he cannot turn lound and, 
the Court to change the procedure which he him 
considered proper and to inquire into his cUim and 
dlcate on it in the liquidation proceedings. *■ Leach^ 
adin and Venkatatamani Kao, J.) GENERAL 
OILS AND TkaI'ES. Ltd. Z/ ViSWaNADHAN. 

AGEN 54 L.W. 275 = A.I R. 1941 Mad. 855= 

(1941)2ML.J. 417. 
S. 171 — Leave^ Expiry of time fo* filing appeal 
' '""e to commence an appe^il cannot be granted 
Leav _ i7i of Companies Act,, when su h leave is 
under Sfor at a time beyond that at which ihecom- 
applicd ent of the appeal wouk become time-barred, 
mencem , y.) MahaRaJ KLHohe KH-\nNa v, 
(//^frWsBANK. LTD. l.L R. (1911) All. 665 = 
BfiNARE 196 T# . 274 - D 557 = 

1941 Comp. C. 290 - 14 R.A. 144 = 
1941AL.J.386=lb4LO.A Supp. 568(2) = 
1941 A L.W 681- 1941 A W.K HC)237 = 
1941 O.W.N 838= A.I E. 1941 All. 335 

S. 171 — and 'legal proceiding^’ — - 

Meaning of, 

Thewoid “suit" in S. 171 of the Companies Act 
means a proceeding which is instituted with the pre« 
sentation of a plaint in a Court of original jurisdiction. 
The expression ‘ legal proceeding^’ in this section is 
coupled with “suit'^ and obviously means proceedings 
ejusdeni generis, that is to say, original proceedings in 
a Court of first instance, anakgous to a suit initiated 
by means of a petition similar to a plaint. It does not 
include proceedings taken in the course of the suit, nor 
proceedings arising from the suit and continued in a 
higher Court, like an appeal from an interlocutoiy order 
or final order passed in the suit. {_Tek Chand, Monroe 
and Beckett, //.) bHiIK.ANlLA V, THE PtOPLES 
B.-tNK OF NORTHERN INDIA Ll D. 

197 I C. 1 = 43 P.L R £05= 1941 Comp. C. 309 = 

A.I.R. 1941 Lah. 392 (.F.B.). 

S. YlX—Sidt under O, 21, R. 63. C. P, 

Code, against company in liquidation — Leave 

of Court — If necessary. 

Where in execution of a decree obtained by a com- 
pany in liquidation, certain property has been attached 
as belonging to the judgment debtor, and a third person 
has unsuccessfully objected to the attachment on the 
ground that the property belonged to him and not to the 
judgment debtor, such person cannot bring a suit under 
O. 21, K. 63. C. P. Code, against the company for a 
declaration of bis tille without having first obtained 
under S. l7l of the Companies Act leave of the Court 
which had passed the winding up order. ^Tek Chand, 
Monroe and Beckett, //.), SHUKANTLA v, THE 
PEOPiES Bank of northern Im-u, ltd. 

1971.0. 1 = 43 P.L.E 505 = 1941 Comp. C. 309 = 

A.I.R. 1941 Lah. 392 (F.B.). 

S. Vl^— Property of company — If vests in liqui- 
dator. 

Under S. 178 of the Companies Act, the Official 
Liquidator should take into bis custody or under his 
control all the assets of the company, but the companiy’s 
property does not vest in the liquidator {Young C.J. and 

Sale, y.) Ram Rakha Mal and sons V . SurindaR 
Singh. I.L.B. (1941) Lah. 680 = 195 1.C. 511 = 

1941 Comp 0. 50 = 14 R.L 76= 
43 P.L E. 33 = A.I.E. 1941 Lah. 134, 

■“ “S. 179^Liquidatoc^— Power of attorney agent 
I af — Authority to endorse promissory notes—Ratificatioa 
by liquidator— Permissibility. See 1940. Dig., Col. 365. 
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COMPANIES ACT (1913), S. 185. 

SaNKAMMA HENGSU V. ANANTHA KaMATH. 

192J: 0. 103 = 13 R M. 537 = ( 1910 ) 2 M.L J. 309. 
Ss. 186 and 188 — Direction to refund moneys 
paid — Jurisdiction of Court— Limits. 19-10 Dig.. 

Col. 366. Official Liquidators, Gorakhpur 
Electric Supply Co., ltd. v. siemens (India), 
Ltd. 1.L B.( 1940) All 730 = 

192 I.C. 72=13 B.A. 293. 

• S. 186— If deprives contributory of right to claim 

setoff, 1940 Dig.. Col. 366. Shri NaTH Shah 
V. Official Liquidator. I.L.R. (1941) All. 153 = 
1941 A.L.W. 12 = 192 I.C 357 = 13 E.A. 311 = 
19410 A (Supp )l. 

S. 186 (1)— If mandatory — Refusal by Court to 
make an order under S. 186 fl)— Remedy of liquidator. 

19-10 Dig., Col. 366. SHRI Nath Shah v. offi- 
cial liquidator. I.L.R. (1941) All. 153 = 

1941 A.L.W. 12 = 192 I.C. 357 = 13 R A 311 = 

• 1941 O.A. (Supp.) 1. 

S. 195— Copies of depositions— Right of 

deponents. 1940 Dig., Col. 366. KaMaL 

Brothers (i937)» ltd. v Sunil Ku.mar Chau erji 

191IC. 879 = 13 E.C 299^ 

-S. 195— Depositions under— Nature of— Liqui- 

dator s right to refer to them in other proceedings. 

1940 Dig., Col. 366. Kamal Brothers (i937), Ltd 
V. Sunil Kumar Chatterji. 191 i.c, 879 = 

, . . . 13R C. 299. 

w. Appeal against compulsory winding up 

order^Farties^Company not tmpUaded as such^ 
Director shareholders made Parties. 

An appeal against a compulsory winding up order is 
not incompetent merely by reason of the fact that the 
company as such has not been impleaded as a party, 

when it is in fact substantially represented before the 

Court by its director shareholders, all of whom are 
parlies to the appeal. {Young, C.J. and Sale,J^ 
Kam Kakha Mal and Sons v. Sukindar Singh 

I.L.R. (1941) Lah. 680 = 195 I.C. 611 = 
14 R.L. 76=1941 Comp. C. 60 = 
43PL.R. 33 = A.1.R. 1941 Lah. 134. 

S. Appeal against compulsory winding up 

order Parties — Official liquidatoi — If necessaty party. 
The Official Liquidator is not a necessary party to 
an appeal against a compulsory winding up order. On 
the other hand, it is desirable that as a general rule, he 
should be made a party to such appeals in order to pre- 
vent posMble collu'ion amongst interested parties and to 
ensure that all the necessary facts are laid before the 
Court and that the proceedings are conducted according 
to law. {Young, C.J. and Sale, J.) RaM KaKHa 

Mal and sons v. Sukindar Singh. 

I.L.R. (1941) Lah. 680 = 195 I.C 611 = 

14 R.L. 76 = 1941 Comp. C. 50 = 
43 P.L R. 33 = A.I.R 1941 Lah. 134. 

, 109 A to H — Creditors’ voluntary 

winding up— Provisions not complied with— Procedure 
to be followed, 1940 Dig., Col. 367. Light OF 

Ltd., In re. 192 I 0. 222 = 
13E.C^303=1941 Comp.C. 76 = AI,B. 1941 Cal SO. 

S. 216— Discretion of Court — Company in 
voluntary liquidation — Liquidator’s application to Court 

to enforce calls upon contributories — Power of Court 

Direction to file suits, Companies ACT. SS. l56 
212 AND 2I6. 53 ^ 321=’ 

« , . (1941) IM.L.J. 369. 

lo apply— Company in voluntary 
liquidation— Application by Registrar of Joint Stock 
Companies for removal of liquidator and appointment 
of another by Court — Maintainability. See 1940 Dip 

Col. 367. Peoples International Travel, ed'u- 
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COMPANIES act (1913), S. 229. 

CATION and Commercial Co., Ltd., in re. 

I.L.R. (1941) Bom. 39 = 

I 192 1.0. 695= 13 R.B. 263 = A.I.R. 1941 Boffl. 26. 

S. 227 (2)— Validation of payments under— 

Principles upon which Courts should act. See 1940 
Dig., Col. 367. OFFICIAL liquidators, GORAKH- 
PUR ELECTRIC SUPPLY CO., LTD v. SIEMENS 

(India), ltd. I.L.R. (1940) All 730= 

^ ^ 192 1.0. 72= IS E.A. 293. 

S. 229 — Bank — Liquidation — Set off^Debt due 
by A to Bank — Security gi. en by third party to Bank in 
shape of fixed diposit in Bank — Right to claim set off. 

There can be no set off of claims under S. 229 of the 
Companies Act when there are no mutual dealings. A 
Bank lent a sum of Rs. 2,000 to the applicant on a 
promissory note dated 7-10-1936. As the bank was not 
willing to lend without security, S, the mother-in-law, 
ofleiedtogive security and gave as security a sum of 
Ks. 4,300 which she had in fixed deposit in the Bank 
under a fixed depoit receipt. This receipt was handed 
over to the Bank along with a letter under which S 
authorised the Bank to set off at any lime the whole or 
any portion of the said deposit and interest accrued 
thereon toward.s the loan granted to the applicant at 
any time the Bank deemed it necessary. Before the fixed 
deposit matured the Bank went into liquidation and the 
applicant claimed to set off the amount due by the Bank 
to ,V against the amount due by him. .9 also filed an- 
affidavit expressing her willingness to the set-off. 

Held, (l) that there weie no mutual dealings in the 
case w'hich w’ould entitle the applicant to claim a set-off 
under S. 229, Companies Act ; (2) that thougn the 
Bank had a right to set-off, the applicant could not say 
that he had a right to claim a set-off ; (3) that having 
regard to the equity of the case, the Bank should adjust 
the dividend payable under the deposit receipt towards 
the amount due and recover only the balance. {Ven- 
kataramana Rao, J.) SAMUEL V. OFFICIAL LIQUI- 
DATORS, r. N. & Q, Bank, ltd. 1941 M W.N. 363= 
A.I.E. 1941 Mad. 622= (1941)1 M.L.J. 818. 

S. 229 — Company — IVinding up~Set off 

Amount due to company by partners of firm — .Amount 
due by company to erne partner — Set-eff. 

Under the Indian law every case of a joint promise is 
treated as a joint and several promise. If a debt is 
incurred by the members of a partnership they are 
jointly and severally liable. If A and B, members of a 
firm, sue C. C cannot set-off a debt due by alone, 
w hereas if C sues A and B, A can set off a oebt due by 
C. Where the liability of the partners is joint and 
several in a claim to enforce that joint and several 
liability, it is open to the partners to set-off a debt due 
to them. The rule of set-off in bankruptcy does not rest 
on the same principle as the right of set-off between 
solvent parties, because the principle is wider. {Venkata^ 
ramana Rao, J.) MaCHADO v> OFFICIAL LIQUI- 
DATORS, T. N & Q Bank, ltd. 

63 L.W. 660-1941 M.W N. 368- 
1941 Comp. 0. 221 = A.I.E. 1941 Mad. 664. 

S. 229 — Liquidation of company — Income-tax 

assessment which had become final, if can be reopened. 
Where an assessment under S. 23 (4) of the Income- 
tax Act has been made in respect of a company and it 
had also become final as against the firm and the com- 
pany subsequently goes into liquidation, the assessment 
cannot be reopened ordinarily. There could be an 
interference with the assessment only, if there is reason 
to think that the assessment was vitiated by fraud. The 
case of a judgment-debt stands on a different footing, 
interference being allowed only because of the possW 
biUtyof fraud. (BenneU and Ghulam Hasan, //.> 
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COMPANIES ACT (1913). S. 230. 

Dinshaw & Co. V. Income-tax Officer, luck- 
now. 16 Luck. 599 = 1921.0.856 = 

1941 A.W.R. (C.C.) 86 = 1941 O-L.E. 237 = 

1941I.T.R. 215 = 13 R.O. 411 = 
1941 Comp. C. 147 = 1941 O.W.N. 118 = 
1941 O.A, 129 = A.I S. 1941 Oudh 260. 
S. 230 (!> Clj) and (2) W— Effect of—SaUry 

■cf employee — Priority over floating charge on book 
■debts. 

On the winding up of a company an employee is* by 
virtue of S. 230 and (2) {6) of the Companies 

Act, entitled, in respect of salary to the extent of 
Rs. 1,000* to priority of payment as against the holder 
of a floating charge created by a debenture over the 
book debts of the company, from the proceeds of such 
book debts. {Leach, C.J. and Happell. J.) PaRTHA- 

sarathy V. Madras Publishing house. Ltd. 

63 L W. 513 = 1941 M.W N. 444 = 
1941 Comp. C. 218 = A.I.R. 1941 Mad. 5»6 = 

U941) 1 M.L.J 677. 

— S 234— Trust monies — Disappearance— Claim 
entered as preferential claim under S, 234 Effect. See 
1940 Dig., Col. 369. Djnshaw & Co. z/. Krishna 
PlARY 18 Luck 241 = 1941 Comp. C. 138 = 

191 1.C. 178=A.I.R. 1941 Oudk 126. 

S 235 Powers of Court — Books in possession 

of manager of company-Order for delivery to liqui 

dator — Power of Court to pass. See 1940 Dig., Co). 

369 GopaLaswami GOUNDER r. KRISHNASWAMI 

GOUNDER i l k- Mad. 120 = 

OOUNUEK. 1951.0 261 = 14R.IVI. 161 = 

A.I.R, 1941 Mad. 53= (1940) 2 M.L.J. 594. 

S. 2S0— Order refitsing to direct company in 

iiquidation to furnish security— Appeal— I f lies. 

No appeal lies from an order refusing to direct a 
Company in liquidation to furnish security under S. 280 
of the Companies Act. {Pandrang Rcnv and King, 
m RAMA RAO V, the national ASSURANCE 
■Co., ltd., VizaGAPATAM. 1941 Comp. Cas. 292. 

3 281 {ft)— Scope of ---Resort to exercise of power 

binder— Proper stage— Relative functions of Registrar of 
ioint stock companies and Court-Sequence of events with 
t6 cxi^cti€ of thciT powers. 

It is wrong to think that S. 281 12) of the Companies 
Act is a section under which the Court .s empowered to 
extend the time for holding mee^ngs The section does 
^ ^v* thinfr It aives to the High Court a power to 

reUele'certain classes of persons from the consequences 

/flip default where they have an apprehension that they 

will be prt cut^ and that apprehension can arise only 

f Ir th^Registrar of joint stock companies has done his 
after the i<eg , . be proposes to prosecute. 

duty and deeded whether or n ^ 

The duty which is intended by S. 281 

tion or not, is "ot a function «m 

<5) of the ■'^nt to events is'^that the Registrar of joint 
proper sequence “ , whether he intends to 

Stock companies s makes up his mind to 

launch prosecution initiates the prosecution, then 
prosecute -'I under .S. 28l (2) to the 

there can be /Vosecution is pending. If m such a 
Couit in which th p prosecution is actually 

case relief is sough ^ ^ppjy 

lodged, then that 3^281 (2). But in such a case it 

would only be upon g S . Court would inter- 

FJP" V'T* “ to" /) 

SS*«Tv, forms). /, -:?vf 


1941 A.L.W. 1076. 

/..N takine cash security from 

.mplpyees^^nd^dUsiting same in Scheduled Bank- 


CONTEMPT OF COURT. 

Latter if a trustee or holds it for specific purpose — 
Liquidation of latter Bank — Right of depositor to pre- 
ferential payment. See 1940 Dig., Col. 370. NayaR 
MODERN Bank, Ltd. v. official liquidator of 
T. N. Q. Bank, Ltd. I.L.R. (1941) Mad. 125 = 

193 I.C 821 = 13 R.M. 720 = 
A.I.R. 1941 Mad- 48 = (1940J 2 M.L.J. 559. 

COMPROMISE. See PRACTICE— COMPROMISE. 

CONTEMPT OF COURT— Apology— Courtis power 
to reject. 1940 Dig.. Col 373. EmPeror t'. P. C. 
TaraPORE. I.L.R. (1941) Kar. 3 = 191 1 C 519 = 

13R.S. 143 = 42 Cr.L J. 1. 
—Apology — Nature and contents of. See l940 Dig., 

Col, 373. Subordinate Judge v. Jawaharlal. 

I.L.R (1941) Nag. 304=191 I.C. 671 « 

13 B.N. 209 = 42 Or.L.J. 237. 
Article in newspaper — Printer’s and publisher’s 
liability. 1940 Dig,, Col. 373. EMPEROR P. C. 
Tarapore. I.L.R. (1941) Ear. 3 = 191 I.C. 519 = 

13 R.S. 143 = 42 Cr LJ. 1. 

Attorney of High Court — Scandalous allegations 

against Judge in notice sent under S. 80, C. P, Code. 
See LETTERS PATENT (BOMBAY), CL. 10. 

! 43 Bom.L E. 250. 

Chief Court of Sind— Jurisdiction of. See 1940 

Dig., Col. 373. emperor v. P. C. Tarapore. 

I.L.R. (1941) Kar. 3 = 
191 1.C. 519= 13 E.S. 143=42 Cr.L.J. 1. 

Commitment— When to be made — Technical 

contempt— If to be punished— Principles. See 1940 
Dig., Col. 373. Superintendent and Remem- 
brancer of Legal affairs, Bihar v. Murli 
Manohar Prasad. 20 Pat. 306 = l9l IC. 834= 
13 R.P. 399 = 7 B.R. 261 = 42 CrLJ. 225= 

A.I.R. 1941 Pat. 185. 

— Criticism of Court— Absence of good faith — 

Misstatement and misrepresentation — Effect of. See 
1940 Dig., Col. 374. Emperor v. P. C. TaraPORE 

IL.R.(1941jKar. 3 = 
191 I.C. 519 = 13 R.S. 143 = 42 Cr.L.J. 1. 

Duty of Courts— Accusid defaming third person 

in his statement— Defamed person demanding apology 
under threat of legal action— If amounts to contempt. 

Interference with the administration of justice is one 
of the welUrecognized heads of contempt. Courts while 
they have to be jealous to guard against any interference 
with their functions should not be too sensitive where no 
harm has been caused or was intended to be caused. 
W here the accused in a case under the Copyright Act 
made certain defamatory statements about a certain 
third person and the latter wrote and demanded an 
apology and compensation under threat of legal action 
it was held that the latter’s action did not amount to 
contempt and though he might have waited for the 
termination of criminal proceedings, was not bound to do 
so. {Gruer, J.) EMPEROR v. V. B. KOLTE 

197 I.C. 66 = 1941 N.L.J. 368= 

- A I-B. 1941 Nag. 241. 

Duty of Court to preserve proceedings from mis- 
representation. See 1940 Dig., Col. 374. EmPergr 
z/. P. C. Tarapore. I.L.R. (1941') Ear 

191 I.C. 619 = 13 E.S. 143=42 Cr L J 1 

E^ence of offence— Complaint for defamation in 

respect of allegations m insolvency petition— Distinc- 
tion between threat before and after the starting of nrn. 
ceedings. 1940 Dig., Col 374. Radhey^ Lal » 

Niranjan Nath 193 I.C. 260=is E.A.400 = 

1941 A.Cr.C. 2=:A.I.E. 1941 All 96 

-Essentials-Pendency of proceedings-Necessify 

for— Prejudicing mankind against person on trial cL 

1940 Dig,. Col. 375. SuperintenSent and RemeM- 
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CONTEMPT OF COtTET. 

BRANCKR OF LF(5Af. AFFAIRS, BiHAR v. MURLI 
MANOH \R PkaS \i>. '^0 Pat. 306 - 191 I.C. 834 = 

13R P. 399 = 7BR ^61-42 CrLJ 225 = 

AIR 1941 Pat. 185. 

Guardi an 'hip pro.;eedir»g;N — Applicaiion under 

S. 475. Cr. P. ‘ ode. amJ a i«implaiiu uncier S. 500 I. p. 
Code, by one again'! ti e oilier party — If can amount to 
contempt. See 1940 Dii*., Col. 375 HriSHIKiSH 
SaNYaL^. A P. HaGCmI ILR. (1940; All 710 = 
191I.C 64l = l3RA 283 = 42Cr.L J. 211. 

■ — -’•Letter by party to Ju. ge sei>ed ot ihc case — 
Imputation again>l Jur't’c’s jrnpar'ialiij — Duty of Court. 

See 1910 Dig.. Col. 37f>. SUBOkDinaTE JunOF v. 
Jawah aHCal I.L.R. 1941; Nag. 304 = 

191 IC. 671 = 13 K.N, 209 = 42 Cr L.J. 237. 

•Nature o' proceedings — Ctiil Procedure Code, il 

applies 

The proceeding' for conteinp* of the High Court are 
in the exerci^e of il e inht rent juitsdiclion of the Court 
and are of a criminal nature When the matter is of a 
criminal nature, the Civil Piocedure Code dorSfot 
apply. {Colhster and BiUp'i! . J J.} InADHI-Y IaL v. 

NIRANJan S’ai h I.L R. (19»1 ‘ All, 3t4 = 

194 I.C. 606 = 1P41 A.Cr.C. 98= 1941 A. L.J. 2H5 = 

194lA.L. vV. 319 I 2) 42 Cr. L.J. 370 = 
14 K.A. 3 = 1941 OWN, 455 = 
1941 O.A. (Supp ) 193 - 1941 A W.R (H C.) 120 = 

A.I.R. 1941 All. 211. 

— — New'paper articles — Spn iaj tes[on^ibllity of 
editors. S e l9-'0 D'g. ( ol 3-6. NaSir Ahmad z-. 
ANIS AHMAD 191 I C. 726 = 13 R 0 299 = 

16 Luck. 506= 1941 A.W.R. C.C j 7 = 
42CrLJ 221 = 1941 O L.R 17 = 

AI.R. 1941 Oudh67. 
-Pending case — P/ wsp per artides^Likelihood 
to deter witnesus from giving evidence. 

Where the effect of certain newspaper articles was 
likely to be to deter witniS' from giving eviiience in a 
pendingcase.il amounts t" contempt of Court though 
not of a serious natuie. (KoXv and Agarivala, J J .) 
ANis Ahmad abB'Sizt NaS rAhmxd. 

194 I.C. 158 = 1JH A.W.R (O.C.>172 = 
1941 O.W.N. 683=1941 A.Cr.C. 122 = 
1941 O.LR. 417- 42 Cr.L J 624= 13 R.O. 567 = 

1941A.L.W. 530 = 1941 0 A 429 = 

A.I.R. 1941 Oudh 399. 

— ■ -Pending defamation case— Newspaper article y 
eomplain int — Atsertv-n of truth and challenge to 
accused to prove the falsuy, 

\Vhere a complaihrti't in a defamation ca^e writes an 
article a couple of da>s alter the complaint is filed asser- 
ting the truth of the statements contained in his paper 
and challenges the accu-ed to prove their falsity, the 
article doC' not amount to 'onrempt of Court. 
and Agarwilii, // ) ANIS Ai'MaD ArbaSI v. Na'IR 

Ahmad. 194 I.^. 158 ^ 1P41 A.W R. (C.C.) 172''- 

1941 O.W.M. 683- 1P41 A.Cr.C. 122 = 

1941 O.L.R. 417 4»Cr.L.J. 524 - 13 R.O. 567 = 

1941 A.L.W. 530 = 1941 O A. 429 = 

A.I.R. 1941 Oudh 3PP. 

. ■ Pending p'oceeiliniis — Sprech at meeting. Se, 

1940 Dig., Col. 377 kadha Krishna v pajx Ram 

16 Luck. 61 = A I R. 1941 Oudh 14 
—Power of Cc)u t t . \vn under S. 476. Cr. P. 

Code. 5 ’«Cr. P. ( ODE. 'S. 470 and 482. 

I.LR (1941) Lah. 145 
Practice— Affidavit in support of application b' 

clerk— I’nrprielv of— D 'tv t > 'ei affidavit sworn to b\ 
responsible officer S ^19-10 Dig., Co! 377. SiiPERiN 

tendent and Remembrancer of i.egxt. Affairs 
BIHAR V. MURLI MaNOhar Prasad. 20 Pat. 306« 


CONTRACT. 

191 I.C. 834 = 13 E.P. 399 = 7B R. 261 >= 
42 Cr.L.J. 225 = A.IR. 1941 Pat. 185. 

Proceedings- Right to initiate — Legal Rtniem- 

br.incer of Bihar — Right to move High C-mr^ on behalf 
of r70verumeni or G*'Vernor. .7^iflV40Dig Col 377. 
SUPi KIN ENDtNT AND KEMEMBRANCtR CFLiGAL 
AFF.aIKS, blHARz/. MURLJ MaNOHAR PBASAD 

20 Pat 306 = 191 1.0. 834= 13 R p‘ 399 = 

7 B.E. 261 ^ 42 Cr.L J. 225= A I R. 1941 Pat. 186. 

ScantUlizing Court — Article suggesting abuse by 

Chief !'niirt of its powers — If contempt See 1940 Dig.^ 
CnI. 378. Empirdr V. P. C. TaRaPORE. 

I.L.B. (1941) Ear. 3 = 191 1 C 6i9 = 13RS. 143 = 

42CrLJ 1. 

Summary jurisdiction. See l940 Dig., Col 378 

EMPERi'R^. p. c TakaPore. 

I.L.R. (1941) Ear. 3 = 191 I C. 619 = 

13 R S. 143=42 Cr.L J.l. 

What constitutes — Intention— Relevancy of. See 

1940 Dg., Col. 378. Sufeunti N t ent and 

ki MEMHR \NCI-R OF LEGaL AFF \DS. PlHAk v, 
Mukli Mahohar i raSad. 20 Pat. 306=* 

191 IC. 834= 13 R.P. 399- 7 BR 261 = 
42CrLJ 226-= AIR 1941 Pat. 185. 

CONTEMPT OF COURTS ACT 'XII OF 1926). 
S. 2 (1) — Jurisdiction of IJ'gh Couii — Contempt of 
.''uboKliiiale Court — I’ower of High Court to take pro- 
ceedings suo motu — Application defective as being taken 

out b) pcr>on not competent to repre.-enl Government 

If bar to proceedings. S.e 19J0 Dig.. {\>|. 379. SUPF.R- 
INTKNDf-NT AND REMEMBRANCtH OF LeGaL 
AFFaDvS. I IHAK z/. MuRLI MANOHAk Pr S\D. 

20 Pat. 306=191 rc 834= 13 R P. 399 = 
7 B R. 261 = 42 Cr L.J 226 = A I E. 1941 Pat. 185. 
S 2 (3)— S ope of prohilriii. n conirtlt.ed in. Sees 

1940 Dig., Col. 379, Subordinate Judge Iawa* 
Hakial. I.L.R. (1941) Nag 30 =19110.671 = 

13 B.N. 209= 42 Cr L.J. 237, 

S. 3. Proviso — Belated aiolocy — Value. Sec 

19-0 Dig , Col. 379. NASIR AHMAt* v. ,\NIS AHMAD 
ABBASt. 16 Luck. 506 = 191 I C. 726= IS R.O. 299 = 

1941 A.W R. (CC.) 7 = 42 Cr.L.J 221 = 
1941 O.LE. 17 = A.I.R 1941 Oudh 67, 

CONTRACT — Agreement as to terms of lease and salt' 
of forest produce— Contemplation of execution of for* 
mal deea — I! renders the agreement incomplete. 

Where when an agreement is reached as. to the terms- 
of a lease and sale of forest produce the parties conttm- 
plate the execution of a formal deed of lease and sale, 

hat Would not r/ make the agreement incomplete, 

Batpn ani Are, //.) DEVI PRASAD Ski KRISHNA^ 

Prasad v. Secretary of State. 1941 A L.J. 670= 

1941 O.A. (Supp ) 776=1941 A.W.R (Rev) 891 = 

1941 A.L.W. 983=4r.L.J. (H.C.) 361 = 

A.I.R. 1941 All. 377. 

Building contract— Contractor to build and 

engineer to supervise — Building as built not accord- 
ing to plan, unsightly and not fit for use — Owner^s 
remedy— Joint decree against contractor and engineer, 
if could be passed — ^leasure of damages. See 19^0 
Dig., Col. 380. RAJARAM KODUPAM f'. MADHAORAO 
CHiTNAViS. 1941.0. 257 =13 R.N 361 = 

A IR. 1941 Nag. 111. 
C. I, F. Contract — Printed form v'i'h typewritten 
portion— Conflict — Efltct. See Sa! E (^F Gt 6i S— C. L 
F. CO NTRACT. (1941) 2 M L J. 281. 

—Lompletion — Agreement hetween Piirties and' 
settlemertt of terms — C/rtderstartding that agreement 
should be reduced to formal eoniract~hff,ct — Contract 
—‘If complete before execution of formal agreement. 
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In the case of a contract in which a draft agreement 
and engro-sment are evidently contemplated by the 
parties, the contract cannot be said to be complete with- 
out the formal agreement being signed and executed, 
even though ail the terms have been settled one by one 
and embodied in the draft. Once it is clear that the 
parties intended that the terms of their bargain are to be 
reduced to a formal contract, although that under 
standing is not in writing but is only a matter of oral 
agreement or of inference ’from the conduct of the 
parties, the consequence is that there must be a formal 
contract signed and executed by the parties before the 
contract can be said to be complete. { Broomfield and 

Divatia, JJ) NEW M( Ft SSIL CO. LTD. Z'. 
ShaNKaRAL Nar \yaN'‘aS. I*L K. (1941) Bom 361 — 
196 I 0 14G= 14 R.B. ItO 43 Bom L R. 293 = 

A.I.R. 1941 Bom. 247. 

Conclunon of—Place—Jnsurance p.dicy^Pro 

posal signed^ oni mrdical examination made tn a parti- 
cular pla:e— Acceptance by Head Office in different 

, .• • • j . 

Where a proposal for an insurance policy i« signed at 
Nagpur and the medical examination is ma e at Nagpur 
but it is accepted in Calcutta by the Head Office the 
contract is m.>de at Calcutta and not at Nagpur. 

(ritirke /■) Hindustan Insurance CO. f/. Naihu. 

KtiarKe.j.) 1941 N.L.J. 37. 

.,—~~~-Conud^rn.tion — Failure of — What amounts io — 
Sale of pruptrty sub}, ct of l,ti gation^Stipulation that 
in ease lingatton went against zcendor, vendee not to 
claim refund of sate pnee-Vendor dafared not 

entitled to property- Kig/d of vendee to plead want of 
consideration for sale. 

Where certain property, subject of a pending li .ga- 


CONTRACT. 

the wife forbore from instituting the suit because of the 
deed, ... 

. Heldt that the forbearance to sue amounted to good 
consideration, and the deed w’as therefore supported by 
consideration and valid and enforceable, (^arma and 
Shearer. J J.) RaDHa KaNI v. Ram DaS, 

22 Pat.L.T. 278 = 194 I.C. 645= 7 B.R. 815 = 

1941 P.W.N. 511 = 14 R.P. 14 = 

A.I.R. 1941 Pat. 282. 


tion, U sold under a sa 


le deed which expressly stipulates 


that that if the pending litig.tton is decided againsUhe 
vendor, the vendee nould not be entilled to a refund of 
tbe purchase price, and the l.tigatton is uliin.ately 
decided against the vendor who is declared to be not 
eni tied to the property, it is not open to the vendee to 
p?ead that there is no consideration for the sale deed or 
fhat there i-< a failure of consideration. There is no 
“tenant for 'itie in such a ca-e, and the subject of the 
«le ?s only the vendor’s interest, if any, in the property 
* the litigation and subject to the litigaiion then pend- 
Nor cat it be said that the deed of sale is void by 
the fact that ti e property did not exist; the 

reason of thCefact the vendor only lost it ,he result 

fiioation ’The vendee having purchased what- 
^in ere-t bis vendor had in the property with his 
ever “ deception having been practised upon 

him, he canno ourchased by him are worth little 

void becanse the ngh.sjmrcha.^^ ^ y^ ^ 

or nothing. I failure to obtain possession of the 

bargained for and hrs farm ^ 

property ° / r bhulan PRASAir SiNGH 

^CJ. and Minohor UlL J.) ^35 j ^ 

RUP E.P. 142= 22 Pat.L T. 12 = 

Forbearance to sue^Suffi- 

Constdera by husband io wife 

to ward off threatened 
for payment of ^ . ^nce^Wife forbearing to sue 

suit by '^otfe for m g„tgnt-Enforeeability of 

4ue to execution of s 

agreement. amounts to good consideration 

Forbearance to sue a wife was about to 

under the Con’iact maintenance and 

sue her hu-^band in executed a deed of 

the husband in order to thereupon 

agreement of 


— Construction — Arbitration clause — “All unpaid 
claims whether admitted or not — Arising out of or in 
relation to contracts’\ etc. — Meaning of. 19-0 Dig., 

Col. 3S0. Sukhanandan Kamdhin V. Manjklal 
KanIalal. I.L.R (1941) Bom. 200 = 193 I.C. 779 = 

13 R.B. 350 = A. I R. 1941 Bom. 82. 

Construction— Building contract — Lumpsum or 

rate contract. See 19-10 D g., Col. 38i. i'ANCHANAN 

Ganguly z/, Kalipada Banerjee, 19i l.c 739= 

13 R C. 279.. 

Construction — Express term that no remunera- 
tion to be paid unless work is check measured Rtg/n to 

claim compensation for work not check- measurtd 

Quantum meruit — Application of primiple. 

Where by the terms cf a contract, the person who 
dots a work agrees that he is not tniiiltd to any re* 
muneration unless the work has bten chet k measured 
then clearly he cannot claim for any work whuh has 
not been check-measured. There is no room for any- 
implied contract, wht re there is an express contract in 
existence, and in such a case the principle of quantum 
meruit cannot be applied. (Horwill, J.) VaNJeeS* 
WARA AiYAR V. DT. BOARD OF SOUTH ARCOT 

64L.W. 342 = 1941 MWN. 834 = 
A.I.R. 1341 Mad. 887 = (1941) 2 M.L J. 469. 

Construction— Government kabuliyat in respect 

of toll on public road— -Clause prohibiiing sub-letting or 
assignment without permi-sion of Collector— Effect- 
Assignment without permi-sion— If void. See l940 

Dig., Col. 381. BHaGwant Genuji v, GangaBisaN' 
Kamgopal. I.L.R. (1941) Bom. 71 = 13 202 = 

191 I.C. 806. 

Construction^Vsi.kV 2 i adatia contract-~Or-^l f to 

be read alternatively or inclustvely-^Undertaktug to do 
forward business without deposit for four lots of wheat 
or linseed or hundred bales of cotton, or ten or twelve 
bars of silver — Interprttation of. 

The defendants who were pakka adatias undertook to- 
do business for the plaintiff on the teims rontaired in a 
letter which the defendants wrote to the plaintiff The 
letter, after stating the . various charges which they 
would make ior adate, stated: “We shall do forward 
business for four lois of wheat or linseed or one hundred 
bales of cotton or ten or twelve bars of silver without 
any deposit. Deposit will be necessary for more busi. 
ness (than this). 

that having regard to the fact that a pakka 
adatia who did forward business without an initiaf 
deposit might incur a considerable risk if the market 
suddenly dropped, the Court was bound to give a strict 
meaning to the word ‘‘or » used in the letter and must hf, 
read as giving to the plaintiff alternative rlehts to dr^ 
business in respect of the different classes of commedi- 
ties mentioned up to the limits mentioned, and shmlH 
not be given an inclusive or non alternative sense Onri. 

m any one of the comrnoditi^es specified, if he wished to 
do business in any of the other commodities he must 
so long as the business already done to the’limit men' 
tioned was outstanding, pay deposit in respect of the 
farther business. (Blackwell, J.) UlfatrAi HuKum- 
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CHAND ?/. NAGARMAL GOPIMAL. : 

I.L4- (1941/ Bom. 441 = 195 I.C. 28 = 14 R.B. 12 = 

43 BomIj.B. 269 = A.I.E. 1941 Bom. 211. 

Constructi'jn — Rules — Apparent inconsistency. 
See 19-10 Dig., Col. 382. RaNEEGUNGE Coal ASSO 
ciATioN, ltd. V. Tata Iron and Steel co., 
ltd I-L.R. (1940) Ear. (P.C.) 361 = 

43Bom.L.B. 403 = 1941 A.L W. 25(P.C.). 

Con-itruction Sale of goods — Imphed negative 
covenant— Breach— Interlocutory injunction— SpeciSc 
Relief Act, S. 57 — Sale of Goods Act, S. 58. See l940 
Dig-, Col. 382. Jairam Valjee v. Indian Iron and 
STEEL CO.. LID. 191 I.C. 847 = 13 R.O 287. 

Contract by Government officers— Negotiation and 

agreement — Proper procedure. 

It will be in the public interest and desirable from 

every point of view if the Government Officers, after an 
agreement is reached, take the precaution of preparing a 
memoranclurn signed by both parties, setting out the 
terms which are reached. The practice of leaving the 
agreement in the form of correspondence and tenders in 
anticipation of a formal ueed to be executed later on is 
irregular and has nothing lo recommend. The proper 
procedure should be that after an agreement is reached, 
a memorandum of the agreement should be contem- 
poraneou'ly prepared and signed by both parlies as evi- 
dence of the agreement to be followed later on by a 
formal document drawn up by a Government convey- 
ancer; but it cannot be said that the Uw requires that 
contemporaneously with an oral agreement a document 

should also be prepared and signed, it is permissible to 

record the agreement, arrived at orally, later on by cor- 
respondeii:e. {Bajpai andDar.JJ.) Devi PraSaD 
SRI Krishna Prasad v. secretary of state. 

1941 A L.J. 670 = 1941 O.A (Supp).776 = 
1941 A.W.E. (Rev ) 891 ---1941 A h W 983 = 
4F.L.J. (H.C.)361=A.I.R. 1941 All. 377. 
— Contract for sale of goods in two instalments — 
“Wrongful refusal to take delivery — Right of seller to 
cancel contract and claim damaees. See Sale OF I 

Goods— c. i. F. contract. (i94l) 2 M.L.J. 281. 

'Frustration of venture'^Basis of doctrine. 

The doctrine of “frustration of venture’* is based not 
upon the existence of any actual impossibility in fact but 
upon the existence in the circumstances of the case of 
an implied condition. In order to justify such an infer- 
ence, the implied condition must be absolutely necessary 
to give effect to the transaction which the parties must 
have intended, i Henderson, J.) SaRaDA PROSaD De 
V. BHUTNATH mallick. I.L.B. (1941) 2 Cal. 78 = 

45 O.W.N. 660 = 73 C.L J. 294. 

Marriage contract— Implied term— Hindu Law- 

Contract of marriage by mother of minor girl with father 
of adult male— Implied term— Breach of term— Suit 
for damages for breach— Right of minor. See Hindu 
Law-Marriage. 43 Bom.L.R. 36 

Mercantile contracts— What is. See 1940 Dig 

Col. 382. Lucknow automobiles r;. Replacement 
Parts Co. ^ 16 Luck. 367. 

Minor— Lease by guardian— Minor approving it 

on attaining majority and executing new patta— Bights 
of parties— If governed by earlier or later lease. 

Where a minor on attaining majority records his 
approval of the action of his guardian in granting a 
lease of his land and strikes his own bargain with the 
lessee by executing a new patta, that patta and the cor- 
responcing kabuliyat alone record the bargain between 
the parties, and govern their respective rights and lia- 
bilities. and the terms of the lease granted by ihe guar- 
dian cannot be treated as incorporated in that patta. 
i^Lord Russell of KHlowenf) TIKAIT Umed Narain 


CONTRACT. 

Singh v, equitable coal Company. 

196 I.C. 786 = 1941 O L E. 809 = 

^ , 1941 O.A. 1028 (P.O.). 

Oral agreement— Proof required. 

An oral agreement must be proved by the clearest 
and most satisfactory evidence of credible witnesses, 
and it would be unwise to act upon oral evidence unless 
there is contemporaneous written evidence to corro- 
borate it. {Tek Chand and Din Mohammad^ JJ\ 

Shri Gobind Lalji V. m'ilap Chand. 

43 P.L.E. 97. 

Pakka adatia — Contracts in different markets for 

different quantities of particular commodities with 
different delivery dates— If distinct separate out> 
standing transactions— Single general demand for 
margin — Non-compliance — Right to close transactions. 

Contracts effected in different markets for different 
quantities of particular commodities, with different 
delivery dates, evidenced by separate memoranda, are in 
law for all purposes distinct the one from the other, and 
the liabilities of the parlies thereof in respect of each 
are separate. Where there are separate outstanding 
transactions with different provisions as to initial de- 
posit and margin, the commission agent or pakka 
adatia^ if he wants to insist upon the payment of 
margin, so as to give him a right to close any transac- 
tion for non-compliance with the demand, must specify 
to the constituent in respect of what outstanding tran- 
saction the demand is made, and what is the amount of 
the demand in respect of it. The constituent may wish 
to comply with the demand in respect of some transac- 
tions so as to keep them alive, and not wish to comply 
with it in regard to others. A single general demand in 
respect of ail the outstanding transactions would not en- 
title the pakka adatia to close all the outstanding tran- 
sactions on the ground of non compliance v^ith that 
demand. {Blackwelf J.') ULFATRai HUKUMCHAND 
V, NaGarmal GOpimaL I.L.R. (1941'' Bom. 441 = 
196 I.C. 28 = 14 R.B. 12 = 43 Bom.L.R. 269=' 

A.I.R. 1941 Bom 211 
Pakka adatia — Wrongful closing of outstanding, 
transactions — Right of constituent — D.'images — Measure 
of. 

Where a pakka adatia wrongfully closes his con* 
stituent's outstanding transactions before the due date, 
the constituent is entitled to treat them as still out- 
standing and the constituent is entitled, owing to the 
special obligation imposed upon the pakka adatia by 
custom, give instructions to the pakka adatia to close th^ 
transactions, and 10 be put in the position in which hq 
would have l)een placed if the pakka adatia had carried 
out his instructions. The constituent is entitled lo have 
an account taken on the footing of the prices prevailing 
on the date on which the instructions to close are given., 
{Blackwell. J.) ULFATRAI HUKUM CHAND 

Nagarmal Gopimal. I.L.R. (1941) Bom. 441 = 
1951.0 28 = 14 R.B. 12=43 Bom.L.R. 269 = 

A.I.R 1941 Bom. 211. 

“ Penalt y — Li qui doled damages. 

Agreed liquidated damages. If to be enforced, must be 
the result of a ‘genuine pre-estimate of damages'. They 
do not include a sum fixed »».* terrorem covering breaches 
of contract of many varying degrees of importance, the 
possible damages from which bear no relation to the 
fixed sum, and which obviously have at no time been 
estimated by the contracting parties. Where a contract 
provided that "the second party (the purchaser) shall 
pay to the first party i2,500 as agreed and liquidated 
damages without the necessity of notice if he commits 
a breach of all or part of his undertaking under this 
agreement" it was held that the stipulation as to £2,500 
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;wouId be considered to be a penalty according to 
English rules. {^Lork Atkin,') MICHEL HaBIB KaJI 
AYOUB V. Sheikh Suleiman. 196 I.C. 823= 

1941 A.W.R. (P.O.) 63 = 1941 O.L.R. 814 = 
1941 O.A. 618 = A.I.R. 1941 P.C. 101 (P.C.). 

■ ■ 'Public policy — Agreement in restraint of trade 

— Validity — Company doing sardine business — Sale of 
business^Covenani not to engage in any other 
sardine business in specified place directly or indirectly 

Enforceability — Holding shares in such business — If 

■breach of covenant. 

Where a person enters into a covenant to the effect 
that “he will not directly or indirectly engage in any 
other sardine business whatever .in the Dominion of 
Canada/’ it cannot be said that a shareholder in a 
company carrying on such business or being a partner 
therein is necessarily a breach of the covenant. The 
phrase ‘ directly or indirectly” is not void for uncer- 
tainty. It is to the advantage of the public to allow_ a 
trader who has established a lucrative business to^ dis- 
pose of it to a successor by whom it may be eflBciently 
•carried on. In cases where the purchaser, for his own 
protection, obtains an obligation restraining the seller 
from competing with him within bounds, which, having 
regard to the nature of the business, are reasonable and 
are limited in respect of space, the obligatibn is not 
obnoxious to public policy, and is capable of being en- 
forced. This principle is applicable even in the case of 
an important public company where the covenant is 
entered into by a managing director holding shares in 
•the company. The same result may well follow in a 
case where, instead of selling the undertaking, the 
shares or stock of the company or a large interest there- 
in is being sold, and one or more of the directors or 
rSanagers of the company, being interested in the sale, 
ar^wflling, in order to enable the transaction to go 
through, or to obtain a better price, to enter mto res- 
trktWe covenants with the purchaser. Where here is a 
good will to be protected, a covenarrt in restraint of 
trade, even when imposed as a condition of emp oyment 
may be so framed as to give adequate protection not 
“nW to the covenantee himself but also to his successors 
business although it may be necessary for that 
in the ’ restriction upon the covenantor for 

purpose to ip establishing 

Ihat'^cra covenant is injurious to the public in the 
that such calculated to produce a pernicious mono- 

poly u ^ /that the restraint is reasonable as 

the Court is satis there are no reasonable 

between the pames andjhat^^ther^^.^^^^^^^ 

grounds for ^ jg impossible to say that the 

public LTD /coNNORS. 1961.0.871 = 

CONNORS BROS., LTD. z'. 319 = 53 L.W. 266 = 

A i.B. 1941 P C. 75 (P.C ). 

■ Third oarty— Bank in liquida- 

Right to manager and Official Liqui- 

tion^ompto"'*®® taking to satisfy claim of 

dator - M/?®6fL_De"ault by 

depositor er— If maintainable. Set 1940 Dig., 

sitor agamst NaNAK ChaND. 

Col. 383. SURJAN SINGH 763 = 13 E.I.. 332. 

creditors Reserves a bene6t for 

A stranger toacont Wnolish or in Indian Law 
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it either in English or 


him cannot s“®“P°" "the consideration need not move 
€ven though in India ‘^® “"j t„o well-recognised ex- 
from the promisee. Jb « ^ „here a contract 

options to this doctrine . 

V. D. 1941-25 


between two to ^ake one of them 

a trustee for a third ; in such ca*s to 

enforce the trust in his favour and no objection can be 
taken to his being a stranger to the contract. The 
other exception covers those cases where the promisor, 
between whom and the stranger no privity exists, creates 
privity by his conduct and by acknowledgment or other- 
wise Constitutes himself an agent of the third paity. 
Where the consideration for a sale of a property is that 
the purchaser would satisfy certain creditors of the 
vendor and release the latter from his liability in respect 
of the debts, and the property is not sold for a fixed 
con>ideration and the purchaser does not retain out of it 
a definite sum of money for payment to the creditors, 
the purchaser cannot be said to have constituied himself 
a trustee in respect of the property sold or the considera- 
tion money payable for it for the benefit of ihe creditors, 
and it is not competent for the latter to sue the purchaser 
for enforcement of his obligation under the contract of 
sale to which they were not parties. {^Mukherjea and 
Roxburgh, JJ.) JnaN CHANDRA MUKiRJl v. 

MONORANJAN Mitra. 74C.LJ 32V. 

specific performance — Sale of land — Contract by 

Hindu coparceners one of whom being a minor — Vendee 
taking possession and remaining in possession without 
repudiating — Suit by vendors after majority of minor for 
specific performance — Maintainability — Plea of minority 
of one vendor at time of contract — Sustainability. See 

1940 Dig., Col. 384. Adinarayana v . Venkata- 
SUBBAYYA. 194 I.C. 446 = 13 R.M. 775 = 

(1940) 1 M.L.J. 261. 

Wagering contract— Gambling on differences — 

Broker's claim against customer. See CONTRACT ACT, 
S. 30. I.L R (1940) 2 Cal 385. 

CONTRACT ACT (IX OF 1872), S. 2 Oi)—Accep. 

tance — Silence. 

Silence to a letter does not amount to an acceptance 
of the terms proposed. {Roberts, C.J. and Dunkley, 

/.) S. M. Bholatz/. Yokohama Specie Pank) 
ltd. A.I.R. 1941 Bang. 270. 

S. 2 (c) — Promisor and protnisee^Aferger 

Promisor himself being one of the promisees under hat- 
chita — Portion of debt due to promisor if discharged. 

No man can in his own right be under any obligation 
to himself. Hence where a hatchita is executed by a 
person in favour of himself and some others, such per- 
son cannot in law be said to be one of the promisees 
In other words, the promisees m ist be taken in law to be 
the persons mentioned in the hatchita other than such 
person. And the portion of the debt of the promisor which 
is ascribable to himself as one of the promisees will stand 
discharged by the doctrine of merger or confusio. Even 
if all the promisees are assumed to be a person distinct 
from the promisor the position is not different because 
the debtor can make payment of such a debt to the seve- 
ral creditors and get valid discharge in respect of the 
share of the creditor concerned. This being so, that 
portion of the debt of the promisor which is ascribable 
to himself as one of the promisees will stand discharged 
by the doctrine of merger or confusio. {Nasim AH and 

PalyJJ,) Nabendra Nath Basak^.Shasabindoo 

Nath BaSak. A.I.B, 1941 Cal. 696 

3. 6 (1) and (2)— Relative applicability^AIIot- 

ment of shares long after application — Effect 
1939 Dig., Col, 352. Ramlalsao v K b M f r 

MalAK. I.L R. (1941') Naff fifi7 

S3. U and 25 (S-)-Pro.otc in rcncjtc/^; 

executed during rntnority^Enforceability^ 

entered into by 

a minor cannot form a vahd contract on which a suit can 
be maintained. Hence nothing couldbe recovered on a 
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pronote which is In novation of a prior pronote which is 
entirely void, by reason of its having been executed 
during minority. {Grugr, /.) KiSANLAL v. NANA 

Khanduji. 1941 N.L.J. 363. 

”■ 'S. 12 — Unsoundness of mind — Onus — Shifting 

of. 

The onus of proving insanity or ansoundness of mind 
is in the first place on the person who alleges it, the 
normal presumption being of sanity. But where there 
is sufficient evidence to discharge that primary burden 
then the burden shifts to the person who alleges his 
sanity to prove that the contract was made during a 
lucid interval. {Stone, C.J. and Clarke, /.) MOHAN- 
LaL V. ViNAVAK. 196 I.c. 660= 1941 N.L J. 287« 

A.I.E. 1941 Nag. 251. 
Ss. 17 and 19 — Building contract — Decision of 
owner’s agent regarding rates and measurements to be 
final — Latter passing bill for payment — Mortgage execut- 
ed by owner for balance due on bill— When can be 

avoided, 1940 Dig., Col. 385. R. M. BaineS z/. 
Ram Sahai SETHI. 192 I.C. 747 = 13 E.L. 404. 

S, 23— Acts defeating statute— Agreement not to 

apply for restoration of possession under S. 35, U. P. 
Encumbered Estates Act— Legality. See U.P. ENCUM- 
BERED Estates act, S. 35 and Contract act, 
S.23. 1940 O.W.N. 1246, 

■ S. Applicability-^ Agreement with reference 

to compoundable offence — Validity . 

An agreement arrived at between the complainant oi 
the prosecutor on the one hand and the accused or 
another person closely interested in the welfare of the 
accused on the other in the case of a compoundable 
offence or of an offence which may be compounded with 
the leave of the Court, is not against public policy and 
accordingly is not void and is valid. {Mya Bu, /.) 

Lewai Khan v. Goolreze Khan. 

1941 Eang.LE. 816=1971.0. 25 = 

A.I.B. 1941 Bang. 281. 

■ ■ -S. 23 — Applicability — Device to avoid property 
being^ taken over by Court of IVards — Legality. 

It is an established principle that the Court will not 
lend its aid to enforce a contract entered Into with a 
view to carry into effect anything which is prohibited 
by law. Prima facie, there is nothing illegal about 
trying to avoid or successfully avoiding having one's 
property taken under the superintendence of the Court 
of Wards so long as the device adopted is not illegal in 
itself. There is nothing in the adoption of such a device 
which would make it invalid in law. The purpose does 
not appear to be an unlawful one. {Yorke, J.) HUZUR 
ARA BEGAM V. DEPUTY COMMISSIONER. GONDA. 

196 I.O. 787 = 1941 O.A. 621 = 1941 O.W.N. 906 = 
1941 A.W.E. (0.0.) 274= 1941 O.L.B. 764 = 

^ A.I.E. 1941 Oudh 629. 

*■ 28 — Compromise — Agreement not to claim ex- 

proprietary rights on transferal f unlawful. 

Where in a compromise, one of the parties' agrees not 
to claim ex-proprietary rights on a transfer by him, the 
agreement, is neither forbidden by, nor defeats the pro* 
visions of S. ?-A (5) of the Oudh Rent Act and hence 
IS neither unlawful nor would it defeat the provisions of 
any law. {Thomas. C.J, and Agarwal, J\ LaL 

Bhagwat Singh v. Hari Kishen Das 

1941 O.A. 866 = 1941 A W.E. (Eev.'l 949 = 

S p , 1941 OW.N. 1138. 

o.-so-l«raudulent perpetual lease by widow to 
defeat reversioners-If can confer ordinary tenancy 
rights, at the least. See LEASE— Perpetual lease 

BY WIDOW 1941 A.W.R. (Kev.) 8B8. 

— S. 23— Illegal contract— Abkari sale— Bidder 
entering into partnership with another d/ter sale and 
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before grant of licence in respect of running of business 
of sale of toddy— Legality. See 1940 Dig., Col 387, 
NARASIMHALU NaIDU V. NAGA REDDV. 

193 I.C. 827= 13 E.N. 721 = 
A.LE. 1941 Mad. 64= (1940) 2 M.L.J. 694. 
— — S. 23 — Public policy— Burden of proof — Plea 
that deed is opposed to public policy — Onus. See Deed 
— VAimiTV. _ (1941) 1 M.L.J. 807. 

S. 23 — Public policy — Combination of persons — 
Agreement not to bid against one another at public 
auction in respect of Government tolls — Legality— If- 
opposed public policy. See 1940 Dig , Col. 387. BhaG- 
WANT GeNUJ V. GaNGABISAN RaMGOPAL. 

I.L.E. (1941) Bom. 71 = 13E.B. 202 = 191 I.C. 806. 
■” “S- 23 — Public policy — Marriage prohibited by 

Child Marriage Restraint Act performed in Native State 
to evade Act — Decree for payment of money towards 
marriage expenses— Enforceability in British India— 
Bar of public policy. See 1940 Dig., Col. 388. 
ANANDARAMAYYA V. SUBBAYYA. 193 1,0. 112 = 

® = 2 M.L.J. 363 

23 — Public policy — Public servant — Salary 
below attachable limit — Agreement between public 
servant and execution creditor for deducting portion 
from salary — Enforceability. See C. P. CODE O. 2l, 

-- - 43Bom.L.R. 768i 

S, 23— Scope and applicability— Mortgage to 
pay debt incurred for bribing an officer— If can be im- 
peached, 1940 Dig., Col. 389. KaSHINATH v. 

BaPURaO.^^ ^ 191 10. 241 = 13 BN. 168. 

“Ss. 23 and 24 — Scope — Licence to ply motor bus- 
Transfer of right by licensee — Failure to obtain previ- 
ous permission of District Magistrate — Suit on basis of 
transfer— Maintainability — Agreement— If void. See 
Mysore Motor Vehicles Rules 

Q . . 19 Mys.L.J. 262. 

S. 23— Stifling prosecution— Agieement not to* 
file suit in consideraliun of forbearance to prosecute for 
forgery— Legality— If bar to suit. See 1940 Dig., Col 
389 . Karnidan Sarda v. Sailaja Kanta Mitra» 

1921.0. 187 = 13B.P. 416 = 7 B.E 330. 

— S. 23 — Stifling prosecution — Agreement wheA 
void^Surety how affected. 

An agreement is void under S. 23 of the Contract Act 
if the entire consideration or a portion thereof was the 
agreement not to prosecute or to drop a prosecution 
which had already been started. This will apply equally 
to the case of a guarantee but where no portion of the 
consideration can be traced to an agreement not to 
prosecute criminally or not to withdraw a pending 
criminal prosecution, the surety cannot escape liability 
on the ground of an unlawful consideration. {Ghulam 
Hasan and Agaratal, JJ.) Har NaRAIN KAPUR v. 

Ram Swarup Nigam. 196 I.O. 253 = 

1941 O.W.N. 391 = 1941 O.L.B. 663= 
1941 A.L.W. 786 = 14R.O. 66 = 
1941 A.W.E. (0.0.) 251 = 1941 0 A. 678= 

A.I.R. 1941 Oadb 69Si 

” S. 23 — Stifling prosecution — Conviction for 
theft — Appeal — Agreement pending appeal not 10 con* 
test appeal on consideration of accused paying certain 
sum on his success in appeal— Enforceability, See 1940 
Dig., Col. 390. JAGGILODU v. BvramMA. 

A.I.B. 1941 Pat. 349. 
S. 23 — Stifling proeecution— Compoundable off- 
eme^Promissory note in consideration cf ahsttHtim 
from prosecution — If void. 

In the case of offences falling under S. 345 (2), Cr, P* 
Code, the matter may be lawfully compounded ^fore it 
goes to Court, and a promissory note executed or taken 
in consideration therefor is not void under S, 23. Con* 
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tract Act, and is therefore enforceable. {Somayya, /.) 
Chan DAN M AL r/. Ramakrishnayya. 

64 L.W. 571= (19^1) 2M.LJ. 827. 

S. 23 — Stifiing prosecution — Elements of agrte- 

ment — Mortgage bond by wife as part of consideration 
for withdrawal of criminal proceedings against husband 
— Enforceability . 

A contract whereby a proposed or actual prosecutor ' 
agrees as part of the consideration received or to be ' 
received by him either not to bring or to discontinue : 
criminal proceedings for some alleged offence is an | 
agreement to stifle prosecution falling under S, 23 of the 
Contract Act. Proof that there has actually been a crime • 
committed is obviously unnecessary. But it is of course ' 
necessary that each party should understand that the 
one is making his promise in exchange or part exchange : 
for the promise of the other not to prosecute or continue 
prosecuting. Such agreements are from their very nature j 
seldom set out on paper; like many other contracts they . 
have to be inferred from the conduct of the parties after > 
a survey of the whole circumstances. An agreement^ 
whereby a wife executes a mortgage bond of her pro- 
perty in discharge of debt due by her husband as part , 
of the consideration for a promise by the husband’s 
creditor to withdraw criminal proceedings against her 
husband is illegal and falls under S. 23 of the Contract 
Act as there is an infringement of public policy. The fact 
that there was a debt really due by the husband is ir- 
relevant when the agreement to abandon the prosecution 
is nart of the consideration for payment of the debt. In 
most cases of this kind there is a debt or liability. 
Indeed if there were not, a demand and receipt of 
money in consideration of refraining from or withholding 
a prosecution would apparently in itself be a crime. 

Atkin-) BhOWANIPUR BANKING CORPORA- 
Vinw LTD i DUKGESH NANDINI DaSI. 

196 I C 463=14E.P.0. 31=1941 O.A. 867= 
1941 A.W.B. (P.O.) 90 = 64 L.W. 629 = 
1941 O.li E. 716 = 46 C.W.N. 1 = 
1941 A L.J. 668 = 1941 P.W.N. 648 = 8 B.E. 78 = 
AXE. 1941 P-0. 95=U941) 2 M.L.J. 726 (P.O.). 

25 ( 3 )— Applicability— If confined to original 

.“Bv the person to be charged therewith’ 

ACHUTHAN JNAI ilUO) 1 M.L.J. 682. 

e 25 — APPli^o^^*^y — Requisites^ 

TT 1 c <3 nrnmise to pay is in writing it cannot fall 
The Dur^Tew of S. 25 (3). The implied promise 

within the p acknowledgments does 

topaywhic of S 25(3) because the pro- 

not attract the pr Consequently, the words 

mise to pay is accounts into consideration there 

remains to be P®* ^ a promise to pay within the 

ledgment do C.J. and Clarke, /.) 

meaning of ^ v . GulaBCHAND KaLOO- 

SHIVJIRAM DHANNAI.^^^ 144=19iI.C 806 = 

ram. 6 N 14 = A I.B. 1941 Nag. 100. 

.g 26 iZ'l-Barred debt-Execution of mort gap 

thirlf-If amounts to prom.se to pay ,n 

to comply with the terms of S. 25 (3) 
In order to P r o„,ise to pay a time barred 

there must be an exp P barred and the other 

debt. If there ar ^ cannot be interpreted 

not, the promise to ‘f^^r can a promise to pay 

•as a promise to pay me ^ promise to pay a 

an imaginary debt I’® ?rhe time-barred remittances 

barred debt. Where in promise in writing 

" r^tg^geSed lo repay the consideration money 
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cannot be said to be a compliance with S. 25 (3), when 
there was in fact no consideration for the mortgage and 
the transaction is found to be benami. {ddendersoUf 
y.) NUR Hassein Serang V. Tamijuddin. 

A.IE. 1941 Cal. 449. 

S. 25 (3) — Construction — ‘‘Wholly or in part” — 

Express promise to pay a portion of barred debt — If 
gives cause of action to sue for whole debt. See 1940 
Dig., Col. 391. Govinda Nair v. AChuthan Nair, 
193 1.C. 399 = 13 E.M. 661 = (1940) 1 M.L.J 682. 

S. 25 (3) — Scope of — Minor held not liable in 

respect of a debt — Subsequent suit on an acknowledgment 
of that debt — Maintainability, 

S, 25 (3) of the Contract Act makes a debt recover- 
able only when a certain form of acknowledgment is 
made as regards a time expired debt. It does not allow 
the institution of a subsequent suit, where a debt was 
held irrecoverable in an earlier suit owing to the minority 
of the debtor. {^Davies.) RuPCHAND z/. Gambira. 

1940 AML J. 72. 

S. 25(3) — Scope — Promise— If must be express 

promise or may be implied. See 19^0 Dig., Col. 392. 
Govinda Nair v. achuthan Nair. 193 I.C. 399 = 

13 E.M. 661 = (1940)1 M.L.J. 682. 

" S. 30 — Forward contracts— Jf wagering con- 
tracts —Test — Proof , 

Forward contracts for the purchase and sale of goods 
are recognised forms of commercial transaction. They 
may be perfectly legitimate and genuine transactions 
though of a speculative character, or simply gambling 
or wagering contracts. To be a wagering contract there 
must be a bargain for differences. It would be still 
regarded a wagering contract and so void, even if a 
parly thereto had an option under the terms of the 
contract to demand delivery. Where a contract on the 
face of it appears to be a contract for the sale of goods 
for a price, extrinsic evidence may establish that there 
was a common intention to wager, that is, the intention 
of both the parties to the contract was that the title to 
the goods would not pass {i,e.) there is to be no delivery,' 
but the intention was only to take differences according 
to the rise and fall of the market on the date of delivery, 
mentioned in the contract. If such an intention is esta- 
blished, the contract is a wagering one and so void. If 
such an intention on the part of one of the contracting 
parties is established and it is further established that 
the other party, though intending a trading transaction 
was aware of the other’s intention at the time of the 
formation of the questioned contract, possibly it would 
be regarded as a wagering contract. The common in- 
tention to wager can be established either by direct 
evidence or from surrounding circumstances. But wheiv 
it is found that all or a substantial part of goods were 
actually taken delivery of, such a forward contract must 

necessarily be taken to represent a genuine commercial 

transaction, as the fact of delivery destroys the inference 
of a common intention to wager. (Mitier and Khund 
kar, yy.) SHEWKlSSEN V. mangalchand. 

196 LC. 885 = 14 E.O. 148 = 46 C.W N. 478 = 

A.XB. 1941 Cal, 341, 
Wagering contract— Gambling on diffe- 
rences — Broker's claim against customer. 

There can be no doubt that where a broker acts on 
behalf of his customer and the customer gambles the 
customer cannot set up a plea of gaming and waeerine 
against the broker s claim. Where the plaintiff actine 
as a broker on behalf of the defendant entered into 
contracts for the sale and purchase of jme, and the 

defendant never intended to give or take delivery and 
was simply gambling in differences but the plaintiff was 
hot a party to those gambling transactions* 
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Hddy that the defendant could not set up a plea of 
gaming and wagering against the plaintiff’s claim for 
brokerage. {Lort Williams^ /.) GOPAL DaS DaGaIz'. 
MaNICK Lal Baity. I.L. (1940) 2 Cal. 885 = 

1931.0. 603 = 13 E.C. 442 = A.I.R. 1941 Cal. 126. 

-S. 39 — Contract of affreightment — Shipper's 

demand for space under — Shipper having no goods but 
only trying to take advantage of rise in freight — Ship- 
owner s right to repudiate contract. 

Where as per terms of the contract of affreightment 
a demand for space is made by the shipper, the fact that 
the shipper had no goods to ship and was attempting to 
obtain an advantage due to the rise in freight does not 
entitle the shipowner to refuse to consider the demand 
and repudiate the contract though the aforesaid fact can 
betaken into account when consideiing the question of 
damages. {IVeston. /.) HERMAN AND MOHATTA v. 

ASIATIC Steam Navigation Co., ltd. 

196 I.C. 529 = 14 E.S. 70 = A.I.R. 1941 Sind 146. 

■ — S. 43 — Contribution among joint promisors — 

Costs incurred in legal proceedings with promisee. 

A joint promisor cannot claim contribution from the 
others regarding the costs incurred by him in the legal 
proceedings between him and the promisee (/y.) the 
costs which he has had to pay to his own attorney. 
There is no joint promise regarding these costs and S. 43 
of the Contract Act would not apply. He cannot claim 
contribution under general equitable principles, where 
when such costs were incurred the promisee had already 
settled his claim so far as the other promisors were 
concerned, and he was fighting the promisees claim 
against himself and incurred the costs in getting that 
claim reduced, although the other promisors have 
indirectly gained by the reduction of the amount of 
contribution payable by them. {Sen, /.) Kanto 
MOHAN MULLICK:/. GOUR MOHaN MULLICK. 

46 O.W.N. 367. 

— — — S. 43 — Contribution among joint promisors-^ 
Costs paid to promisee. 

A joint promisor is entitled to claim contribution from 
the others regarding the costs paid by him to the pro- 
misee, when the payment of such costs is part of the 
joint promise. {Sen,J.') KaNTO MOHAN MULLICK 

V, Gour Mohan Mullick. 46 O.W.N. 367. 

.——3s. 43 and ^^^Coniribution among joint pro- 
ffiiscrs — Promisee remitting part of promise in favour 
of some — Right of others to demand contribution from 
them. 

Under S. 43 of the Contract Act, each joint promisor 
is entitled to insist upon an equal performance by all 
the joint promisors of the promise. If the promisee 
remits the performance of part of the promise in favour 
of one or some of the joint promisors, such remission 
cannot destroy the right of the other joint promisors to 
demand that all the joint promisors should contribute 
equally to the performance of the remaining portion of 
the promise, {Sen, /.) KantO MOHAN MULLICK 

V. Gour Moiian mullick. 45 O.W.N. 867. 

« ■■&. 43 — Contribution — Right of joint promisor — 

Payment, if must be compulsory^ 

There is nothing in the Contract Act which says that 
before contribution can be claimed there must be a 
compulsory payment. S. 43 permits any joint promisor 
performing the promise to claim contribution. It 
makes no distinction between voluntary or compulsory 
performance. {Sen, /.) KaNTO MohaN MULLiCK 
V. GOUR MOHAN MULLICK. 46 O.W.N. 367. 

— — fl. 43 — Contribution — Right of — When arises. 

Right of contribution can only arise when there was 
admittedly a joint liability which has been discharged by 
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one of the two persons jointly liable. {Rachhpal Singh, 
C.J. and Hasan, /.) jlJU MaL v, VaS DEV. 

43 P.L.E. J. & K. 149. 

-S. 43 — Satisfaction made by one of parties 
jointly and severally liable — If discharges claim 
against all— English Law — Applicability. 

Under the English l.aw' accord and satisfaction made 
by one of several parties jointly liable or jointly and 
severally liable to the same creditor for the same debt 
discharges the claim of the creditor against all. There 
is no reason why this principle would not apply to cases 
of joint and several liability under S. 43 of the Contract 
Act. {Hasim AH and Pal, //.) NEW STANDARD 
BANK, LTD. v. PROBODHCHANDRA CHAKRAVAKTHY. 

I.L.R.(1941) 2 Cal. 237 = 45 O.W.N. 830. 

— S. H atchitta executed by a penon in favour 

of himself and three other persons — Suit by two of the 
three promisees for their shares againU executant and 
other promisee who refuted to join with plaintiffs — If 
maintainable, 

A hatchitta was executed by a person in favour of 
himself and three others who were having a money lend- 
ing business in which each had a definite share. Two 
of the three promisees filed a suit for their shares of the 
money due under the hatchlta against the executant and 
the other promisee who refused to join with plaintiffs. 

Held, that the suit as framed was maintainable. 
{Nasim AH and Pal, //.) NaBENDRA NaTH BaSAK 

V. Shasabindoo Nath Basak. 

A.I.B. 1941 Cal. 595. 

S. 49 — Scope — Contract— Place of performance 

— Implied intention of parties— Pcnuer of Court to find 
out — Place of creditor — If place of payment. 

S. 49 of the Contract Act does not preclude the Court 
from finding out what the implied intention of the 
parties was in regard to the performance of the contract. 
Defendants who resided in Calcutta entered into a 
contract to purchase goods from the plaintiff whore 
sided in Arrah. There was no express mention as to 
where the money was to be paid But there was a part- 
payment of a sum of money by the defendants to the 
plaintiffs at Arrah. The plaintiff sued for the balance 
at Arrah. but the Court declined jurisdiction on the 
ground that the plaintiff did not establish where the 
payment was to be made. 

Held, that in the circumstances it could be implied 
that the payment was to be at Arrah and therefore the 
Court at Arrah had jurisdiction. {Wort, /.) BaLA 
PRASAD V. Firm Beni Prasad Bhagat. 

22 Fat.L.T. 282. 

S. 60 — Applicability— Company — Chit fund— 

Prize winner depositing amount in special Savings Bank 
Account as sanctioned by rules made by the company — If 
good performance— Bank going into liquidation — Liabi- 
lity of prize-winner. 

Where a subscriber to a chit fund conducted by a 
:ompany deposits with the Bank a certain amount in the 

anner sanctioned by the company (in a special Savings 
Bank Account in a Bank) for the performance of his 
contract, viz., the payment of future subscriptions to the 
chit fund in respect of the chit held by him, he having 
won the prize, the performance is good under S. 50 of 
the Contract Act. The promisee company has to take 
the risk, and if the Bank goes into liquidation the subs- 
criber cannot be held liable. {Lakshmana Rao, J,) 

Travancork National Bank Subsidiary Co., 
VTD.V. VknkataraMaN. (1941) 2M.L.J. 908. 

S. 51 and Sale of Goods Act (1930), S. 32— 

Contract for sale of goods — Suit for damages for breach 
—Proof of readiness and Willingness to perform— DeU- 
very of shares at seller’s option— Notice to deliver, U 
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and when necessary. See 1940 Dig., Col, 394. JaGAN- 
NATH Sagarmal V. Aaron & CO. 191 1*0. 766= 

13 R.E. 150. 

. 3. 56 — Time, when essence of contract — Exten- 
sion, where time is the essence — Effect. See 1940 Dig., 
Col. 394. LUCKNOW Automobiles v. Replace- 
ment Parts Co. 16 Luck. 367. 

-S. Construction and scope — Impossible ’' — 


Meaning of — Abience of prc/vtsion exempting from liabi- 
lity in case of impracticability due to act of third parties 
— Claim to exemption from liability — Sustainability. 

There are two matters which are dealt with by para- 
graph 2 of S. 56 of the Contract Act, viz.^ an act which 
becomes impossible and an act which becomes unlawful. 
In the case of an act which has become unlawful, the 
promisor is exonerated from performing if be is not 
responsible for the act having become unlawful. The first 
part of the paragraph does not speak of the act having 
become impossible by reason of the act of the promisor. 
Though it is not clear what exactly is meant by speaking 
of an act having become impossible in the sense 
referred in the section, there is no reason to hold that 
the Legislature intended to depart from the general 
common law rule which is that where a party has not 
qualified his obligation, he is liable to make compensa- 
tion in damages for non-performance although the per- 
formance has been rendered impracticable by some un- 
foreseen cause over which he has no control. The 
defendants hired twelve lights and a Kila from the 
plaintiffs in connection with a marriage procession. In 
the course of the procession three of the lights and the 
Kila were damaged by rioters who attempted to stop 
the procession. The police took charge of the three 
damaged lights and the Kila. The plaintiffs w-ere later 
asked by the Police to take charge of the three damaged 
lights and the Kila but they refused. The remaining 
nine lights were with the defendants. The plaintip 
claimed compensation for all the lights and the Ktla. 
Under the terms of the contract between the parties, the 

defendants were to be liable for damage arising to the 

articles hired; there was no term expressly exempting the 
defendants from liability for loss or damage caused by 
third parties; nor was there anything from ^n>ch ^ 
could be inferred that such an exemption was intended 

defendants not hav.ng qualified their 

obtottn to Jetu?n to the plaintiffs the lights hired and 
the they were liable to compensate the {damt.ffs 

for all the lights and the Kila which had not been re- 
^a^ned to the plaintiffs, and the defendants we« no 
from liability by reason of paragraph 2 of 

/ct. 

“"192 I C%l8=13BT52i = A.I.E 1941 Pat. 429. 

Ss 59 to iSl-Scope-Principal and intirtst due 
-ZZSdlt of decree pas.d on sueP dei, carry,n, 

subeequent body the general rules as to ap- 

SectionsSQ to blemDo^y a debtor owes 

propr.pon of p y voluntarily 

several distinct cases in 

makes paymen due on a single debt, or 

which P'’'"'=‘P^’bas^been passed on such a debt, carrying 
where a decree has P . be due on the decree. 

interest on the sum adjudged to oe r^m r-. 

IXck Chand, Monroe and Becke yy fgg i.o. 625 = 

SULAKHAN MAL. ^ ^ ggg (p B.). 

S. eO-Principal^d opj^^ 
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Where the creditor exercises his option under S. 60 
and appropriates the repayments in the account which he 
had with the principal debtor independently of the 
contract of guarantee the surety cannot in law raise any 
objection to the appropriation and is not entitled to the 
benefits thereof. {Tek Chand and Din Mahomed y J Jf) 

Kuckreja, ltd. ^. Said alam. 

I.L.R. (1941) Lah. 323 = 193 1.C. 206 = 
13R.L. 440 = 43 P.LJt. 639 = A.I.R. 1941 Lah. 16. 

S. 62 — Applicability — Agreement made after 

breach of original contract — Cause of action arising 
from breach— If may be discharged by accord and 
satisfaction. 

Whatever difficulties there might be in applying the 
provisions of S. 62 of the Contract Act where the agree- 
ment to substitute a new contract foi the original one is 
made after the breach of the original contract, it is 
beyond all controversy that where a breach of contract 
has taken place, the cause of action that arises from the 
breach may be discharged by accord and satisfaction. 
(^Nasim Ali and Paf //.) NEW STANDARD BANK, 

LTD. V. Probodh Chandra Chakravarthy. 

I.L.E.(1941) 2 Cal. 237 = 46 C W.N. 830. 

S. 62 and Central Provinces Debt Concilia- 
tion Act (II of 1933), S. 12 — Novation — Suit on ori- 
ginal contract — If lies — Agreement before the Debt 
Conciliation Board— Refusal to carry out — Suit on 
original debt— Maintainability. See 1939 Dig., Col, 
359. Syed Ahmad v. Ramoopal Bhagwandeen. 

IL.R.(1941)Nag. 464. 

■ — S. 63 — Scope — English doctrine — Application of, 

S. 63 of the Contract Act makes a wide departure 
from the English Law inasmuch as it does not refer to 
any agreement and valuable consideration. It should 
not, therefore, be enlarged by any implication of English 
doctrine. {Nasim Ali and Paf JJf) NEW STANDARD 

Bank, ltd. v. Probodh Chandra chakravarthy. 

I.L.R. (1941) 2 Cal. 237 = 46 C.Vl N- 830. 

— S. 63 — Scope— Remission by debtor about to 
become insolvent — Validity as against Official Receiver 
— Consideration for remission — What amounts to— 
Standing surety for debtor and joining him in executing 
mortgage — Sufficiency. .5“^^ 1940 Dig., Col. 395. Nara- 
simharaju Garu V. Official receiver. East 
Godavary. 192 I.C. 79 = 13 R.M. 524. 

— — S. 65 — Agreement void ab initio — If affected by 
section. 

On the language of S. 65, Contract Act, an agree- 
ment discovered to be void, would include an agreement 
that was void in that sense from its very inception. 

{Clarkcy /.) District Council, Wardha v. anna 
DaulaTRaO. 197 LC. 76 = 1941 N L.J. 871= 

A.I.R. 1941 Nag. 273. 

S. Applicability— Contract cotitrary to law 

— Right to return of consideration paid. 

S. 65 of the Contract Act does not apply to the case of 
a contract void as being contrary to the statute law 
which the parties must be presumed to have known at 
the time when they entered into the contract. When the 
object of the agreement is illegal to the knowledge of 
both the parties at the time it is made the section has 
no application. {Agarwalo, /.) DhaNNA Murda z/ 
KOSILA Banian. 7 B.R. 624 = 193 I.C. 851 = 

13 E.P. 636 = A I.E. 1941 Pat. 610. 

S. 66— Applicability— Contract of suretyship in 

favour of Local ]^ard in respect of contract of lease by 
contractor— Failure to comply with formalities— Suit on 
contract— Right to order restitution. See 1940 Die 

Col. 395. Bhumbho Metharam v. District local 
BOARD, Hyderabad. 191 1,0. 768=13 B.S. 170. 
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- 3. 65 — Applicability — Loan by local authority 

without sanction — Right of creditor to relief. See 

local Authorities Loans act, S. 4. 

(1941) 2 M L J. 216. 

S. 65— Applicability — Village panchayat— 

Illegal contract by — Contract of lease of right to collect 
taxes from occupants of sites in village market— Suit to 
recover money — Maintainability. See HomBay VIL- 
LAGE Panchayats act. S. 27. 43 Bom L. R. 8 O 0 . 

“S. 65 — Contract with minot — Minor represent 
ittg to be major — Liability to refund money received. 

Where a minor representing to be a major has entered 
into a contract, the contract is void and unenforceable 
against the minor. I'he minor cannot even be compell- 
ed to refund the money received by him under the con- 
tract. {Almond^J.C. and Soofi, /.) KaLA Ram J'. 
Fazal 13ari. 194 I.O. 824 = 14 R. Pesh. 6 ■= 

A.I.E.1941 Pesh 38. 

' 'S. 65— P' Old alienation— Alienation of debotier 

estate^Expenses legitimately incurred by alienee— 
Alienee's right to compensation. 

Where an alienation made by the shebait« of a deity 
is held to be void, and the alienee has spent large sums 
of money in carrying on litigation against those persons 
who were in illegal occupation of the debotter estate, and 
but for his efforts the deity would never have got back 
its properties, and the alienee has also spent money for 
repairs of the temples and for carrying on deb-sheba 
which was neglected by the shebaits, the plaintiff before 
he can recover the properties on behalf of the deity must 
compensate the alienee for all the expenses which he has 
legitimately incurred. {Mukheriea and Biswas, y/.) 
ISWAR LaKSHI DURGa HaR JaTNESWAR V. SUR- 
ENDRA Nath Sarkar. 46 C.W.N. 665. 


—S. 68 —Marriage expenses of male Hindu minor 
—Advances for — If amounts to supplying him with 
necessaries. See 1940 Dig, Col. 397. TiKKl LaLv. 
Komal Chand. 193 I.C. 178 = 13 E.N. 297. 

' “ “ S. 69 — Applicability — Person in possession of 
estate without title — Payment of Government revenue — 
Right to sue for reimbursement — Omission to claim set 
off in prior suit for damages — If bars subsequent suit — 
Res judicata. 


Where a person in posse-ssion of an estate, in good 
faith, pending litigation makes ilie necessary payments 
for the preservation of the estate in dispute and the 
estate is afterwards adjudged to his opponent, he should 
be recouped what he has so paid by the person who 
ultimately benefits by the payment, if he has failed 
through no fault of his own to reimbur>e himself out of 
the rents. The case of Government revenue would 
stand on quite a different footing from other outgoings 
incurred by the person in possession of an estate without 
title and it would be open to him to maintain an action 
for the recovery of the amount paid. It may also be 
open to him to set-off the amount in a suit for damages 
or mesne profits against him; what could be set off can 
always be claimed in an independent suit, and the fact 
that a set-off was not claimed against a demand in a 
prior suit would not preclude the claim being agitated in 
an independent action. {Venkataramana Rao and 
Somayya, JJ.) VenUGOPALA PiLLAt v. THIRU 
GNANAVALLI AMMAL. 54 L.w. 286 = 

1941M,W N. 966 = A1R 1941 Mad. 847 = 

' ^ (1941) 2 M L.J. 866 

69~Applicability— Repayment of loan by 
purchaser of properly out of consideration for sale re- 
tained with him under agreement to pay— Right to claim 
.mmbursernent on loss of property purchased. See 

■Transfer of Property Act, s. 92. 

' 43 Bom.L.B. 226. 


CONTEACT ACT (1872), S. 73. 

S. 69 — Court of Wards Paying off creditors of 

deceased from hts pensions and fagirs — Partition suit by 
some of deceased's heirs not entitled to pensions and 
jagirs—Such heirs, if bound to reimburse Court of 
Wards. 

The Court of Wards assumed superintendence of a 
deceased Mahomedan's property and paid off his cre- 
ditors from out of his pensions and jagirs. The heirs 
who instituted the suit for partition of their shares were 
held not entitled to the pensions and jagirs. 

Held, that the heirs could not take advantage of the 
payments made by the Court of Wards and were bound 
to recoup the Court of Wards to the extent of the pay- 
ments made by it and the fact that the pensions and 
jagirs did not belong to the Court of Wards was a 
question entirely between it and the head of the de- 
ceased’s family appointed by the Government. {Dalip 
Singh and Sale, JJ.) QaiSAR JaHAN BEGAM v. 

Courtof Wards. 193 I.C. 829 = 13 E L. 489= 

AI.E.miLah. 88. 

S. 69 — Surety for Court guardian — Payment of 

debt incurred by guardian for expenses of minor girl’s 
marriage with sanction of Court — Right to reimburse- 
ment from person succeeding to estate. See MvS. LIMI- 
TATION ACT, ARTS. 61, 81 AND 120. 

45 Mys H 0 E. 408. 

S. 69 — Words “interested in payment of money'* 

—Scope. See 1940 Dig.. Col. 398. JaGARNATH 
PRASAD Chunilal. 191 1 0. 647= 13 E.A. 260. 

"■ S. 72 — Applicability — Payment of taxes and 
licence fees to Panchayat Board under mistaken belief 
that properties and business are situate within that 
Hoard— Claim for refund — Maintainability. See 1940 

Dig.. Col. 399. Audinarayana Naidu v, Pancha- 
yat Hoard of Munag.apaka. 

1941.0 657 = 14 E.M. 31 = (1940) 1 M.L.J.682. 

- ' S. 72 — Applicability — Sale of one's property in 

execution of decree against another— Application by 
owner to set aside sale under 0.2\, R 89, C. P. Cotit — 
Suit to recever money deposited under 0. 2l, 89— 

Maintainability, 

A suit by a person to recover the amount which he 
deposited in an application under O. 21 R. 89, C. P. 
Code, on the ground that he was compelled to make the 
deposit in order to save what he claimed to be his pro- 
perty is maintainable. The payment made into Court 
i)y the plaintiff when he applied for an order to set aside 
the sale of his property in execution of a decree against 
some one else, though not made under protest, must be 
considered to be a payment made under coercion within 
the meaning of S. 72 of the Contract Act. {txach, C»J, 
and Happen, J.) APPARAO V. VENKATA KUTUM- 

B.'RAO. 63 L W 644 = 1941 M.W.N. 499 = 

A.IE. 1941 Mad 636 = ( 1941) 1 M L.J. 793. 

S. 72 — Payment of tax to municipal council — Tax 
paid without formal protest — If voluntary payment— 
Right to sue b r refund on ground of levy being illegal. 

1940 Dig., Col. 399. Town Municipal Coun- 
cil, NANjANGUDt'. NANJUNDAPPA. 

46 Mys.H O B.l. 

““ S. 72 — Scope— Tax paid to Munn ipality under 
misapprehension as to liability — Suit for refund — Main- 
tainability. 1940 Dig.. Col. 399 . RaMJEERaOp. 

Municipal Council. Masulipatam. 

193 10. 669-13 B M. 686 = (1940) 2 M.Ii.J. 469, 
S 78— Breach — Sale of goods — Breach by pur- 
chaser — Right to refund of sale price — Claim by defen- 
dant to set-off damages — Sustahiabiliiy — Burden of 
proof. 1940 Dig., Col. 401. NARAYANAMURTHl 
P. Nagkswara Rao. * 193 1 0, 761« 

IS B.M. 710- 1941 Mftd, 108. 
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CONTRACT ACT (1372). S. 73. 

— S. 73 — Breach — Sale of goods — Default by pur- 
chaser — Deposit or earnest — Forfeiture — Right of 
vendor — Vendor equallv in default — Effect. See 1940 
Dig., Col. 401. Narayanamurthi V. Nageswara 
RaO 1931 C. 751 = 13 R.M. 710 = 

A.I,R. 1941 Mad. 108. 

- .S. 73 — Construction — '"Which naturally arose in 

the usual course of things from such breach*' — Meaning 
of — Presumption of damage on breach. 

The words ‘which naturally arose in the usual course 
of things from such breach" in S. 73 do not mean that 
general rules such as those given in the illustrations 10 
the section must be followed irrespective of the facts, but 
only impose a limitation upon the damages which can be 
allowed, that the damages must not be remote. No 
doubt, ordinarily, loss or damage will be presumed when 
a contract at a Tower rate of freight than the market 
rate is broken by the shipowner, but there is nothing in 
the wording of S. 73 which precludes the rebuttal of 
such a presumption. In the ordinary case of a refusal 
by a shipowner to convey goods in accordance with a 
contract of affreightment, the shipper is entitled to 
recover the necessary additional cost incurred by him or 
which would be incurred by him in shipping his goods 
by other means. But if the shipper had no goods and 
is proved to have had no intention of obtaining goods, 
and his contract is non-transferable, the shipgr is not 

entitled to recover damages. {Weston^ /.) HERMAN 

and MOHATTA V. 5^9=*14 7(?= 

A.I.B. 1941 Sind 146. 


CONTRACT ACT (1872). S. 133. 

B. LOYALKA w. SHAPURJI. 1921.0.376 = 

13 E B. 246. 

Ss. 126 and 134 — A offering cheque to "B in 


Ltd. 


S Measure of damages— Principles. 

The theory of damages is that they are a compensa- 
tion and satisfaction for the injury sustained, that is. 
that the sum of money to be given for reparation of the 
damages suffered should, as nearly as possible, be the 
sum which will put the injured pary in the same position 
Z he would have been if he had not seined the 
wrong for which he is getting damages^ (Weston. /.) 
TTS-RMAN AND MOHATTA v. ASIATIC STEAM NAVIGA- 

ro LTD 196 I-C 529 = 14 R.S. 70 = 

TION CO., LTD. ^ j ^ 

s. 73, Illustrations— of. 

The illustrations to S. 73 are not more than general 
r Weston y) HERMAN AND MOHATTA ». 

7«1tic^?eam navigation CO., ltd. 

ASIATIC bTEAM J ^ 529 = 14 B.S. 70 = 

A.I.R. 1941 Sind 146. 

S 74— Applicability— Decree for fixed sum of 

/-.I ^ r,rA«idinff for payment of lesser sum in 

Clause provjdin,, fixed iistalments-DefauIt- 

Effe°t-Power of Court to relieve against condition. 

Set C. P. CODE, Ss. 148 AND ^ 

g rji^^pinalty—PrmUiof in cempeomhe decree 

to transfer ” decree^ after reciting the amount 

Where a that it would be paid by the 

due to the P'a‘" ' j„ ^is favour by the other party, 

‘O -- 1 cffi^a^stlnS b"y‘ w^l 
-r S..OH . J 

guarantee and co^ ^^ to save. 

Broker and effecting transactions of con i 

former loss '"d “ y la«er-If indemnity or 

stvtuents to ’cd. 403. RaMCHANDBA' 

guarantee. See 


satisfaction of B’s cl dim against C — Position of A. 

Where a decree-holder has attached his judgment- 
debtor’s property and A offers a cheque to the decree- 
holder in satisfaction of his claim against the judgment- 
debtor A is not surety for the judgment debtor and if A 
stops payment of cheque the decree-holder has indepen- 
dent cause of action against A and A cannot take 
advantage of S. 134. (Almond. J.C, and Mir Ahmad. 
y.) Karam Din v. Anant Ram 

193 I.C. 51 = 13 R. Pesh. 49= 
A I.E. 1941 Pesh. 6. 
— S. 127 — Scope of — Benefit done to principal 
debtor — If should have been at the desire of the 
surety— Past benefit, if can be a good consideration for 
a bond of guarantee. See 1940 Dig , Col. 403. 
Ghulam Husain Khan v. Faiyaz Ali khan. 

15 Luck. 656. 

— -Ss. 128 and 34 — Applicability and scope — 
Principal debtor discharged from liability for part of 
debt under Madras Agriculturists* Relief Act — Surety 
not agriculturist —If also discharged pro tanto. See 

Madras agriculturists* Relief act. 

(1941) 2 M.L.J. 761. 

■ S. 128 — Liability of surety — Contract providing 

''If you fail to realize the price thereof I and my pro- 
perty will be responsible for that amount!* 

Surety’s contract of guarantee provided “If you fail to 
realise the price thereof (goods supplied) I and my 
property will be responsible for that amount”: 

Held, that it was impossible to read into the words of 
the contract of guarantee that the creditor would be 
entitled to proceed against the surety only if all remedies 
known to law were first exhausted against the principal 
debtor. It w’as an ordinary contract of guarantee and 
therefore the liability of the surety was co-extensive 
with that of the principal debtor. ( Tek Chand and Din 
Mahomed^ JJ.) KuCKREJA, Ltd. v. SaID ALAM. 

I.L.R. (1941) Lah. 323=1931.0. 206 = 
13E.L. 440 = 43 P.LR 639 = 
A I.R. 1941 Lah; 16. 

Ss. 129 and 130 — Applicability — Surety under 

S. 55 (4), C. P. Code — Right to apply for discharge at 
pleasure. See C. P. CODE, S. 55 (4), 

1941 M.W.N. 793. 

S« 133 — Guarantor — Right to insist on proof of 
debt as against him — Proof as against or admission by 
principal debtor — If binds guarantor — Nature and 
mode of proof. 

It is well-established that a guarantor is prima 
facie entitled to have the debt proved as against him. 
The fact that the principal debtor has admitted the 
debt, or that a judgment or award has been given* 
against him for the debt, does not bind the guarantor, 
unless he was a party to the proceedings in which the 
judgment or award was given, or was party to the ad- 
mission of the . principal debtor. The liability of a 
guarantor must depend on the true construction of the 
guarantee which he has given. If the guarantor merely 
guarantees payment of the debt of the principal debtor, 
then he is entitled to require the debt to be proved as 
against him in accordance with the ordinary law. If on 
the other hand, the principal debtor has agreed that as 
against him the debt shall be proved in a particular way, 
and the guarantor has guaranteed the debt so to be 
proved, then there can be no doubt that the guarantor 
would be bound by the particular method of proof 
agreed to by the principal debtor and accepted by him- 
self. iBequment^ C. /. and /Cania. /.) Sre? 
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CONTRACT ACT (1872), S. 134. 


CO OPERATIVE SOCIETIES ACT (1912), S. 23. 


Meenakshi Mills. Ltd. v. ratihl Tkibhovan- 
DAS. I.L R. (1941) Bom. 273 = 196 I.C. 732 = 

43 Bom.L.E. 53 = A.I.R. 1941 Bom. 108. 

' "Ss. 134 and 137 — Bar ot remedy against prin- 
cipat de/'tor — Surety^ if discharged. 

A crediior does not lose his remedy against the surety 
by r a>on of the fact that he did not prefer his claim 
within time against the principal debtor. {Agarwal^ J.) 

Jagdambika Pratap Narain Singh v. Tir Singh 
Bahadur Singh. 193 I C. 344= 1941 O.L R. 270 = 
1941 A L.W. 358 = 13 R.0. 451 = 1941 O.W.N. 473 = 

1941 O.A. 308 = 1941 A.W.E. (C.C.) 123. 

S. 143 — Applicability — Surety for debtor to 

bank — Bank if bound to disclose slate of account of 
debtor to surety — Agreement by surety to be liable in 
spite of composition t)etween lender and debtor — Effect 
of. See 1940 Dig., Col. 404. KRISHNASWAMI AyvaR 

V. Travancore National Bank. Ltd. 

193 I.C. 332 = 13RM. 648 = (1940) 1 M.L J. 424. 

Ss. 151 and 167 — Bailee's responsibility — Rival 

claims to goods bailed — Remedy of bailee — Bailee aware 
of passing of title in goods bailed to third person— Sub- 
sequent delivery to bailor— Bailee's liability to the third 
person. See 1940 Dig.. Col. 405. K. J. PaTEL v. T. 
K. V. R. V. Cheityar. 191 I.C. 532 = 

13 R.R 143. 


"Ss. 172 and “Pledge— Validity^^Condi- 
tions — Deposit of share certificates— Sufficiency to create 
valid pledge. 

As the law stands at present in India, a mere deposit 
of share certi6cates would not be enongh to create a 
valid pledge. In order to constitute a valid pledge there 
should be such delivery of possession to the pledgee by 
virtue of which he can effectively exercise the power of 
sale for realising the debt. Though share certiBcates 
would not be “goods" within the meaning of Ss. l72 and 
178 of the Contract Act, the Act is not exhaustive. The 
principle that an assignment is necessary is recognised in 
8.178. {Venkataramana Kao, J.) KRISHNA PaTTAR 
V. KUNHUNNI Er.AYA NAYAR. 

I.L R. (1941) Mad. 419 = 63 L.W. 220 = 

1941 Comp. C.63-=1941M.W.N. 40 = 

A.I.R 1941 Mad. 394 = (1941) 1 M.L.J. 178. 

Ss. 178, 178-A and 179 (as amended in 1932) 

—Applicability and scope— Pledge by husband of wife's 
property without authority— Validity— Right of wife to 
recover pledged articles from pawnee. See 1940 Dig., 

Col. 405. Mallamma V. Basamma. 

_ 46 Mys.H.C.R. 342. 

S. Agent— ‘Employment by principal If 

necessary. 

Per Pal, The definition of an agent in S. 182 of 
the Contract Act do^s not limit the 6mployment of an 
agent to one by the principal only. It will include an 
employment by any authority authorised by law to make 
the employment. {Nasim Ali and Pal, JJ.) SuKU- 

Mari Gupta v. Dhirendra Nath Roy. 

73 C.L.J. 366 = A.I.R. 1941 Cal. 643. 


S- 189— Agent acting without principal’s Instri 
^ons-When protecied. See 1940 Dig., Col. 406. H 
JviSHAN Singh v. National Bank of India Lt 
Amrit sar 191 j q 263= IS R.L. 2' 

200- Scope-If exhausiive— Ratification 

Effect on third parties. See 1940 Dig., Col. 


Thinnappa Cheitiar V. Krishna Rao. 

ATT> .. 196IC. 329 = 14 B.M. 175 

a 6 = (1940)2M.L.J. 7! 

— — S. 213— liability to account— Agi 
under susptaon or working under supervision of ot/. 
'^genis— If relieved from liability to account. 


Where the defendant has been let into possession of 
property as agent of the plaintiff, it is not open to the 
defendant in a suit for accounts against him to challenge 
the title of the plaintiff (his principal) to receive the 
moneys which have been realised by the defendant who 
was appointed as the agent for this purpose by the 
plaintiff. The mere fact that the defendant is under a 
suspicion and is working under the supervision of other 
agents deputed by the principal would not relieve him 
from liability to account. An agent under suspicion or 
under supervision is still an agent and must be held liable 
to account on proof that prima facie he has made realisa- 
tions himself even in the period of suspicion or while 
subject to supervision. {Fazl Ali and Manohar tail, 

JJ.) Deb prasanna Mukherjee v. Lakhi 
Narain MandaL. 1941 P.W.N. 665= 

196 I.C. 641 = 14 BP. 222=8 B.B. 67. 

■ S. 230— Applicability — Claim by purchaser 
against auctioneer for refund of deposit when sale has 
failed. See AUCTIONEER— POSITION AND LIABILITIES 

OF. 1941 A.W.E (H.C.) 365, 

■ S. 230 — Contract by agent — Personal liability — 
Extent. 

Per Pal, /.—The question whether an agent, who has 
made a contract on behalf of his principal, is to be taken 
to have contracted personally, or merely on behalf of 
the principal, and if personally, what is the extent of his 
liability on the contract, depends on what appears to 
have been the intention of the parties, to be deduced 
from the natuie and terms of the particular contract 
and the surrounding circumstances. {^Nasim Ali and 

P<ii* JJ ) SuKUMARi Gupta v. Dhirendra Nath 
Roy. 73 C.L.J. 356=A.I.E. 1941 Cal 643. 

“ —Sfi. 239 and 240 — Advance of money to person 
doing business in consideration of interest and share in 
profits — No risk to advances — Partnership — lfconsti“ 
tuted. 

Where all that is established by the evidence is that a 
person agreed to finance another in business in consi- 
deration of receiving interest on the monies advanced 
and a share of the profits of the business, that he was 
'doing nothing else in common with that other to whom 
everything is left, and that there was no capital fixed, it 
cannot be said that there is an agreement to combine 
property, labour or skill in some business within the 
meaning of S. 239 of the Contract Act. There is thg^e- 
fore no partnership in such a case especially when the 
person advancing money never risks his advances in the 
business. The true test is whether there is leally a com- 
mon business between the parties who claim to be part- 
ners. Each of such parties must have the right to con- 
trol the property the right to receive the profits and the 
liability to share in losses. {Abdul Ghani and Subra" 
mania Aiyar, JJ.) BASHKTTAPPA v. FIRM OF 

Channaveerappa Kalyanappa. 

19 MysLJ. 351 = 46 Mys.H.C.R. 234. 

S. 239 — Partnership — Firm — If can enter into 
partnership with another individual. 

There is nothing in S. 239 of the Contract Act to pre- 
clude a firm from entering into a partnership ^ with 
another individual. {Abdul Ghani and Subrahmanya 
Aiyar, JJ.) BaSHKTTaPPA v. FIRM OF CHANNAVKK- 

Rappa Kalyanappa. 19 Mys L J. 361- 

46 |hlys.H 0.B. 234. 

contribution. See CONTRACT ACT, S. 43. 
CO-OPERATIVE SOCIETIES ACT (H OF 1912) 

S. 23 — Period of two years“—Mode of ctileulation. 

The period of two years mentioned in S. 23 of the 
Co-operative Societies Act Is to run backwards not from 
the date on which the award of the liquidator is made 
bat from the date of the dissolution of the Society, Ibat 
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CO-OPEEATIVE SOCIETIES ACT (1912). S. 23. 

is the date on which its registration was cancelled. A. 
I.R. 1937 Lah. 9l2, Rel. on. {Tek Ckand and 
Beckett, //.) ALLAH YAR v. ANJUMAN IMDAD 
OARZA, BASVI CHAH KOTWALA DaKHLI JaLALPUR. 

195 I C. 688 = 14 B.L. 83=43 P.L.R. 305 = 

AI E. 1941 Lab. 284. 

S. 23 — Scope and applicability. 

The words ‘the debts of a registered society as they 
existed at the time when he ceased to be a member 
occurring in S.23ofthe Co-operative Societies Act clearly 
refer to the debts due from the society to third persons 
and it is with regard to these debts that the liability of 
a past member has been confined in the section to a 
period of two years from the date of his ceasing to be 
a member and no further. The debts referred to m the 
section have no bearing whatever to the debts of the 
outeoinc members due to the society itself. {Y or ke and 
GMam Hasan, //.) BeLAHARI CO-OPERATIVE 

Society v. Puttu Lal. 16 Luck 658- 

198 1 C 524 = 13 R.O. 466 = 1941 O.L.E. 297 — 
1941 A L.W. 299 = 1941 O.W.N. 404= 
1941 O.A. 285=1941 A.W.E. (Rev.) 236 = 

AI.E. 1941 Oudb 315. 

..g, 42 (2) — Contributory order— Power of Civil 

Court to examine if it is ultra vires of the liquidator— 

Order when should be made. . , 

A Civil Court can examine the question w’hether a 
liquidator appointed under the Co operative Societies 
Act has acted within his powers when he makes a 
contributory order. The relevant ru e limits the power 
of the liquidator to make a contributor, order to a time 
Dosterior to the determination of the assets He cannot 
make such an order until he has ascertained the assets, 
nfcannot be regarded in law as having ascertained the 
Ssets where he is in tt.e course of realising the assets of 
the individual debtors and until the amount that can be 
obtained on such realisation is determined. Until then 
^ny contributory order made is These 


in 

the 


CO-OWNERS. 

Held', that abandonment on the part of the departing 
brothers of any claim that they might have had to the 
property might be presumed under Evidence Act, which 
required rules of commonsense to be applied to the 
consideration of cases though the mere fact of leaving the 
house was not sufficient to show ouster of the departing- 
brothers. {^Mackney, J f) MaUNG PO HLAINGZ'. PO 

NVI. 195 1.0.234= 14 E.R. 34= 

A.I R. 1941 Rang. 111. 

Ejectment of trespasser — Suit for by one C 0 ‘ 

sharer — Maintainability . 

In a suit by some co-owners to eject certain tres- 
passers on the co-owners’ property, the non joinder of 
the other co-owners doss not vitiate the suit. To 
eject a trespasser one co-owner is at perfect liberty to 
institute an action. ( Davies.) WaZIRA v. MaNA. 

1940 A.M.L.J.78. 

Joint land — Ejectment of trespasser — Suit by 

one co-owner without joining others — Maintainability . 

One of several co-owners is entitled to maintain an 
action in ejectment against a trespasser on the joint 
property without making the other co-ow-ners parties to 
the action. {Agarwala, J.) SaMBHU GOSaiN v. 
PIGARIMian. 193 I.C. 263=13 R P 561 = 

1941 P.W.N. 497 = 7 B.R. 620 = 
A.I.E. 1941 Pat. 351. 

Joint property — Division under unregistered deed 

— Deed inadmissible — Co-owner in possession disturbed 
by another co sharer — Kemedy — Suit in ejectment — 
Maintainability, See REGISTRATION ACT. S. 17 (1> 

(3). (1941) 2M.L.J. 707. 

Joint tenants or tenants-in-common — Possession 
of one — When adverse to the rest. See ADVFRSE 
POSSESSION— CO-OWNERS. 43 Bom.L.R. 971. 

Partition — Portion of joint eitate divided—^ 

Presumption. 

Where one portion of a joint estate has been divided, 
the presumption that the w’hole of it has been divided is 
merely a presumption of fact and depends on the parti- 
cular circumstances of each ease. {Almond, J.C.) MlAN 

Sharif Gul z'. Said Gul. 19610 444= 

14 E. Pesh. 30=42 Or.L.J. 872= 

A.I.E. 1941 Pesh. 65. 

Possession of one — Effect of — Common property 


con^ribuVory orfers are exceedingly oppressive and should 

fairness to the contributories ana in the interests of 

o* AO (2) (e) — Debt due to Society— Power of owned by manager of joint family and member of 

a- 

Society in liquidaU^^^ {Beckett,].) CO- 

SOCIETY THATHI MUSALIAN AQIL 
OPERATIVE SOCIETY, IH 688=43 P L-E. 446 = 

HUSSAIN. A.I R. 1941 Lab. 355. 

S 43- Rules under, R. 22-Awarcl-Execation 

Starting point. 5^^ LIMITATION ACT, 

—Limitation— Starting p j ^ g (1940) 2 Cal. 460. 

(Z) ( 1 ) Buies (V.P.) 

framed f ‘ J representative of a past deceased 

decree oassed— Power of Civil Court to set 

1940 Sg. Col. 408. ARVa CO OPERA 
XIVE bank society r/. SHIVgCHARAN. ^ ^ 

them using property as h.s awn- 
togethe Prfsumttton, 


ing to their parents »» co-owne One ol^ 

interest in the property 

for a long period, e.g,y 25 year . 

y. D. 1941—26 


separated branch — Possession by junior member of 
joint family and admission by him — Effect on right of 
other CO owner. 

Where the co owners of common property are a 
manager of a joint Hindu family and a member of a 
separated branch of the family, possession by one of the 
junior members of the joint family is the possession of 
the manager of the family. The possessions by such 
junior member or any admission by him of the right of 
the co-owner cannot enure for the benefit of the latter 
and can give the other co owner no advantage when the 
manager denies or in any case has not .been proved to 
have admitted the other co owner’s rights. (Lobo, /,) 

Khem Chand V . Dayaram 

I.L.R. (1940) Kar. 634 = 194 I.C. 137= 
13R.S. 249 = A.I.R 1941 SindSO 

^Right of suit — Joint property — Suit to eject 

trespasser by one only or by alienee from one — Main- 
tainability without joining the other CO owner See 1940 
Dig.. Col. 409. MuNISAMY RAJU v. MaDHaVA RAO. 

^ . 46MysH.C.R.439. 

Su/f oy one — Defendant in exclusive possession 
for 25 years — Facts to be proved, 

A plaintiff wishing to succeed on the ground that he 
is co owner must establish that fact, where the defen- 
dant has beyond question been in exclusive and un* 
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interrupted possession for a long period, 25 years, 
{Afackney, /.) MAUNG PO HlAING V. PO NYI. 

195 I.C. 234 = 14 E E. 34 = 
A.I.E. 1941 Bang. Ill, 
— ’•Undivided village — Co-sharer villages tn posses- 

sion of specific plots of bakasht land —Exchange of plots 

between one co^sharer and another — Others not parties 

Binding character of — Co-sharer lawfully in possession 
of land of another^Liability for mesne profits, 

Tne plaintiffs and defendants were co-sharer Ijnd* 
lords in a Mauza and in possession of specific plots of 
bakasht lands, but there had been no partition of the 
village among the co-sharer landlords by metes and 
bounds. The plaintiffs gave the defendants 14 decimals 
of bakasht lands for building a sanana house and on 
2 12 1935, the defendants executed a deed of 
exchange by which they declared the plaintiffs' right to 
be in possession of 50i decimals of land in exchange for 
the land given by them to the defendants. There was a 
house on 3^ decimals of land out of the 50i decimals 
and the deed of exchange provided that “the plaintiffs 
should enter into possession and occupation of the pro 
perty given to them in exchange, bring it under cultiva- 
tion, take up their abode in the house and continue to 
enjoy the same for all time.’' In 1937, the plaintiffs sued 
the defendants for arrears of rent and ejectment and 
mesne profits of the house standing on 3^ decimals of 
lands alleging that they had let out the house to the 
defendants after the deed of exchange on a monthly 
rent of Rs. 10 and that the defendants had committed 
default in payment of rent. The allegation of the 
letting out was found to be false, and the suit was dis- 
missed on the ground that since the other co-sharers 
were not parties to the suit the plaintiffs were not 
entitled to any relief. 

(1) that the arrangement was nothing but a 
mutual arrangement between the landlords who were in 
possession of specific plots of bakasht land in the 
village, though this arrangemen might not be binding on 

the other co-sharer landlords not parties to it and might 

be disregarded w'hen there was a partition of the village 
by metes and bounds, yet so long as the village was not 
partitioned it must be binding on the plaintiffs and 
defendants, and the plaintiffs, though they were not 
entitled to the rent claimed— the letting out being found 
to be false, were entitled to a decree for possession of the 
house under the deed of exchange. 

Held^ furthery that the defendants were not liable for 
mesne profits as they were according to the plaintiffs’ 
case, lawfully in possession of the house as tenants. 
Harries^ C,J, and Fazl Aliy /.) KHAKMAN SingH v'. 

Ram Ishwar Singh. 193 I.C. 345=13 E.P, 581 = 

1941 P. W.N. 661 = 7 B E. 593 « 

A.I.E. 1941 Pat. 461. 
00 SHARERS — Adverse possession — What will and 
what will not constitute— Possession of one— Nature of. 
See 1940 Dig,, Col. 411. HaIDER HUSaIN v. SUBHaN 

191 I C. 602 = 13 R.A 238. 

Attorney of deceased party— Right to apply to 

Court for orrler of payment. See 19 0 Dig., Col. 4l5 
Sarba Sundari Dasi V, Nanda Rani Dasi. 

194 I.O. 13 = 13 E 0. 484 = 

„ . . , A.I.E. 1941 Cal. 144. 

Commissioners of partition— Right to apply to 

Couit for order for payment -Taxation of bills of 
Commissioner. See 1940 Dig., Col. 4l5. Sarba 
Sundari Dasi v, nanda ram Dasi. 

194 1.0. 13 = 13 E.O. 484 = 
^ ^ ^ . A.I.R. 1941 Oal. 144. 

Common land — Exclusive possession by one in 
defiance of the rights of others— Claim to compensation 
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by others— Maintainability •— Limitation applicable — 
Limitation Act, Arts. 109 and 120— Basis of calculation 
— Rental basis or pioduce basis. See 1940 Dig., Col, 
411. Raj Ranjan Prasad Sinha v, Khobhari 
LaL. 20 Pat. 162 = 192 1.0. 456= 13 B P. 478 = 

^ 7 B.E. 426 = A.I.E. 1941 Pat. 90. 

Co-tenants— Ancestral holding— Loss of right— 
Absence of proof of abandonment or adverse posses- 
sion. 1940 Dig., Col. 412. Risal Singh t/. 
Baldeo Singh. 1941 o.a (Supp ) 76= 

1941 A.W.E.(Ee7.)88. 

Co l<nant^Poss€Sston of one — Nature of— Rights 
of others. 

The possession of one co-tenant means the possession 
of all the co-tenants unless the possession of the former 
is openly adverse to the other co-tenants. KSathey AM ) 
Ram Sahai v. DOOngar Singh. 1941 E D 892= 

1941 AWE. (Rev.) 1081 (1) = 

_ . . 19410.A. (Supp.) 871 ( 1 ). 

Exclusive possession of common land by one in 
defiance of rights of others — Compensation to excluded 
co-sharers — Right to interest on— Mesne profits— 
Distinction. l940 Dig., Col. 412. RaJ RaNJAN 
Prasad Sinha v. Khobhari lal. 

20 Pat. 162 = 192 1.C. 466 = 13 E.P. 478= 

7 B.E. 426 = A.I E. 1941 Pat. 90. 

Joint land— Dealing by one— If binds all or 

amounts to ouster — Co sharers allowing one to remain 
in possession for some time- If lose right to claim 
partition— If amounts to ouster. See 194U Dig., Col. 
413. Harihar Prasad Singh v. hitlal Singh. 

1921.0. 602 = 7 B.E 172= 13 E.P. 491, 

Land revenue— Arrears of —Payment by lanibar^ 
^or—Chargey tf created— Right to interest . 

A lambardar or sadar lambardar who pays arrears of 
land revenue on behalf of his defaulting co-sharers 
acquires a charge on the share of the defaulting co- 
sharer or the patti lambardar and in such cases he is 
entitled to charge interest. {Niyogi and Gruer, //.) 
Gulab V. Bindraban. I.L.E. (1941) Nag. 474 = 

1941 N.L.J. 311 = AI.R. 1941 Nag. 246. 

Lease by one — Right of another to dispossess 

lessee. 

There is nothing to warrant the supposition that in 
Oudh an ordinary agricultural lease must be granted by 
all the co-sharers in the village or patti as the case may 
be. Hence where a lease is granted by one out of 
several cO'Sharers, another co sharer who has not joined 
in the lease has no right to come and dispossess such a 
lessee for the lease is a valid one and the lessee acquires 
tenancy rights under it. i^Sathey JlWAN LaL v, 

NIZamul Haq. 1941 O.A. (Supp ) 8C6 = 

1941 A.W.E. (Rev.) 932 = 1941 R.D. 921. 

l^fase of specific plots— Validity — No exclusive 

possession — No partition. 

Where the property is joint and there has been no 
partition in the village, if a CO sharer who is not in ex- 
clusive possession of the plots in question purports to 
transfer a specific area in the plots in question by a per- 
petual lease authorising the lessee to take possession of 
that area and to exercise all conceivable rights over the 
same, the lease is void and inoperative. {JGkulam 
Hasan and Madeleyy JJf) OEBI PRASAD SlNGH v. 
SUKJAN Singh. 1961.0 697=14RO 107 = 

1941 A,W.R. (Rev.) 699 = 1941 B D. 747= 
1941 O.L.E. 604 = 1041 O.A. 711- 

1941 O.W N, 089. 

Liability to pay money order and registration 
charges incurred by the lambardar. See 1039 Dig., Col 

373. Dhundiraj Madhao n. Ganapt Vithal. 

I.L.B, (1941) Nag. 34^. 
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■ Partition — Suit for — When and whtn not main 

((Unable. 

Per Mitter^ J . — As the scope and object of a suit for 
partition is to convert the joint possession of the co- 
sharers into possession in severalty, it is essential that 
the plaintiff should at the date of the institution of the 
spit be in possession of the joint property either actually 
or constructively. If at that material time he is in 
actual possession of a part of the joint property or if he 
be not in actual possession of any part of the property 
but his co-sharer, the defendant is, and there is no 
ouster, the suit would be maintainable, for his co- 
sharer’s possession in such a case is constructively his 
possession. But if he was not at the date of the suit in 
actual possession of any item of the properties claimed 
as joint and the defendant is in actual possession of the 
whole on the assertion of a hostile title known to the 
plaintiff, a suit for partition is not maintainable, but a 
suit for possession, either joint possession or possession 
after partition must be brought. {Mitter and Khund- 

Jkar //.) Mahomed Hashim au Khan v. Iffat 
ARA HAMIDI begum. V4 O.L.J. 261. 

Rights inter Decree entitling otu to maintain 

a garden in a plot— Right to put up a building therein 
— Othersyif prejudiced. 

Where a co-sharer is declared by decree to be entiUed 
to maintain a garden and nursery planted by him in a 
particular plot, to that extent he is entitled to put that 
plot under exclusive use. By putting up a small building 
in it which is absolutely necessary for the purpose of the 
garden and nursery, he is not enlarging the scope which 
has been reserved to him for the use of the lan<b nor are 
the rest of the co-sharers pre)udiced by it. (Z?ar, /.) 
MAHOMED SHAKIR .. K^LKA ^ 

1941 O A. (Supp ) 592 - 1941 A.L. J . 402 - 
1941 r^;5;697 = 1941 A.L.W,796- 

AXB. 1941 All 353. 
TJiffht of one co-tenant to deal with property of 
See 1940 Die., Col. 414. NANURAM z/. 
"RA°DHABAf 192 10. 630 = 13 E,N. 272. 

Xigit of suit-Right of co-sharer to sue ires- 

)‘" mukarrIm Khan ■ v. S. Hardit 
and Soofiy JJ-) gg - ^ 301 = 14 E. Pesh. 26 = 

Singh. A.I.E. 1941 Pesh. 69. 

. to alienate— Other co sharers’ rights. See 

1940 Dig., Col- Eah. 683^=192 I.C. 266 = 

I.L E. (19 W ^3 p J. g 326, 

jiight to profits-Decree for possession not exe- 

€uted. Aprree for possession a decree- 

Without ® \ shareholder with the judgment- 

holder cannot ^ share in the 

debtors and (%mond, J.C. and Mir Ahmady 

profits of the ^hno DOTI. 

J.) RaMESHRI t/. 0. 819 = 13 B pesh. 68= 

A.I E. 1941 Pesh. 26. 

T.- I,* fn qhare in commission paid to the lam- 

itsTDig.. Col. 375. Dhundiraj 
MadHAO». GaNPAT (1941) Nag. 345. 

-sale of a frac^ona, 19« 

Dig., Col. 414. IFTIKHAR^^K ^ g79 = 13E.O. 364 = 

1941 0 L.E. 118 = A I.B. 1941 ondh 72. 

ont—^ Effect a 
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Where the several co-sharers have recognized one of 
the co-sharers as holding a plot as his severally, the 
latter is entitled to undisturbed possession of it, 
{Harpery S.M,) KHALIL AHMAD v. RaM ChaNDAR. 

1941 A.W B. (Rev.) 566 (1)= 
1941 O.A. (Supp ) 487 (1) = 1941 B.D 676. 

-—Suit for piofiis— Right— Excessive use and 

occupation. See 1940 Dig,, Col. 415. PUNJAB 
NATIONAL Bank, LTD. v. PaRS RaM. 

I.L R. (1941) Lah. 246 = 43 P.L.B. 612. 
COSTS. See 0) C. P. CODE, S. 35. 

00 Practice— Legal practitioner 
—Costs. 

OOTJRT-PEE — Mesne profits — Claim for — Tentative 
valuation — If to be given. See 1940 Dig.. Col. 418, 
Midnapore Zemindary Co., ltd. v. bijoy Singh 
DUDHURIA. 193 I.C. 678 = 13 R C. 420 = 

A.IB. 1941 Cal. 1. 

Suit for partition— Claim by defendant for 

share— Liability to Court-fee. 

There is no reason why a defendant in a partition 
suit should pay Court fees on the share which he claims 
in the suit. He has to pay his share of Stamp duly on 
the decree in respect of the property allotted to him at 
partition. {_Loboy /.) KhemCHAND v, DayaRAM. 

I.L.R. (1940) Kar. 534 = 194 I.C. 137 = 
13 R.S. 249 = A.I.R. 1941 Sind 60. 

COtTET-FEES ACT (VII OF 1870), Ss. 6, 28 and 
0. P. Code, S. 149 — Insufficiency of stamp — Alter- 
natives before Court. 

Any conflict between S. 6 of the Court-Fees Act and 
S. 149, C. P. Code, is resolved by S. 28 of the Court- 
Fees Act. When an insufficiently stamped memorandum 
of appeal is received and comes before the Court, it 
falls to be dealt with under S. 149, C. P. Code, read 
with S. 28 of the Court-Fees Act. The Court acting 
under S. 149, C, P. Code, may reject the memorandum 
as inadmissible in cases in which it sees no good ground 
for extension of time to make good the deficiency or 
merely return it. In either case representation with 
proper Court-fee is not precluded. (Ntyogi and Clarkcy 

//.) Goreylal V. Dayashankar. 

I.L.E. (1941) Nag 467 = 196 I.C. 60 = 
14R.N.79= 1941 N.L.J. 268 = 
A LE. 1941 Nag, 220. 

' “S. 6 (2), (3) (4) — Duty of Courts to follow pro- 
visions of. See 1940 Dig., Col. 4l8. Baijnath PraSad 
V. TeJPaL. 193 I.C. 133 = 13E.A. 394= 

1940 A.L.J. 891 = A.LE. 1941 All. 56. 

S. 6-A, ( as amended by United Provinces 

Act XIX of 1938)— under— Orders incidental 
to payment of Court-fee — If can be set aside 

When an appeal lies against an order directing pay- 
ment of Court fee, incidental orders which lead up to it 
can be set right. (Ganga Nath and Z>ar, J J.) MOHRI 

Kunwar V. Keshri Chandra. 

ILE.(1941)A 668 = 195 I.C 758= 
14 E. A. 78 = 1941 A.L. J. 376 = 1941 A L W. 650 = 
1941 A.W R. (H.O.) 188 = 1941 O.W N. 704 = 
1941 O.A. (Supp.) 394 = 1941 ED. 394*= 

„ ^ ^ A.I.E 1941 A. 298. 

S. 6- A'as amended by United Provinces Act 

XlXofl9S8), — Right of appeal under— Nature of 

Right coming into existence after the institution of suit 
— Availability. 

The right of appeal given to a suitor under S. 6 A of 
U. P. Act XIX of 1938, is a part of procedure relating 
to determination of Court-fee and is purely a matter in 
which the Crown is interested and in which neither the 
plaintiff nor the defendant has such a vested right as can 
not be affect^ by a subsequent enactment. The Act 

A e 
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(IX ol 1938) which allows an appeal against the order 
demanding Court fee does not take away any right 
which was vested in the plaintiff on the date when he 
filed the plaint, it only confers upon him new right, and 
It does not take away any right which was vested in the 
defendant either and the defendant has no vested right 
in the procedure by which the proper Court is deter- 
mined and thus procedure can be changed and a change 
in piocedure cannot be said to deprive him of any vested 
nghr. Where in respect of a suit filed before the Act 
XIX of 1938 came into force, an order for payment of 
Court-fee is passed subsequent to the Act coming into 

force, the right of appeal under S. 6-A is available to 
the aggrieved party. ((7u«^a and Dar,JJ.') 

Mohri KuiswAk V Keshri Chandra. 

I.L.R (1941) A. 658*1951.0. 768 = 14 E.A. 78* 

1941 A.L J. 376= 1941 A.L.W. 660 = 
1941 A. W.R. (H C ) 188 = 1941 O.W N. 704 = 

1941 O.A. (Supp.) 394 = 1941 R.D 894 = 

„ A.I.R. 1941 All. 298. 

as. 6 B and 6-C — Reference by whom competent 

of stamps^ how to move High Court. 

Under S.6.C, Court-Fees Act it is only the Chief Con- 

tro ling Revenue Authority that is given the power to 

make a reference to the High Court. The Chief Inspec- 
tor cannot make a reference under that section. He is 
on y enliiled under S. 6*B within the prescribed period 
1°-,'^°'!^, ® prescribed Court "by an application in 
writing /or revision. A letter sent by the Chief Inspec- 
tor containing a statement of his opinion and not 
bearing a stamp cannot be considered to be an applica- 
tion in writing for revision under S. 6 B. {Iqbal Ahmad 
an Ba;pai^ jy.) KaLLU SinGH v. Mir KunwaR. 
10^1 ^1941) A. 685 = 1941 R.D. 763 = 

967 = 1941 A. W.R. (H.C.) 254 = 
1941 O.A. (Supp.)684 = 1941A.L.J 487 = 

A I.R. 1941 A 369. 

J Court-Fees (Amendment) Act 

injunction prior to but second 
appeal subsequent to Amending Act-Court- fee Payable 
Basts for calculation^ 

Where a suit for injunction is filed before the amend- 
ment of the Court.Fees Act by U. P. Act XIX of l93S 
and court-fee paid according to the law then in force but 
econd appeal is filed after the amendment, on a ques- 

court-fee payable on the appeal it was 
amount mentioned in the plaint 
valuation and that one must look 
back to the date of the institution of the suit to ascertain 

Panh. * /J Chhakauri Singh Sri Krishna 
Pande, I,L.B.U940) All 793 = 1931.0. 747 = 

lo.mA 453= 1941 O.W.N 238 = 

(Supp.) 283 = 1941 A.L.W 170 = 

1940 A.L.J. 904 = 1941 A. W.R. (H.C.) 17 = 

A.I R. 1941 A. 134. 

, ' Y Applicability — Co^mortgagces or co~ 

cha^hoUers-Suit by or., for sharo of Ibt-Co.U 
re Valuation for Court-fee and jurisdiction— Entire 
A^ln P^<^‘»ii^~Suits Valuation 

A co-mortgagee suing to recover his individual share 

must value his suit according to the full 
amount due under the deed and cannot valueitaccor- 

whn! co-mortgagees 

who are m the position of tenants-in-common can sue 

mortgage debt, provided 
he makes his co-mortgagors defendants, if they refuse to 

He must ask for a preliminary 

rik debt; he has to 

Ifli" f to decide what is due on the mortgage as 

a whole and to fix a peiiod for redemption of the mort- 
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gaged property in its entirety, as there can be no redem- 
ption in part. The plaint must be stamped accordingly 
on the value of entire mortgage-debt under S. 7 (l) of 
the Court-Fees Act; which is also the valuation* for pur- 
poses of jurisdiction under S. 8 of the Suits Valuation 
Act. This principle applies also to the case of a charge 
on immovable property. {Leach, C.J. and Happelly 
J.) KaILASA AIYaR V. SUNDARAM PAITAR. 

64 L.W. 679 = (1941) 2 M.L J. 986. 
s. 7 (iv)(a). (as amended in Appli- 
cability— Decree against temple in suit hied on promis- 
sory note by hereditary trustee — Suit by worshipper to 
de.lare not binding on temple as being collusive— 
T emple and trustee made defendants— Court-fee payable* 
The worshippers of a temple, representing the temple,, 
brought a suit for a declaration that a decree obtained 
against the temple properties by a grocer in a suit on a 
promissory note executed by the hereditary trustee for 
goods supplied by the grocer, was not binding on the 
temple as it was collusively obtained. Both the temple 
and the trustee for the time being were put in the array 
of defendants. 

Held, that in deciding a matter of court-fee, the. 
Court was entitled to examine the substance of the suit, 
that the plaintiffs were in substance praying on behalf of 
the temple for cancellation of the decree obtained against 
the temple, and the suit was therefore liable to court-fee,, 
under S. 7 (iv) (a) of the Court-Fees Act as amended in 
Madras and Art. l7-A (1) of Sch. II did not apply. 
Though the position of the plaintiffs gave them an 
interest sufficient to justify the filing ot a suit indepen- 
dently of the trustee, they really sued in the right of the 
temple and its trustee and did not ask for the protection 
of any intere>t of their own and hence they should not be 
permitted to escape the natural consequence of their suit 

by arraying the temple and its trustee among the defen- 
I dants. 

Wadsworth, /.—It is well settled that when A gets a 
decree against R and B or his representative wishes to- 
get rid of that decree, B must pay court-fee as for the 
cancellation of the decree w’hether he drafts his prayer 
only as one for cancellation or whether he disguises it in 
the form of a prayer for a declaration. {Mockett and 
Wadnvorth, //.) KaMASUBBA IyER v. AyyaLU 
^aidu. LL.R. (1941) Mad. 708 = 

1941 M.W.N. 243 = 58 L.W. 311 = 
A I.R. 1941 Mad. 493 = (1941) 1 M.L.J 414. 

S. 7 (iv)(a) — Applicability — Suit to declare sale 

fraudulent and fictitious. 

A suit to declare a sale fraudulent and fictitious does 
not involve a consequential relief and so ad valorem 
court-fee is- not necessary. {Benn.tt, /.) SWAMl 

Dayal V. Ram Bahadur Singh. 

198 1.O 363 = 13 R.O. 454 = 1941 O.L B. 279 = 
1941 A.L.W. 366 = 1941 O.W.N.471 = 
1941 O.A. 309 = 1941 A.W.E. (C.C ) 124, 
“S. 7 (iv) (b) — Applicability— Appeal in suit 
under S. 33 (3), Agriculturists* Relief Act. See U. 

Agriculturists Relief Act,S.33 (3) and Court 
Fees act. S. 7 (iv) {b). 1941 O.W 479. 

^S. 7 (iv) (b) — Scope of — Suit for delivery of 
share and accounts and delivery of amount found dur^ 
Court-fee payable. 

S. 7 (it') (^) of the Court-Fees Act makes no differ- 
ence between a plaintiff who is in actual possession and 
one who is merely in constructive possession of the 
property which is to be partitioned. Where a plaintiff 
never alleged that he w’as in actual or constructive 
possession bat asked for delivery of his share to him 
and further asks for accounts and delivery to him of 
his share of the amount that might be found due to the 
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-estate, it clearly is not a case where a ten rupee stamp 
would be sufficient. {_Afya Bu and Shaw^ //.) 
NARAYANASWAMY KONAR V. Munuswamy KONAR. 

1911 Rang.L.R. 219 = 197 I.C. 111 = 

A I.R. 1911 Rang. 297. 
■~S. 7 (iv) (b) — Suit by Mahomedan co-sharer for 
partition — Allegation that he is in constructive posses- 
sion of entire property and in partial actual possession — 
Court-fees. See COURT-FeeS ACT, SCH. II, ART. l7 
(vi) AND S. 7 (iv) A.I.R. 1911 Lab. 152 (F.B.). 

S. 7 (iv) (b) and Sch. II, Art. 17 — Suit to 

recover a sum as profits — Alternative prayer for decree 
for whatever found due — If makes suit a suit for 
accounts — Court’-fee payable* 

Where a plaintiff brings a suit for recovery of a sum 
of Rs. 900, the mere fact that he adds a prayer for 
relief for any other sum that may be found due, cannot 
have the effect of converting the money suit into a suit 
ior accounts, and S. 7, Cl. {iv') {b) of the Court-Fees 
Act will not apply and the case would be governed by 
Art. 17 of Sch. II. {Agarwal /.) NANHE SINGH v. 
Ram Narain. 196 I.C. 111 = 11 R.O. 171 = 

1911 O.W.N. 1095 = 1911 B.D. 815 = 
1911 O.L.E. 685 = 1941 OA. 810 = 
1911 A.W.B (Rev.) 866=A.I.R. 1941 Oudh. 622. 

S. 7 (iv) (c) and Sch. II, Art. 17 (lii)— 

Applicability— Suit by landlord— Suit by landlord for 
declaration that order of Revenue Officer fixing rent 
roll is wrong, illegal and not binding on plaintiffs and 
for enhancement of reduced rent to old rent— Court- 
fgg — Bihar Tenancy Act, S. lOl-iV. 

The plaintiffs .landlords brought a suit praying, inter 
for a declaration that an order of the Retinue 

•Officer fixing a reduced rent roll under S 1 12 of the Bihar 

Tenancy Act was wrong, illegal, unenforceable and not 

binding on the plaintiffs,, and for enhancement of the 

reduced rent to the rent formerly paid; they paid 

2 /alorem CouTt-iee on the basis of one year s rental in 

respect of these two prayers. ^ 

ffAd that the suit was in no sense a suit under 

S 1o4^ or the Bihar Tenancy Act; (2) that the first 
D^aver was the only relief which the plaintiff need ask 
the Court to grant, and the second 

npressarv should be disregarded as surplusage, (3) that 

•did not apply. „as one under S.42, Specific 

RdTef Acr^or-^T deXation and for nothing else. 

? i ' ^ ^k,arer JJ) BAGESH WARI PRASAD V. 

iMirtdtth md Sktarer, ^ ^ ^ ^ 

TULSI GaRAIN . _ 3 „ p 709 = 1941 P.W.N. 447 = 

, 22Pat.L.T. 453-13B. a.I.E. 1941 Pat. 463. 

, fiT-) (,.'y-APPlicaUlity—Suit for partition 

“ “S. 7 C* V, K Plaintiff claiming to be in 

of joint in plaint that defendant 

joint possession partition executed by plaintiff 

■ ■: fXplrtitiroTfotnrfamily property is really 

Court.fees are payabl . ^ Co„rt- 

. ialling under S. 7 (« J t -’substance the relief »aght is 
Fees Act. But » the plaintiff claims 
-the partition of th p P > under Art. 17 (w) 

to be in joint Act, and ad valorem Court 

Sch. n construed ^ it 

, Jee is not leviab e. i^P ^ into it anything 

is and care should De laKci 
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which it does not contain, either actually or by necessary 
implication. A relief not asked for cannot be imported 
so as to charge Court-fee thereon. The plaintiff, a 
Hindu, brought a suit against his elder brother for parti- 
tion of joint family properties in which he claimed a 
partition of the suit property of which he claimea to be 
in joint possession. There was no prayer in the plaint 
either for any declaration, cancellation of any document 
or for possession. There were allegations to ihe effect 
that the father of the plaintiff and the defendant died in 
a state of jointness with them that the defendant then 
became the karta, the plaintiff being then only’ about a 
year old, that the defendant got up a colourable deed of 
partition, subsequently with false recitals, allotting to 
himself the best portions of the properties, and got it 
executed by the plaintiff, as if he were major though he 
was only a minor, on false representations as to the 
object of the same, that the deed was never acted upon 
and did not represent any actual family arrangement 
that the family still continued joint in spite of the deed* 
and that until a short time before suit the joint state 
continued, when on account of some differences the 
plaintiff separated in mess from the defendants The 
plaintiff paid a Court-fee of Rs. i5 only under Art 17 

trial Court 

held that the suit was really one for a declaration that 
the previous deed was not binding on the plaintiff and 
for cancellation of the same, and therefore fell under 
b. 7 {iv) {c) of the Court-Fees Act, and called upon the 
plaintiff to pay ad valorem Court-fee under S.7 {iv) f^-) 

in revision, that if the plaintiff established his 
case, the document referred to wculd be void and not 
voidable, and would be a colourable transaction not 
intended to be, and never, acted upon, and that neither 
a prayer for a declaration nor a prayer for cancellation 
could be imported into the plaint by necessary implica- 
tion. Hence the plaint did not fall under S 7 f/eJy 
^.feiunder Ar^l7(.0 of Sch. II. if nlttlffi^fi 
mrod . iA , j /.) Ramautar Sag z,. ram Gobind 

20 Pat. 780. 

— ^S. 7 (iv)(c) and (d)— Applicability— Suit for 

injunction to restrain defendant alleged to be under 
raiyat from making permanent constructions on land— . 
Valuation, 19-10 Dig,, Col. 422. BlNODE Behari 
Mukherjee V. K. C. Biswas & Co. 

1911.0. 381 = 13 E.C. 240. 

7 (d)— Applicability— Suit for 

injunction in respect of easement as occupier of nronPriv 
situate in Hyderabad— Title of plaintiff in propL^L^f 
to be gone into— Court-fee payable— .Valuation— 
of plaintiff— Plaintiff native of Hyderabad and claimfna 
easement as appurtenant to property in Hyderabad— 
Law applicable— Jurisdiction of British Indian Conrf 
See 1940 Dig.. Col. 421. VenkaTaranga Rao 
Bahadur z/. Sita Ramachandra Rao Bahaditd 

I.L.R. (1941) Mad. 157=19610 439- 

14R.M. 189-A.IE. 1941 Mad. 91 ^ 
s. 7 (iv)(c) and 

P 0 ,!CSS, on after declaration of title~Court-fee pavabL— 
nature of suit. r‘*/uvte— 

In all cases where possession is claimed, the nlain.iff 
has to establish his title before he can get a 
possession. Where a suit is in reality one for 
Sion, the fact that the plaintiff asks in his nlaiW r" 
something in the nature of a declaration will not 

a suit for declaration and consequential relief for ^thp 

purposes of Court-fee, The suit being reallv onp n. 
for possession. Court-fee is payable o®nIy on that 

{Harries^ C,J, and Manohar LaU j\ BeSar 

r. Ramhit Singh. 193 1.6. 538 = 7 B.E. 
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13 E.P. 699 = 21 PatL.T. 1063= 

A.I.R. 1941 Pat. 167. 

S. 7 (iv) (c) — Applicability — Suit to jet aside 

decree effecting partition by metes and bounds and for 
fresh partition of all properties held by plaintiff and 
defendants exclusively since date of prior partition — 
Court-fee payable — Plaintiff -- J f in joint possession — 
Sch. /!, Art. \7 (rit). 

In dtciding whether a suit falls within the ambit of 
S. 7 UZ') of Court-Fees Act, the substance and 
not the language of the plaint must be looked at ; and in 
determining the court-fees payable the Court 
should have regard to the cause of action as stated in 
the plaint. The defendant’s denial of the plaintiff’s 
joint possession at the date of the suit does not alter the 
character of the suit. Where a plaintiff prays to have a 
prior partition b> metes and bounds effected by a decree 
set aside as void and not binding on hin», and to bring 
into the hotchpot for the purpose of making a fresh 
partition, the properties which since the date of the 
prior partition have been in the exclusive possession of 
one or other of the defendants and for separate posses- 
sion thereof to the plaintiff by dispossession of the 
defendants, the suit is one for a declaratory decree and 
for consequential relief and Is covered by S. 7 (iv)(e) of 
the Court-Fees Act. It cannot be said that in such a 
case the plaintiff is in joint possession with the defen- 
dants, so as to take the suit out of S. 7 (iv) (e), and to 
bring it under Sch. II. Art. 17 (vii). as being liable to a 
fixed court fee instead of ad valorem court fee. The 
fact that the plaintiff is already in possession of a 
portion of the property of which he seeks a re-partition 
cannot entitle him to credit for court-fees payable in 
respect of that part of the property. (Davis, C.J. and 
Labo, /.) FA21LAT KHATUN v, RAHIAI BUX. 

I.L.E. (1941) Ear. 102 = A.I.R. 1941 Sind 154. 
Ss. 7 (iv) ic) and Sch. II, Art. 17 (ill)— 

Declaratory suits — Determination of court- fee — True 
criterion — Consequential and substantial reliefs — 
Distinction — Suit for declaration that property is wakf 
and its alienation is void—Court'fee payable. 

The true criterion for determining the question of 
court fee in ca.ses of declaratory suits is the substance 
of the relief claimed as disclosed by the plaint, taken as 
a whole. If the relief so disclosed is a declaration pure 
and simple and involves no other relief, the suit would 
fall under Sch. II. Art. 17 (tii) of the Court-Fees Act 
and the court fee payable would be Rs. 10 only. At 
the initial stage of determining the court-fees on a 
plaint, the question whether the declaratory suit is liable 
to be dismissed, either because it does not fall within 
the purview of S. 42 of the Specific Relief Act, or 
because the plaintiff has failed to sue for a further relief 
which was open to him or for some other reason does not 

arise. That question will arise only after the necessary 
court-fee on the true relief as disclosed in the plaint is 
paid and the plaint is properly before the Court, If on 
the other hand, it is found ihat, the derlaiaiory relief 
claimed involves a consequential relief within the mean 
ing of S, 7 (iv) (c) of the Act, it will be for the plaintiff 
to state the amount at which he values the relief as pro- 
vided in that section. Lastly, there may be cases, where 
the dei-laration asked for is merely a surplusage, and 
the so-' al ed CO vei enti d relief is in reality an indepen 
dent substantial relief. The exprc'^sion "consequential 
relief" means some relief, which would follow directly 
from the declaia'ion given, the valuation of which is not 
cap ible of being dehnitely ascertained and which is not 
specifically provided for anywhere in the Act and cannot 
be claimed independently of the declaration f a "sub- 
stantial relief ” If the relief claimed In any case 
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found in reality to be tantamount to a substantial relief 
and not a mere "consequential relief" in the above 
sense, the plaintiff must pay court-fee on the substan- 
tial relief. Where the plaintiff sues for a twofold 
declaration, vi*., (1 ) that a certain property is wakf and 
(ii) that the alienations which certain mutwallis have 
effected are null and void and are ineffectual against the 
wakf property, the first part of the relief is purely dec- 
laratory and it does not involve any consequential relief.. 

But the second part of the relief is tantamount to the 
setting aside or cancellation of the alienations and can- 
not be treated as a purely declaratory one. It cannot 
be treated as a declaration with a consequential relief 
falling within S. 7 ( v) (<•) of the Act. For, as the 
alienors had the power to alienate the property for cer- 
tain purposes, the declaration that the property is wakf 
would not by itself entitle the plaintiff to ask for the 
cancellation of the alienations. It is a substantial relief 
and would require ad valorem court-fee on the value of 
the subject-matter of the alienations under Sch. I, Art. 

1 of the Act. ( Monroe, Bhide and Ram Lall^ //•) 

Zeb-ul-Nisa v. Din Mohammad. 

I.L.E. (1941) Lah. 451 = 193 I.C. 641-= 

13 E.L. 466 •= 43 P.L.E. 106= 
A.I.B. 1941 Lah. 97 tF.B.). 

S. 7 (lv)(c ) — Suit for declaration and const- 
quential relief — V aluation. 

In substance the relief asked for in a suit were — (1) 
a declaration that certain properties belonged to the 
idols, and that thh plaintiffs were shebaits under the 
law, (2) removal of the defendants from shebaitship, (3) 
the framing of a scheme of management, (4) an injunc- 
tion against the defendants restraining them from 
dealing with certain properties as secular properties, and 
(5) accounts. The plaintiffs valued the claim for 
accounts tentatively at Rs. 100, and the remaining, 
reliefs at Rs. 2.000. But the Court valued the injunedon 
alone at Rs. 6,975. 

Held^ that in so far as the suit was one under S. 7 
(iv) (<•) it was not proper to detach the declaration from 
the consequential lelief and value them separately. The 
declaration asked for as regards the character of the 
properties in suit, and the status of the plaintiffs as 
shebaits, taken by itself could not be estimated at a 
money value, but admitted of such valuation only if it 
was coupled with the consequential relief prayed fer, 
namely the framing of a scheme of management, and 
also the injunction, though the latter might be regarded 
as an independent relief by itself. .As the Court had 
found that the injunction alone should be valued at 
Rs. 6,975 and as there was no objective standard by 
which the other part of the relief, namely, the framing 
of a scheme, could be valued, the total valuation of the 
suit under S. 7 (iv) (r) was Rs. 6,975. In addition to 
this, the plaintiffs must pay a fixed fee of Rs. 15 on the 
prayer for removal of the defendants from shebaitship, 
and as for the prayer for accounts, the plaintiffs were 
entitled to pay ad valorem on their own tentative valua- 
tion of Rs, 100. (Biswas and Roxburgh, //.) KaNAK- 

LATA Dassiv. Ram Gopal Das. 

A.I.E. 1941 Oal. 609. 

S. 7 (iv) (c), Sch. I, Art. 1, Sch. II. Art. 17 

(vi)— *S*«i7 for declaration and for canctllaticn of in- 
itrument^Couft fees, ^ 

The delivery and cancellation of an instrument tinder 
S. 39 of the Specific Relief Act is ‘omething quite dis- 
tinct from a mere declaration, A person who is put to 
some inconvenience, through the existence of an instru- 
ment to which he is not a party, may seek merely to have 
his own rights established and treat the instrument as a 
nullity if be is not affected thereby; but If he chooees to 
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go further and have the instrument delivered up to the 
Court for cancellation, he is then asking for a different 
form of relief. If prayer for this relief is attached to a 
prayer for a declaration, the question which then arises 
is whether the cancellation should be regarded as conse- 
quential on the declaration or as a substantial relief in 
itself which requires separate valuation. In the former 
case, a single Court-fee will have to be paid cn the value 
of the reliefs sought under S. 7 (tv) (c) of the Court-fees 
Act. In the other event, a Court fee will have to be 
paid on the value of the subject-matter in dispute under 
Art. 1, of Sch. I, if the subject-matter is capable of 
valuation, otherwise a 6xed fee of Rs lO under Art. 17 
(vi) of Sch. 11. (Tek Chand and Beckett^ //.) GuRD- 

WARA Param Hans Mahatma Panap Dass Ji 
MaharaJ?'. Gopichand. 196 1.0.254 = 

14 R.L. 146 = 43P LR. 252 = A.I.R. 1941 Lah. 265. 
— — S. 7 (iv) (c) — Suit for declaration of title 
and injunction — Plaintiff claiming to be in possession 
of suit land — Valuation for court-fees and jurisdic- 
tion. 

Where a plaintiff claiming to be in possession of land 
sues for a declaration of his title to it and for an injunc- 
tion restraining the defendant from interfering with his 
possession, the suit is one for declaration and conse- 
quential relief, and therefore under S. 7 (ir/) (r) of the 
Court-Fees Act, the plaintiff is entitled to put his own 
valuation for purposes of court-fee and under S. 8 of 
the Suits Valuation Act the value so 6xed automati- 
cally becomes the value for jurisdiction. (7'^i Chand 
and Beckett, JJ.) GhulaM HabI UMAR Bakhsh. 

43 P.L E. 337= A I R 1941 Lah. 307. 


— — S. 7 (iv) (c) — Suit for declaration that liquida- 
tor s order against plaintiff is void and for injunction 
Arbitrary valuation. 

A suit for a declaration by a member of a co operative 
society that an order passed by the Liquidator of the 
Society against him is null and void and is not executable 
against him and for an injunction restraining the defen- 
dant from executing it, is a suit for a declaration and 
consequential relief, and. therefore, under S. 7 {iv) (c) 
of theCourt-fees Act the plaintiff is entitled to fix any 
value he likes on the plaint. (Tek Chand and Beckett, 
/ / ) ALLAH YAR tf. ANJUMAN IMDAD QARZA, BAS* 
TI chah Kotwala Dakhli Jalalpur. 

A.I R. 1941 Lah. 284. 


g 7 Civ) (c) and (d)— Suit to set aside decree— 

Valuation. sL 1940 Dig., Col. 423. NaLINI Nath 
M AT T TK » radhashyam marwari. 

M ALLIK V. KADM Aon ^ ^ ^ p g^^ 

Sa 7 (Iv) (d) and 8 (c)— Suit for permanent in • 

iunction— Prayer restraining execution of decree against 
^ In nla^intiB’s possession-Proper valuation. Ste 

w rnl 423 MIR AKHTAR HOSSAIN ». 
HALmR. 1.0. 279 = 13 E.O. 306. 

Muhammadan I y, Muhammadan Law, on 

assets among the he rs under th,^.^^^ ^ ^ ^ 

Art T7-B o" Sch n of th^e Court-Fees Act applied to 

the case, ^.^ministration suit is not merely a 

Held, that as an ^ regarded for any 

suit for accounts nnd ough ‘ .^ 1 ,^ ^^ere the suit is 

purpose relating to assets 

‘a deceied butone where a division of properties may 


have to be made, it should be valued under Art. 17 B of 
Sch. II of the Court-Fees Act. Judgment of Wadsworth, 
J., in C. M. A. No. 235 of 1938, Foil. 

Held, further, that in such a case the jurisdiction is to 
be determined by the market value of the property. 
Where the lower Court bad erred in holding that 
it had jurisdiction the High Court can interfere in revi- 
sion to correct such error when the suit was still in its 
earlier stages though if the suit had been decreed in 
favour of the plaintiff the defendant would have been 
entitled to raise the question of jurisdiction in appeal. 
iHorwili, /.) KHAJA MOIDEEN SaHIB v. AbDUL 

Gaffoor Sahib. 64IjW 663 = 

1941M.W.N. 1063 = (194112M.L.J 962. 

; S. 7 (iv) (f) ana Sch. I, Art. 1~ Applicability 

— Suit for account — Decree for specific amount against 

plaintiff— Appeal by plaintiff— Valuation— Court^fee 
payable — If same as in suit — Z/aW/f/y ad valorem 
Court-fie. 

A plaintiff in a suit for accounts, is no doubt entitled 
to place his own valuation on the relief claimed. If his 
suit fails and he appeals against the refusal to take an 
account, the appeal w'ould relate solely to a right to an 
account, and the appellant might place his own value on 
the memorandum of appeal. But if the suit results in 
a decree for a certain amount against* the plaintiff, his 
appeal against such decree is not merely in relation to an 
account, but is really an appeal against a money decree 
and he must pay ad valorem Court-fee on the amount fee 
the decree. He cannot be permitted to place an arbi- 
trary value on his appeal for purposes of Court-fee. 
{Beaumont, C. /. and Sen, /.) KaSHI RaM SeNU 
V. ranglal MOTILALSHET. 

I.L.R. (1941) Bom. 477 = 195 1.0.894= 
14 R.B. 84 = 43 Bom L.R. 476 = 

« N,... J. A.I.B. 1941 Bom. 242. 

S. 7 (iv) (f) — Final decree in suit for dissolution 

of partnership and accounts— Appeal— Court-fee pay- 
able— Basis. 5*^^ 1938 Dig., Col. 479. SheO Kisan 
Das V. DandaS. I.L.E. (1941; Nag. 344. 

S. 7 (iv) (f) — Suit for administration— V alua- 

tion of plaintiff — If can be questioned by defendant^ 
Remedy in case of under valuation. 

A suit for administration is a suit for accounts and 
falls under sub-paragraph (/) of Cl. (fz/) of S. 7, Court- 
Fees Act. The valuation for the purposes of jurisdic- 
tion must be the same as the valuation for the purposes 
of Court-fees. In such a suit the valuation for purposes 
of Court-fees and/or for jurisdiction made by the plain- 
tiff cannot be questioned by the defendant. In the 
case of its turning out that too small a sum had been 
paid in Court-fees, provision is made in S 11 for pay- 
ment of additional Court-fees. {Roberts, C /., DunkUy 
and Sharpe, //.) MaUNG Ya v. MaUNG LU GyaND 
1941 Bang L.R. 512= A.I.B. 1941 Rang. 322 (P.B.).. 

■ 8.7 {v)— Land with building thereon— Assess*- 

ment for Court-fees. 

The distinction which is drawn in S. 7 between 
land, houses and gardens indicates that lands 
with buildings upon them come within the definition of 
‘houses* and therefore a mill assessed to land revenue 
should be assessed for purposes of Court-fee on its 
market value. {^Almond, J.C. and Soofi /> 

Mukarram Khan v. Hardit Singh ’ 

196 1.C. 301 = 14 E. Pesh. 25= AXE. 1941 Pesb. 69. 

s. 7 {i’Sl)—Suit to recover mortgaged Property- 

Second appeal — Court-fee payable. 

In a second appeal from a decree in a suit against a 
mortgagee for the recovery of the mortgaged property 
the Court-fe^ must according to S. 7 (i>) of the Court* 
fees Act, be calculated ad valorem on the principal 
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money expressed to be secured by the instrument of 
mortgage. Though the result may seem to be some- 
what extraordinary, the Act has to be construed as it 

stands. {AUsop /.) AbdUL HaQ 2 /. Shamshud- 
DIN. IL.E. (mi) All. 469 = 1941 A.L.W. 740 = 
1941 R.D. 866 = 1941 A.W.R. (H.C.)249 = 
1941 O.A. (Supp.) 602= 1941 A L. J. 409 = 

A.I.R. 1941 All. 357. 

S. 7 (xi) (cc) — Applicability — Suit for ejectment 
of tenant served with notice of eiectment. 

A suit for ejectment of a tenant who has been served 
with a notice of ejectment falls under S. 7 (xi) (<r<r) of 
the Court-Fees Act. The service of such a notice is not 
by itself sufficient to alter the status of the tenant into 
that of a trespasser. His position is that of a tenant 
holdingover. {Bhide, /f) ChhaBBA Kam £». Nathu 
Ram. 194 I.O. 262 = 13 R.L. 627 = 42 P.L.R. 784 = 

A.I.R. 1941 Lah. 39. 
S. 7 (Xi)(d)and Scb. I, Art. ISnit contes- 
ting notice of ejectment — Appeal by tenant — Court- 
feet. 

Where in a suit to contest a notice of ejectment the 
tenant files an appeal raising, without disputing the re- 
lationship of landlord and tenant, certain points in 
regard to the time of his ejectment and in regard to the 
decision that he should be ejected without compensation 
of any kind, the Ccurt-fee.s payable on the appeal must 
be the same as those payable on the original suit under 
S. 7 (xi) (d) of the Court-Fees Act (i.e.y) must be cal- 
culated on the value of the rent of the land for the 
previous year and not ad valorem on the value of the 
compensation claimed. (Alan Mitchelf F .C ) RaJA 
V. Sham UD-DIN. 20 Lah.L.T, 165. 

S. 8 (c) — Applicability — Case falling within S. 7 
(iv) (c). See l940 Dig., Col. 425. JARIMON KhatOON 
V. Secretary of State. 193 1 0. 144 = 13 E.C. 372. 

S. 8 (c) — Relief under .S'.7(iv) (c) — Revised 

valuation — Revision. 

Where the only question is one of valuation, and not 
one relating to classification, an appeal being excluded 
under S 12 (i), the remedy of revision is open, though 
the revisional power should be exercised only in a proper | 


pies of valuation or because of a wrong approach to the 
question. Consequently in a case falling under S. 7 (iv) 
(e) the application of a wrong standard by the Court in 
determining the correct valuation under S. 8-C, namely 
the standard laid down in S. 7 (ii) of the Act which is 
applicable to a di^erent class of suit altogether will 
attract the revisional jurisdiction of the High Court 
under S. Il5, C. P. Code. (Biswas and Roxburgh. JJ.) 

Kanaklata Dassi V. Ram Gopal Das. 

A.I.B. 1941 Oal.509. 

S. 8 (c) — Suit under S.7 (iv) — Revision of plain- 
tiff's valuation — Duty of Court. See 1940 Dig., Col. 
42^. NaliniNath Mallikz^. Radhashyam Mar. 
WARI. 192 1.0. 574 = 13 R.O. 821. 

— S. 8 B (3) and (c) — Additional Court-fee fojnd 
due on enquiry not paid — Proper order — C. P. Code, 

O. 7, R. 11. 1940 Dig., Col. 425. Jarimon Kha- 

TOON V. Secretary of State. 193 1 0. 144 = 

13 R.O. 372. 

— — S. 12 — Decision under — When becomes final — 
Sufficiency of stamp decided without reference to opposite 
sidi-^If can be questioned later on by the other side. 

The decision is not final within the meaning of the 
Court-fees Act, S. 12 unless it is reached after both 
sides have had a chance to be heard. After a plaint is 
-filed and summons is issued to the other side, it is 
open to the other side to contend that the Court-fee 
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paid is insufficient. It is on deciding such a plea that 
the Court would come to a ‘decision* which under S. l2 
of the Act would be final as between the parties. 
(Clarke, J.) GanGOO V. SaloO. 196 I.O. 684 = 

14 E.N. 114=1941 N.L.J. 303= 

A.IJt. 1941 Nag. 217. 

— S. 12 (1) — Construction and scope — Decision 

under — Finality — Conditions of — If parties should have 
been heard before decision^ Object of sub section. 

It cannot be held that a decision would be final under 
S. 12 (1) of the Coutt-Fees Act only if it has been finally 
arrived at after both parties have been heard. The 
words “decided'* and “decision” are used without any 
qualifications at all and they must clearly apply to any 
adjudication by the Court whether both parties have 
been heard or only one party has been heard or even if 
no parly at all has been heard. The only essential is 
that the Court should apply its mind to the questions at 
issue in arriving at the true calculation of the Court- 
I fee. The real object of S. 12 (1) is to ensure that the 
Court at as early a stage as possible should finally deter- 
mine what was the amount of the Court-fee payable 
before the subject-matter of the suit itself was to be 
embarked upon ; and once tire Court did so determine, 
the parties were not to be permitted to raise the question 
again before it. (King, y.) MahaLAKSHMAMMA v, 
VENKATANARAYANAMURTHI. 1941 M.W N. 406 = 

63L.W. 740=A.I.E 1941 Mad. 626 = 

(1941) 1M.L.J.796. 

■S. 12 (1) — Valuation for Court-fees by the trial 
Court — If can be challenged. 1940 Dig., Col. 426. 

Jarimon Khatoon v. Secretary of State. 

19310. 144=13R O. 372. 

S. 12(2) — Applicability —If confined to appeal 
by plaintiff only. Sec 1940 Dig.. Col 426. VenkaTA* 
RAMA SaSTRI V, VeNKATASUBRAMANIA DIKSHITAR. 

1981.0. 758 = 13 RM. 712= 
(1940) 1M.L.J.478(2). 

■ ■ S. 12 (2) — Construction — Order under — Rower 

of Court to reconsider. 

There is nothing in S. 12 (2) of the Court-Fees Act to 
justify the view that a Court may not re-consider an 
order which it has already passed under the sub-section. 
(King. J.) MaHALAKSHMAMMA V. VENKATANARA- 
YANAMURTHI. 1941 M.W N 406 = 6SL.W. 740 = 
A.I.R 1941 Mad. 626= (1941) 1 M.L.J. 796. 

S. 12(2) — Power of appellate Court under, to 

demand additional Court fee when no question was rai- 
sed in Court below. See 1940 Dig., Col. 426. CHI- 
DAMBARAM CHEITIAR /« re. 193 10. 490 = 

13 E M. 677 = (1940) 2 M L. J. 426. 

S. 13. Proviso — Remand order not covering 

whole of subject-matter — Refund of the whole Court-fee 
—Legality. See 1940 Dig., Col. 427. ShkOLALv, 
Jugal Kishore, 191 10. 666=13 BN 20S. 

S. 17 — Distinct subject — Suit for redemption of 

mortgage with claim for surplus profits— If comprises 
distinct reliefs See 1940 Dig.. Col. 427. RADHAKRl- 
SHNACHETTYt/ SCHOMBERG. 

A.I.R. 1941 Mad. 115 = (1940) 2 M.L.J. 867. 
S. 17 (as amended in Bengal)— .JwiV for 

possession of colliery, arrears of royalty and mesne pro^ 
fits — Trial Court decreeing claim for royalty in part 
and dismissing other two claims — Appeal — Court-fee 
payable. 

Plaintiff filed a memorandum of appeal in a suit for 
khas possession of a colliery, arrears of royalty and 
mesne profits against the decree of the trial Court dis- 
missing his claim for khas possession and mesne profits 
but decreeing his claim for arrears of royalty in part- 
He valued the claims for khas possession and mesne pra 


case, such as where the valuation is manifestly by wrong , 
standard either because it is contrary to accepted princi- 
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fills for purposes of court-fees at the same separate 
figures as in the plaint, and the claim for arrears of 
royalty at the difference between the amount claimed in 
the plaint and the amount decreed in his favour by the 
trial Court. 

Held, that the three reliefs claimed in the memo- 
randum of appeal were based on three separate and dis- 
tinct causes of action within the meaning of S. 17 of the 
Court-fees Act, as amended in Bengal, and that the 
memorandum of appeal was chargeable with the aggre- 
gate amount of fees with which the memorandum of 
appeal would be chargeable under the Act in separate 
suits in re^pect of each such cause of action. {Nasim 
All, J.) Kashimbazar Raj wards Estate v. 

The Joyramdanga Coal Concern. Ltd. 

46 0 W.N. 996. 

s. 17 and T. P- Act. S. Ql-A—Smt on more 

ihan one mortgage — Court- fee payable — S. l7, if 
controlled by 5. 67 A, T. P. Act-Special Acts— One if 
can cn>erride another. 

The word ‘distinct subjects’ in S. l7, Court-Fees Act, 
means distinct causes of action. Where a suit is on 
more than one mortgage the court-fee shall be paid on 
each mortgage. S 67-A of the T. P. Act does not 
controls. 17 of the Court-Fees Act. When a subse- 
Quent general enactment cannot override or interfere 
with a special Act, one special Act cannot override or 
interfere with, the provisions of another special Act. 
(BaU /) R. M.P L. S. ChETTIARFiRM:/. KoOR- 

LIah 1940 Bang. L.R. 767 = 193 I.C 711 = 

13E.R. 264=A,I.B. 1941 Bang. 95. 

c IQ Cl (xvii) — Petition contemplated by* 

The petition mentioned in Cl. (xvii) of S. 19 of the 
Court-Fees Act must be a petition in respect of, or 
connected with or arising out of, the mauer in connec- 

tion with which IV" ‘sing 

^1941 (hS = 

CHAMPA. A.L.W. 1083. 

Sch. I, Art. 1— Applicability— Set off— Counter- 

j,|j„_Conditions necessary— Suit to restrain company 

Se shares for alleged debt- Written statement plea- 

A' ^oht to exercise its power of sale — If should be 
ding, ight to exerase 423, U BA PE SUN 

stamped. WU uig ^ ^ ^ 

Ip^r/lt/une^r-Court fee payable. CotlRT-FEES 

ACT. S. 7 (IV) (/) AND SCH. I. APy ^ ^ 

a ii T Art 1 and Sch II, Art. 17-B, (as 

■ Ur money 

amended In Mad ; asseU— Decree for money 

^l^i^ing charge ott assets 

only without charge APP 

—Court Ui A t 17.B of Sch. II of the 

The word “estimate • Madras) involves the 

^Court-Fees ^not be interpreted as 

idea of Ction Where in a suit to recover 

meaning accurate va^uat^y^^ defendant as a 

a sum of Ks. 18. j certain properties as trust 

first charge f'?"’. niy a decree but no charge, 
money, the against the decree declining to 

and the plaintiff to get a charge on the pro- 

give a first charge and seek memorandum of appeal 
parties which are vhlu ,s mcapable 

It Rs. 9,500. it 17 B of Sch II of the 

.of valuation so as f payable on the memo^ 
Court- Fees Act. Th ° ^.^ich would be Pjy^^ ® 

landum of appeal IS the Rs. 9,500. which is 

"nder Art. I, Sch I. o" th on the property over 

rthe ralue placed by the P 

y. D. 1941-27 


COURT-FEES ACT (1870), Sch. I, Art. 1. 

which the charge is claimed. iV enkataramana PaOy /.) 
VlNAlTHEERTHAL ACHI, In re. 

1941 M.W.N. 970 = 64 L W. 626 = 

(1941)2M.L.J. 774. 
Sch. I, Art. 1 and Sch. II, Art. 17-B, (as am- 
ended in Madras)— Applicability —Suit on promissory 
note— Decree against defendant personally— Appeal 
alleging that defendant is not personally liable but only 
as trustee— Court-fee — Payable. See l940 Dig., Col. 
429. Balavenkatarama Chetiiar V. Marutha* 
MUTHU Chettiar. 1961.0. 298 = 14 R.M. 171 = 
1941 M.W.N. 169= A.I.R 1941 Mad. 813= 

(1940) 2M.L J. 946. 

Sch. I, Art. 1 — Court' f ee in appeal by defendant 
— Fixing of valuation^Principle. 

When a dispute is at the stage of an appeal by a de- 
fendant who seeks to set aside the whole decree, then the 
value of the subject-matter in dispute must necessarily 
be the value of the relief granted by the decree which the 
apptllant wishes to disembarrass himself of. In such a 
case one has to ask oneself the question ‘what is the 
value to the appellant of immunity from the decree\ 
Upon the answer, depends the value at which the* 
appeal ought to be assessed. It is not open to the 
appellant defendant to avoid assessing his appeal at its 
full valuation merely because it may prove, as a result 
of the appeal itself, that the plaintiff’s valuation was 
excessive. {Braund, /.) BalMAKUND GupTA v 
Secretary of State. 196 1.0. 448=14 R a. 35 = 

1941 A.L.J. 381 = 1941 A L W. 804« 
1941 A.W.R. (H.C.) 186 = 1941 O A. (Supp). 391 = 

A.I.R. 1941 Ail, 296. 

Sch. I, Art. 1 and United ProvincesEncmn- 
hered Estates Act (1934). S. 14 ( 6 ) 'Bxvl— Decree 
amount increased by amendment— Appeal against order 
of amendment — Court fee payable. 

Where the amount decreed was subsequently increas- 
ed by an amendment in virtue of S. 14 (5^ Fmin 
the U. P. Encumbered Estates Act and an 
appeal is preferred against the order of amendment it is 
in substance on appeal really directed against the amen 
ded decree passed by the learned special Judge, though 
the memorandum of appeal merely purported to aoDeal 
against the order amending the decree and the case 
therefore falls under Art. 1, Sch. I and ad valorem court- 
fee is payable. (Ghulam Hasan and Agarwal / r \ 
ABDUL AZIZ t/. Nawab Khan 16 Luck 

193 1.O. 354= 13 R.O. 462= 1941 O.L R 277I 

1941 A L.W 269= 1941 R D 464 = 
1941 O.W.N. 356=1941 O A 27fi = 
1941 A.W.R. (Rev.) 217= A.I.R. 1941 6udh 269. 

Sch. I, Art Order refusing atitUmi' 
undir O. 34, R. 6, C. P. Cod,-App,al~iJrt fT 
An application under O. 34, R. 6 is definitely the 

nature of a claim for the recovery from the ner.on 

or other property of the mortgagor of the balance lef. 
over after the proceeds of the sale of the prooertv hi 

been appropriated. The refusal to recover the amn ! 
from the person and other property of the mo * 
amounts to a decree as defined by S. 2 (2) C P^ 
and therefore an appeal therefrom must bear / n 
valorem Court fee under Sch. I. Art. 1. Conre 
{Mir Ahmad and Soofi, /J,) IndaR Sain v 
CHAND. 195 IC. 239 = 14 e Pesh 

A'l.R 1941 Pesh Aft 
Sch. I, Art. 1 and Sch. U. Art 17 rfiif ’ 

Suit to declare decree void and illegal— Tf t 
sequentml relief-Court-fee payable. 1 " 

Col. 429. Birendra Kumar Bansa Dpvt^ ^ 

16 Luck. 626=1911.0. 413 = 13 R .0 226 
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COUET-FBES ACT (1870), Sch. I, Art. 4. 

—(as amended in Madras), Sch. I, Art. 4— 
Applicability — i'auper appeal — Order dispaupering — 
Dismissal of appeal for failure to pay Court-fee and 
security for costs within time 6xed — Application for 
review — Court-fee payable. See COUKT-FEES ACT 

(as amended in Madras), bCH. il, art. 1 . 

(1941) 2M.I,J. 600(F B.). 

Sch I. Art. 5 and S. 14— RevttW — 90 days time 

— Hovj to be calculated — Caleulatiofi of time according 
to Limitation Act, if permiisibU ^Power to refund. 

When considering the obligation of an a plicant for a 
review to pay Court-fte according to Art. 5 of Sch. 1 of 
the Court Fees .Act, an obligation that depends to some 
extent on the time at which the application is maae, the 
calculation of the 90 days’ time is not to be according to 
rules applicable to times laid down in the Limitation 
Act but the 90 days mentioned in the Court-Fees Act is 
to be taken as simply 90 days. Holidays and time taken 
for obtaining copies could not be excluded. But in 
cases of hardship where delay is not due to laches on the 
part of the applicant the Court has a discretion under 
S. 14, Court* Fees Act. to give a certificate directing the 
refund of the excess fee in proper cases. {^Stone,C.J. 
and Bose, /.) Ganpatrao v. Kama Ganpati. 

I L R. (1941) Nag. 392 = 196 l.C. 656 = 
14E.N. 112 = 1941 N.L.J. 206 = 

A.I.B. 1941 Nag. 236. 

*Sch. I, Arts. 6 to 9 — Copies not stamped — 
.-iccePiance by Deputy Registrar — Effect — Subsequent 
objection — Tit/u to furnish stamps. 

Where the Deputy Registrar whose duty is to see that 
all documents presented in the High Court are duly 
stamped, accepts copies of judgments and decrees filed 
with an application under S. 8l (2), Government of 
Burma Act, which have not been stamped as required by 
Arts. 6 to 9, Court Fees Act, it is an implied decision 
that the copies are in order and when an objection is 
raised that it is not in order the applicant is entitled to 
time to furnish the neces‘*ary stamps. {^Roberts, C.J. and 
Dunkley, J.) U CHIT HLaING v. U Ll'N. 

196 l.C. 892 = A.I.E. 1941 Bang. 294. 

Sch. I, Art. 7 and 0. P. Code, S. 149— 

cient stamp on decree — Procedure to be follcnved. 

Where a copy of the decree bears an insufticient stamp, 
it is only a minor error and should not be allowed to 
prejudice an appellant’s interests. The appellate Court 
should immediately after the appeal is filed, point out 
the deficiency and direct the appellant to affix the proper 
stamp. S. 149, C. P. Code, permits the District Court 
to make suitable orders in this respect. {Davies.) 
Mangilal V. MOOL Chand. 1940 A.M.L.J. 91. 

Sch. I, Art 11 — Applicability — “Property*’ — 

Membership of Bombay Native Share and Stock Brokers' 
Association — Right of — If property liable to probate 

duty. See BOMBAY Native Share and Stock 
Brokers’ Association Rules (1939), Kr. 36 (>i) 
AND 38. 43 Bom.L E. 943. 

(as amended by C. P. Court-Fees (Amend 

ment) Act (1935), Sch. I, Art. 12— Applicability- 
Aggregate of debts due exceeding Rs. 1,000— Individual 
items below Rs. 1.000 — Court-fee, if payable — ‘Any’, 
meaning of. See 1940 Dig., Col. 430. PREMALABAI v. 
PrIVAKUMARI. 191 1 0. 731 = 13 E N. 207. 

Sch. I, Art. 14 — Meaning — Court- fee payable in 

revision tn suit under S. 9, Specific Relief Act. 

Sch. 1, Art. 14 means that on an application for 
revision the same amount of Court-fee is payable as has 
been paid on the plaint in a case where the subject- 
matter in dispute is the same both in the suit and in 
revision. Therefore on an application for revision ari- 
sing out of a suit instituted under S. 9, Specific Relief 


CO0BT-FEES ACT (1870), Sch. II, Art. 11. 

Act, the Court-fee payable is the same as has been paid 
on the plaint. {BaUyJ.) U KVAW Zan v.V TUN 
HLA U. 1941 Bang. L.E 64=194 l.C. 70 = 

13 E.E. 273 = A.I E. 1941 Eang. 126. 

Sch. II, Art. 1, (as amended in Madras) — 

Applicability — Pauper appeal — Oraer for payment of 
Cvurt fee and Security for costs— Failure to pay tn time 
— Dismissal of appeal — Application for review — Court- 
fee payable. 

A dispaupered appellant was ordered to pay Court- 
fee on his memorandum of appeal and security lor costs 
of the respondent. On his default in paying thtm, his 
appeal was dismissed. An application for review of the 
order of dismissal was presented with a Court fee stamp 
of Rs. 2, but the Taxing Officer held that the application 
I should bear ad valorem stamp under Art. 4, Sch. I of 
1 the Court-Fees Act, as on a memorandum of appeal. 

Held, that an order under O. 41, r. 10 (2), C. P. 

• Code, rejecting an appeal for failure to furnish secuiity 
I within the time ordered by the Court was not a decree;, 
nor was an order, rejecting an appeal for failure to pay 
court fee willnn the lime prescribed, a decree, as it was 
only an oriler of dismissal for default within the mean- 
ing of S. 2 (2), C. P. Code. Hence the proper Court- 
fee on the application for review is Rs. 2 under Art, 1, 
Sch. II, C. P. Code. {Leach, C.J., V enkataramana Rao 
and Horwill, J J.) KayaMBU PILLaI, /« re. 

196 l.C. 894 = 64 L.W. 349= 1941 M.W.N. 836 = 
A.I.E. 1941 Mad. 836=(1941) 2 M-L.J. 600 (F.B.). 

Sch. II, Arts. 5, 17 (ill ) — Suit to declare plain- 
tiff statutory tenant on a certain rental — Article appli- 
cable. 

Where a plaintiff prayed that a declaration may be 
given that he is a statutory tenant on behalf of the 
defendant No. 1 on a rental of Rs. 2, it cannot be a suit 
to establish a right of occupancy to fall under Art. S 
and so it must fall under Art. 17 (iii) of the Court-Fees 
Act. {Harper. S. M.) BHIM SEN t'. MaDHO SiNGH. 

1941 E.D. 24=1941 A.W E. (Kev.)29 = 

19410.A.(Supp.)18. 

Sch. II, Art. 11 and O.P. Code, S. 9b^Appeal 

against order under S. 95, C. P, Code — Court' fee pay- 
able. 

An order under S.95. C. P. Code, is not a decree and 
so it Cannot be an order having the force of a cecree and 
so the fixed Court-fee under Art. 11 of Sch. II is the 
proper CourUfee payable on such appeal. {Daviesf) 
RaMESHWAR LAL V. SWAROOP NARAIN. 

1940 A.M.L.J. 70. 

— Sch. II, Art. 11 — Applicability — Appeal against 
decision under S. 14, U. P. Encumbered Estates Act. 
See 1940 Dig., Col. 430. RamESHWaR BakhSH SjnGH 
V. GOVIND PRASAD. 16 LUCk. 15S=- 

A I.E.1941 Oudh 60. 
"■ Sch. II, Art 11 — Applicability — Appeal under 
R% 9. Miuiras Agriculturists Relief Act — Court-fee 
payable. 

In the case of an appeal filed under R. 9 of the 
rules framed under the Madras Act IV of 19.38 Court- 
I fee is payable under Art. 11 of Sch. II of the Court- 
Fees Act, which is the proper Article to apply, {tf^ads- 
xuorth and Patanjali Sastri, JJ.) VeNKAI ARA1NAM, 

In re. I.L.E. (1941) Mad. 935= 1941 M W.N. 664 = 

63 L.W. 687 = A.I.E. 1941 Mad 639 = 

(1941) 1ML.J. 721. 

Sch. H, Art. 11 — Applicability — Order of 

Special Judge under Encumbered Estates Act rejecting 
written statement of creditor. See\J P. ENCUMBERED 
Estates act, Ss. 9 and 13 and Coukt-Fefs Act. 
art. 11, Sch. H. 1941 A.W B (H.O.)69- 

1941 A.L.J. 109t 
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COUET-rEES ACT (1870), £ch. II, Ait. 17. . 

Sch. II. Art. llSuit ttnder O. 21, Ji. 63, C. P. 

Code — Court-fees. 

The Court-fee payable in a suit under O. 21, R. 63, 
C. P. Code, is that prescribed by Art. l7 of Sch. II of 
the Court-Fees Act. {^Sen.Jf) SonaraM Dutta v. 
SiTARAM Chamaria. 192 I.C. 679= 13 E.C 332 = 
72C.L.J. 626 = 45 C W.N 60 = A.LR. 1941 Cal. 28. 

Sch. II, Art. 17 (i) (as amended in U. P-)— 

Scope — Suit by defeated claimant under O. 21, R. 63 — 
Prater for injunction to restrain delivery of possession — 
Delivery already effected — Liability for levy of ad 
valorem Court fee. Ste l940 Dig , Col. 430. Udai 
Chand Lal V. Pannalal Champa Lal. 

13 R.P. 646= A.I.E* 1941 Pat. 174. 

Sch. II, Art. 17 (iii)— Applicability— Suit by 

landlord — Prayer for declaration that order of Revenue 
OfiScer fixing reduced rent roll is wrong, illegal and not 
binding and for enhancement of reduced rent to old 
rates — Court-fee payable. See COURT FefS ACT, S. 7 
(c) AND SCH. II, Art 17 (///). 22 Pat-L.T. 463. 

——Sch. II. Art. 17 (iii ) — Declaratory decree — 
When could be passed — Relief of possession not implied 
in — Court-fee for possession, if necessary. 

The law allows a plaintiff if he is in possession of 
properly or if the defendant is not in possession to get a 
declaratory decree. If he is out of possession 
he will not be entitled to take possession under 
that decree. Where 'the relief of possession is not 
implied in the declaratory decree Court-fee for posses- 
sion need not be paid. iAgarwal and Afadeley, //.) 
BHABOOTi Singh v. Chandrapal Singh. 

196 I.C. 593 = 14 B O. 195 = 1941 O L.E. 719 = 
19410 W.N. 1107= 1941 A.W.B. (Eev.) 877 = 

1941 R.D. 857 = 1941 O A. 803. 
Sch. ir. Art. 17 (iii) and S. 7 (iv) {c)—Suit 

for declaration that certain decree is not binding cn 
plaintiff— Plaintiff not party to decree— Court-fee pay- 

A* suit for a declaration that a decree passed in a suit 
•between the defendants to which the plaintiff was not a 
party is not binding on him. is a suit for a pure declara- 
tion with no consequential relief falling under Sch. II 
Art l7 {in') of the Court-Fees Act, and a court-fee of 
RS *10 only is payable. {Tek Chand 
AlaM KHaN V. MT. BHAG BHARJ. 194 I C. 613 
UB L. 3=43 P.L.B. 126=A.I.E, 1941 Lah. 159. 

Sch II. Art. 17 (iv)— Applicability-Suit to 

declare award of Registrar of Co-operative Societies 

nltra mx^^—Awardf what is included tn. 

ultra vires ^ declaration that an award 

^ri^P^bv the Registrar of Co-operative Societies which 
made by the K g opposite party a sum of 

frt 17 (V) of Sch. II. and it is only a fixed Court- 
Art. 1/ {tv) o Court-fee that is payable. 

fee and not ad ‘Award’ in the 

There IS no reason ^itrators. Any Judicial deci- 

articletoan ./ gg might be considered to be an 

Sion which IS not a decree mign 

award CO-OPERAt\vE CENTRAL 

iClarhe, /■)- j 254 = A-LB- 1941 Nag. 243 
-BANK ltd. ^^^^^J^:\^'(yi)^Appeal in partition suit 

- " — >■ 

shows clearly ‘"f of ihat article, the plaiat as 

under any one of t j appeal arising from such a 

well as the g,ed court- fee of Rs. 10 orrly, 

suit, is 'Chargeable w subiect-matter in appeal is 

irrespective 'f ^fb^ing estimated in money value, 
or is not capable of pemg 


COTJET-FEES ACT (1870). Sch. II, Art. 17. 

Therefore, in an appeal arising from a suil for partition 
of alleged joint properties, of which the plaintiff claim- 
ed to be in actual or constructive possession, a court- 
fee of Rs. 10 is payable on the memorandum of appeal 
even though the trial Court has found the plaintiff not 
to be in possession of some or all such properties. iTek 
Chand, Skemp and Din Mohammad. JJ) DIWan 
Chand Dhani Ram. I.L.R. (1941) Lah. 234 = 
1941.0.230 = 13 E.L. 621 = 43 P.L.E 147 = 

cu TT * . A.I.R. 1941 Lah. 123 (F,B.). 

Sch. II, Art. 17 (vi)— Applicability— Partition 
suit- Appeal against rejection of defence of paramount 
po-session in lieu of dower. See 1940 Die. Col 431 

Muniran V. Mukhtar Begam. 192 i.c. 600 = 

n ft- Applicability— Suit for 

partitioii by Hindu coparcener— Plaintiff claiming to 

aVt P“ffs*on-Court-f€e. Court- FEES 

ACT, b. 7 \iv){c). 20 Paf- 7sn 

—Sch II, Art. 17 (Vi) and S. 7 (iv) (h)-iJ, 
Mahomedan co-sharer for pariiticn— Allegation that he 
is in constructive possession of entire property mid in 

partial actual possession — Court- fees. 

s. 7 (fz;) (^) applies to cases relating to joint family 
property, where the plaintiff has been ousted from Its 
en)oyment and seeksto be restored to joint enjoyment 

and not where he is in enjoyment of the right, but merely 
seeks to change the mode of such enjoyment. S. 7 (iv) 
(^) does not apply to a suit for partition of joint property 
by a person alleging himself to be in joint posses- 
Sion, whether he owns the property in coparcenLy, or 
^a tenant-in-common, with the defendants. Hence a 
Mahomedan co-sharer, who alleges that he is in joint 

by reason of the pos- 
sesion of another co-sharer and who is also in partial 
actual possession of certain portion of the prope*)ty* as 
indicative of his right to co-ownership in the^whole pro 
perty, can bring a suit for partition on a stamp of Rs*^ 10 
only and the case falls within Art. 17 (z,/) and^ot unde? 
o. / {iv) (d), Court- Fees Act AIR lO^o t oK cao 
Overr. (T.i Cia.,, 

Mohammad Sohail v. Ghulam Rasul. ’ 

I. L.R. (1941) Lah. 308= 194 I.C. 126 = 

13 E.L. 511 = 43 P.L R. 238 = 

^ _ _ A.I.R. 1941 Lah. 162 (P.B.). 

- —Sch, H, Art. 17 (vii) (as amended in Bom- 
bay)- Applicability— Suit to set aside prior decTeell 

II. Art. 17 (viU)^?,eS,f"fu^3- 

43 P.L.E. 106 (F B ) 

— — Sch. n. Art. 17 ( 1 ) (as amenaed in Bihar 

and Orissa)— App/ica6i/iiy-SMt by 

under O 21, 63. C. P. Code~Pr!ytlul i 

of title and for iniun.tion againtt defenlant to reZtr'aZ 

A suit by a defeated claimant under O 21 p 
P. Code, for a declaration of bis title to the nrnno T’ • 
suit, and for a permanent injunction on the^H^f 
so that no delivery of possession of the "proper^^Yntu 
may take place, and to prevent the 
taking any illegal action whatsoever to the 
the plaintiff, is governed for purpose nf 

Sch. II, Art. 17 (1) of the Court- Fae^ctl am? 

Bihar and Orissa and the court-fee 'oavahir-^?'" 
piesciibed by that article and not ad valorem ^ 

{Harries, C.J. and Manohar Lalf y.) CHAND 
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OOTOT-PEBS ACT (1870), Sch. U, Art. 17. 

LAL V. PannalaL Champa Lal. 7 B.E. 640 = 

193 I.O. 782. 

Sch. II, Art. 17 (3) — Applicability — Suit to 

declare plaintiff's interest not affected by gift 
in favour of defendant — Nature of — Ad valorem Courts 
fee paid by mistake in suit and appeal — Same fee if 
should be paid in second aPfeal also. 

Where the plaintiff asks for a declaration that his 
right, title or interest in the lands in suit is not affected 
by a deed of gift in favour of the defendant and to 
■which he was not a party, the suit is one for a declara- 
tion without consequential relief and falls under Art. l7 
(3). Sch. If, Court-Fees Act. Because the plaintiff by 
mistake overpaid the Court-fees both in the Court of 
first instance and in the lower appellate Court {i.e.) paid 
dd valorem Court-fees, it does not follow that he should 
be called upon to pay the same fees in second appeal. 
i£a U. /.) Ma Wa Nu V. Ma Than. 

1941 Eang.L.R. 387 = A.I.R. 1941 Bang. 269. 

Sch. II. Art. 17 A (as amended In Madras)— 

Suit for declaration filed in District Munsif’s Court — 
Transfer to Subordinate Judge's Court for re-trial — 
Decree by Sub Court — Appeal — Court-fee payable — 
Decree — If decree of Munsif’s Court. See 1940 Dig., 
Col. 432. Chidambaram Chettiar, In re. 

193 I.O. 490== 13 R.M. 677=^(1940) 2 M.L.J. 426. 

Sch. II. Att. 17 A(l)(as amended In Madras) 

— Applicabihty — Decree against temple in suit on 
promissory note by hereditary trustee— Suit by wor- 
shippers to declare not binding on temple as being collu- 
sive— Temple and trustee made defendants to suit — 
Court fee payable. COURT FEES ACT (MADRAS), 
S. 7 ifv) (a). 53 L.W. 311 = (1941) 1 M.L.J. 414 

— 3ch. II, Art. 17-B (as amended in Madras; — 
Applicability— “Estimate” — Meaning of. See COURT- 
FEES ACT, Sch. I, ART. I AND SCH. II, ART. 17.B. 

64 L W. 626 = (1941) 2 M L.J. 774. 

CRIMINAL PROCEDURE CODE (V OF 1898), 
Ss. 1 (2) and 162 — Construction and scope — Informa- 
tion to police offi:er leading to discovery of fact — If in^ 
admissible — S. 27, Evidence Act-^If repealed by S. 
162, Cr. P. Code, 

Information leading to the discovery of a fact made 
to a police officer and prima facie admissible under 
S. 27 of the Evidence Act is not inadmissible by reason 
of S. l62. Cr.P. Code. S. 27 of the Evidence Act is not 
affected by S. l62. Cr. P. Code, being saved by S. 1 (2), 
Cr. P. Code. S. 1 (2), Cr. P. Code, enacts a rule of 
construction to be applied in the interpretation of the 
Code. S. 162 does not contain a specific provision that 
S. 27 of the Evidence Act is not to prevail over it. To 
read S. 162, Cr. P. Code, as overriding S. 27 of the 
Evidence Act, is to ignore the terms of S. 1 (2), Cr. P. 
Code. {Beaumont^ C.J, and Sen, / ) EmperOR v. 
BIRAM SaRDAR. I.L.R. (1941) Bom. 333 = 

194 I.O. 122 = 42 Or.L.J. 619 = 13 R.B, 359 = 
43 Bom. LR. 167 = A.I.B 1941 Bom. 146. 
— — S. 2(1)— Special law — S. 27 of the Evidence Act 
—If special law — If affected by S. 162. Cr. P. Code. 
See Evidence act, S. 27. 1941 P.W N. 663. 

— Ss. 4 (1) (h) and 204 — Complaint merely stat- 
ingthat certain account books used in Court contained 
false entries, without specifying those entries — If dis> 
closes any o^ence— Process, if can be issued. 

A complaint which consists simply of a statement to 
the effect that certain account books used before a 
Court in the course of an enquiry into an offence alleged 
to have been committed under Ss. 406 and 424, I. P. 
Code, contained false entries, discloses no offence what- 
ever, when no attempt is made to specify what these 
«ntries were and all that was said was that they had 


OB. P. CODE (1898). S. 64. 

been fabricated with the intention that they might 
appear in evidence in subsequent judicial proceedings. 
No process can issue upon vague allegations of this 
character which do not constitute a .ntatement of any 
definite offence at all. {.Bartley and Lodge, J J.') HaRI 

Charan Bose v. bhabani Charan Chakravarty. 

45 O.W.N. 1074. 
“Ss. 9, 193 (2) and 409 — Combined effect on the 
powers of Sessions Judge and Assistant Sessions Judge 
with reference to appeals. 

The effect of Ss, 9, l93 (2) and 409, Cr. P. Code, is 
that an Additional Sessions Judge can hear all the appeals 
which lie to the Sessions Judge and the Sessions Judge 
has power to transfer any appeal he likes to the Court 
of the Additional Sessions Judge. {Agarwal, J.) 

Chandra Kumar Dikshit Kamesh Chandra. 

1961.0.664 = 1941 A.W.R. (C.O.)31S= 
1941 A.Cr.C. 241 = 1941 O.L. R. 734 « 
1911 O.W.N. 1130 = 1941 OA. 822. 

' ■“ S. 9 (3) — Appointment of Subordinate Judge as 
Assistant Sessions Judge — If to be by name — General 
notification of appointment of Subordinate Judge of 
Specific Court as Assistant Sessions Judge of particular 
division — Sufficiency to confer jurisdiction. 

A Sessions case which was pending in the Court of a 
Subordinate Judge who was appointed as Assistant 
Sessions Judge by name stood posted to 14 — 9 — 1940 for 
trial. He was succeeded by a Subordinate Judge who was 
not appointed Assistant Sessions Judge by name. He 
took charge of his office on 28 — 8 — 1940, and took up the 
trial of the case on 14 — 9 — 1940 and convicted the 
accused. There was a genera) notification of the 
Governor-in-Council dated 22 — 3 — 1929 appointing the 
Subordinate Judge of that Court as Assistant Sessions 
Judge of the particular Division, under S. 9 (3) of the 
Cr. P. Code. 

Held, on reference by the Sessions Judge, that the 
conviction must be set aside as it was without jurisdic- 
tion. {Lakshmana Kao, J.') EMPEROR v ShaIK 
SiLAR. 1941 M.W.N. 62 = A.I.E. 1941 Mad. 681. 

S. 29 — Jurisdiction — Offence under S. 10, 

Mussalman Wakf Act — Proper Court to try and punish 
— Ordinary Criminal Court or District Court. Su 

Mussalman Wakf act, S. 10. 

(1941) 2 M L.J. 641. 
“S. 30 — Magistrate invested with powers under^ 
Powers of — Magistrate not describing himself as such — 
Sentence of finc^ Limit to — Penal Code, S. 63. 

The power of an Additional District Magistrate who 
is invested with powers under S. 30, Cr. P. Code is not 
necessarily limited to the powers of a Magistrate of the 
first class, although he does not describe himself on the 
record as exercising such powers. What really matters 
is not what the Magistrate calls himself but what powers 
he really does exercise. The power of such a Magistrate 
to pass a sentence of fine is not specifically limited 
except as laid down in S. 63. I. P. Code, that it should 
not be excessive. (Skemp, J.) MIAN IFTIKHAR-UD- 
DIN V. Emperor. 1961.0. 486 = 14 R.L. 157« 

42 Or.L.J. 890 = 43 P L.B. 378- 

A.I.B. 1941 Lah. 324. 
S. 64 — Applicability— Non-cognitable offence. 
See penal code, S. 323. 22 Pat.L.T. 29. 

“Ss. 64 ^dbS—Cognitable offence^Arrest wth- 
out svar rant, tthen iustified^Arrest under orders of 
superior officer — Procedure — Absence of xoritten orde r" - 
Legality of arrest, 

A police officer may act under S. 54. Cr. P. Code, and 
arrest without a warrant any person concerned in a 

cognisable offence, if he is acting on his own initiativa 

or independently In the course of his doty. But if he Is 
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OE. P. CODE (1898), S. 64. 


OB. P. CODE (1898), S. 88. 


merely doing what his superior officer tells him to do, an 
order in writing must be delivered to him under S. 56 
In the absence of such an order there is no valid or legal 
arrest. {Sharpe, J,) THE KING v, SkIDHAR. 

mi Baag.L.B. 148 = m I.C. 843 = 14 BB. 23= 
42 Or.L.J. 629=A.I,B, 1941 Bang. 180. 
' -S.64 — Village Chowkidar — If police officer — 

Powers of arrest — Arrest of person by Chowkidar on 
mere oral direction of Police Sub-Inspector — Legality — 
Rescue of such person— Hurt caused to chaukidar — 
Offence — Penal Code, Ss. 225 and 323. See 1940 Dig., 
Col. 434. joGRAj V, Emperor. 19i i c. 690= 

13 B.P. 368 = 22 Pat.L T, 80 = 7 B.R. 236 = 

42Cr.L.J. 199. 

" S. 64 (2) — Arrest under — When justified. 

S. 54(2), Cr. P. Code, contemplates that the police 
officer acting in the exercise of the powers given by it 
must have definite knowledge or at least definite 
Information that a certain person is in possession of an 
implement of house breaking before putting that person 
under arrest. An arrest cannot be made when there is 
no such information and it could not be justified on the 
ground that on search, such an implement happened to be 
found in the possession of the person arrested. {Ismail 
and Mulla, yj.) EMPERtjR v. ABDUL HAKIM. 

1941 A.W.B. (H.C.) 363 = 1941 A.L.W. 999 = 

^ 1941 A.Cr.C. 263. 

76 to 86— Duty of Court”— Arrest of persons 
residing outside local limits of jurisdiction of Court 

issuing warrant— When to be directed- Duty of Court 

to satisfy itself that the persons to be arrested have 
committed offence. See 1940 Dig., Col. 434. Sagar- 
MAL KkEMRAJ, In re. I.L.B. (1941) Bom. 16 = 
191 I.C. 605=18 B.B. 199 = 42 Cr.L.J. 206. 

S. 76 — Warrant under — Execution outside 

British India. See 1940 Dig., Col. 435. Emperor v 
Karimbux. 13 E.S. 121 = 42 Cr.LJ. 49’. 

' Ss. 77 and 83 — Relative scope — Latter if over- 
rides former. 1940 Dig., Col. 436. SaGARMal 
KHEMRAJ, In re, I.L.B. (1941) Bom. 16 = 

191 I.C. 606 = 13 R.B. 199 = 42 Cr.L J. 206. 

' Sfl. 77 and 83— Warrants— Form and contents 
of— Warrant not addressed to any definite officer and 
not containing address, des:ription and occupation of 
persons to be artested— Validity of. See 1940 Dig. 
Col. 436. SaGARMAL KHEMRAJ, In re. ’ 

I.L.B. (1941) Bom. 16 = 
191 I.C. 606 = 13 B.B. 199 = 42 Cr.L.J. 206. 

Ss. 82 and 83 — Magistrate exercising jurisdic^ 

tioH in Baluchistan — Power to issue warrant for arrest 
af person in British India, 

The Baluchistan Agency Territories are not part of 
British India, but are areas in which by lease, treaty or 
otherwise the Governor-General in Council, now to be 
replaced by the Crown representative, has acquired 
jurisdiction. Hence a Magistrate exercising jurisdiction 
in those places cannot issue a warrant for the arrest of 
a person in British India, and. require its execution 
under S. 83, Cr. P. Code. {Davis, C.J,, Lobo and 

Weston, //.) Emperor v. Karimbaksh. 

I.L.B. (1941) Kar. 247=192 I.C. 806= 
42 Cr.L.J. 326=13 B.S. 206 = 
A.I.B. 1941 Sind 20 (F.B.). 
” Ss. 82 and 88 — Magistrate in British Baluchistan 
or Baluchistan Agency Territories — Power to issue 
warrant to be executed outside British Baluchistan or 
Baluchistan Agency Territories. See I94i) Dig,, Col. 
437. Emperor v. Karimbux. 13E.S 121= 

42 Or.L.J. 49. 

• *Sf. 82and 83 — Warrants issued by Courts in 
ritisk Baluchistan— 'Execution in British India, 


British Baluchistan is part of British India. Hence 
warrants issued by Courts in British Baluchistan can be 
executed urider S. 82, Cr. P. Code, at any place in 
British India. Therefore the warrant issued by the 
District Magistrate of Sibi for the arrest of an accused 
in the district of Nawabshahcan be lawfully executed in 
that District. {Davis, C.J., Lobo and Weston, //,)■ 

Emperor v. Karimbaksh. 

I.L.B. (1941) Kar. 247 = 192 I.C. 806 = 
42 Cr.L. J. 326 = 13 E S. 206 = 
A.I.R. 1941 Sind 20(F.B.). 

Ss. 87 and 88 — Orders under^^Condition Prect' 
dent to. 


Unless it is clearly shown and found that the 
accused has absconded or is concealing himself 
so that the warrant against him cannot be 
executed, which is a condition precedent under 
Ss. 87 and 88, Cr. P. Code, neither a procla- 
mation under S. 87 nor an attachment under S. 88 can 
issue. Where the accused is shown to have left British 
India long before and is not shown to have left so, 
knowing of the warrant, an order of proclamation under 
S 87 and an order of attachment under S. 88 are 
without jurisdiction. (Somayya, J.) VeLLAYAPPA 
CHETTIAR&. AlAGAPPA CHETTIAR. 197 I C. 102 = 

54L.W. 478 = 1941 M.W.N. 763. 

'8.88(6-0) — Scope — Parties to juit under — 
Frame of •^Relief Attachment of paddy in execution 
of order under S. 488, Cr. P. Code—Claim—Rejection 
Property sold and proceeds kept in Court — Suit for 
recovery of money by defeated claimant^Competency— 
Government — If necessary party — Failure to ask for 
declaration — If fatal. 


^ ' iiiailJ LCndllCC 

against her husband under S. 488, Cr. P. Code, and got 
some paddy attached in execution of that order The 
paddy was subsequently sold by the Magistrate and the 
sale proceeds were kept in his Court. The appellant, 
the 2nd wife of the respondent’s husband, had preferred 

a claim to the paddy attached but it was rejected. She 
then brought a suit to recover the money (sale proceeds) 
either from the Magistrate’s Court or from the respondent 
in the event of the money having been paid over to her 
by the Magistrate. The suit was dismissed on the 
ground that the appellant failed to establish her title. In 
appeal, the appellate Court without going into the ques- 

tion of title, dismissed the appeal on the ground that 
the suit was not competent as the Secretary of State 

had not been impleaded as a party to the suit. It was 
also pleaded that the suit should have been framed as 
one for a declaration and not for recovery of money. 

Held, (1) that the Government did not and could not 
lay any claim to any portion of the money realised 
by the sale of paddy and that the only party interested 
in the result was^ the respondent and the suit was 
against her, and since the Government was not a neces- 
sary party. the suit was maintainable without impleading 
the Government under S. 88 (6-D), Cr. P. Code; (2) 
that the mere fact that on account of the sale df the 
attached property the appellant (claimant) asked for 
recovery of the money instead of a declaration, did not 

suits contemplated 

that VhA assuming 

that the prayer in a suit under S. 88 (b-D) should be 

onefor a declaration, since all the necessary facts had 

been given in the plaint, it was the duty of the Court to 

if It h&d^ot been by a mistake asked for by the party 
concerned. {Abdur Rahman^ y.) GaNGAYYA v I Ate 
SHMI Devi. 64 L.W. SM = W N. 8^6 = 

(1941) 2 M.L. J. 610. 
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S. 90 (b ) — Power to issue warrant of arrest — 
Conditions. 

The power to issue a warrant of arrest under S. 90 
b\ Cr. P. Code, depends on due service of summons, 
n the absence ot anything to show that the require- 
ments of S. 70 of the Cr. P. Code have been complied 
with, a Magistrate has no power to issue a warrant of 
arrest against a witjiess. {Dhav/e. /.) ChaNDER 

KUER z/. Emperor. 191 l.c. 193= 13 E.P. 3i4 - 
42Cr.L.J. 103 = 7 B.E. 166 = A LE. 1941 Pat. 206. 
-S. ^^—Application under — Discretion of Magis- 
trate to grant prayer in. 

When an application is made under S. 94, Cr. P. 
Code asking that the record of the inquiry made under 
S. 144, Cr. P Code should, be sent for from the Dis- 
trict Magistrate's office, it is clearly within the discretion 
of the Magistrate, having details already on the record 
to refuse, if he so sees fit, to call for the further details. 
{Davies,/.) KRISHNA GOPAL z/. CROWN. 

„ ^ . 1940 A.M.L.J. 96. 

-S. 94 — Construction — Order for production of 
account books — Duty of Court — Right of complainant to 
inspect all books— Court, if bound to give unrestricted 
inspection. 

S. 94, Cr. P. Code, cannot be construed as meaning 
that an order for production under the section involves 
as a necessary consequence a right on the part of the 
complainant to inspect ail the books produced. The 
true view is that when an application is made to a Court, 
or to a police officer in the mofussil under S. 94 for pro- 
duction of documents, the Court Is bound to consider 
whether there is a prima facie case for supposing that 
the documents are relevant. All that the Court can 
do is to consider whether books of a particular type are 
likely to have a bearing on the matter. If It thinks they 
are, then it can order production. But such an order for 
production cannot be held as involving an obligation on 
the Court to give inspection of ail the books produced to 
the complainant, though the Court has power to order 
such inspection. The .Magistrate must consider the 
question at a later stage, either at the trial or inquiry, 
or on a special application, at which the Magistrate can 
bear the accused as well as the complainant, and he can 
only order inspection of those books which the com- 
plainant satisfies him are really relevant. {Beaumont, C. 
/., Divatia and Macklin, //.) HUSSENBHOY 

Abdooi.abhoy t/. Rashid B. Vershi. 

I.L.E. (1941) Bom. 492 = 196 T.O. 267 = 

, 14E.B. 120 = 42 Cr.L.J. 831 = 

43 Bom.L.E. 523 = A.I,R. 1941 Bom 259 I.F.B.). 

— — S. 94— Discretion of Court-Limits to exercise 
of-If controlled by S. l62, Cr P. Code-Interference in 

production of documents. See 
1940 Djg., Col. 437. Emperor v. Bilal Mahomed. 

42 0r.L.J68’ 

S. 103— Applicability— Search under Opium 
Act. See OPIUM ACT, S, l5 AND Cr.P. CODE, SS. 102 

1A0 Eang.L.E. 662. 

S. Legaltty of search— One of witnesses 

alone coming from immediate neighbourhood. 

The provision in S. 103. Cr. P. Code, that the officer 
making the search shall lake with him two respectable 
persons “of the locality”, must be regarded as directory 
rather than mandatory so far as the word "locality’’ 
goes. The fact that only one witness came from the 
immediate neighbourhood and the others came from 
some little distance does not render the search illegal. 
{Young, C J. and Blacker, /.) EMPEROR v. DaRSHAN 

Singh. I.L.E. (1941) Lah. 370 = 1961.0. 106 = 
14B.L. 186 = 48 P.L.E. 636 = 42 Or.L.J. 812 = 

A.I.E. 1941 Lab. 297. 
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— S. 106 — Applicability — Case under S. 75, 
Madras City Police Act. 

In the case of a conviction under S. 75 of the Madras 
City Police Act. an order under S. 106, Cr. P Code, is 
not called for. {Ltkshmana Rao, J.) SIVAKaLATHI 
Gramani V. Emperor. 196 I.O 676= 

1941 M.W.N. 221 (2) = AXE 1941 Mad. 488. 

S. 106 — Applicability — Person convicted under 

S. 5l0, Indian Penal Code — Order against him under 
S. 106, Cr. P. Code— Legality. See 1940 Dig., Col.438. 
VenkataPPA, In re. 191 LC. 240 = 42 Cr.L.J. 16. 

S, 107 — Applicability— Dispute about land or 
water— Power to take anion under S. 107 instead of 
under S. 145. 

In the case of disputes about land or water, etc.. 
Magistrates have power to pioceed under S. 107, Cr. P. 
Code, in preference to S. 145, Cr. P. Code, if they think 
it desirable {Horwill, /.) KRISHNASWaMI GoundaN 
V. Chinnaswami. 1941 m.W.N. 960. 

-S. 107 — Offence under S, 396, /. P. Code — /f 

involves breach of peace. 

The commission of an offence by a person under 
S. 396, Penal Code, involves a breach of the peace, 
especially where fire arms are used and death is caused 
and therefore entails a forfeiture of the bond executed 
by him under S. 107, Cr. P. Code. In such a case the 
forfeiture of the whole amount of the security is justified. 
{Almomi, J.C.) SheR MaHOMED v, EmPEROR. 

1961.0. 688 = 14 E. Pesh. 19=42 Cr.L J. 764= 

A.LE. 1941 Pesh. 68. 

3 . 108 and Penal Code. S 163-A— isolated 

seditious or objectionable speech— Under what provision 
of law to be proceeded against. See 1940 Dig., Col 
440. Emperor v. Swami Sarupanand. 

16 Luck. 260 = 42 Cr.L J . 36 = A.I E. 1941 Oudh 98. 

"S. 109 (a) Applicability — Conditions — Definite 
attempt at concealment— Necessity for finding. 

In order to apply S. 109 (a), Cr. P. Code, there must 
be some definite attempt at concealment l)y taking pre- 
cautions with that object in view, whether it be by 
disguise or otherwise indicating a desire to hide the fact 
that the person in question is present within the local 
limits ot the Magistrate’s jurisdiction. The clause 
should be applied with proper discretion. It cannot be 
applied to a person who is merely found talking at night 
time with bad characters m a place open to the public 
or to a person who merejy shows a disinclination for 
the society of the Police and endeavours to avoid them 
by running away on their approach. {Manohar Call, 
/.) Lakhman KURMit/. Emperor. 194 I.C 296= 
IS E.P. 700=7 B.E. 747 = 22 Pat L.T 546 = 
1941 P.W.N. 443 = 42 Cr.L J. 664 = 

AXE. 1941 Pat. 478. 
S. 109 (a) — Applicability — Requisitei. 

S, 109 (a), Cr. P. C^e, is applicable to a person who 
being or coming within the local limits of the jurisdiction 
of a certain Magistrate takes precautions to conceal his 
presence with a view to committing an offence. It is 
not limited to the more restricted case of a person who, 
with a similar object, takes precautions to conceal the 
fact of his presence w'ithin the local limits of the juris- 
diction of a certain Magistrate. {Ghulam Hasan, J.) 

Chhutai V . Emperor. 194 I.C. 740 = 14 R.O. 88= 

1941 O.WN. 867 = 1941 O.LB. 521 = 
1941 A L.W 767 = 1941 A.Cr.C. 180= 
1941 A.W.B. (O.C.) 241 = 42 Or..L.J. 617 = 
1941 O.A 664 = A.I.E 1941 Oudh 609. 

^ Subset utHt 4v<nt. 


Magistrates poioer to take notice of— Supplementary 
order based on subsequent events and on subsequent con- 
duct of person Proceeded against — Ldgality. 
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It is open to a Magistrate holding an enquiry after the 
passing of a preliminary order under S. 112, Cr. P. Code 
to take judicial notice of what has taken place after the 
institution of proceedings and the behaviour of a person 
proceeded against after the institution of proceedings 
and to pass a supplementary order under S. 112. There 
is nothing in the Code which prohibits the issuing of a 
supplementary order under S. 1 12. It is not illegal or 
objectionable. {Horwill.J.) SRINIVaSalU ReddiaR 

_ (1941) 2 M.L. J. 1036. 

“S. 112 — Order under— Contents of Particulars 
required not set forth— Effect of— Order for security for 
good behaviour — Legality^ 

Where an order served under S. 112, Cr. P. Code, 
does not set forth the particulars required, namely, the 
circumstances of the charges against him, the amount of 
the bond to be executed by him, the term for which it is 
to be in force and the number, class and character of 
the sureties required, it is defective; and it is not lawful 
tor the Magistrate to pass an order for security for good 
behaviour under S. 110, Cr. P. Code {fforwill /) 

Manickam V. Emperor. 1941 M.W.N. 612= 

64 L.'w. 63. 

Ss. 112 and 107 — Proceeding under S, 107 
drawn up only after preliminary hearing— Notice not 
specifying any wrongful act— Validity of proceeding 

Proceedings under S. 107, Cr. P. Code, are liable'to 
be quashed on the ground that the notice does not 
specify any particular wrongful act that the Magistrate 
was satisfied was likely to be committed by the accused 
but not after the whole matter has been enquired into’ 
unless there is a reasonable suggestion of possible pre- 
judice, or unless the defect goes to the jurisdiction. But 
where such proceedings were drawn up only after a 
preliminary hearing in which the accused were made 
aware of what it was for which they were going to 
be proceeded against, the accused could not be prejudic- 
ed in any way by an omission to set forth the substance 
of the information in the initial proceeding nor could 
such omission affect the jurisdiction of the Magistrate 
in the matter so as to make the proceeding void 
i^havle^ J.) BanGALI AHIR v. CHaTURBHUI 
Prasad^ 192 1.0. 463=13 R P. 605= 

7 B.E. 430 = 42 Cr.L J. 296 = 22 P.L.T. 967 = 

A.I.R. 1941 Pat. 241. 

Ss. 118, 120 and 123 — Construction — Substan- 
tive sentences for theft and under Criminal Tribes Act 
—Separate sentence for failure to give security under 
S. 118 — How to run—Cr. /». Code, S. 397. 

A Magistrate who convicted a person under the 
Criminal Tribes Act directed a sentence of six months' 
rigorous imprisonment under S. 22 (2) (a) of that Act to 
jun after the expiry of two other sentences of imprison- 
ment, one of twelve months for an offence of theft, and 
another of one year’s rigorous imprisonment passed in 
default of giving security under an order made under 
S. 118, Cr. P. Code. 

Held, on a reference by the District Magistrate, 
(/) that neither the first proviso nor the second proviso 
to S. 397, Cr. P. Code, would apply to the case; (//) that 
under Ss. 120 and 123, Cr. P. Code, an accused who is 
sentenced to undergo imprisonment in default of security 
and at the same time is undergoing a substantive sentence 
of imprisonment for another offence, shall be called upon 
to give security only after the expiry of ihe substantive 
sentence and the order for imprisonment under S. 123 
should not be made until after the sentence of substan- 
tive imprisonment has been undergone; (iii) that since no 
special order was made under S. 397, Cr. P. Code, the 
Imprisonment for theft and that in default of giving 
:security would be governed by Ss. 118, 120 and 123, Cr. 


CR. P. CODE (1898), S. 139, 

P. Code, and the sentence under the Criminal Tribes Act 
must be considered apart from the special provisions of 
S. 120 or 123 Cr. P. Code, and would take its course 
according to the ordinary rule of law laid down in S. 327, 
Cr. P. Code, namely, that the sentences should be conse- 
cutive unless specially directed to run concurrently; and 
(iv) that therefore the sentence of imprisonment for the 
offence under the Criminal Tribes Act should commence 
on the expiry of the sentence for theft, and the order of 
imprisonment for failuie to give security should be passed 
and the period of imprisonment for default should com- 
mence to run from the date ol exphy of the sentence of 
imprisonment for the offence of theft. (Dazis. C.J. and 

Lobo, y.) Emperor v. Fazul Khush Mahomed. 

LLR (1941) Ear. 63« 
196 I.C. 891=A.I R. 1941 Sind 190. 

" 125 (6) and 108 — Rigorous imprisonment 

for failure to give security in proceedings under S. 108 — 
Legality. See 1940 Dig., Col. 442. EmpeROR v, 
bWAMi Sarupanand,16 Luck. 260 = 42 Cr L.J. 36 = 

A.I.R. 1941 Oudh 98, 

Ss. 183, 139, 139- A — Order under S, 133 

Fropir procedure thereafUr-Failuri to proceed under 

instance— Enquiry if proper, 

^ b. 139 A, Cr. P. Code, provides that where an order 

purpose of preventing 
obstruction to the public in the use of any way, thi 

Magistrate shall, on the appearance before him of the 

person against whom the order was made, question him 

as to whether he denies the existence of any public right 

Ih Magistrate 

shall before proceeding under Ss. 137 or 138, inquire 

Iw such inquiry the Magistrate finds 

hat there is any reliable evidence in support of such 

denial, he shall stay the proceedings until the matter of 

^ has been decided by a com- 

under S. 137 or 

138 as the case may require. Where the Magistrate had 

Tm A it'w proceeding under 

b. 139 Alt was^</^ that there was no proper enquiry 

/ ) Pratap Nakain z;. Ram Kdmar^ 

^1041 333 = 1941 A.Cr.C. 8 = 

65 = 1941A WE.(C.C> 90 = 

-Juieejuent enter, otnntent of proyer^Poifuryf^fp 
Cr^p“cnrit® pro^edings under S. 135, 

f;“s' iz rs " 

j’uVy’'he acTs "gMW and of\‘ 

with in revfsiof ‘Ul," yt' 

d^narain SINGH . c.^ozi U E P^'iee - 

S lRq_R ^ 1941 Pat. 370. 

396 = 13RP 361 = 
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OE. P. CODE (1898), S. 139-A. 

Where an order under S. 133, Cr. P. Code, is not 
made absolute under S. 139 (1), Cr. P. Code, S. 140, 
Cr.P Code, does not apply and further proceedings must 
be dropped under S. 139 (2). {Lakshmana Rao^ J.) 

Manickavasaga Nadar v . Krishnaswami Iyer. 

1941 M.W.N. 813. 

S. 139 A — Scope — Duty of Magistrate — Denial 

of public right of way — Long user by private person of 
alleged public way — Bona fide assertion of claim — Pro- 
cedure. See 1940 Dig., Col. 443. BhaJOO GOPE v. 
Gholam Haider. 193 I.C. 336 = 13 E.P 689 = 

42CrL.J. 401 = 7 B.E 604. 

S. 139' A — Scope— Non-compliance — Effect — 

Magistrate not ascertaining whether there is evidence in 
support of denial of public right but deciding question of 
existence of public right — Propriety of. See l940 Dig., 
Col. 443. MUNI LaL AGARWALA v. PUBLIC OF 
Bhagalpur. 42 Cr.L J. 34= A I E. 1941 Pat, 38. 

S. 139-A — Scope — Non-compliance — Effect on 

proceedings. See 1940 Dig., Col. 443. NiRSU RaUT 
V. SOMAR NONIA. 193 10. 371 = 13 E.P. 692 = 

42Cr.L.J. 413 = 7 B.E. 601. 

S. 141 — Applicability — Jury defectively constitu- 
ted or exceeding its functions. See 1940 Dig., Col. 443. 
KEWAL Saran Singh v . Kamla Pati Lal. 

191 1.0. 696 = 13 E.P. 361=7 B E. 239= 

42 Cr.L.J. 202. 

-S. 144*— Interpretation — ‘Or to the public gene- 
rally when frequenting or visiting a particular place’. 
See 1940 Dig., Col. 446 BhagwaTI PraSad v. 
Emperor. I.L.E. (1940) All. 662=191 1 0 360 = 

13 E.A. 230 = 42 Or.L J. 120. 

3. 144 — Order under— Effect of — Exercise of 
right of possession under— If can give rise to adverse 
possession. See LIMITATION ACT. ART. 120. 

(1941)1M.L.J. 322. 

S. 144 — ‘Particular place' — What is meant by. 

See 1940 Dig., Col. 446. BhaCwaTI PraSAD v. 
Emperor. I.L.E. 1940 All. 662 = 191 1 c 360 = 

13 E.A. 230 = 42 Cr.L.J 120. 

Ss. 144, 146 and 147 — Procedure — Duty of 

Magistrate — Proceedings under S. 147 — Dispute about 
right exercisable at particular seasons - Afagistrate 
dropping proceedings after season was over without tak’ 
ing evidence — Jurisdiction — Revision. 

It is clear from the terms of Ss, 144, 145 and 146, 
Cr. P. Code, that whether a dispute is likely or not is a 
matter for the Magistrate, but where the Magistrate is 
satisfied that a dispute requiring to be dealt with under 
these sections does exist, it is clearly necessary that he 
should proceed with the matter in accordance with the 
law and should not abuse the procedure by 
dropping the proceedings on an untenable 
ground and indirectly passing an order against one of 
the parties which he could not directly have passed with- 
out hearing all the evidence. In the case of a right 
exercisable only at particular seasons or on particular 
occasions, it is not the law that it is open to Magistrate, 
when such a dispute arises, to start a proceeding under 
S. 147, Cr. P. Code, not only to drop it when the season 
is over but in addition to pass an order against one of 
the parties which could only be properly passed after 
bearing alt the evidence that the parties may desiie to 
produce in the case. To drop the proceedings after 
some time on the ground that there was no imminent 
danger of a breach of the peace as the season was over, 
is not in the spirit of Ss. 144, 145 and 147 and the High 
Court will interfere in revision and set aside the order 
dropping the proceedings. i^Dhavle% /.) DwaRKA 
Singh v. Jamuna Singh. 194 1.0. 798= 


OB. E. CODE (1898), S. 144. 

14 E.P. 72=7 B.E. 860=42 Cr.L.J. 620 = 

1941 P.W.N. 188=A.I.E. 1941 Pat. 281. 
S. 144— Proper order under. See 1940 Dig.». 

Col. 446. Bhagwati Prasad v . Emperor. 

IL E. 1940 All. 662 = 

191 IC. S60 = 1SE A. 230 = 42 Cr.L.J. 120. 
^S. 144 and 145 — Scope — Breach of peace likely 

about possession of land — Proper proceedings. 

If there is a dispute likely to lead to a breach of the 
peace about the possession of land, proceedings should 
be drawn up under S. 145, Cr. P. Code. If, instead, the 
Magistrate passes an ex parte order under S. I44, Cr. P.. 
Code, and directs the police to reap the paddy, his order 
is absolutely illegal. (^Henderson, J.) KAIIPADA ROY 
V Sunil K. Ghosr. 46C'W.N 1090. 

'■ S. 144 (1) — Jurisdiction— Subordinate Magts^ 
irate refusing to pass order — Pcrwer of superior Alagis^ 
trate to pass order on same materials^ 

There is nothing in S, l44, Cr. P. Code, which prohi- 
bits a superior Magistrate from re*enqu»ring into a. 
matter and making an order under S. 144 (1), when a 
Subordinate Magistrate had already refused to pass an 
order on the same matter. Whether the material is 
gathered by himj-elf or by a Subordinate Magistrate is 
irrelevant. (Horjvill, J.') NAINAMALAI GOUNDAN v , 

Kamasamy GOUNDan. 1941 M.W.N. 867 (1)^ 

■ 3. 144 (3) — Construction and scope of. 

To say that sub-S. (3) of S. 144 contemplates only 
orders issued to the general public when it is apprehen- 
ded that the public may come in crowds from elsewhere 
and frequent or visit some specified public places and it 
is desired to have some check over them while they are 
there, is to put a narrow construction on that provision. 
The better way is to put a wider construction on it so as 
to make it include also cases where individual members 
of the public disobey the order in any part of the place 
specified, whether public or private, and whether they 
live in the locality specified or visit it from elsewhere, 
{Bennett and Madeley, J J.') EmpeROR r;. TURAB 
KHAN. 1961.0. 488 = 14 E.O. 189 = 

1941 A.L.W. 934= 1941 A.W.E (C.C.) 306 = 
1941 A.Or.C. 233 = 42 Cr.L J. 884= 
1941 O.L.E. 701=1941 O.W.N. 1087= 

1941 0 A. 787. 

S 144(3) — Construction — 'Frequenting or visit* 

ing' — Scope of order that could be passed under. 

The act of residing in a place includes the acts of fre- 
quenting or visiting it. To live in a particular place is 
to frequent it. A person residing in a prohibited area 
is one who ‘frequents or visits’ it. The power of the 
Magistrate under S. 144 (3), Cr. P. Code, is confined 
to the direction to a particular person to abstain 
from acts of a certain character or to the public generally 
to abstain from similar acts when frequenting a parti- 
cular place It contemplates prohibition of some act on 
the occasion when the particular place referred to in the 
order is frequented or visited. Where an order is direct^ 
to the public generally when frequenting or visiting parti- 
cular places or specified areas, there is no defect or 
illegality in the order. (Thom, C.J., Ganga Nath and 
Braund, J J.) EMPEROR v . AFAQ HUSAIN TaUHAR. 

I.L.E. (1941) A. 186 = 19210.466 = 
33 E.A. 337=1941 O.A. (Snpp )4 = 
42 Cr.L.J. 298= 1940 A W.B (H O.) 642- 
1940 A.L.J.886 = A.I.E. 1941 All. 70 (P-B.)- 

S. 144 (3) — Construction — 'Particular place*, 

A ‘particular place* referred to in sub S. (3) of S. 144, 
Cr. P. Code may be a large area and all that is necessary 
is that the place should be so sufficiently defined that the 
public is reasonably notified of its extent. Where aa 
order was directed to the public residing in the areas ad- 
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ministered by the Cawnpore Municipality, the Cawnpore 
Cantonment Authority and the Juhi Notified Area Com- 
mittee, it was held that there could be no doubt as to the 
areas covered by the order and that the delimitation was 
reasonably clear and description sufficiently detailed as 
to leave no doubt in the minds of the residents therein. 
{Thomi C.J.t Ganga Nath and Braundy //.) Em- 
PKROR V. AFAQ HUSAIN JAUHAR. 

LL.B. (1941) All. 186 = 19210. 486 = 
13 R A. 387 = 1941 O A (Supp ) 4= 
42Cr.L J.298 = 1940 A.WJt. (H C.) 642= 
1940 A.L.J 885=A.1.E. 1941 All. 70 (F.B.). 

S. 144 (6) — Extension of order after its expiry 

— Power of Local Government. Seg 19^10 Dig., Col. 

448. Chanan Singh v. Emperor. 191 I.C. 162= 

13E.L. 272 = 42 Or.L.J. 90 

■ Ss. 145 and 147 — Applicability — Dispute 

regarding right to receive offerings. 

Where a dispute regarding the right to receive the 
offerings at a shrine centres around and depends upon 
the right to sit in a particular spot the dispute relates 
either to the possession of the land or to its use. Hence 
an order can be made under S. 145 or S. 147, Cr. P. 
Code. {Bosey /.) ABDUL MAJID v. MaHOMED 

Sahib. 1941 N.L.J. 110 = 195 I.c. 122 = 

14 E.N. 37=42 Cr.L.J. 675 = A.IE. 1941 Nag. 171. 

“ "'S. \^h~^Appli cability — Facts necessary for. 

When a person comes forward and complains about 
being forcibly ousted from possession by the other side 
and asks for attachment of the property and for the 
appointment of a receiver and asks for action to be taken 
under S. 145 (which relates to land alone), there can be 
no reasonable doubt that he is setting forth all the 
necessary facts to invest the Court with jurisdiction to 
proceed under S. 145. {Bose,/) AbduL Majid v. 
Mahomed Sahib. i95 l.c. 122=14 E.N. 37 = 

42 Cr.L.J. 676= 1941 N.L J. 110= 

_ A.I.E. 1941 Nag. 171. 

S. Foundation of iurisdiction^Breach of 

peace not likely — Frocedure to be follcrwed. 

When once a magistrate has found that the dispute is 
not of such a nature as to cause a breach of peace, all 
proceedings with regard to the property should cease 
immediately. The attachment, if any on the property, 
should be removed and the party claiming possession or 
ownership or both of the property should be directed to 
the competent Civil Court. It is not proper to direct 
any particular party to file a suit. {Davies.) HaSHIM 
ALI V. Emperor. 1940 A.M.L.J. 62. 

S. 146 — Jurisdiction — Decision on question of 

possession by Land Registration Court — If deprives 
Magistrate of jurisdiction to go into question of posses- 
sion. 

A Magistrate has jurisdiction to proceed under S. 145, 
Cr. P. Code, notwithstanding there being a decision of 
the Land Registration Court as to possession. Even when 
the Land Registration Court has given a decision on the 
question of possession, a Magistrate is not incompetent 
to investigate the question of possession in a proceeding 
under S. 145, Cr. P. Code. {Fatl Aliy J.) RaM Kri- 
PAL V. vSlDHESHWAR SiNGH. 196 I.O. 469 = 

14 E P. 203 = 8 B’B. 26 = 42 Cr.L.J, 876= 
1941 P.W.N. 89= A.I E. 1941 Pat. 616. 
—Ss. 146 and Jurisdiction — Dispute as to 

land — Order declaring two persons in possession of half 
of land — Subsequent dispute ^Fresh proceeding under 
S. 145 — Magistrate attaching land being unable to 
decide possession — Jurisdiction — Duty of Magistrate 
to maintain possession awarded under earlier order, 

S took a settlement of a land measuring 45 bighas of 
land from the proprietors of a village and subsequently 

' Y. D. 1941—28 
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sold half of it (22 \ bighas) forming the northern halt 
of it to R. In a dispute between these lessees and the 
landlords on the one hand and certain persons on the 
other hand who claimed occupancy rights in the land, a 
proceeding under S. 145, Cr. P. Code, was instituted in 
respect of the entire area including the 45 bighas, R and 
S were made parties. An order was passed by which 
R and S were declared to be in possession of the 45 
bighas. Six months later i? complained to the Magis- 
trate that S was attempting to dispossess him from the 
22*^ bighas which he had purchased from him. The 
Magistrate after some inquiries drew up another proceed- 
ing under S, 145, Cr.P, Code, S pleaded in this procee- 
ding that he had been in exclusive possession of the 
entire 45 bighas, that the sale deed by him to R was 
only benami. The Magistrate was unable to decide who 
was in possession of the land in dispute and therefore 
attached the land under S. 146, Cr. P. Code. 

f/eld, in revision, (1) that the Magistrate had no juris- 
diction to institute a second proceeding under S. 145, Cr^ 
P. Code, after having made an order in the earlier pro- 
ceeding putting A* in possession of 22-J bighas of land, 
he was bound to maintain him in possession of it ; (2) 
that even if the earlier order be construed as one putting, 
both R and S in joint possession of the 45 bighas, it was 
the .Magistrate’s duty to bind both of them down until' 
the matter was decided by the Civil Court or settled by 
arbitration. (Shearer, J.) RaMRACHYA SiNGH v, 
SingeShwar Rai. 195 IC 854 = 14 E.P. 176= 

42 Cr.L.J 791=7 B.R 982= 
22 Pat.L.T. 731 = A.I.R. 1941 Pat. 607. 

S. 145 — Possession contemplated by — Nature of,. 

The possession contemplated under S. 145, Cr. P. 
Code, is not only actual possession but the exclusive pos- 
session of the subject in dispute. There is no room 
whatever for the application of the doctrine of joint 
possession under that section. The question of joint 
possession or constructive possession are both foreign to 
the scope of S. 145. (Gknlam Hasan, J.) MaHOMEI> 
BeGz'. EhSan Beg. 195 I C. 236 = 14 R.O. 69 = 

1941 O.L.E. 666= 1941 O W.N. 848 (2) = 
1941 A.Cr C 149= 1941 A.L W. 749 = 
1941 A.W.E. (C.C.; 247 = 42 Cr.L.J 710 = 
1941 O. A 570= A I.E. 1941 Oudh 616. 

S. 146 — Powers of Court — Matter in dispute — 
If can be referred to arbitration. See 1940 Dig., Col. 

449. Ahmad Ullah v. Sriniwas joshi. 

I.LR. (1941) All. 14=13 R.A. 304= 

192 10. 16=42 Cr.L.J. 246 = A.I.E. 1941 All. 42; 

"7 — Scope — Claim to possession of entire 

village —Order declaring party to be entitled to posses- 
sion of undivided share— Legality. See 1940 Dig.. Col. 

450, Muthuswami Thevar V. Rajaram Pandian. 

42 Cr.L.J. 67 = 13 R.M. 642=(1940) 2 M.L J. 356. 

S* ^^~~Scope— Order based on statements to 
Police not on record — Legality. 

An order under S. 145, Cr, P. Code, which is to a 
large extent based on statements alleged to have been 
made to the police officers which are not on record and 
about which the persons who are alleged to have made 
them are not questioned, cannot be supported and must 
be set aside. (Lakshmana Rao, J.) Raju ABDUL- 
Rahiman Sahib. 1941 3M W.N. 678 = 

^54 L.W. 392(1)=A,I.E 1941 Mad. 761 (1).. 

] o ^^;J“:Scope— Power of Magistrate to proceed 
under S. 107 instead of under S, 145. See Cr. P. 

M.W.N. 96(K 

8. 146 (2) Land — If includes movable Pro^ 

perty. 

The definition of land in S, 145 (2) of Cr. P. Cod& 
cannot include the movable property such as the stock of 
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medirines in a shop and so no order could be passed in 
respect of them. {Ghulatn Hasan^ /.) MahOMED BeG 
V. EHSaN Bb-G 

195 1 C. 236 = 14 E.O. 69 = 1941 O.L.R, 566 = 
1941 O W.N. 848 (2)= 1941 A.Cr.C. 149 = 
1941 A.L.W. 749 = 1941 A W E. (C.C ) 247 = 

42 Cr.L.J. 710 = 1941 O.A. 570 = 

AI.R. 1941 Oudh615. 

■ ■ S. 146 (4 ) — Duty of Magistrate under. 

A Magistrate acting under S, 145 (4) of the Cr. 
P. Code has to decide the possession of the 
subject of the dispute without reference to the merits of 
the claims of any party. It is not within his province to 
determine the title of the parties or the question whether 
the possession was founded upon title or not. His only 
concern is to see who is in de facto possession of the 
subject of dispute. The Magistrate is entitled to take 
notice only of exclusive actual physical possession and 
has nothing to do with constructive possession or joint 
possession. {Ghulam Hasan. J.) MaHOMEO BEG v. 
EhSaN beg. 195 I C. 236 = 14 E.O. 69 = 

19410.L.E 556 = 1941 O.W N. 848 (2j = 
1941 A.Cr.C. 149 = 1941 A.L.W. 749 = 
1941 A W E. (C.C ) 247 = 42 Cr L J. 710 = 
1941 O.A. 670 = A.I.E. 1941 Oudh 616. 

— S. 145 (4) — Period of possession — Two months — 
Computation. 

The two months mentioned in the proviso to Cl. (4) 
of S. 145, Cr. P. Code, mean two months from the date 
of the preliminary order and not two months from the 
date of the complaint. {Ghulam Hasan. J.) MahOMED 
Bege'. Ehsan Beg. 195 I.O. 236 = 14 E.O. 69 = 

1941 O.LE. 666 = 19410. W.N. 848(2) = 
l941A.Or.C. 149 = 1941 A.L.W. 749 = 
1941 A. W.B. (0 0.) 247 = 42 Cr.L.J. 710= 
1941 O.A 570 = A.I.R. 1941 Oudh 615. 

S. 145 (6) — Possession — Possession of well in 
railway property — Railway authority entitled to eject 
person as trespasser — Order declaring Railway authority 
in possession — If justified. See 1940 Dig., Col. 453. 
Hoichand Ramchand V . Emperor. 

42 Cr.L.J 27. 

S. 146 — Temple trusteeship —Dispute as to — 

Receiver appointed for properties by Magistrate — Sub- 
sequent appointment of trustee by Hindu Religious 
Endowments Board — Right of trustee tj possession of 
properties. 

Pending a dispute as regards the trusteeship of a 
temple, proceedings were started under .S. 145, Cr. P. 
Code, and the Magistrate appointed a receiver under 
S. 146, Cr. P.Code, and handed over the temple proper- 
ties to him till a competent authority decided the dispute. 
Subsequently the Madras Hindu Religious Endowments 
Board, after enquiry, appointed a person as the heredi- 
tary trustee of the temple. The latter’s application for 
possession of the property and the income thereof was 
rejected by the Magistrate on the ground that a mere 
declaration that he was the trustee of the temple was 
not enough and that he should obtain also a declaration 
of his right to possession of the property. 

Held, that the applicant having been declared to be 
the trustee, the lands under attachment should be 
restored to him and the order of the Magistrate could 
not therefore be sustained. {Lakshmana Rao. /.) 

Sesha REDDIz/. narasimha Reddi. 

1941 M.WN. 767 = AXE. 1941 Mad. 803(2). 

Ss. 146 (1) acid 147 — Applicability — Dispute as 

to existence of tight of easement— Magistrate unable to 
decide — Procedure — Order attaching land — Legality, 

Where the question in dispute before a Magistrate is 
whether a right existed in the counter*petitioners to take 


CR. P. CODE (1898), S. 147. 

rain water from the field of the petitioner through a 
bund separating the petitioner’s field from the counter- 
petitioner’s field, the Magistrate cannot, after an inquiry 
under S. 145, Cr. P. Code, pass an order under 
S. 146 (l) or lering attachment on the ground that he is 
unable to decide whether such right exists or not. The 
Magistrate in such a case should act under S. 147 which 
deals with disputes with regard to easements. Merely 
because the Magistrate is not satisfied that either S. 147 
(2) or S. 147 (3) applies and is unable to pass an order, 
either prohibiting interference or prohibiting the exercise 
of the alleged right, he cannot pass an order attaching 
the land, as such an order can only be passed where there 
is a dispute with regard to immovable property which 
ran be dealt with under Ss. 145 and 146. {Horwill. /,) 
CHELLIAH PlLLAl V . RaMIAH THFVAR. 

196I.C. 887 = 54 L.W. 314 = (1941) 2 M L.J. 376. 

S. 146 (1) — Undivided share in village — Attach- 

ability. 

The attachment of an undivided share in a village is 
not permissible under S. 146(1), Cr. P. Code. {Laksh- 
mana Rao. J,') MuTHU.'^AMI TeVAR v. RaJA RAM 
Pandian. 1941 M.W.N. 703=A.I.B 1941 Mad. 744. 

S. 147 — Applicability and scope — Dam on 

surplus weir of tank causing submersion of crops and 
damage to same — Order for removal of dam — Further 
order that no submersion or damage to crops be caused 
by putting obstruction — If jusUfied. 

Where a person puts up a bund or dam on the surplus 
weir of a tank, resulting in the obstruction of the flow 
of water and submersion of another’s crops and damage 
thereto. S. 147. Cr.P. Code, is applicable and an order 
directing removal of the dam can be passed. But the 
Magistrate cannot further direct that the party shall not 
cause any obstruction to the flow of water from the tank 
which would cause the submersion of and damage to the 
crops of the other party. Such a direction is beyond the 
scope of S. 147, Cr. P.Code. {Lakshmana Rao.Jf) 
Thoonga Vadan V . Perumal Gounpan. 

195 I.O. 607 = 42 Cr.L.J. 780= 
1941 M.W.N. 481 = A I B. 1941 Mad. 762. 

'S. 147 — Costs — Subsequent order for~— Legality, 

Where there has been no order as to costs in a deci- 
sion under S. 147, Cr. P. Code, the award of costs by a 
subsequent order cannot be supported. {Lakshmana 

Rao. y.) Thoonga Velan v, perumal Goundan, 
194 1.0. 32= 13 R M. 768 = 42 Cr.L.J. 618 = 

1941 M.W.N. 63- 14 R.M. 240 = 
63 L.W. 66 = A.I.R. 1941 Mad. 374= 

(1941)1M.L.J. 43. 

3. 147 — Order directing Police to maintain 

status quo — If authorises them to demolish wall and 
reopen drain. 

On a complaint that the next door neighbour of the 
complainant was about to close a drain through which 
the complainant had been in the habit of discharging 
the rainwater from his house, the Magistrate directed 
that a proceeding under S. 147, Cr. P. Code, should be 
instituted and also made the following order; “Local 
Police to see that the status quo is maintained.*' The 
Police wen* to the spot, demolished the wall constructed 
over the drain and reopened the drain. 

Held, that the Magistrate had not authorised the 
Police to do whal they did, and even if he had so autho- 
rised them it is very doubtful if his order would have been 
a proper and legal one. {Shearer^ /,) SUKAR SaO v. 

Emperor. 7 BR. 945=196 I.O 693- 

14R.P 150 = 1941 P.W.N. 620- 

42 Cr.L.J. 753= AXR. 194J Pftt 660. 
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— — -"S. 147 — Scope — Obstruction caused by person not 
Parly to proceedings — Order for removal — If can be 
passed. 

An order under S. 147, Cr. P. Code, directing the 
removal of an obstruction, such as a dam across a 
water-course obstructing the right of another to 
the user of the water, cannot be used when the person 
who has caused the obstruction is a person not a party 
to the proceedings and who is not on the record. {Ijsksh- 
^anaRao^J.) MaHALAKSHMI NaIDU SaTYAM. 

1941 M.W.N. 764 = A.IR. 1941 Mad 939. 

~ S. 147 (2) — Mandatory injunction — Power of 
Magistrate, 

S. 147 (2), Cr. P. Code, empowers the Magistrate in 
a proper case, to order a person to do something or, in | 
•other words, to direct a mandatory injunction. {Sikemp^ 

J.) Ghumanda Singh v. Emperor. 

1951.0. 10 = 14 E L. 27 = 42Cr.L.J. 651= 
43 P.L.R. 166 = A.I.E. 1941 Lad. 210. 

“ ' S. 147 (2)— Mandatory injunction — Power of 
Magistrate. See 1940 Dig., Col. 454. BaDRTDAS 
AGARWALLA V. SOHaN LaL Oswal. 

191 1.0. 171 = 13 E.C. 217 = 42 Cr.L.J. 94. 

"S. 164 — First information report — Evidentiary 

value. 

The first information report is not a piece of substan- 
tive evidence. Its chief purpose is to acquaint the Court 
with the case which the prosecution has set out at the 
earliest stage and the statement is admissible merely to 
corroborate or contradict the maker thereof. {Manobar 
Lall and Rowland, //.) EMPEROR v. DuBAI. 

196 I.C. 862. 

S. 154 — First information report — Value — 

Corroboration of depositions of witnesses referred to 
therein. 

The first information report cannot be u^ed to corro- 
borate the depositions of the witnesses referred to in it. 
i^Bartley and Akram, JJ.) ABDUL LaTIF v. EMPEROR. 

196 1 C. 439 = 42 Cr.L J. 871 = 
45 C-W.N. 763= A-I.E. 1941 Cal. 633. 

Sg. 154 and 162 — First information report — I 

What may constitute — Statement if falls under S. 154 
or S. 162 — Question of fact. 

Where information which if first given to the police 
IS of such a vague and indefinite character that it 
cannot be treated as coming under S. 154, Cr. P. Code, 
so as to make it incumbent on the officer in charge of 
the police station to start an investigation and he may 
reasonably require more informadon before doing so, 
further information given to him in such circumstances 
may fall within S, 154. It is a question of fact in each 
case whether a statement made to a police officer in the 
course of investigation comes under S. 162 or is made 
by way of complaint to commence an investigation under 
S. 154. (Agarwal, /.) QAMRUL HaSAN v. EMPEROR 

1941 0 A. 843 = 1941 O.WN. 1166= 
1941 A.W.E. (C.C.) 322 = 1941 A.Cr.C. 247. 

Ss. 164 and 162 — First information — Telephone 
message — Subsequent statements — Nature of. 

Where a station writer receives a telephone message 
as to the commission of a cognizable offence, it might 
be recorded by the writer as a first information report 
and he himself might sign it, as the first information 
report may be merely hearsay and need not necessarily 
be given by a person who has had first hand knowledge 
of the facts. All subsequent statements made to the 
police are statements made during the course of investi- 
gation and is inadmissible under S. 162, Cr. P. Code. 
Any such statement cannot be put in as a first informa- 
tion report. XjRohertSyC.J.and Dunkley^ /.) SHWE I 


CE. P. CODE (1898). S. 162. 

Pru V. The King. 1941 Rang.L.E. 346= 

AIR. 1941 Rang. 209. 

S. 165 (2) — Prohibition contained in — Nature 

of. See 1940 Dig., Col. 454. EMPEROR r/. ThaKURI. 

16 Luck. 56. 


■ S. 166 (3)— Scope — Power of Magistrate to 

refuse to take cognizance of offence on presentation of 
complaint — Duty of Magistrate on presentation of com- 
plaint. .5“^^ 1940 Dig., Col. 454. Shahdad GaDAI z*. 
Emperor. 191 I.C. 400 = 13 R.S. 161= 

42 Cr L J. 162. 

S. 162 — Applicability —Departmental inquiry. 

Where the proceedings are only a departmental inquiry 
and not an investigation under Chap. XIV of the Cr. P. 
Code, S. 162 of the Cr, P. Code has no bearing. 
{Thomas. C.J.) JaGDISH NARAIN v, EMPEROR. 

1941 A.W R. (C.C.) 358 = 1941 O.A. 947 = 

1941 O.W.N. 1256. 

■ — S. 162 — j dentification parades by police during 
investigation — Statements by witnesses — Admissibility — 
Mediators^ reports drawn up at the parade — Admissi- 
bility. 

Where identification parades are held by the police in 
the course of investigation of an offence, S. 162, Cr. P. 
Code, excludes any evidence about the statements made 
by witnesses at the identification parades. The fact 
that witnesses have identified persons at parades held by 
the police may be proved; but that fact can only be 
considered important evidence against the accused if the 
Court is satisfied that the parades have been held fairly. 
Mediators' reports containing the record of the proceed- 
ings at the parades and drawn up at the parades are 
wholly inadmissible in evidence. {Burn ana Happell, 

JJ.) Emperor v. Ram Singh. 196 I.C. 342= 
14 R.M. 299 = 42 Cr.L.J. 848=1941 M W.N 521 = 

54 L.W. 69 = A.I.R, 1941 Mad. 676. 

S. 162 — Police diary — Proof, 

Entries in a police diary, or parts of entries, in the 
diary as are admissible in evidence, that is to say which 
do not include statements made to the police during the 
course of an investigation, should ordinarily be proved 
by calling the station writer who recorded them to state 
orally the particulars recorded in each entry and then to 
produce the diary in corroboration of his oral evidence. 
{Roberts, C.J. and Dunkley. J.) SHWE PRU z/. THE 
King. 1941 Rang.L.E. 346 = 

AIR. 1941 Rang. 209. 
S. 162— Scope — If overrides S 27 of the Evi- 
dence Act. See CR. P. CODE, Ss. 1 (2) AND 162, 

43 Bom.L R. 167. 

S. 162— Scope— If repeals S. 27, Evidence Act. 

See Evidence act, S. 27. 1941 p.w N. 663. 

Ss- 162 and 164^“Statement by accused to 

Magistrate— Admissibility— Self-exculpatory statement 

—If to be treated as confession statement. See 1940 
Dig., Col. 456. APPalaNARaSayya, In re. 

I.L.R, (1941) Mad. 81 = 1921.0. 586= 

13 R.M. 681 = 42 Cr.L J. 308= 

A.I.R. 1941 Mad. 101 = (1940) 2 M.L.J. 716. 

S. 162 and Evidence Act (1872) S 8— 

Voluntary report to police by accused, subsequent to 
first information report— Admis.Hbility 

Where subsequent to the first information report in 
respect of a murder, one of the accused voluntarily 
makes a report to the police which is by way of a de 
fence or reply, the report is not one made in the course 
of the police investigation and is admissible in evidenci^ 
under S 8 of the Evidence Act. {Bennett and Ghulam 
Hasan, JJ.) EmPEROR zi. BhaGJ. IQ4. T n 9Qft- 

1941 A.W.R. (C.C.) 188 = 1941 A Or C. 127^ 

IS E.O. 678 = 1941 O.L.E.’ 44l = 
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CE. P. CODE (1898), S. 164. 

42 Or L J. 639 = 1941 A.L.W. 681 « 
1941 O.A 483 = 19410 WN. 722 = 

A.I.E, 1941 Oudh 369. 

S. 164 and Evidence Act. S. 29— 

pliance with re gardtng warning to accused — If fatal to 
the confession. 

Although a Magistrate does not comply with the re- 
quirements of law as laid down by S. 164 (3), Cr. P. 
Code, in respect of the warning to be given to the 
accused, the defect is not fatal in view ot S. 29 of the 
Evidence Act. {Ismail and Hamilton, JJ.) Em- 
VERORv. NaNUA. I L.R. (1941) All. 280 = 

1941 O.A. (Supp.) 229 = 193 I.O. 873 = 
1941 O W.N 337 = 1941 A Cr.C. 91 = 13 R A. 463 = 

1941 A L.W. 241 = 42 Cr.LJ. 485 = 
1941 A.L.J. 86 = 1941 A.W.R. (HjC.)66 = 

A.I.R. 1941 All. 146. 

Ss. 164 and 633 — Omission to take accused’s 

signature to statement — If curable under S. 533. See 
1940 Dig., Col. 458. Samla Hardeo v. Emperor. 

I.L.R. (1941) Nag. 104 = 1911.0. 300 = 
13 E.N. 196 = 42 Or L. J. 117= A.I.R. 1941 Nag. 17. 

3. 164 — Recording of confession — Question as to 
motive for confession — Duty of Magistrate to put. 

Per Meredith, J . — The Magistrate recording a con- 
fession should not omit to ask the one simple and 
obvious but vital question “why are you making this 
confession, knowing that it may be used against you?'* 
{Manohar Lai I and Meredith, JJ.') DIKSON MALI v. 
Emperor. 196 I.C. 697= 8 B-R- 49. 

S. 164 — Recording of statement under — In- 
ference — Value to be attached to. See 1940 Dig., Col. 
458. Par.manandv Emperor. 

I.LR. (1941) Nag. 110 = 42 Or.L.J. 17. 

S. 164 — Recording of statements undei — Reflec- 
tion on reliability of witness — Procedure when justified. 

The fact that the police have considered it necessary 
for the statement of a witness to be recorded under 
S. 164, Cr. P. Code, only suggests that they do not 
consider him altogether a reliable witness, that is to say, 
they apprehend that he may be tampered with. But 
there is no objection to the procedure being followed in 
appropriate cases. Where all of the persons accused 
in the first information report disappeared from the 
village immediately after the occurrence, and it was, 
therefore, not improbable that some attempt would be 
made by one or more of them to tamper with the 
witnesses while the accused were at large, it was held 
that there was no objection under those circumstances 
to the police sending the witnesses to have their state- 
ments recorded by the Magistrate under S. 164, Cr. P. 
Code. {Bennett and Ghulam Hasan^ JJj) PaRMESH- 

WAR Din V. Emperor. 195 I.O 630 = 

1941 O.A. 689 = 1941 O.LR. 609 = 
1941 A.W R. (0 0 ) 266 = 1941 A.L.W. 866 = 
14R.O. 110 = 42 Or.L.J. 768 = 1941 A.Or.0. 198 = 
1941 O.W.N. 981 = A.I.R. 1941 Oudh 617. 

■ ■ “S, 164 — Statement of accused after acceptance 

of pardon — Record of — Oath, if can be administered. 
See 1940 Dig., Col. 458. HORI LaL v. KmperOR. 

I.L.R (1941) Nag. 372. 
S. 164 — Statement of witness — Use of — Evidence 
Act, Ss, 157 and l65(3). 

In a murder case the prosecution witness in the 
Sessions Court did not even state that the accused was 
at the place of murder on the night of the occurrence, 
whereas under S. 164, Cr, P. Code, she explicitly made 
a statement that the accused had killed the deceased. 
The statements under S. 164, Cr. P. Code, were put in 
at the instance of the Public Prosecutor after objection 
by the defence pleader and it was noted in the order 


CR. P.OODE (1898), S. 190. 

sheet that they were put in under S. 157, Evidence Acf,. 
to corroborate the witness. 

Held, that the statement of the witness under S. 164,. 

Cr. P. Code, cannot be said to corroborate her state* 
ment in Sessions Court but in fact it clearly contradic 
ed it, and the prosecution could only pul in the state- 
ment under S. 164, Cr. P. Code, with the permission of 
the Court in order to impeach the credit of their own 
witness under S. 165 (3), Evidence Act. The state- 
ment under S, l64, Cr. P. Code, was itself not substan- 
tive evidence at all against the accused and its only pur- 
pose could have been to negative the evidence of the- 
witness as given in Sessions Court. {Henderson and 
Roxburgh. JJ.) EMPFROR v. SeKfNDAR ALI ShaH. 

1961,0. 774 = 14 R.O. l87=42Cr L.J. 781 = 

A I.R. 1941 Cftl. 406. 

S. 164 — Statement under — Admissibility — 

Evidence Act, Ss. 145 and 

A statement made under S. 164, Cr. P. Code, is not 
inadmissible in evidence and may be used to corroborate 
or contradict a statement made in Court in the manner 
provided by Ss. 145 and 157 of the Evidence Act, 
{Bartley and Akram, JJ.) EMPEROR v. ManIK 

GaZI. 74 C.L.J. 208. 

S. 164 — Voluntariness of conf ession— Questions 

to be put. 

No form of questions is prescribed by S. 164 (3), Cr, 

P. Code, from which the Magistrate must satisfy himself 
that he believes the confession was made voluntarily. 
All that the Uw requires is that the Magistrate should 
put some questions to the accused so that it may appear 
satisfactorily that the accused was making a voluntary 
statement. {Manohar Lall and Rowland, JJ.) EM“ 

PEROR V- Dubai. 196 I.O. 862, 

S. 164 (3) — Duty of Magi-^trate recording con- 
fession — Asking accused to think over matter and state 
what really happened as otherwise statement would be 
used against him-“If sufficient. See 1940 Dig., Col. 
459 PERUMAL KUDUMBAN V, EMPEROR 

191 I.O. 37 = 13 E.N. 481 = 42 Or.L.J. 64, 

S. 164(3) — Scope— Compliance with — Duty of 
Magistrate recording confession — Warning to confessor 
—Nature of. See 1940 Dig., Col. 460 PkrUMAL 
KUDUMBAN r. Emperor. 1911.0.37= 

IS R.M. 481 = 42 Or.L.J. 64. 

S. 166 (3) — Applicability — Search made by sub~ 

ordinate in offi er's presence. 

S. 165 (3). Cr. P. Code, refers to a case where the 
officer is himself unable to conduct the search and 
deputes somebody else to do so. It has no application 
to a case in which the officer in the process of conduct- 
ing that search himself has a part of it actually done 
under his own direction and in his own presence by one 
of his subordinates. {Young C.J. and Blacker, /,) 

Emperor v. Darshan Singh. 

I.L.R. (1941) Lah. 370 = 196 10. 106 = 
14 R.L. 136= 42 Or.L.J 812= 
48 P.L.R. 636 = A.I.B. 1941 Lah. 297. 

" S. 172 — Police diaries — Use of. 

The only legitimate purpose for which the police diary 
may be used is to assist the Court which tries the case 
6y suggesting means of further elucidating points which 
need clearing up, and which are material for the purpose 
of doing justice between the Crown and the accused, but 
not as containing entries which can by themselves be 
taken to be evidence of any date, fact, or statement 
contained in the diary. 44 Cal. 876 (P.C.), Ref. to. 
{Manohar Lall and Meredith, J J.) DlKSON MALI p* 

Emperor. 196 1.0. 697 = 8 B.B. 49. 

Ss. 190, 191 and 361 — Relative applicability of 

Ss. 190 and 35l— Detention of witness and trial under 


441 


INDIAN DECISIONS. 


442 


CE. P. CODE (1898). S. 192. 

S. 351— Legality — Jurisdiction. Sei 1940 Dig., Col. 
461. Maung Thet V. Maung Chit Kywe. 

191 1.C. 894 = 18 E.B. 168 = 42 Cr.L.J. 244= 

A.I.E. 1941 Bang. 30. 

S. 192 (1) — Cases that can be transferred. S<e 

1940 Dig., Col. 462. HafizaR Rahman t;. AminaL 
HOQUE. I.L.E, (1941) 1 Cal. 67 = 1941.0. 38 = 
13 E.O. 476=42 Cr.L.J. 490=A.I.B. 1941 Cal. 186. 

S. 192 (1) — Cases transferred after issuing pro- 

‘Cess to one of accused persons — Death of that accused— 
If terminates proceedings in the case. St£ 1940 Dig., 
Col. 462. Hafizar Rahman v. aminal Hoque. 
I.L.E.(1941) 1 Cal. 67 = 1941.0 38= 13 B.C. 476 = 

42 Cr.L.J. 490 = A.I.R. 1941 Cal. 186. 

S. 192 (1)— “Inquiry”— If means inquiry under 

S. 202— Transferee Magistrate — If can return case to 
transferring Magistrate for issue of process. See 1940 
Dig., Col. 462. Hafizar Rahman v. Aminal 
Hoque. I.L.E. (1941) 1 Cal. 67 = 194 10. 38= 
13 E.O. 476 = 42 Cr.L.J. 490 = A.I.R. 1941 Cal. 185. 

— S. 192 (1)— Powers of transferee Magistrate — 
Case transferred after summoning one of accused per- 
sons — Jurisdiction of transferee Magistrate to summon 
■the otners. See 1940 Dig., Col 463. Hafizar Rah 
MAN V, AMINAL HOQUE. I.LE. (1941) 1 Cal. 67 = 

194 I.C. 38 = 13 E.O. 476= 
42 Cr.L.J. 490=A.IR. 1941 Cal. 185. 

— 8.192(1) — Transfer of case— Powers of trans 
ferring Magistrate thereafter. See 1940 Dig., Col. 463. 

Hafizar Rahman v. aminal hoque. 

I.L.E. (1941) 1 Cal. 67 = 194 I.C. 38 = 13 E.O. 476 = 

42 Cr.L.J. 490 =A.I.E. 1941 Cal. 186 

— S. 192 (l) — Transfer of case — When may be 

made. See 1940 Dig., Col, 463. HAFIZAR RAHMAN v, 
Aminal Hoque. I.LE. (1941) 1 Cal. 67= 

194 I C 38= 13 E.O. 476 = 
42 Cr.L.J. 490= A.I.E. 1941 Cal. 185. 

S. 192 (l)--Transfer of case — Whole case, if 

tiansferred — Piecemeal transfer — Legality. 1940 

Dig., Col, 463. Hafizar Rahman v. Aminal hoque. 

I.L.E.C1941) ICal’ 67 = 194 1.0 38 = 
13 E.O. 476 = 42 Cr.L.J. 490 = A.I.E. 1941 Cal. 186. 

■ —8. X^b-^APPlicability — Defamation by witness in 

criminal case — Prosecution — Sanction or complaint by 
Court — Necessity for. 

The provisions of S- 195, Cr. P. Code, do not apply to 
defamation, and a person, who is'defamed by a witness 
when in the witness-box, is at liberty to file a complaint 
against the defamer under the provisions of I. P. Code. 
The mere fact that the defamation is committed in or in 
relation to criminal proceedings in a Court is no reason 
for requiring the sanction of the Court or for requiring 
the Court to prefer a complaint. {^Leack^C.J. and 
Chandrasekhara Ayyar^ /.) NALLaPPA GOUNDAN v, 

ChinNAMMAL. 64 L.W. 445= 1941 M.W.N. 1076 = 

(1941) 2 M.L.J. 618. 

' Ss. 196 and ^l^^AppUcability — Inquiry 
under Legal Practitioners' Act against A — Use by A of 
a receipt found to have been forged by B and attested by 
C and D — Prosecution — Complaint by Court — Whether 
necessary. 

Where a comolaint was that in the course of pro- 
ceedings under the Legal Practitioners* Act against A, 
A made use of a receipt which was found to have been 
forged by B and attested by C and D and also that By 
C and D swore to the truth of the document in the pro- 
ceedings, 

Hcldy that a complaint of the Court was not neces- 
: sary for prosecuting the accused for offences under 
.Ss. 403 and 467 of the Indian Penal Code. {Lakshmana 


CE. P. CODE (1898), S. 196. 

Paoy /.) GuRUSWAMI CHETTIAR, In re. 

193 I.C. 322 = 42 Cr.L.J. 468 •= 13 R.M. 781 = 

1940 M.W.N. 1270 = A.I B. 1941 Mad. 323 = 

(1940) 2 ML. J. 1063. 

Ss. 195 and 476 — Offences under Ss. 193 and 

471, I. P. Codcy during proceedings which were ultra 
vires — Complaint — Legality. 

If during proceedings which are ultra vires and 
illegal, any offence under S. l93 or S. 47l, I. P. Code, 
is committed, it cannot be said that it was committed 
in or in relation to, or by a parly to, any judicial pro- 
ceedings — and a complaint in respect of it is not a 
valid one. {Ganga Nath, /.) SUMAT PRaSAD v. 

Emperor. 1941 A.w.R. (H.C.) 361 = 

1941 A.L.W. 998=1941 A.CrC 262 = 

1941 A.L.J. 682. 

S. 196 (1) (a) — Offence under S. 182, I.P Code 

— Initiation of proceedings — Procedure. .5^^ 1940 Dig., 

Col. 465. Tejnarain Lallv. Emperor. 

1941 P.W N. 9 (1}=42 Cr.L.J. 67. 

S. 195 (l)(a) & {h)—0/fences under Ss. 182 and 

211, I.P- Coae—False information to Police followed 
up by complaint before Magistrate — Complaint under 
S. 182 by Police officer^If can be taken cognizance of. 

If a person not merely gives false information to the 
Police but also files a complaint making a false charge 
before a Magistrate after the Police refuse to take any 
action, the case comes within the purview of S 211, 
I. P. Code and not merely that of S. 182, I. P. Code. 
When there is a specific section dealing with a false 
charge, that section must be considered to be the one 
applicable to the circumstances of the case, A complaint 
under S, 182, I. P. Code, instituted by the Inspector of 
Police cannot be taken cognizance of, as under S. 195 
(l)(^), Cr. P. Code, no Court can take cognizance of 
an offence falling under S. 211, 1. P. Code, except on a 
complaint by the Court concerned. (^Bhide, /.) SHAH 
Mohammad v. Emperor. 196 I.C. 102= 

14 R.L. 34=42 CrL.J. 667 = 
43 P.L.E. 191 = A LE. 1941 Lab. 216, 

^S. 196 (1) (a)— Offence under S. 186. 1. P. Code 

— Proper procedure to be follow'ed— Complaint by the 
officer concerned— Appeal, if lies. See 1940 Dig., Col 
466. BHoop Ram v. Emperor. • 

192 I C 860 = 42 Cr.L J. 323 = 13 R.A. 372 = - 

1941 O.A. (Supp.) 111=A.I.R. 1941 All. 100 

S. 195 Public servant concerned ^’ — 

Suit before Village Courts Application to District 
Munsif for transfer — Allegations made against Presi~ 
dent of Village Court— Complaint by latter under 

S. 182,/. P.Code — Maintainability — Proper person to 
complain. 

W'here a party to a suit in a Village Panchayat Court 
files a petition for transfer of that case before the Dis- 
trict Munsif and in that petition makes certain allega- 
tions against the President of the Village Panchayat 
Court, the President of the Village Panchayat Court 
cannot file a complaint against that party under S. 182 
I. P. Code, on account of those allegations. The infor- 
mation is not given to the complainant or public servant 
subordinate to him and an offence under S, 182 I P 
Code, cannot be taken cognizance of except on* com- 
plaint in writing of the public servant concerned or some 
other public servant to whom he is subordinate, A com. 
plaint of the District Munsif would be necessary for a 
prosecution for an offence under S. 193, I. p. Code 
because he is the proper person to wiom the allegations 
are made. (Lakshmatia Rao, /.) OvyaPPA KONE v 

Chidambaram Chettiar. 1941 M.W N. 528= 

A.I.E. 1941 Mad. 764, 
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CB. P. CODE (1898), S. 196. 

S. 196 (1) (b) — Applicability and construction — 

“In relation to” — Meaning of — Offence committed in 
relation to proceedings subsequently Instituted in Court ^ 
— Complaint by Court — Competency. See 1940 Dig., 
Col. 466. tMPEROR V. NaBiBUX KHAIR MAHOMED. ! 
191 1.c. 326=13B.S. 140 = 42 Cr.L.J. 141. 

— S, l95(l)(b^ — Applicability — False complaint ’^ 
of dacoity — Police referring complaint — Notice to com- | 
platnani — Failure to appear before Magistrate — Pro- 
sgculton under S. 211, /. P. Code — Complaint by \ 
Magistrate^ if necessary. 

Where a complaint ot dacoity made by the accused to 
a village Magistrate is referred as false by the police, 
and the accused does not appear before the Magistrate 
in answer to a notice issued to him. a prosecution of the 
accused under S. 2ll. I. P. Code, rs not bad foi watit of 
a complaint by the Magistrate. Since there has been no 
proceeding in any Court, no complaint by the Magistrate . 
is necessary. {l.akshmana Kao , J.) PUBLIC PROSE- ; 

cuiOR 7r. SaLMa Heevi. 195 I-C. 233= ‘ 

42 Or L.J. 640 = 14 B.M. 160 = 53 L.W. 558= | 
1911 M.W.N. 222 = A.I.R. 1941 Mad. 679. 

S. IdS {!)(.}>)— Applicability — “/« or in rela- j 

tion to a proceeding in Court" — Compliint of cheating 
— Accused arrested and released on bail — Police later 
reporting no offence — Discharge — False charge under 
S. 211 — Complaint by magistrate — Necessity. 

Where on the complaint of a person charging 
another with cheating him, the accused is arrested and 
released an bail, but subsequently the police report that 
there is no case against him and invite the Magistrate to 
discharge him, the Magistrate may either discharge the 
accused or direct further investigation. In either case 
the Magistrate takes cognizance of the case. Where the 
Magistrate acting on the police report discharges the 
accused, the order is a judicial order, and thecomplai 
nant cannot be prosecuted under S.211, I. P. Code, 
without a complaint by the Magistrate, for the alleged 
false charge is made in, or in relation to a proceeding in 
'Court within the meaning of S. 195 (1) (/>). Cr. P. 
Code. {^Beaumont. C.J.and A/acklin^ j!) J. U. BOY- 
walla V. SORAB RUSTOM JI. 196 I.O. 104 = 

42 Cr.L.J. 814= 14 R.B. 97 = 
43 Bom L.E. 629 = A.I.B. 1941 Bom. 294. 

S. 195 (1) (b) — "In or in relation to" a procee- 
ding in Court — Proceeding before Official Assignee for 
composition or scheme — Offence under S. 200, I P. 
Code, committed in such proceeding — Complaint by 
Imolvency Court — If necessary — P reside ney Tenons 
insolvency Act, S. 28. 

The Official Assignee, while convening and conducting 
a meeting of creditois for the consideration of a proposal 
for a composition or scheme under S. 28 of the Presi- 
dency Towns Insolvency Act, discharges a purely admi- 
nistrative function, and tn accepting or rejecting the 
proof of debt for the purposes of S. 28 (2) he dischar,.es 
his function as the chairman of the meeting. He is, 
therefore, not a Court within the meaning of S. 195 (1) 
(^), Cr. P. Code. But the proceeding before the Official 
Assignee for a composition or scheme is one in relation 
to the original insolvency proceeding, which is a procee- 
ding in a (’ourt. It follows, therefore, that an offence 
under S. 200 read with S. 199, I. P, Code, alleged to 
have been committed by the insolvent in such a proceed 
ing must be taken as “alleged to have been tommiued 
in relation to a proceeding in a Court” within the mean- 
ing of S. 195 (1) (<5), Cr. P. Code and consequently in 
the absence of any complaint in writing of the Insolvency 
Court, the Magistrate is debarred from taking cogni- 
ance of the same. {Lodge and Pal , //.) KedaR 


CE. P. CODE (1898), S. 202. 

NATH Sen V. Amulya Rasan Sanval. 

46 0.'W.N. 1124=74C.LJ. 38, 

■ — -“■S. 197 — Applicability— Beating of person by 
Sub’ Inspectors of Police under orders of Assistant 
Commissioner — Prosecution of latter — Sanction of 
Governor — Necessity. 

The house of the complainant was raided by the 
Assistant Commissioner of Police under S. 42 of the 
Madras City Police Act. Instruments of gaming were 
found, but the complainant escaped. He was, however, 
arrested later and raken to the police station where, it 
was alleged, that two Sub Inspectors under the orders of 
the Assistant Commissioner beat him. The complainant 
preferred a complaint under Ss. 323 and 352, I. P. Code, 
reafi with Ss. 109 and 114. against the Assistant Com- 
missioner and the constables. 

Held, that tiie Assistant Commissioner gave the order 
to beat while acting or purporting to act in the discharge 
of hi- official duty, and as he was not removable from 
his office save by or with the sanction of the Secretary 
of Sta’e, S. 197, Cr. P. Code, applied and barred the 
prosecution of that accused without the sanction of the 
Governor. {Lakshmana Rao, /.) AHMED MOHIDEEN 

z/. VaSUF ALi Syed. 64LW, 737 = 

1941 M.W.N. 809=(1941)2M.L,J. 486. 

S 197 — Applicability — District Local Board 

under Bombay Local Boards Act — Elected member 
who is also chairman of works committee — Prosecution 
for fraudulent and dishonest submission of bill for works 

in name of bogus contractor— Prosecution— Sanction of 
Local Government — If condition precedent. See 

Bombay local Boards Act (as amended in 1935) 
S. 136 (2). 42 Bom L.R. 1193. 

S. 197 — Arbitrator — Prosecution of — Sanction, 

If necessary. See 1940 Dig., fol 469. PEAKEY LaLv, 
Emperor. 13 R. Pesb. 28 = 42 CrL.J. 68. 

”■ S. 197 — Port trust — Chief storekeeper and 
assistant superintendent of machinery — If public 
servants — Prosecution— Sanction—’ If necessary. 

The port trust estate does not fall within the term 
‘ village, town or district” within the meaning of Cl. 10 
of S. 2l. I. P. Code. The chief store-keeper and assis- 
tant superintendent of machinery for the port trust 
estate entrusted with the keeping and the expending of 
property by the truslets of the port on their behalf 
upon their estate are not therefore public servants. 
Hence no sanction of the Central Government is neces- 
sary for their prosecution. {Datisy C.J.and Lobo.Jf) 

S E. Naylor v Emperor. 

I.LE. (l941)Kar. 184 = 193 I.C. 868 = 
13 E.S 224 = 42 Cr.L.J. 422 = A.I.R. 1941 Sind 30. 

S.197 and Police Actil86i;. S. 7— Sanction 

of Provincial Government — If necessary, for prosecu- 
tion of a Sub-Inspector of Police. .Ji-r 1940 Dig. CoK 

470. MAQBOOL HusAiN v. Empekor. ISLuck. 740 

197 — Scope — Prosecution of AI.L.A. under 
S. 476 — Sanction if necessary. 

No sanction under S. 197 is required for the prosecu- 
tion of a Member of Legisl.uive Assembly under S. 476* 
{Davis, C.J ) IMAMDINO?. EmpEROR. 

193 LC. 667 = IS E.S. 226 = 42 Cr.L.J. 437 = 

A.I.R, 1941 Sind 39. 
S. 202 Direction for investigation under— 
Police papers and report — Right of accused to inspect 
and to get copies. 

lhea<cused is entitled to have inspection and copies 
of the police papers forming the inquiry or investigation 
made by a police officer when so directed by a Magis- 
1 trate under S. 202, Cr, P. Code, as well as of the state- 
' ments of persons examined and the report of the officer 
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OB. P. CODE (1898), S. 202. 

concerned, thereon. {Mostly, /.) MauNG SHEIN v. 
The King. 1941 Rang.L.E. 590. 

' Ss. 202 and 203 — Procedure — Examination of 
accused and witnesses — Cross-examination of prosecution 
witness — Legality — Dismissal of complaint — If to be 
set aside. 

Although the. practice of examining the accused and 
the latter’s witnesses and letting the prosecution witness 
be cross examined by the defence in an inquiry under 
S. 202, Cr. P. Code, is irregular and ought to be con- 
demned, it is not illegal; and an order dismissing a com- 
plaint under S. 203 cannot be set aside in revision on 
the sole ground that the Magistrate adopted a procedure 
which has been condemned. {Dhavle, /) JiNILAL 

Mandal V. Chanderdeo Prasad, 

192 I.C. 836=7 B R. 420 = 42 Cr L.J. 332 = 
13 R.P. 531 = 1941 P.W.N. 312= 

A.I.E. 1941 Pat, 419. 

S' 202 — Scope — If applies to transfer under 
S. 528. See 1938 Dig., Col. 523. QamaRALI v. 
TulSI. I.L E. (1941) Nag. 320. 

* Ss. 203 and 204 — Complaint merely stating that 

certain account books used in Court contained false 
entries, without specifying those entries— If discloses 
any offence — Process, if can be issued. See CR. P 
CODE, Ss. 4 (1) {h) and 204. 46 C.W.N. 1074. 

S. 203 — Dismissal of complaint — Fresh com- 
plaint— When may be entertained. 1940 Dig,, Col. 
471. Pearey Lal V. Emperor. 13 R. Pesh 28= 

42Cr.L.J.68. 

— S. 203 — Dismissal under — Fresh complaint on 
same facts — Complainant^ if bound to disclose prior 
dismissal. 

Though the Code nowhere forbids the filing of a 
second complaint arising out of the same facts, it is the 
duty of the complainant whose earlier complaint had 
been dismissed, to inform the Court in which the sub- 
sequent complaint is filed that an earlier complaint 
arising out of the same facts has already been dismiss- 
ed. (^Davies:) HIRa v, Gogalal. 1941 A.M.L. J. 10. 

S. 204 -Opinion of Magistrate— If should be 

based on evidence. See 1940 Dig., Col. 472. HafIZar 
Rahman v. Aminal Hoque 

I.L.E. (1941) 1 Cal, 67 = 194 I.C, 38 = 
ISR.C. 476 = 42 Cr.L.J. 490=A.I.R. 1941 Cal. 186. 

S. 208 — Defence witnesses not examined No 

request by accused — Commitment^ if liable to be qua^ 
shed. 

All that S. 208 requires is that if the accused wishes 
to produce evidence, the Magistrate must record the 
same. Consequently a commitment by the Magistrate 
cannot be quashed for not examining the defence wit- 
nesses when there was no request by the accused to pro 
duce evidence, especially when after being asked to put 
in a list of defence witnesses the accused states that he 
does not wish to examine any witnesses. {Bhide. J.) 
Ahmad Din v. Emperor. 196 1 C. 893= 

43 P.L.E. 640 = A.I.E. 1941 Lah 371. 

Ss. 208, 209 and 210 — Scope — Committal pro- 
ceedings — Examination of defence witnesses before 
charge — Permissibility. 

Ss. 208, 209 and 210 make it perfectly clear that 
defence witnesses may be examined in commitment pro- 
ceedings even before the time comes to frame a charge. 
{Dhavle, J.) GaNGA PraSAD NaEK v. Bha^waT 

Deo. 195 LC. 682=7B.R. 962=14 RP. 161 = 

1941 P.W.N. 616=42 Cr.L.J. 767. 

- S. ^0%—Scope~~Committal proceedings — Fai- 
lure to examine all prosecution witnesses — Jf vitiates 
irial. 


CE. P. CODE (1898), 209. 

As a general rule it is the duty of the prosecution to 
put before the committing Magistrate the case that is 
put before the Sessions Court and through the same 
witnesses, S. 208, Cr. P. Code, contemplates that the 
prosecution shall place before the comndtting Magis- 
trate, through the same witnesses the case they intend 
to place before the Sessions Court. But there can be 
no invariable rule that all the witnesses in the Sessions 
Court must be examined in the committing Magistrate’s 
Court and failure to do so will not necessarily vitiate 
the trial or the committal so as to render the proceed- 
ings liable to be quashed. The final consideration is 
that of prejudice to the accused, and in the absence of 
prejudice to the accused, the trial cannot be held to be 
bad or illegal. {Davis, C.J. and Weston, /.) ALl 

MURAD Ganjuro V. Emperor. 

I.L.E. (1941) Kar. 270 = 1961.0. 863 = 
14 E.S. 66 = 42 Cr.L.J. 850 = A.LE. 1941 Sind 168. 

S. 209 — Applicability — Magistrate having no 

jurisdiction to try case — Order of discharge — Legality 
— Proper course. 

Once a Magistrate is of opinion that he has no juris- 
diction to try a case, the proper course for him is to 
subndt the records to the District Magistrate for trans- 
fer to the Court of competent jurisdiction or to return 
the complaint for presentation to the proper Court. It 
is not proper or legal for the Magistrate to discharge the 
accused on the ground that he has no jurisdiction to try 
the case. {Lakshmana Kao, /.) NaNJI REDDI v. 
NaRaSamma. 1941 M.W.N. 766 (2) = 

A.I.E 1941 Mad. 833 (2). 

* S. 209 — Duty of Committing Magistrate 

in inquiry — Grounds for commitment and for dis^ 
charge. 

It is the duty of a Magistrate making an inquiry under 
Ch. XVm of the Cr. P. Code to decide on the materials 
before him whether or not there are sufficient materials 
for committing the accused for trial, he is not only 
entitled but also bound to consider the evidence and 
weigh it. But he has to do so only for the limited purpose 
of seeing whether there is a pnma facie case and not by 
way of trying the case. He has to be satisfied before 

• committing the accused that there is a fit case to be 

tried. If he comes to the conclusion that there is evi- 
dence to be weighed, he ought to commit the accused 
for trial, and he ought not to discharge the accused 
merely because he thinks that if he were to try the case 
himself, he would not be prepared to convict the accused 
on the evidence before him. But if he comes to the 
conclusion that the evidence for the prosecution is such 
that DO tribunal, w-hether a Judge or Jury, could be 
expected to convict the accused, then he ought to dls- 
charge the accused. {Dhavle, Jf) GaNGA PRasad 
NAEK V. Bhagwat Deo. 196 I c 682 = 

7 B. E. 962=14 E.P. 161 = 1941 P.W.N. 615 = 

42 Cr.L.J- 767, 

S, 209 — Duty of committing Magistrate — Pro- 
cedure in case of charge against a number of persons 
A committing Magistrate is clearly empowered under 
the law to weigh the evidence and to exercise his discre- 
tion judicially, and the law plainly contemplates that he 
should do so. But it is one thing to weigh the evidence 
with a view to determining whether there are or are not 

sufficient grounds for commitment under S. 209 Cr P 

Code, and another to balance the evidence, as it is*the 
duty of the Sessions Judge to do. in order to decide upon 
the guilt of the accused after considering the case as a 
whole. It is not for the committing Magistrate to 
usurp the functions of the Sessions Court. If the 
Magistrate, after weighing the evidence, is satisfied that 
it is evidence upon which no reasonable Court could 
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'OB. P. CODE (1898). S. 209, 


Olf. P, CODE (1898), S. 285. 


convict, it is his duty to discharge the accused ; but if it 
is a case of balancing probabilities, estimating pres and | 
cons^ then it is his duty to commit where the evidence, if ; 
believed, is sufficient for conviction, even though he may , 
himself not think the evidence sufficient for conviction, j 
In a case where there are a number of accused and the | 
evidence led by the prosecution Is practically identical j 
against all, if any of the accused are able to satisfy the 
Magistrate that the evidence is not at all fit to be 
believed, as it is open to them to do so, the Magistrate 
should discharge all the accused and should not take the ' 
course of committing some and discharging others. If 
the Magistrate does not find that the prosecution witnes- 
ses cannot be believed and are giving false evidence, he 
should properly commit all the accused. (^Mertdith /.) | 
MOIMUDPIN V. ShEOGOBIND SaHU. 1941.0. 399* i 

14 R P. 4 - 42 Cr.L. J. 576 = 7 B B. 761 = 
1941 P.W.N. 641 = A. I B. 1941 Pat. 505. 

— S. 209 (1)- Committal — Desirability — Test — ; 
Offence, doubtful if under S . 302 or S, 304, /.P, Code \ 
— Course to be adopted. 

The test which should be applied to decide whether a 
committal ought or ought not to be made on the facts 
is this — assuming that the whole of the evidence telling | 
against accused is true, is there a case which a Judge ‘ 
at a trial could leave to a jury— If there is such a case, 
committal is proper and if there is no evidence to go, 
before a jury then a committal ought not to be made. 
The question whether an offence falls under S. 302 or 
S. 304, 1.P. Code, is as a rule a difficult question which 
a Magistrate is as a rule not qualified by training or 
experience to decide, and it should therefore be left to | 
the Sessions Court. {Pollock, /.) HiMLOO v. EM- 
PEROR. 195 I.C. 184-14 R.N. 41= 42 Cr.L J. 689= 

1941 N.L.J. 309 = A I.B. 1941 Nag. 224. 

S, 2X5^Ground for quashing commitment^ 1 
Competency of Magistrate to inflict adequate punishment, ' 

Acon*milment to a Court of vSession made by a com- 
petent Magistrate can only be quashed on a point of ' 
law. It cannot be quashed in revision on the ground 
that the committing Magistrate was competent to try the 
case himself and inflict adequate punishment. The 
question of adequate sentence cannot be properly 
decided without going into the evidence and the High 
Court, sitting as a Court of revision, will not enter into 
the facts of a particular case {Bartley and Lodge, JJ) 

Dana Mia v. Mamtazal Karim. 46 O.W.N. 383 = 

73 C.L J. 187 = A,I.R. 1941 Cal. 271. 

i ’3. 216 — Magistrate convicting accused under 
S, 220, Penal Code, and his confederate under S, 384, 
read with S, 114, Penal Code — Quashing proceedings 
and committing case to Sessions Court — Order to drop 
proceedings against confederate — Jurisdiction of High 
Court. 

Where a Magistrate by usurping jurisdiction convicts 
an accused for an offence falling under S 220, Penal 
Code, and his confederate under S. 384 read with S. 114, 
Penal Code, the High Court cannot, while quashing 
proceedings and committing the case to the Court of 
Session, order that no further proceedings be taken 
against the confederate merely because he has served a 
part of his sentence. It is in the interests of all concer- 
ned that the confederate and the accused should be tried 
together for offences which form part of the same 
transaction. Davis, C.Jf) MaNSHARAM Gian 

GHAND V. Emperor. 193 I.O. 464 = 13 B.S. 231 = 

42 0r.L.J. 460 = A IB. 1941 Sind 36. 
— S. 222 — Offence under S. 408, I. P. Code — 
Charge if should give time and item. See PENAL CODE, 
S. 408 and CR. P. CODE, S. 222. 

1941 O.A. 918=1941 O.W.N. 1208. 


S. 233 — Scope of — Joinder of charges in respect 

of three offences under S. 409, I. P. Code, and three 
offences knder S. 477-A, I. P. Code — Legality. See 
1940 Dig., Col. 474. Bhuprakash ». Emperor. 

I.L.B. (1941) All. 36 = 1941 A.Cr.C. 1. 
S. 234 — Charges under Ss. 420, 467 and A77-A, 

I. P. Code — Joint trial — Legality. 

Under S 234, Cr. P. Code, the joinder in one trial of 
three charges under S. 420, 1. P. Code, or three charges 
under S. 467, I. P. Code, or three charges under 
S. 477-A, I. P. Code, is perfectly legal. But the sec- 
tion does not sanction the joinder in one trial of a 
charge under S. 420 with a charge under S. 467 or a 
charge under S. 477-A, I. P, Code. {Lodge and Akram, 
JJ.) Hugh Francis Bellgard v. Emperor. 

I.L.B. (1941) 2 Cal. 319 = 45 C.W.N 839 = 

A.I.R. 1941 Cal. 707. 

Ss. 234, 239 (d) and bZl —Joinder of charges — 

What is prohibited — Curability under S. 537. 

The provisions of S. 239 id), Cr, P. Code, cannot be 
combined with those of S.234 so as to allow of three sets 
of offences committed in the course of three transactions 
or six offences in all being charged and tried together. 

If such an illegality is committed then the trial is bad. 
S.537 only deals with mere errors and irregularities in the 
charge, and not with illegalities such as trials for plurality 
of offences in a manner not allowed by law. {Mosely^ 

J. ) G. H. ASTELLr Eng. Take. 

1941 Rang. L.B. 669 = A.I.R. 1941 Bang. 337. 

■ ' ' Ss 234 and 235 — Joint effect — Joinder of 

charges arising out of three transactions of same kind 
carried out within 12 months — Legality . 

The joint effect of Ss. 234 and 235, Cr. P. Code, is 
not to sanction the joinder of all charges arising out of 
three transactions of the same kind carried out within 
the space of twelve months and unless it is clearly alleg- 
ed at the trial that the three transactions were carried 
out in furtherance of a general conspiracy to commit 
such offences, their joinder in one trial is not sanctioned 
by the provisions of S. 235, Cr. P. Code. {Lodge and 
Akram, JJ.) Hugh Francis Bellgard v. Empe- 
ror. I.L.B.(1941)2 Cal. 319 = 45 OWN. 839 = 

A LE 1941 Cal 707. 

S. 236 — Applicability — Three offences of cheating 

— Advances on misrepresentation — Subsequent advances 
on same misrepresentation — Same transaction. 

Where on the strength of a misrepresentation a person 
obtains an advance of money and on the strength of 
the same or original misrepresentation he obtains fur- 
ther advances in accordance with the original agreement 
between parties, the obtaining of the advances form part 
of the same transaction and constitutes one transaction 
and could be charged together under S. 235, Cr. P. Code. 
{Moscly, J.) G. H, ASTELL v. ENG. TaKE 

1941Bang.L.B 659 = A.I.R. 1941 Bang. 337. 

-S. 236— CAar^j under Ss. 468 and 408, /, P. 

Code — Joi nder — Legality. 

The offence of forging a document for the purpose of 
cheating cannot be part of the same transaction as the 
dishonest misappropriaiion of property entrusted to the 
alleged forger as a servant. Therefore, the joinder of 
three charges under S. 468 with a charge under S. 408, 
I. P. Code, cannot come within S. 235, Cr P. Code, and 
is contrary to the direct provisions of S. 233, Cr. P. 
Code. {Lodge and Pal, JJ.) JUGOL KriSHNA DEY 
Sarkar V, Wilcox ltd. 74 o.L.J. 400. 

S. 285 — Joinder of charges— Offence of cheating 
and offence under S. 6, Merchandise Marks Act. See 
1940 Dig., Col. 475. A. K. Sen v. MadHU MonOAL 
DaS. 192 I.O. 836 = 13 R.O. 355 = 42 Or.L.J. 334. 
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OR. P. CODE (1898), S. 236. 

S. 235— Scope— Charges under Ss. 395, 148 and 

460 in respect oJ same tacts — Charges under Ss. 148 
and 460 based on no acts other than those necessary to 
be proved under S. 460 — Distinct charges and trial— "If 
justified. See CR. P. CODE, Ss. 297 AND 298. 

7Cut.L.T. 82. 

3, 235 and Penal Code (1860), Ss. 124-A and 

163- A — Separate trie Is in respect of same speech for 
different offences — Necessity — Legality. See 1940 
Dig., Col. 475. ViSHAMBAR DwALTRIPATHI v. 
Emperor. 42 Cr L.J. 40« AJ.E. 1941 Ondh SS 

— 3. 236 — Alternative charges under Ss. 302 and 

2 OI — Propriety — Accused not tree from suspicion of 
being guilty of main offence — Conviction under S. 20l, 
I. P. Code — Legality. See 1940 Dig., Col- 475. NEBTI 
Mandal V. Emperor. 22 Pat.L.T. 98. 

— — S. 236 — Same transaction — Statement under 
S. 164, Cr. P. Code and contradictory statement at trial 
—Charge of perjury in the alternative — If justified. See 
1940 Dig., Col. 476. Emperor SultaNSHa SlDi- 
SHA. 13 E.B. 187 = 191 1.O. 386 = 42 Cr.L.J, 166. 

‘Ss. 237 and 238 — Charge for murder of A — 

Conviction for attempt to murder B^Legality, 

A person who is charged under S. 302, I. P. Code, 
with murder of Ay cannot be convicted under S. 307, 1. 
P. Code, for attempting to murder B. {Youngs C.J. and 
BiackeryJ) WaRYAM SlNGH */. CROWN, 

I L.R. (1941) Lah 428 = 195 I C. 68=14E.L. 28 = 

42Cr.L.J. 660=48 P.L.E. 169= 

A.I.E. 1941 Lah. 214. 

— 3. 239 — Joint trial — Legality — Manager and 
accountant — Charge under S, 408, /. Code and 
charges under S, 408 and S 408/109. 1. P, Code. 

Where the manager and accountant are said to have 
jointly misappropriated certain sums of money and a 
community of design and object is suggested they could 
both be charged and tried jointly in respect of offences 
under S. 408 and under S. 408 and S. 408/109, 
I. P. Code. This is permissible under CIs. («) and (^) 
ofS. 239, Cr. P. Code. {Thomas. C.J.) WazIR 
SINGH V. Emperor. 1941 A.W.R. (C.C.) 343= 

1941 A.Or.O. 267 = 1941 O.W N. 1208 = 

1941 O.A. 918 

■■ S. ^Z^^Misj cinder — Joint trial of two sets of 

accused — Absence of common object or intention 

Effect — Conviction — If to be set aside — Presumption of 
prejudice. 

Two sets of accused cut trees in different parts of a 
forest in the possession of the complaint. Separate charges 
were framed against each of the two sets of accused, 
but they were tried jointly at one trial and convicted. It 
was not found that there was any intention or object 
common to the two sets of persons cutting trees in the 
forest. 

Held, in revision, that there was misjoinder of parties; 
and though it could not be said that by such misjoinder, 
by itself, was a sufficient ground for setting aside the 
conviction, the Court should ordinarily presume prejudice 
until it was quite certain that there could have been none. 
There was always a possibility, when there was a mis 
joinder of accused, that the Court would be unconsciously 
prejudiced by evidence which would be irrelevant if the 
accused were tried separately and therefore the conviction 
should be set aside if the Cuurt was not quite sure that 
there was no prejudice, and separate trials should 
be ordered. {Horwilly J.) MOONGAN Vi Mir 
ROSHAn Ali Sahib. 64 L.W. S87 (2)= 

1941M.W.N. 869 = A.I.E. 1941 Mftd. 910 = 

(1941) 2 M.L.J. 634. 

—8. 239— “Same transaction” — Meaning of— 
Joint trial in respect of large number of county — Pro- 

Y. D. 1941—29 


CE. P. CODE (1898), S 239, 

priety. See 1940 Dig., Col. 477. Pateyya, In re. 

198 10. 376 = 18 R.M. 687 = 42 Cr.LJ 414 = 

A.I.E. 1941 Mad. 339. 

S. 239 — Same transaction — One offence complete 

before another was committed — Joint trial — Permissi- 
bility. 

As long as the offences charged are committed in the 
course of the same transaction it is immaterial that one 
offence was complete before the other was committed. 
A girl was kidnapped and taken away by P. On the 
following morning while the girl was still with P and his 
companion, that companion fetched A' and the three 
men proceeded to escort the girl to a neighbouring 
village. From there they took her to Dacca and K 
actually stayed there until both of them were arrested by 
the police. P was charged with an offence under S. 366, 
Penal Code, and K with offence under S. 368, Penal 
Code, and both were tried jointly. 

Heldy that the offences were committed in the course 
of the same transaction and the accused therefore were 
rightly tried together. {Bartley and Lodge, JJ.) 

Kamala PRASAD t/. Emperor. 195 1 C 12= 

14 E C. 37 = 42 Or.L.J. 649=A.I.E. 1941 Cai 316. 

S. 239(d) — Joinder of charges under .SV. 211, 

323 and 342, 2. P. Code — Legality. 

Where the offence of making a false charge, of 
wrongfully confining and of causing injuries to a person 
are committed In the course of the same transaction, a 
joint trial in respect of the offences under Ss. 211, 323 
and 342, 1. P. Code, is quite legal. Such a joinder of 
charges is clearly permitted by S. 239 {d\ Cr. P, Code. 
{Ghulam Hasan, J,) BaLaK Ram v, EmpeROR. 

196 I.C. 262 = 1941 O.W.N. 1072= 
1941 A.Or.O. 224 = 1941 O.L.E. 665=14 E.O. 161 = 
1941 A.W.E. (C.C.) 298 = 42 Cr.L.J. 833 = 

o . N ^ 776 

S. 239 (d)— Joinder of charges under Ss. 302 

and 311 with charges under S. 330, I. P. Code— When 

justified— Sameness of transaction— Relevant point of 

time, 1940 Dig., Col. 477. Parmanand Em- 

PEROR. I.L.R. (1941) Nag. 110 = 42 Cr.L.J. 17, 

■ S. 239 (d) — Joint trial — When justified. 

Under S. 239 {d), Cr. P. Code, joint trial is justified 

not by the fact that the offences were committed in the 

course of the same transactions but by the fact that an 

accusation is made in good faith that the offences were 

so committed. If the accusation is made in good faith 

the fact that it subsequently transpired that the offences 

were not committed in the course of the same transac- 

tion does not render the trial illegal. The corollary 10 

this proposition is that if no such accusation is made 

explicitly or implicitly— the mere fact that it subse* 

* nces were committed 

m the course of the same transaction, will not render 
legal the joint trial. {Lodge and Akram^ //) 

Hugh Francis Billgard v. Emperor. 

I.L.E.(1941) 2 Cal. 319 = 45 O.WN 839 = 

A.I.E. 1941 Cal. 707. 
S. 239 {fff)Same transaction^ Joint trial of 
several persons for different offences^Prindple applica- 
ble to trial of single person under S. 235 I'll i* 
txUnded by S. 239(d) to trial of several persons jointly 
-f'^^l^rtons charged under S. 3bb, Penal Code, 
ktdnapptnz girl in order that she should submit to 
f'fg>”‘‘rc»urse-After being kidnapped girl forced 
to tlltat intercourse with accused who was one of afore 
said five persons-^Accused charged under S. 376 Penal 
Code, also-^ffences under Ss. 36t and P^ttnl 
Code Held committed in course of samT transacuZ- 

uSlr 239 ^;" 
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OR. P. CODE (1898). S. 242. 

The principle contained in S. 235 (l) which applies 
to the trial of a single person is extended by S. 239 
(</) to the trial of several persons jointly. Jast as one 
person can under S. 235 t,l) be tried for several distinct 
offences if they are committed in one series of acts so 
connectted together as to form the same transaction, 
under S. 239 (c/), several persons can be tried for 
different offences provided the different offences are 
committed in the course of the same transaction. Five 
persons who were charged under S. 366, Penal Code, 
kidnapped a girl with the object that she should be sub- 
mitted to illicit intercourse. After being thus kidnapp- 
ed, the girl was forced to illicit intercourse with the 
accused who was one of the five persons aforesaid. The 
accused was charged under S 376, Penal Code, as well. 
All the five accused persons were tried jointly. 

Hdd't that the two offences under Ss. 366 and 376, 
Penal Code, were committed in the course of the same 
transaction, and therefore the joint trial of the five 
accused persons was justified under S. 239 (</). i^Lobo 
and tViSion, //.) MouJaLI v. EMPEROR. 

195 1.0. 267 = 14 K.S. 20 = 42 Cr.L.J. 715 = 

* A.I.R. 1941 Sind 121. 

Ss. 242 and 637 — Non-compliance ‘wiik section 
— Irregularity^ when curable. 

The primary object of the proceeding prescribed by 
S. 242, Cr. P. Code, is to determine whether the accused 
pleads guilty to the charge or demands to be tried. 
Where the facts on which the case under S. 172, Punjab 
Municipal Act, was based were fully set out by the 
prosecution and the accused was specifically asked to 
explain the case. 

Held^ that in the circumstances failure to comply with 
the provisions of S. 242, Cr. P. Code, amounted merely 
to an irregularity which was cured under S. 537. 
^Almonds J.C,) DOST MOHAMMAD v HARIPUR 

Eazara Municipality. 193 1.c. 365 = 

13 B. Pesh. 60 = 42 Cr.L.J. 420 = 

A.I.E. 1941 Pesh. 9. 

■ ■ 3. 245 — Applicability — Proceeding under S. l98, 

Bihar and Orissa Municipal Act. See BiHAR AND 

Orissa Municipal act, S. 198. 22 Pat.L.T. 610. 

Ss. 247 and 259— Applicability — Charge of sum 

monscase and charge of warrant case arising from same 
transaction — Trial of both as warrant cases — Absence 
of complainant — Discharge of accused — Effect of — If 
bar to fresh complaint. See 1940 Dig., Col. 478. Kanji 
Vijpal V. Pandurang KESHAV. 

191 1.0. 397 = 13 E B. 188 = 42 Cr.L.J. 163. 

— — S. 247 — Complainant abseni-^Magistrnte pro 
eeeding with case — Legality of procedure. 

Under S. 247, Cr. P. Code, if the complainant is not 
present in Court on the date fixed for the hearing of the 
case the only course which is open to the Magistrate is 
to acquit the accused or to adjourn the hearing of the 
case and not to proceed with the hearing. If the Magis- 
. trate proceeds with the hearing and convicts the 
accused, the procedure adopted by him is entirely illegal 
and the conviction is liable to be quashed. {^Fa%l Ali^ 
y.) SUDHIR KUMAR NEOGI V. EMPEROR. 

8 B E. 33 = 196 I.C. 648 = 14 E.P. 214. 

-Sb. 247 and 259 — Relative scope and applica- 
bility. See Penal Code, S. 500 and Cr. p. Code, 
Ss. 198, 247 and 259. 1941 Rang.L.E. 224. 

Ss. 260 and 423 (1) (d) — Appellate or revi- 

sional Court — If can direct compensation to be paid on 
acquittal— Such order if incidental to order of acquittal. 
See 1940 Dig., Col. 479. KING v. MaunO Khin 
MaUNG. 191 1.0. 694 = 13 R.B. 166 = 

42 Or-L.J. 218. 


CR P. CODE (1898), S. 263. 

' S. 2b0-~ Applicability — Fdlse dnd frivolous or 
vcxati ous — Meani ng. 

On a complaint under S 426 and S. 447, 1. P. Code, 
in res-pect of cutting of the leaves of trees, it was found 
that the accused were entitled to the leaves, the com- 
plaint was therefore dismissed and compensation was 
awarded under S. 250, Cr, P. Code. 

Held, that the finding that the accused were entitled 
to the leaves did not make the complaint false and fri- 
volous or vexatious, and the order of compensation was 
therefore unsustainable. iLakshtnana Kuo, J.) VenK- 
AYYA V. SeeTHayya. 1941 M.W.N. 669 (2) = 

AJ.E. 1941 Mad. 884. 

S. 260 — Applicability — Warrant cases. 

S. 250 clearly applies to trial of warrant cases as well 
as summons cases. {^Almond, /.C.) GOKAL CHAND 
Z/. Said ALL 193 1 C. 468 = 13 E. Pesh. 59 = 

42 Cr.L.J. 423=A.IR. 1941 Pesh. 24. 

~ — S 250— Charge by Police after investigation — 

Order of compensation — Legality of. 

In a case charged by the police after investigation, an 
order awarding compensation under S. 250, Cr.P. Code, 
cannot be upheld. {Lahshmana Rao, /.) KaYUDU 
BaPIAH z/. JAKARAYYA. 63LW.63 = 

1941 M.W.N. 61. 

S. 250— False complaint — Finding as to — Neces- 
sity for. 1940 Dig., Col. 480. DaroPTI r. PaRAS 
Ram. 192 1.0.296 = 13 R.L. 376 = 42 CrL.J. 266= 

A.I.E. 1941 Lab. 19. 

S. 250 — Order of compensation — Sustainability 

— Conditio'is — Duty of Magistrate. 

S. 250, Cr. P. Code, requires that the Magistrate 
should, if he considers a case to be false, frivolous or 
vexatious, call upon the complainant to show cause why 
he should not pay compensation. It is necessary under 
S. 250 (2) that the Magistrate should at least indicate 
in his judgment that he had asked the complainant the 
requisite questions and he should set out the explanation 
which the complainant gave and say whether he thought 
the explanation satisfactory, and if so, why. If the 
Magistrate has not complied with these requirements, his 
order for payment of compensation cannot be sustained. 
{HorwilL y.) NAMBERUMAL NAIDU v. MUTHU 

Kalathi Mudali. (1940) 2M.L.J. 1038. 

S. 262— Applicability — Case started on police 

challan. See 1940 Dig., Col. 480. HanSRAJ v. EM- 
PEROR. 1911.0. 636 = 13 E.N. 212 = 

42 Cr.L. J. 208. 

■■■ S. 252 (2) — Powers under — If can be exercised 
only once. 1940 Dig., Col. 480. HaNSRAJ v. EM- 
PEROR. 1911.0. 636 = 13 RN. 212 = 

42 Or.I».J. 208. 

S. 263 Applicability — Test to determine 

whether charge is '^groundless** — Duty of Magistrate^ 
If bound to examine all witness named by complainant. 
The application of S. 253 (2), Cr. P, Code, depends 
upon the evidence already recorded where the Magistrate 
takes action under that section ; the materia! word is 
“groundless** and each case must be taken on its own 
facts. “Groundless** means that there are no grounds 
for the charge. It is not always necessary to call all the 
witnesses named by the complainant ; but the Magis- 
trate should not come to a conclusion that the charge is 
groundless unless he has at leasf ascertained from the 
complainant what is the nature of the evidence which 
the other witnesses are going to give. He is to arrive 
at his conclusion judicially and not capricioosly, and no 
general rule can be laid down as to the amount of 
evidence to be taken to enable the Magistrate to say 
that a charge is groundless. (Oapis, C,J,) MaHOMSD 
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OR. P. CODE (1898), S. 256. 

Ibrahim z/. T.C.H. Nahghton. 

I.X1.R. (1941) Ear. 345 = 

196J:.0. 755 = A.I.R. 1941 Sind 198. 

S. 256 — Any remaining witnesses’ — Meaning. 
See 1940 Dig., Col. 48l. HANSRAJ v. EMPEROR. 

191 1.C. 636 = 13 R.N. 212 = 42 Cr.L.J. 208. 
Ss. 256 and blO — lVti/i to cros^-examme chemi- 
cal examiner— Request when to be made. 

If an accused denies or questions the accuracy of a 
chemical analyser’s report, he should do so at the earliest 
possible moment Cf.(?.,) when under the provisions ol 
S. 256, Cr, P. Code, he is required to state whether he 
wishes to cross-examine any of the witnesses for the 
prosecution whose evidence has been taken and the 
chemical analyser whose report is admissible under 
S. 540 is induced amongst such witnesses. l^Davies.') 
Emperor v. Zahoor all 1940 A. M L.J . 98. 

S. 257~Court, if bound to summon all witnesses. 

See 1940 Dig.. Col. 481. VlSHAMBAR DaYAL TRI- 
PATHi V, Emperor. 42 Cr.L.J. 40= 

A.I.E. 1941 Oudh 33. 

S. 257 {X)—Duty of Magistrate— Application by 

accused for process to witnesses — Refection on ground 
that many witnesses have been already examined and 
that the case would be prolonged — If justified. 

Under S. 257 (1), Cr. P. Code, a Magistrate is not 
entitled to refuse to call witnesses whom an accused 
desires to be summoned in his defence because their 
number is large or the result would be to delay the case. 
Before a Magistrate refuses to summon a witness he 
should ascertain from the accused briefly the substance 
of the witness’s evidence or the point w'hich the witness 
is to be summoned to prove, and then if he comes to the 
conclusion that a witness is to be summoned for the 
purpose of vexa'.ion or delay for defeating the ends of 
justice, he is entitled, after giving his grounds in writ- 
ing, to refuse to issue process. But to reject an applica- 
tion to call witnesses on behalf of an accused merely 
because enough witnesses have been examined is not in 
itself a sufficient compliance with S. 257; and although a 
case may have been already prolonged, the accused is 
not always responsible for the prolongation of a case. 
(Z?<im, C .J. and Lobo, /.) JUMO LaL BaKHSH v. 
Emperor. I.L.E. (1941) Ear. 66 = 

A.I.R. 1941 Sind 177. 

— — -S, 257 (1) — Recall of prosecution witnesses for 

cross-examination— Accused ^ when may be allowed. 

The challan in the case was placed by the investigat 
ing officer before the Prosecuting Inspector on 22nd 
February, 1941 and the very same day it was placed 
before the Sub-Divisional Magistrate in camp 
together with the prosecution witnesses, all of whom 
were examined. On the following day, 23rd February, 
1941, the Magistrate directed the release of the accused 
on bail and fixed 5th March, 1941, for defence evidence. 
The accused were only released on 4th March, 1941 and 
on the 5th asked for an adjournment In order that the 
prosecution witnesses might be recalled for “cross- 
examination.” The Magistrate rejected this application 
■ on the ground that the accused “have had the legal 
opportunities of cross-examination.” 

Held, that in the circumstances it was reasonable that 
the accused should be allowed to recall the prosecution 
witnesses for cross*examination. {,Skemp, /.) KaRAM 
Dad V, Emperor. a.I.R. 1S41 Lab. 414. 

— — Ss. 268 (1) and 367 f2) Wi— Mandatory 
character of S , Judgment neither acquitting 

nor convicting one of the accused — Effect, 

Under S. 258 (1), Cr. P. Code, it is imperative that 
if in any case in which a charge has been framed the 
Magistrate finds the accused not guilty, he shall record 


OR. P, CODE (1898). S. 288. 

an order of acquittal. The provisions of this section 
are mandatory. Further Cls. (2) and (4) of S. 367 
require that the judgment should state in the case of 
a conviction, the offence of which the accused is 
convicted, and in the case of an acquittal, the offence 
of which the accused is acquitted. Where a judgment 
does not contain either an order of conviction of 
acquittal of one of the accused, it amounts to a 
flagrant disregard of the provisions of Ss. 258 and 
367 -and is likely to be set aside. {Ghulam Hasariy 
/.) Diwan V, Raja Ram. 194 I.C. 872 = 

1941 OWN. 889=14 R.O. 55 = 1941 O.L.R. 532= 

1941 A.L.W. 783=42 Cr.L.J. 633 = 

1941 A.W.R. (C.C.) 245 = 1941 A.Cr.C. 185 = 
1941 O.A.568 = A.I.R. 1941 Oudh 575. 

S. 261 {yf)—' Municipal Acts*' — Meaning of — 

Bengal Food Adulterati07i Ait — If a Municipal Act, 

The intention of the Legislature in referring to MunW 
cipal Acts under S. 261 {Jo), Cr. P. Code, was to provide 
that offences against Acts such as the Calcutta Municipal 
Act or the Bengal Municipal Act should be tried by 
Benches of Magistrates duly empowered, but this provi- 
sion would not cover an Act of general application like 
the Bengal Food Adulteration Act {Edgley, J,) 
JAGNARAYAN HaLDWAI V, BHATPARA MUNICI- 
PALITY. 45 O.W.N. 139. 

S. 263 — Summary procedure if adopted — Use of 

summary trial forms —Evidence recorded in full— Ex- 
haustive judgment delivered , 

Where the evidence of all the witnesses was recorded 
in full together with their cross-examination and an ex- 
haustive judgment was delivered, the mere fact that at 
the top of the record appears a “Form kept under S. 263 
of Act X of 1802” cannot be taken to mean that the 
summary procedure was actually adopted. {Edgley, J.) 

Jagnarayan Haluwaiz/. Bhatpara Municipality. 

46 O.W.N. 139. 

S. 274 — Trial with seven jurors — Presumption. 

See 1940 Dig., Col. 482. MiRZA AKBAR v, EMPEROR. 

67 I.A. 336 = LL.R. (1940) Lab. 612= 
I.L.E (1940) Ear. (P.O.) 302= 1941 O.W.N. 4S = 
43 Bom.L.R. 20 = 45 O.W.N. 269 = 43 P.L.E. 69 = 

1941 A L.W. 48 = 1941 A. Or C. 11 = 
73 C.L.J. 262= (1940) 2 M.L.J. 811 (.P.C.). 

S. 276 — Construction — Finding as to accused be- 
ing European or Indian subject — What amounts to — 
Application for trial by majority of European or Indian 
jurors at trial in Sessions Court — Maintainability — Duty 
of Magistrate holding enquiry — Cr. P. Code, Ss. 443 
and 447. See 1940 Dig., Col. 483. Emperor v. 
ALBERT Barney. 191 I.C. 487 = 13 R.P. 323 = 

7 BR. 202=A.I.R. 1941 Pat. 163. 
S. 287 — “Duly recorded" — Meaning of — Ex- 
amination of accused — Object of — Evidence insuffici- 
ent to implicate accused — Answers elicited by Court 
and recorded — If “duly*’ recorded — Admissibility in 
evidence at trial. 1940 Dig., Col. 484. Emperor 
V. KuppammaL. 195 I.C. 129 = 14 R M. 133= 

42 Cr.L.J. 677 = A.I.R. 1941 Mad. 1. 

S. 287 — “Duly recorded” — Meaning — Prelimi- 
nary inquiry — Magistrate questioning accused under 
S. 209 — Accused filing written statement — Such state- 
ment — If one “duly recorded” — Admissibility — Ss. 209 
and 342. 1940 Dig., Col. 484. Krishnan, /« r/. 

1931.0. 339 = 13 E.M, 666 = 42 Cr.LJ. 402= 

A.I.E. 1941 Mad. 296. 
S. 288— Construction — Evidence given by wit- 
ness in Committing Magistrate’s Court — Use of in pre- 
ference to evidence in Sessions Court — If justified. See 
1940 Dig., Col. 485. NEBTI MaNDAL v. Emperor. 

22Pat.L.T.98. 
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— S. 288 — Scope — Witnesses giving evidence 

before Committing Magistrate as to certain facts — 
Subsequent change of evidence in Sessions Court — 
Depositions before Committing Magistrate — Admissi- 
bility at trial. See 1940 Dig., Col. 485. PaCHayanNA 
GOUNDAN, In re. I.L E. (1941) Mad. 172 = 

1921.0 299 = 13EM 661 = 42 Cr.L.J. 266 = 
A I.E. 1941 Mad 268 = ( 1940; 2 M.L.J. 767. 

-3. 288 — Transfer of evidence in the Committing 
Court to the Sessions Court — Value to be attached — ! 
Corroboration — Necessity. See 1940 Dig., Col. 485. I 
Parmanand V . Emperor. j 

IL.E. (1941)Nag. 110 = 42 Or.L J. 17- 

——3. 289 — Duty of Judge — Absence of evidence 
against accused — Duty to direct jury to return verdict 
ef acquittal. 

Under S. 289, Cr. P. Code, in a case tried by the 
jury, it is well-settled that if the Judge comes to the 
conclusion that there is no evidence to go to the jury, it 
is the duty of the Judge to direct the jury that in law 
they must acquit. There are always cases on the border 
line and it may be difficult sometimes to say on which 
side the particular case falls. But the general principle 
clearly is that it is the function of the jury, in a trial by 
jury to determine whether the evidence is true and if the 
Judge thinks that the prosecution evidence, if true, will 
lead to a conviction, then he is bound to leave the case 
to the jury. He may think that the prosecution case is 
inherently improbable, that the evidence is discrepant, 
and that it is of a class which is generally unreliable, 
for example, the evidence of discharged servants ; but 
if he thinks that though weak, the evidence, if true, 
will justify a conviction, he must leave the case to the 
jury, cautioning them about the weak points in 
the evidence. But if the Judge, after the prosecution 
case is closed, comes to the conclusion that, assuming 
that the jury believe every word of the prosecution evi- 
dence, nevertheless they will not be justified in convict- 
ing, then he is bound in law to say so and to direct the 
jury that in law they must bring in a verdict of not 
guilty, and he ought not in such a case to leave the 
matter to the jury. {Beaumont^ C.J., Broomfield and 
fVassoodew, J /.) EmPEROR v. ThOKARSI NaRSI, 

19410. 6 = 42 Cr.L.J. 613 = 13 R.B. 365 = 
43Bom.LE. 238 = A.LE. 1941 Bom. 125. 

— 3. 289— of Judge — Ho evidence to go to 
jury^Withdrawal of case from jury — Discretion — 
Exercise of. 

S. 289, Cr. P. Code, confers in terms a discretion on 
the Judge, but it is discretion which must be exercised 
judicially ; it is quite clear that where the Judge is satis 
fied that there is no evidence to go to the jury, he must 
in his discretion withdraw the case from the jury, or. in 
other words, direct them to return a verdict of not 
guilty. All questions of law have to be decided by the 
Judge, and the question whether there is any evidence to 
go before the Juiy is a question of law. The jury have to 
decide all questions as to the reliability of the evidence 
and it is for them to determine which view of the facts 
is true. The Judge may consider that the evidence led 
for the prosecution is very weak, that there are discre- 
pancies in it, that it is of a type usually found to be 
unreliable, and that the story is inherently improbable. 
All such defects he ought to bring to the notice of the 
jury, but if the evidence is such that if it is believed by 
the jury, it must lead to a conviction, then the Judge is 
bound to leave the question to the jury, because it is for 
them to decide whether the evidence is to be believed or 
not. But if the Judge comes to the conclusion that, 
assuming that the jury believe the whole of the evidence 
placed before them, in law they cannot convict the 


CE. P. CODE (1898), 3. 297. 

accused, then he is bound to hold that there is no evi- 
dence to be placed before the jury, and he 1$ bound to 
direct them in law to return a verdict of not guilty. 
{Besumont^ C.J., IVadia and Sen, JJ.^ EmPEROR v, 
DawOod HaSHAm. 193 I.C 869=13 E.B. 351 = 

42 Cr.L J. 470 = 43 Bom L.R 246 = 

A I.E. 1941 Bom. 123 (F.B.). 

S. 289 (2) — Duty of Judge under — Offence not 

made out on facts found and evidence recorded — Duty to 
direct jury to return verdict of not guilty — Reference to 
High Court after perverse verdict of guilty— Propriety. 

Where on the evidence recorded and the facts found, 
the Sessions Judge is of opinion that the essential ele- 
ments of the offence charged are wanting in the case and 
that the act of the accused did not constitute any offence, 
it is the duty of the Judge under S. 289 (2), Cr. P. 
Code, to direct the jury to return a verdict of not guilty. 
The Judge ought to tell the jury that even if they believ- 
ed every word that the prosecution witness said, the 
accused were not guilty of any offence and therefore 
they must return a verdict of not guilty. It is not fair 
or proper for him to charge the jury at length discussing 
all the elements of the offence, and then to make a 
reference to the High Court after the jury has returned 
a perverse verdict of guilty. Such a reference need not 
be made, for it is the duty of the Judge to find whether 
the elements of an offence had been made out. {Burn and 
Happen, JJ.) f HITRAVELU TheVAR, In rr, 

197 I.C. 71 = 64 L.W. 482 = 1941 M.W.N. 679(2)= 
A.I.E. 1941 Mad. 763 = (1941) 2 M.L.J. 207. 

Ss. 297 and 423 (2) — Charge to the jury — 

Directions on the question of law — Failure to give — 
Effect. 

It is the clear duty of the Judge to explain the 
ingredients of the offence with which the accused are 
charged and to give directions on the law so as to make 
the law clear In relation to the facts of the case and the 
evidence adduced. The mere reading of the sections to 
the jury does not amount to explanation of the law. The 
omission of the Judge in these matters vitiates the 
verdict and it should be considered erroneous within the 
meaning of S. 423 (2), Cr. P. Code. {Ghulam Hasan, 
J.) ISRAR Husain v . Emperor. 195 1 0. 871= 
1941 O.W.N. 874 = 14 E.O. 88 = 1941 0 L.R. 674= 
1941 A. W.R. (CO.) 260 = 42 Cr.L. J 728 = 
1941 A.Cr.0. 176= 1941 O.A. 673= 

A.I.E. 1941 Oudh 567. 

S. 297 — Charge to jury— Kidnappingand ahdue - 

tion — V erdict umier both heads — If can he asked for. 

It is a complete misunderstanding of S. 366, I. P. 
Code, to ask the jury for a vei diet under both heads of 
kidnapping and of abduction. There cannot be any such 
verdict. A person kidnaps a woman with the intent or 
knowledge specified in the section and thereby commits 
an offence under S. 366, if the evidence establishes that 
the woman is under l6: if she is not, the offence under 
the section is abduction. (^Bartley and Sen, //,) 

Krishna Chandra Sardar v . Emperor. 

450.WN 27. 

Charge to fury — Sexual offences — Pro- 
per direction. 

In the case of offences of the nature of kidnapping or 
abduction or sexual offences, the Judge should direct the 
jury that it is unsafe to convict the accused on the un- 
corroborated testimony of the prosecutrix but he should 

fi'at in spite of the warning if they are 

sattsfied that she is telling the truth, they are at liberty 

to convict him. If the Judge tells the Jury that the girl 
IS obviously lying and therefore her evidence is defective, 
this direction is clearly most inadequate. {^Bartlty and 
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//.) Krishna Chandra Sardar v. Emperor. 

45 C.W.N. 27. 

S. 297— Defective charge — Summarising evi-. 
dence against each accused and asking jury if he is 
falsely implicated. 4S'r'^ 1940 Dig., Col. 486. MUJJAF- 
FAR Shaikh t/. Emperor. 1931.0.302= 

42 Or.L.J. 386 = 13 R.C. 391 = 72 C.L.J 533 = 

A.I.R. 1941 Cal. 106. 

S. 297 — Duty of Court — Summing up of tvi^ 
dence and statement of law — What the Judge should do* 
Under S. 297, Cr. P. Code, the Court’s duty is to sum 
up the evidence for the prosecution and the defence and 
then lay down the law by which the jury are to be 
guided. The section nowhere requires that all the 
arguments addressed by the respective parties should be 
gone over again. To do so at length is to confuse the 
jury. What the jury really require is assistance in 
applying their minds to the ascertainment of the true 
state of the facts so far as it can be determined from the 
evidence. In many cases it will be found a more 
convenient method to state first to the jury the things 
which the accused are said to have done, and to tell 
them in as concrete terms as possible what 
offences particular alleged acts will constitute in the 
presence or absence of the particular intentions im- 
puted. The tests for determining the facts are to see 
not only whether the evidence is consistent but how far 
it agrees with established and admitted facts and the 
probabilities of the case. To enable the jury to apply 
these tests it will assist the jury if the Court presents 
clearly to them the facts which can be said to be admitted 
or established and then takes them to the evidence to 
see how far the case of each party 6ts in with the 
probabilities and with those facts. i^Rowland^ /.) 
BaKHORI GOPE V. ABDUL HALIM. 

196 1 C. 107 = 7B.R. 876 = 14 R.P. 84= 
1941 P.W.N. 266 = 22 Pat.L.T. 327 = 

A.I R, 1941 Pat 362. 

Ss. 297 and 298 — Duty of Judge — Charge 

against several persons^Considerable body of evidence 
adduced — Duty of Judge to marshal evidence against 
each accused^ 

Where several persons are tried together on a charge 
under S. 401, I. P. Code, and there is a considerable 
body of evidence it is the duty of the judge to marshal 
the evidence against each of the accused and should 
conclude his charge with a summary of the evidence 
against each accused, so that the jury should be quite 
clear in their minds what evidence there is against each 
of the accused. i^H^rwilL Jf) SubbaRaya AyyaR r;. 
Emperor. 194 I.O. 857 =42 Or.L.J. 631 = 

14 R.M. 138 = 63 L W. 567 = 1941 M W N. 371 = 

A.I.R. 1941 Mad. 658. 

S. 297 — Duty of Judge — Charge open to 

criticism tn some respects^ but fair as a whvle — If 
ground for reversal of unanimous verdict of jury. 
Although a Judge’s charge to the jury is open to 
criticism in certain respects, if read as a whole, it is an 
honest attempt to place before the jury the considera- 
tions favouring the prosecution as well as the defence 
and to ask the jury to choose between them, a unani- 
mous verdict of acquittal ought not to be sec aside on 
that ground, especially when the trial has lasted for a 
long time and the jury had bfen addressed at length by 
both sides, {fh^land, J ) BaKHORI GoPE v- ABdul 
Halim. 196 I.O. 107 = 7B.R. 875 =14 R.P. 84= 

1941 P W.N. 265= 22 Pat.L.T. 327 = 

AIR. 1941 Pat. 362 
Ss 297 and ^^%-Duty of Judge-Several per- 
sons chargea with offences triable by jury and offences 
tiabU with Judge with aid of assessors - Duty to sum 
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up evidence against each accused — Charges under Ss.%^^ 
148 and 460, /. P . Code, on same facts — Judge failing 
to place evidence against each accused or ifi express defi- 
nite opinion as to credibility of witness — Verdict of 
guilty — Sustainability. 

In the Case of a trial before a jury of several accused 
persons, it is the duty of the Judge to sum up and place 
before the jury the evidence against each of the indivi- 
dual persons. He must also point out to the jury the 
defects in the evidence in respect of the individual accu- 
sed persons. In a trial with jury, the Judge is not a 
Judge of fact at all, and any observations which he 
makes as to the credibility of the witnesses are not bind- 
ing on the jury. Bat in a trial with the aid of assessors 
the Judge is a Judge of fact and he is bound to give his 
opinion on the credibility of witnesses. Where on the 
same facts, several persons are tried on charges under 
S. 395. I. P. Code, and also under Ss. 148 and 480, the 
charges under the latter sections not being based on any 
acts other than the acts necessary to be established by 
the prosecution for the offence under S. 395, if the Judge 
does not sum up the evidence against each of the accused 
and fails to point out the defects in the evidence and 
also omits to express any definite opinion on the credi- 
bility of the witnesses, and the jury return a verdict of 
guilty under S. 395, and they as assessors also find the 
accused guilty under Ss 148 and 460, the verdicts must 
be considered to be vitiated and the convictions must be 
set aside. While there should be a retrial under S. 395, 
I. P. Code, there should be no retrial in respect of the 
charges under Ss. 148 and 460, because the charges 
under these latter sections need not be framed at all. 
{Agarwala and Meredith, //.) ARJUN PANDA v. EM- 
PEROR. 7 Cut.L.T. 82. 

S. 297 Evidence — Case depending on circums- 
tantial evidence — Absence of motive— Duty of Judge to 
emphasise. See 1940 Dig., Col. 487. Upfndranath 
Ghose v. Emperor. 192 I.c. 362= 

18 R.C 329 = 42Cr.L J. 286. 

S. 297 — Evidence — Circumstantial evidence 

Proper direction. See 1940 Dig., Col. 487. MujjaffaR 
Sheikh t/. Emperor. 19810 302= 

42 Cr.L. J. 386 = 13 R.C. 391 = 72 C.L.J. 633 = 

A.I.R. 1941 Cal. 106. 

S. 2^1— Laying down the law — Meaning of— 

Citation of authority and reading of headnotes of 
reported decisions — Propriety of. 

Although there is no rigid rule of law against the 
citation of authority by the Judge to the jury, the 
practice of reading out headnotes or other portions of 
the report of a case not before them to the members of a 
jury is a dangerous practice. It is also preferable to 
avoid the practice of citing recorded authority in 
support of observations which are the fruit of the 
experience of Judges in matters of fact and are not 
expressions regarding quections of law. The unnecessary 
citation of deeWions ought to be deprecated. {.Rowland, 
/.) BAKHORI Cope v. Abdul Halim. 

196I.C. 107 = 7 B.E. 876=14 R.P. 84= 
1941 P.W.N. 266 = 22 Pat.L.T. 327= 

A.I.R. 1941 Pat. 362. 
— Ss 297 and 298— Misdirection— Exclusion of 
relevant evidence of accused— Omission to stress that 
prosecution witnesses were interested. See 1940 Dig 
Col, 488 PaTEVYA. In re. ® ’ 

193 I.O. 375=13 R.M. 687 = 42 Cr L.J. 414 = 

. ^ A-I.R 1941 Mad. 339. 

0.297 — Misdirection— Offence under S. 411, /. 

P. Code — Accused found in possession of stolen property 
—Direction that burden of proving innocence lies on 
him. 
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If in a trial for an offence under S. 41 1, I. P. Code, 
the Judge says in explaining the law to the jury that if a 
person is found in the possession of stolen properly 
under circumstances which point to his having the know- 
ledge that the property is siolen or reason to btlieve it 
to be stolen, then the burden of proof that he is inno- 
cently in possession of it or that he has not got the guilty 
knowledge rests upon him, it is a clear misdirection. In 
such circumstances, the jury should be told that they 
must, in the absence of any reasonable explanation, find 
the accused guilty but that if an explanation is given 
and the jury think that the explanation may reasonably 
be true, though they are not convinced that it is true, the 
accused is entitled to an acquittal, because the Crown 
has not discharged the onus of proof imposed upon it of 
satisfying the jury, beyond reasonable doubt of the accu- 
sed’s guilt, which onus never changes and always rests cn 
the prosecution. (^Bartley ami Lodge //.) Fateh 
ALI V. EMPEROR. 46 C.W.N. 64. 

Ss. 297 and 298 — Misdirection — Omission to 

state evidence against each accused in respect of parti 
cular counts. 19-10 Dig., Col. 488. PATEYV.y, Jn 
re. 193 1.C. 375 == 13 E.M. 687 = 42 Cr L. J. 414 

A.I.R. 1941 Mad. 339. 

- " 3. 297 — Misdirection — Question of reasonable 

doubt — Judge stating that jury must have reasons for 
doubt. 

Where the charge of a Judge to the jury almost 
assumes that the prosecution case is proved and throws 
the onus on the accused to establish his innocence, and 
the Judge repeats more than once that the jury must 
have reasons for their doubts before they can consider 
that they have a reasonable doubt, the charge is open to 
serious objection. {^Henderson and Roxburgh^ JJ.) 

Emperor v. Sekandar Ali Shah. 

196 I.O. 774-14 R.0. 137-42 Or L.J. 781 = 

A.I.R. 1941 Cal. 406. 

3. 297 — Non-direction — Offence under S. 368, 
Pesiai Code — Failure to explain offence. 

In the case of a trial of an offence under S. 368 
Penal Code, when there is no evidence establishing the 
charge under that section, the failure of the Judge to put 
clearly to the jury and to indicate that an offence undt r 
S. 368, Penal Code, consists in something more than the 
wrongful concealment or confinement of a woman 
amounts to a material non-direction in the charge and 
therefore a conviction under S. 368, Penal Code, cannot 
be sustained. {^Bartley and Lodges //.) KaMala 
PRASAD Emperor. 195 I.C. 12=14 R.C. 37 = 

42 Cr.L.J. 649= A.I.R. 1941 Cal. 315. 

—“—3.298 (1) (c) — Misdirection — Duty of Judge — 
Confession — Judge satisfying himself as to voluntary 
nature —Charge to jury — Judge saying that it was for 
the jury to decide whether it was voluntary — Propriety, 

Under S. 298 (1) (c), Cr. P. Code, the Judge should 
take upon himself for the purpose of admitting a con- 
fession into evidence, that it was voluntarily made 
while at the same time leaving it to the jury, for the pur- 
pose of determining what weight should be given to it, 
to decide both whethe'’ it was true and whether it was 
voluntary. A sessions Judge trying a c..S5 of dacoity with 
a jury, after Satisfying himself that a confession was 
voluntary before allowing it to go to the jury, in the 
course of his charge to the jury said : “It is for you to 
decide whether this statement was made voluntarily or 
not.*' 

L/eldy that there was no misdirection in the charge to 
the jury. {Rowland and Shearer ^ //.) SUKER 

Dusadh V, Emperor. 20 Pat. 647-192 10. 888 = 
22 Pat.L.T. 297-7 B.R. 496 = 42 Cr.L.J. 3^3= 

I 


CR. P. CODE (1898), 342. 

13R.P 663 = 1941 P.W.N. 69 = 
A.I.R. 1941 Pat. 303. 

Ss. 326 and 327 — Power of Assistant Sessions 

Judge to ifsue precept for summoning jurors — Case 
adjourned to next month — Fresh set of jurors — If to be 
summoned . 

It cannot be said that an Assistant Sessions 
Judge to whom the Sessions Judge has trans- 
ferred a case has no power to issue the precept for sum- 
moning jurors under S. 326, Cr. P. Code. The Assistant 
Sessions Judge has certainly the powers conferred on the 
Court of Session under S. 327. If a set of jurors have 
been summoned by the Sessions Judge for a whole 
Session, it is still open to the presiding officer of any of 
the Courts holding Sessions to summon another set of 
jurors for a particular trial if it is not convenient or 
practicable for the trial to beheld by jurors of the set 
summoned by the Sessions Judge under S. 326. It is 
not, in practice, usual for the Sessions Judge to act 
under S. 32^\ summoning a single set of jurors to hear 
all the cases set down for hearing in a particular Session, 
hut rather to summon one set of jurors for each trial 
that has to be held, and this is in accordance with and 
authorised by S. 327. When a case is being adjourned to 
the next month alter the jurors have been summoned, 
an Assistant Sessions Judge has power under S. 327 to 
summon a fesh set of jutors, if he thinks fit to do; but it 
is not imperative, though desirable. The trial cannot be 
ch'dllenged as illegal on the ground that the Assistant 
Sessions Judge did not summon a fresh set of jurors. 
Rowland, J.) BaKHORI GOPE v. ABdUL Hm.IM. 

195 I.C. 107 = 7 B.R. 876 = 14 R.P. 84 = 
1941 P.W.N. 255 = 22 Pat L.T. 327- 

A.I.R. 1941 Pat. 302^ 

3. 339 (21— Statement contemplated by. See 

1940 Dig., Col. 492. HORI Lal v. Empekor. 

I.L.R. (1941) Nag. 372. 

' ■■ 3 341 — Powers of High Court — Woman charged 

with murder — Accused becoming unable to hear towards 
end of sessions trial — Judge unable to question accused 
under S.Z^2. Cr. P. Code — Conviction supported by 
evidence and confession— Power of High Court to con> 
firm. 

The accused, a woman, was charged with murder 
under S, 302, I. P, Code. Towards the end of the trial 
the Sessions Judge felt that she was unable to under- 
stand the proceedings as she was unable to hear the 
questions put to her under S. 342. She was represented 
by a vakil, and she followed the proceedings up to that 
stage and pleaded that the case was foisted on her. 
There was strong evidence of her guilt and there was 
besides a confession of the accused duly recorded on 
which the Sessions Judge based his conviction. 

//rA/, on reference under S. 341, Cr. P. Code, that 
no injustice had resulted from the fact that the Sessions 
Judge felt himself unable to question the accused further 
with regard to the evidence appearing against her, and 
therefore the conviction should be confirmed under S. 
341, Cr. P. Code, {Lakshmana Rao and Honoill, 
JJ ) BOYA PaT.AMMA, In re. 192 I.O, 674- 

1940M.W,N. 1269 = 42 Cr.L.J 816-13 R.M.690- 

62L W.924-A.I.R. 1941 Mad 225 = 

(1941)1M.L.J. 20. 

3. 342— .ApplicaSilitv — Additional evidence 
taken under S. 428. See 1940 Dig., Col. 493. NaTHU 
Singh v Emperor. A I R. 1041 Nag. 66. 

——3. 342 Applicability — Summary trial in sum- 
mons case— Case under S. 22, Cattle Trespass Act, 
See 1940 Dig., Col. 493. EmpEROR v. KONDIBA 

®ALAJi. 13E.D. 163“42 0r.L.J.71. 
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S. 342 — Examination of accused^Scope and 
object of. 

When the accused is questioned under S. 342, Cr. P. 
Code, it is generally expedient that he should have his 
attention drawn to circumstances which appear to 
strengthen the prosecution case against him, so that he 
may be expressly given an opportunity of explaining 
them. {^Bennett and Ghulam Hasan^ //•) Parmej^H- 
WAR Din V. EMPEROR, 195 IC. 630 = 

1941 0 A. 689 - 1941 0 L R. €09 = 
1941 A.WR (C.C) 265 = 1941 A. L.W 866 = 

14R.0. 110=42 Or L.J, 758=1941 A.Cr C 198 = 
1941 O.W.N. 981=A.LR. 1941 Oudh 517. 

S. 342 — Omission to examine accused after 
charge-^lllegality. 

If no prosecution witnesses are either examined or 
cross-examined after the framing of the charge, the 
omission to examine the accused again is not illegal. 
{BhideyJ.) GhauS MahOMED?'. EmpfROR. 

43 P.L.R. 436 = A.I.R. 1941 Lah. 322 

— S. 342 — Omission to examine accused after 
further cross-examination of prosecution witnesses — 
Effect of. 

Where the accused was examined under S. 342, Cr, 
P. Code, after the witnesses for the prosecution had 
been examined but was not examined again after some 
of them were re-called at his request and further cross 
examined by him after he had been called on for his 
defence. 

Held, that there had been no non-compliance with the 
provisions of S. 342, Cr. P. Code. {Edgley, /.) 
Girilal Mondal V, Emperor. 45 O.W.N. 328. 

-3. 842 — Seope — Examination of prosecution 

witness afUr charge — Omission to examine accused 
thereafter — Effect on trial. 

The omission to examine the accused after the exami- 
nation of prosecution witness after framing of the 
charge vitiates the trial and conviction of the accused. 
{Likshmana Rao. J.) MAHOMED ABDULWAHAB v. 

Emperor. 1941 M.W.N. 679 ri) = 54 L.W. 249 = 

A.I.R. 1941 Mad. 653. 
— — S. 342 — Scope — Non-compliance — Effect — If 
vitiates trial — S. 537. 5^^ 1940 Dig,, Col. 494. Em- 
peror z/. KONDIBA Balaji. 13R.B 153 = 

42 Cr. L J. 71 

S. 344 — Adjournment sine dit^Legality of 

order. 

S. 344, Cr. P. Code, does not provide for an indefinite 
adjournment of a case. An order adjourning a case 
sine die is, therefore, illeeal. {^Derbyshire, C.J. and 
Bartley, J.) EMPEROR v. EBRAHIM. 

I.L.R. (1941) 2 Cal. 281=45 O.W.N. 768. 

— — S. 344 — Adjournment sine die — Legality of 
order — Request by Prosecuting Inspector for adjourn- 
ment for obtaining Government orders — Duty of 
Magistrate. 

Per Derbyshire, C./.— Under S. 344, Cr. P Code, the 
Magistrate can adjourn an enquiry or trial until such 
time as he considers reasonable. He cannot adjourn a 
case sine die on the request of a Prosecuting Inspector 
for a definite period of adjournment to enable him to 
obtain orders from the Governmenf regarding the 
prosecution of the case. 

Henderson, J. — The Magistrate should prosecute 
the matter further to discover why it is that the police 
are unwilling to go on with the case. Unless they are 
able to produce some reasonable excuse he should insist 
that the trial should go on. {Derbyshire, C.Ji and 
Henderson, I ^ EMPEROR: V. RAHAMATALI. 

. 45^,W.N. 819. 


OR. P. CODE (1898), S. 345. 

■ “■ "S. 344 — Applicability — Adjournment under 

S. 526 (8) on accused intimating intention to move for 
transfer — Perwer of Magistrate to order payment of costs 
of the day to prosecution. 

Where a party to a criminal proceeding is desirous of 
moving the High Court for transfer, all that he has to 
do is to intimate to the Court his intention to move the 
High Court for transler. It is the duty of the Court to 
fix a day within which the applicant will have to move 
the High Court and also tbe security which the applicant 
will have to furnish. On the applicant’s compliance, 
the Court has simply to grant an adjournment; but in 
doing so the adjournment is granted not under S. 344, 
Cr. P. Code, but under S 526 (8) which leaves the 
Court no option. The Court has no jurisdiction to order 
pa>ment of costs of the day to the prosecution. {Hor- 
will, J.) T. V. VeNKATARAMA CHETTI, In re. 

54 L.W. 632 = (1941) 2 M.L.J. 864. 

“S 345 — Complaint or police report mentioning 
offence under S. 448 read with S. 117. /,P. Code—' 
F a- ts disclosing offenre under Ss. 1A3 and 1\7,/.P. 
Code — Order allowing compounding of offence under S. 
448, but refusing offence under S. 143 to be compouniPed 
— Legality — S, ll7 — If includes 5*. 143 — Complaint — 
Construction. 

It cannot be laid down as a general proposition of 
law that an offence of abetment under S. Il7, I. P. 
Code, necessarily involves the offence of unlawful assem- 
bly under S. 143, I. P. Code. It is not correct to say 
that because S. Il7 applies to the abetment of an 
offence, an offence under S. 143 necessarily or automa- 
tically follows. Nor is the mere mention of certain 
sections in a police report or a complaint conclusive of 
the matter, as to what offences are committed. If upon 
the facts alleged on ihe first Information report, a 
Magistrate has reason to believe that an offence under 
S. 143, 1. P. Code, has been committed, it matters not 
what figures or what labels the first information or the 
complaint attaches to the facts; it is for the Magistrate 
to decide upon the facts alleged what is the offence 
alleged and what section of the Penal Code is the ap- 
propriate section. It is not for the first informant or the 
complainant, if a complaint is made to determine the 
offence or the jurisdiction of the Court. The police 
report or challan against several persons referred to 
S. 448 read with S. 117, 1. P. Code, but the facts alleged 
in the first information repot t disclosed an offence 
under S. 143. 1. P. Code, read witb S. 117, 1. P. Code, 
there being allegations of an unlawful assembly having 
been formed to take unlawful possession of Government 
property, and jalhas being arranged to be sent to make 
unlawful and unauthorized entry. The Magistrate allo- 
wed the offence under S. 448 read with S. 117 to be 
compounded, but refused to allow the offence under 
S. 143 read with S. 117 to be compounded, as he was of 
opinion that the facts disclosed also an offence under 
S. 143, read with S. 117. He also held that S. 117 
necessarily included S. 143. 

Held, in revision, (1) that the Magistrate was correct 
in refusing the offence under S. 143 read with S. 117, I. 
P.Code, to be compounded, as the offence under S. 143 
was not compoundable. The offence under S. 143. 
being an offence which directly affected the public peace 
and not merely those immediately involved, and the 
conclusion of a criminal trial concerning such an offence 
was something more than an agreement between indivi- 
duals; (2) that the magistrate was not correct in holding 
that S. .117 necessarily included S. 143, I. P. Code. 
{Davis, C.J and Weston, Jf) AGHA NaZARali SuL- 
TAN V. Emperor. I.L.R. (1941) Ear 362= 

' 'J96I.0.76l=A,LR. 1941 Sma 186. 
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CR. P. CODE (1898), S. 345. 

S. 346 — Nen~compoundable cast — Application to 

consign based on misconception — Power of Magistrate to 
revive. 

Where owing to a misconception an application is 
made to consign to the record, a non-compoundable case 
the Magistrate is entitled to revive it on application by 
the party misled. {Ghulam Hasan^ /.) KaMCHARAN 
V. EMPEROR. 196 I.C. 488 = 1941 A.L.W. 769» 

19410.W.N. 869 = 1941 0,L.E. 691 = 
14 R.O. 98 = 1941 A.W.R. (C.O.) 243 = 
42 Cr L.J. 746 = 1941 A OrO. 182 = 
1941 O.A. 565= A.IB. 1941 Oudh 610. 

S. 345 (5) — Applicability — Offence under S. 345 

(1) — Refusal of application to compound onground of 
offence falling under S. 345(2) — Conviction — Appeal — 
Appellate Court finding offence falling under S. 345 (1) 
zuAite writing judgment — Power to allow compounding 
— Procedure, 

S. 345 (5), Cr. P. Code, applies not only to an offence 
under Cl. (1) but also to an offence under Cl. (2) of 
S. 345; the sub section applies to all offences which may 
be compounded under the section. Where an applica- 
tion to compound an offence is rejected on the ground 
that the offence fell under S. 345 (2), and in appeal 
from conviction the appellate Court, while writing its 
judgment, 6nds that the offence is one falling under 
S. 345 (1), it can consider an application for compound- 
ing and then pass an order allowing the offence to be 
compounded and the consequential order of acquittal. 
{^DaviSy C.J, and IVeston^ J.) AKAN SaBZALI V. EM 
PEROR. I.L.R. U941) Ear. 429« 

A.I.B. 1941 Sind 216. 

S. 345 {^^‘-•Applicabiltiy — Panchayat — If 
bound to accept compromise— Bihar and Orissa Village 
Administration ActyS. 76 — Scope — One party resiling 
from compromise — Procedure, 

S. 345 (6) of the Cr. P. Code does not apply to a 
Panchayat under the Bihar and Orissa Village Adminis- 
tration Act. There is no provision in the latter Act 
similar to S. 345 (6). S. 76 of the Act merely enables 
a panchayat to accept a compromise and decide the 
case accordingly. But a panchayat is not bound to do 
so. In a case where one of the parties resiles from the 
compromise, the panchayat would be exercising a wise 
discretion in not acting on the compromise. {Agartvala, 
J.) Goni Mahton V. Emperor. 193 I O 49i = 
7BE 606 = 13BP 614 = 42 Or.L.J. 434 = 
1940 P W.N. 973= A-I.B. 1941 Pat 169 . 

S. 345 (6), Penal Code. Ss. 323. 392 and 462 

— Comignment to record complaint under Ss. 392 
and 452, /. P. Code — Revival — Conviction under S, 323, 
/. P. Code — Legality. 

Where owing to a misconception an application is 
made to consign to the record a complaint under Ss, 392 
and 452, I. P. Code and it was so consigned but later on 
revived on the application of the party misled it is open 
to the Court to convict the accused under S. 323, I. P. 
Code, if the necessary facts aie established. {Ghulam 
Hnian. J ) RaM Ch.ARAN v. EMPEROR. 

195 I.O. 488 = 1941 A L.W. 769 = 19410. W.N. 869 = 

1941 O.L.B 691= 14 E O. 98 = 
1941 A.WE (0.0 ) 243=42 Or L.J. 746 = 
1941 A Cr.C. 182 = 1941 O A 666 = 

A I B. 1941 Oadb 510. 

■■’Ss. 847 and 288— Commitment to Ses>ions in 
warrant ca>e— Magistrate, if required to start procee 
dXxig^denovo — Statements recorded prior to commit- 
ment — ff can be u>ed as substantive evidence. See 1910 
Dig., Col. 495 Fazal V. Emperor. 42 Or.L.J. 29. 

Ss. 348 and Sid— Applicability— Trial of old 

offender by Sub’Magistrate — Finding of guilty — 


CE. P. CODE (1898), S. 860, 

Magistrate holding that accused deserves heavier 
punishment than he was competent to award — Proper 
procedure, 

A Sub-Magistrate who tried a case under S. 457, 380 
or 411, 1.P. Code, and being of opinion that the accused 
who was guilty under S. 411, 1. P. Code, ought to receive 
a more severe punishment than he was competent to 
inflict as he was an old offender, submitted the case to 
the Sub-Divisional Magistrate under S. 349, 1. P. Code. 
The Utter acquitted the accused after a perusal of the 
record. 

Held, on a reference by the Sessions Judge, that the 
Sub Magistrate should have committed the accused to 
the Court of Session under S. 348, I. P. Code, and the 
irregularity could have been cured by the Sub- Divisional 
Magistrate by a reference to the District Magistrate 
under R. 97 of the Criminal Rules of Practice. {^I^ksh^ 
mana Rao, J.) Shkikh MaStan SahiB v. EmPEROR. 

1941 M.W N. 624 = A.I.E. 1941 Mad. 748. 

S. 349 (1-A) — Scope — Mandatory — Duty of 

Magistrate to send all the accused to superior Magistrate 
— One of two accused a juvenile to be dealt with under 
Madras Children Act — Magistrate sending latter alone 
to superior Magistrate and passing sentence on others 
Legality, 

Where on a trial of two persons on charges under Ss. 
454 and 380. 1.P. Code, a Sub-Magistrate flnds both the 
accused guilty, but he is not empowered to deal with one 
of them as he is Juvenile who has to be dealt with under 
S. 5 (1) of the Madras Children Act (IV of 1920), it is 
bis duty to send both the accused to the Sub-Divisional 
Magistrate under S. 349 (1-A), Cr. P. Code. He has no 
juri>diction to send the juvenile offender alone and pass 
sentence on the other. {^Lakshmana Rao, J ) EMPEROR 
V, Mottayvan. 1941 M.W.N. 768. 

■3. 860 — Object and scope of — Trial de ncn;o \yg 
successor— Cross-examination on commission of witness 
examined on comndssion in previous proceedings — 
Propriety. Set 1940 Dig,. Col. 496. SUKHRAMDAS v. 
Emperor. 191 I.O. 127= 13 B.3. 128= 

42 Cr.L J. 80. 

— S. 350 (1) — Cast re-transferred to original 
Magistrate— De novo trial — If can be demanded. 

If a case is re transferred to the Magistrate who 
originally heard the case before the second Magistrate 
recorded any evidence, it is not necessary to grant a de 
novo trial if demanded by the accused person, {^Bhidt, 

J.) Ghaus Mahomed v. Emperor. 

43 P.L B 436 = A I B. 1941 Lab. S22. 

S 360(1), proviso {S)— Applicability-- 

Appeal from conviction— Order fir rt-trial from parti- 
cular point — Case sent to another magistrate for re- 
trial — Right of aceused to claim “de novo*’ trial. 

Where a case is sent from one Magistrate to another 
for re trial after reversal of a conviction on appeal, even 
if it be only from a particular point in the trial, S. 350 
(3), Cr. P. Code, would apply and it would be open to 
the accused to ask for a “Jr novd* trial, and to ask for 
all witnesses to be re-summoned and re-heard under 
S. 350(1). Cr. P. Code. (^Davies, CJ. and Lobo, J,) 
Viroomal i/. Emperor. I.L.B (1941) Kar. 167= 

196 10 275 = 14 B.S. 62 = 
42 Or.L J 837 = A I B 1941 Sind 144. 

— S. 350 (1), Proviso a) — Claim for de novo trial 

— Order re»umm >ning wiinesse>— Witnesses not exa- 
mined in chief — Legality of trial — Acquiescence of 
accused— Effect. 1938 Dig., Col. 548. PURDSHOT- 
tamrao V. Emperor I L.B. (1941) Nag. 496. 

S. 360 (1) and proviso {^^'^—CamtruetioH and 

relative seope—Rt-commencement af trial by magistrate 
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CR. P. CODE (1898), 9. 350. 

and commencement under proviso re summoning wit’ 
nesses— Distinction — Effect on charge already framed. 

The effect of an accased person demanding the re- 
summoning and re-hearing of witnesses under pro 
viso U) to S. 350(1), Cr. P. Code, is not the same as 
where a Magistrate himself re commences a trial under 
5.350(1). The difference in the wording ofsub- 

5.(1) and the proviso to it leads to the conclusion that 
when a Magistrate ‘re-commences’ a trial under S, 350 
(1), he leaves every thing in the previous trial behind, 
and the charge framed, if any, in the prior proj:eedings 
is annulled. Where, however, he commences proceed- 
ings under the proviso (a) to S. 350 (1) and the accused 
demands all or any of the witnesses to be re-summoned 
or re-heard, he does not “re commence” the trial, but 
continues the trial begun by his predecessor. The 
charge already framed subsists and is not annulled. 
{Davies. C.J.and Loboy /.) PlR MOOSAJAN v. 
BaChayO SlLU. I.L.R.(1941y Kar. 171- 

196 I.C. 844= A.I.E. 1941 Sind 160. 

S. 350 (1), proviso {^— Right of accused— 

Accused recalling witnesses but not desiring to examine 
all — Discretion of Magistrate to examine all. 

There is nothing in S. 350, Cr. P. Code, which pro- 
^ Mbits a Magistrate from exercising his discretion of 
examining all the witnesses again, merely because the 
accused who has recalled them has .sxercised his right 
under proviso (<t) to S. 350. Though the accused who 
has recalled the witnesses has a right to say that no 
more witnesses should be examined, that right is subject 
to a limitation, namely, the privilege of the Magistrate 
under S. 350 (1) to examine all the witnesses. {Ho*willy 
/.) PaLAYAN. In re. 64 L W. 307 = 

1941 M W.N. 1077 = A.I.E. 1941 Mad. 825 = 

(1941) 2 M.L J. 401. 

Ss. 357 to 360 — Recording of questions disallow 
ed— ‘Duly of Magistrate See 1940 Dig., Col. 497 
Dewan Singh Maftom v. Emperor. 192 1.O, 347= 

13 E.L. 380 = 42 Cr.L J. 284. 

Ss. 367 and 424 — Contents of appellate judg 

ment. 

It is the duty of an appellate Magistrate to state in 
his judgment the points for determination! to give his 
determination regarding those points and his reasons 
therefor. No useful purpose is served by his merely say- 
ing that the prosecution case has been proved. {Seuy J.) 
Rajani Kumar v. Emperor. 46 C.W N. 794. 

■—3. 367 (6) — Award of lesser penalty—Duty of 
Court to give proper reasons. Ste 1940 Dig.. Col. 

499. Mianji Khan*». Emperor. 1921.0.179 = 

IS R.Pesh. 35 = 42 Cr L. J. 254 

iS. 869 — Bench Court — Power to review or rectify 
errors in judgment — Illegal disposal of case by Bench 
of Magistrates—Subsequent review and re hearing — 
Legality, 

A Bench Court has no power to correct errors in its 
judgments or to review its own illegal orders. Such 
power vests only in the High Court. Three Bench 
Magistrates sat to consider a case. At a later hearing 
of the case a fourth Magistrate also joined. At the 6nal 
hearing there were only three Magistrates present, of 
whom two had sat throughout. As the compDinant was 
absent, the case was dismissed under S 247 Cr. P. 
Code. Later the Magistrates realised that they had 
passed an illegal order, as the Magistrate who did not 
sit at the first hearing had no power to participate in the 
disposal of the case, and they proceeded to rectify it by 
hearing the case once again. 

that the re-h aring dnd trial were illegal and 
the proceedings must be quashed, {f/ontnfl . Vara- 
YANASWAMI v. NARAYVA. (1941J 2 M.L.J. 1049. 

Y. D. 1941—30 


OR. P. CODE (1898). S. 403. 

S. 380 — bcope — Proceedings submitted to Sub- 

divisional Magistrate — Duty of latter — Reference to 
District Magistrate or High Court — Competency. See 
1940 Dig., Col. 499. Maila Gowda v. Emperor. 

191 I.C. 149 = 13RM. 486=42 CrL.J. 89. 

Ss. 386 (1) (b) and (c)— Scope—If controls 

S. 70, I. P. Code — Warrant under S. 386 (1) (i) — 
Limitation against immovable property — Limitation. 

See Penal Code, S 70. 43 Bom L.R. 122. 

S. 397 — Imprisonment in default of fine — Order 

for concurrent running with substantive sentence of im- 
pri son ment — Legal i ty. 

Under S. 397, Cr. P. Code, a Magistrate .can direct 
substantive sentences of imprisonment passed in two 
different cases to run concurrently. But there is no 
provision of law enabling a Court to direct a sentence of 
imprisonment in default of payment of fine to run con- 
currently with a substantive sentence of imprisonment 
passed for a different offence either at the same trial or 
at different trials. {Bhide, /.) EmperOR r. Haji. 

19510. 3 = 14 R L. 26 = 42 Cr L.J.642« 
43 P.L.R. 163 = A.I.R. 1941 Lah. 209. 

Ss. 397 and 35— Sentences of imprisonment in 

default of fines — If can be concurrent— Separate trials — 
Penal Code. S. 64. .S*^M940 Dig., Col. 500. Em- 
peror z/. Chanan Singh. 42Cr. L.J. 83. 

S. 397 and provisos 1 and 2— Applicability- 

Accused undergoing imprisonment for theft— Order for 
imprisonment under 5 120 for failure to give security 
under 5. 118 — Separate sentence under Criminal Tribes 
Act— How to run. See CR. P. CODE, Ss. 118, 120 and 
123. I.L.R. (1941) Kar. 63. 

' — S. 397, proviso (2) — Applicability — Imprison- 
ment under Ss. 21 and 24, Sind Frontier Regulations 
Act, 

Ss. 20 to 26, Sind Frontier Regulations, should be read 
with S. 397, Cr. P. Code. S. 397, piovtso (2). therefore 
applies to cases where imprisonment has been imposed 
under Ss. 21 and 24, Sind Frontier Regulations. 
{Davis, C /, and Loboy /.) EmpeROR v, MaHOMED 
HaSSan AllaHDad. I L.R. (1941) Kar 161 = 

192I.C. 866 = 42CrL J 342 = 
13R.9 221 = A.I.R. 1941 Sind 29. 
3. 397, Second Bioviso—Scope— Order direct- 
ing substantive sentence of imprisonment to take effect 
after sentence under S, VlZ^Legality, 

An order directing a substantive sentence of imprison- 
ment to take effect on the expiry of the period of im- 
prisonment imposed under S. \2\ Cr. P. Code, is illegal. 
The substantive sentence must take effect from the dale 
on which it is pronounced. (Buruy /.) KORA Vathan, 
In re, 1941 M.W.N. 1031 = (1941) 2 M.L.J. 694. 

S. Applicability — Prosecution on three 

specific acts of mi sappropnation— Acquittal — Subsequent 
prosecution in respect of other specific and distinct acts 
of misappropriation— I f barred. 

Where in a case of criminal misappropriation, the 
pro-secution without having recourse to S. 222 (2), Cr. 
P Code, decides to prosecute the accused in respect of 
three separate and specific acts of misappropriation the 
acquittal of the accused in such a case does not in any 
way bar his prosecution again in respect of other speci- 
fic and distinct acts of misappropriation. There is 
clearly no hardship in such a case so as to justify the 
High Court in exercising its powers to stop the trial on 
that ground. {Shearer, J,) MaYADHAR SWAlN v. 
Netrananda. 7 Cat.L.T. 64= 

1941 P W.N. 425 = AIR. 1941 Pat 606. 

— S Scope— Char ge of cheating under S. 420, 

I, P. Code^. Acquittal — If bar to Prosecution under 
S \20 B on charge of conspiracy to commit series of acts 
: of cheating. 
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OE. P. CODE (1898), S. 403. 

S. 403, Cr. P. Code, protects a person who has once 
betn tried and acquitted of an offence from liability to 
be tried again for the same offence or on the same facts 
but sub-S. (2) of S. 403, provides that a person acquit- 
ted of any offence may afterwards be tried for any dis- 
tinct offence for which a separate charge might have 
been n»dde again.-t him on the former trial under S. 235 
(1). An acquiital of an offence under S. 420, 1. P. 
Code, for a particular overt act of cheating A, cannot be 
a bar to the prosecution of the acquitted person on a 
charge of conspiracy, under S. 120-B, I. P. Code, to 
commit a series of acts of cheating or on a charge that 
he in pursuance of such a conspiracy had successfully 
cheated or had unsuccessfully attemped to cheat C. 
Though overt acts may properly be loofteci at as evidence 
of the existence of a concerted intention, and in many 
cases it is only by means of overt acts that the existence 
of the conspiracy can be made out. yet the criminality of 
the conspiracy is independent of the criminality of the 
overtact. {A^ow/ufK/ and Ma*iohar Lai, JJ*') EM- 
PEROR V. Goumshankar Bohidar. 

196 I-C. 604 = 20 Pat L.T. 825-8 B.R. 54 

S, 403 (1)' Scope — Charge under S. 465, /. P. 

Code — Withdrawal and acqmtial — Subieqnent prosecu- 
tion on same facts under S. l96, /. P. Code—Sustaina- 
iility. 

Where a person is charged under S. 465, I. P. Code, 
in respect ot certain account books produced in income- 
tax and acquitted owing to the withdrawal of the charge 
by the Public Prosecutor, he cannot be charged or pro 
seculed under S. 196, f. P Code, on the same facts and 
for the same offen.e, so long as the order of acquittal 
stands. S. 403 (1), Cr. P. Code, bars the subsequent 
prosecution under y. 196. I. P. Code. The fact that the 
Court in the previous case did not proceed to investigate 
the facts before a' quitting the accused makes no differ 
ence. {Manohar tally J.) HalKHORI v. EmpeROR. 

195 I.C. 698 = 14 E.P. 164=1941 I.T.E 209 = 
42 Cr.L J. 774 = 7 B.R. 965 = 22 Pat L.T 255 = 
1941 P.WN. 170 = AXE 1941 Pat. 442. 

S, 407 (1) and (2) — Applicability — Appeal 
under S. 480 (1) against sentence under S. 480--7'r<i«r 
fer by District Magistrate to first class Magistrate^' 
Jurisdiction of later to hear appeal. 

An appeal lies against a senteiice imposed under S. 480 
Cr.P. Code, only under S. 486 (1) and not under S.407. 
Cr. P. Code, as S. 407 applies only to persons convicted 
on a tnal held by a Magistrate. Where such an appeal 
under S. 486 (1) has been Bled l)efore the District 
Magistrate, it cannot as in the case of appeals under 
S. 407 (1) be directed to be heard by any Magistrate of 
the first class subordinate to him. S.407 (2) cannot 
properly be applied to an appeal under S. 486 (1). Cr. 
P. Code. { Hor-idlf J .) D. K. HeDDV, In re 

1941 M.WN. 1073(1) = 
64 L.W. 633 = (1941) 2 M L-J. 862. 

S. ^0^— Order of compensation out of fine^Mii^ 

appropriation of Bank's money— Order for payment of 
fine if recovered to creditor of Bank at whose instante 
prosecution stai ted — Propriety. 

Where the secretary of a bank (in liquidation) was 
charged and convicted of offences, committed before it 
went into liquidation, of misappropriation of moneys 
belonging to the Bank by falsely alleging that they were 
advanced as loan.s to fictitious persons and he was or- 
dered to pay a fine. 

fJeldy that the fine if received should have been 
ordered to be paid to the liquidator for the benefit of 
all the creditors and not to one fixed deposit holder 
whose deposit had matured at the time the misappro- 
priation took place and at whose instance the case 


CE. P. CODE (1898), S. 423. - • 

was launched. (^Lakshmana Raoy J.') MaRUDaMUTHU 
PlLLAl,/«r^. 1941 Comp. C 339 = 

A LE. 1941 Mad 853. 

— S. 413 — Sentence of tine not exceeding Ks. 50 — 

Sentence passed by Magistrate invested with first class 
powers only after conclusion of evidence but before 
sentence — Appeal, if lies. See 1940 Dig., Col. 501. 
BEjov Kumar kundu v. Sita Nath Kundu. 

191 I.C. 154 = 42 Cr.L.J. 87 = 13 E.C 221. 

S. ^VJ ^Acquittal under S. 345 — Appeal against 

— Ala i Kt<\i nabi I it y. 

The presentation of an appeal under S. 417, Cr. P. 
Code, against an order of acquittal passed under S. 345, 
Cr. P. Code, after permitting compounding is a proce- 
dure without precedent ; and such an appeal cannot be 
entertained in the absence of proof of illegality on the 
part of the Magistrate in accepting the compromise 
which was within his sole discretion to allow* or refuse 
or in the absence of proof of the grossest misuse of his 
discretion by the Magistrate. {Rowland and Manohar 

f-af JJ.) Emperor Gourishankar pohidar. 

196 I.C. 604 = 22 Pat L.T. 826=8 BE. 64. 

S. 418 — Appeal against conviction under Ss. 366 

and 302, I. P. Code — Trial by jury for S. 366 and with 
assessors for S.302 — Jury’s verdict unanimous — Accused 
if can attack, in the absence of misdirection, facts about 
kidnapping in appeal against the charge of murder— 
Munler trial — Ambiguity in procedure— Benefit to 
accused. See 19-10 Dig., Col 502. MOUJII.AL v. EM- 
PEROR. I.L.E (1941) Nag. 167 = 

191 I.C 371 = 13RN.200= 

42 Cr.L.J. 154= A.I.R. 1941 Nag. 94. 
Ss. 419, 420, 421 and 661 A — Summary dis- 
missal of jail appeal under S 421 — Subsequent re-presen- 
ted appeal under S. 4l9 — Maintainabilitv— High Court 
if can review its own judgment. 1940 Dig., Col. 
502. JODHA V . Emperor. 15 Luck. 662. 

^Ss. 421 and 369 — Jail appeal — Summary dis- 
missal — Effect — Subsequent appeal through Counsel- 
Maintainability. See 1940 Dig., Col. 502. RaJ 
KUMARi V . Empehor. 15 Luck. 703. 

Ss. 422 and 423 — Scope — Appeal from convic- 
tion — Complainant's advocate — Right of to appear and 
to argue — Discretion of Court, 

There is no provision in the Code of Criminal Proce- 
dure for appearance or argument by the complainant’s 
advocate in an appeal from a conviction even in a non- 
cognizable case, e.g,, defamation case, in addition to. or 
In substitution for, appearance or argument by the 
Public Prosecutor. S. 423, Cr. P. Code, makes no provi- 
sion for hearing the advocate for the complainant; nor 
does S. 422 make any provision for notice of an appeal 
to be given to the advocate for the complainant. It 
may be said that Ss, 422 and 423 are not exhaustive, 
and therefore in private prosecutions the Court may, if 
It thinks fit to do so, may allow the complainant to 
appear by an advocate and hear his advocate, {DaviSy 
c . j .) Pestonji C. Tarapore V . Emperor, 

I.L.R.(1941)Kar. 461. 

S. 423 — Alteration of conviction — Conviction 
under S.'hl'by I.P. Code— Alteration into one under- 
S. 323/114 — Legality. 

The appellate Court cannot change a conviction 
under S. 323, I.P. Code, into one under S, 323 read 
with S. 114, I. P. Code, when there was no charge under 
this section framed against the accused. {Varma, Jf) 
Janak SINGH V . Emperor. 195 i o. 843 = 

7 B E. 979 = 34RP. 178 = 42 Or.L J. 790 = 
22 P.L T. 943 = A.IJl. 1941 Pat. 688. 

S. 423 — Appeal — Disposal without hearing any 
party— legality. 
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OR. P. CODE (1898), .3. 423. 

Against a conviction in a case of rioting, some 
accused preferred an appeal, which, after notice, was 
posted for hearing on 1st November, 1939. On that 
date the other accused also preferred an appeal which 
was admitted and clubbed along with the other appeal. 
The Magistrate refused the request of the advocate for 
adjournment and closed the appeal and later on pro- 
nounced orders acquitting the accused. 

Held, in revision, that the appeals having been closed 
without any hearing the orders disposing of the appeals 
could not be sustained. {Lakshmafia J.) NlLA* 

kanta Iyer v. Pichaikaran. 1941 M.W.N. 670 = 

A I.R. 1941 Mad. 802. 

S. Powers of appellate Court— Power to 

order re-trial cn ground of defect in charge Exercise 
oi— Considerations— Finding as to failure of justice — 
Necessity, 

. An appellate Court has undoubtedly power to order 
a redrial under Ss. 423 and 232, Cr. P Code, on the 
ground of there being a defect in the charge; but before 
ordering a re trial, the appellate Court must come to a 
clear finding as to whether the error or defect in charge 
had misled the accused in his defence or occasioned a 
failure of justice, in view of the wording of Ss. 53l and 
232. {Vazl AH, J,') BhOLA NaTH MITRA 
Jitendra Nath Mukhekji. 1941 P.W N. 657^ 

SA 2 Z^Trial by jury— Appeal from conviction 
—High Court holding that there has not been legal 
trial— Power to order that there should not be fresh 
trial. 

Where on an appeal from a conviction at a trial by 
jury, the High Court holds that there has been misjoin- 
der of charges and as such there has not been a legal 
trial, it is not entitled to order that there shall not be a 
'fresh trial unless it is prepared to quash the commit- 
ment under S. 2 15. Cr. P. Code. {Lodge and Akram, 

jj .) Hugh Francis Bellgard v. Emperor. 

‘ IL.R. (1941) 2 Cal. 319 = 

45 O.W.N. 839 = A.I.R. 1941 Cal. 707 
S. 423 (1) (b) — Power of appellate Court — Re- 
trial from particular stage of trial — Order for — Lega- 
lity. 

A Sessions Judge hearing an appeal from a conviction 
and ordering a re-trial on the ground that the magistrate 
failed to question the accused on the evidence of the 
prose:ution witnesses, can order a re-trial from the stage 
at which the illegality crept in, i.e , from the stage at 
which the examination of the accused is taken. The 
words in S. 423 (1) {J)\ Cr. P. Code, authorizing an 
appellate Court to order a re-trial are sufficiently wide to 
authorize a re-trial from the point at which the error or 
illegality in the trial has been committed, provided the 
accused was not otherwise prejudiced. {Davis, C.J. and 
loboy /.) ViROOMAL V. EMPEROR. 

I.L R. (1941) Kar. 167 = 196 I C. 276 = 
14 R.S. 62=42 Cr.L J. 837 = A.I.R. 1941 Sind 144. 
— — S. 423 (1) (b) — power of Appellate Court to 
commit accused to Sessions Court without repeating 
inguiry or writing committal order. 

An appellate Court under S 423 (1)(^) has power to 
commit the accused for trial to the Court of Session, 
without repeating the inquiry or writing a long com- 
mittal order when the alleged facts are set out clearly in 
the judgment of the trying Magistrate and the evidence 
is very fully upon the record. {Davis, C.Jf) MANSHA 
RAM Gian Chand v. Emperor. 

193 1.O. 454=13 R.S. 231 = 42 Cr.L.J. 460= 

A.I.B. 1941 Sind 36. 

Ss. 423 (1) (b) and ^Z%-^Power of High Court 

— Charge under S. 302 but conviction under S. 304. 
Part 1, Penal Coder-4PP^^ by convict— Power of High 


CR. P. CODE (1898), S. 435. 

Court to alter conviction to one under S. 302,/. P. 
Code and enhance sentence. 

The word ‘alter* in S. 423 (1) (^) (2) means to change 
one finding to another finding and therefore the W’ords 
**alter the finding’* in S. 423 (1) C^) (2) mean that the 
finding can be altered to any other finding that the 
Court considers proper on the findings of fact at which 
it arrives in appeal. In the case contemplated in S. 423 
(1) (^) there is no question of a complete acquittal, for 
the appeal is against a conviction and, therefore, there is 
no necessity to annul or set aside any finding that the 
man is innocent or not guilty of anything at all. All 
that is necessary is to find the proper offence of which 
he could be held to be guilty on the findings of the 
appellate Court. All that is taken aw’ay from the appel- 
late Court is the power of enhancing the sentence, but no 
restriction is placed on the power of appellate Court to 
change the finding to any tha' it considers suitable to 
the purpose. As regards the High Court, the matter 
stands on a different footing. In its appelhte jurisdiction 
the High Court can alter the finding to any that it con- 
siders suitable. As soon as it has done so, it can under 
the provisions of S, 439, Cl. (l), in its revisional juris- 
diction enhance the sentence to any sentence it considers 
suitable Consequently it is open to the High Court, in 
an appeal from a conviction by a convict who had been 
charged, say for example, under S. 302. Penal Code, but 
convicted under S. 304, Part 1, Penal Code, to alter the 
conviction from one under S. 304, Part 1, to 
one under S. 302, Penal Code, and then in the exercise 
of the powers conferred by 5.439(1) to enhance the 
sentence to one of death. {Dalip Singh, Ram Lall and 
Sale, JJ.) Bawa Singh v. Emperor. 

A.I R. 1941 Lab. 465 (F.B.) 

Ss. 423 (2) and 537 (d) — Misdirection — Inter^ 

ference — When not justified. 

If a Court after considering the evidence finds that, 
even if the misdirection had not occurred, the jury 
could not reasonably have come to any other decision, it 
should not interfere. {Polloik, J.) HaRakCHAND 
EMPEROR. 1941 N.L.J. 441= A.I.R. 1941 Nag. 324. 

S. 428 — Additional eiideiice — Power of appeP 
late Court — Re-trial — If to be ordered on ground of 
additional evidence being necessary. 

An appellate Court under S. 428, Cr. P. Code, has 
power to take, or direct the taking of, additional 
evidence, such as the evidence of a handwriting expert, 
if it thinks that such additional evidence is necessary. 
It is not necessary for the Court to direct a retrial on 
that ground. {Fazl AH, J.) BhOLA Nath MITRA v, 
JiTWORA Nath Mukhekjea. 

1941 P.W.N. 667. 

' "Ss. 436 and 439 — Court subordinate to High 
Court — Bihar and Orissa Municipal Act, S. 198— 

Magistrate acting under — If acts judicially — Orders 

If open to revision. 

The function that a Magistrate discharges under 
S. 198, Bihar and Orissa.Municipal Act, is discharged in 
the course of his judicial duty, and is not a functioii that 
can be assigned to any one but a Magistrate. He func- 
tions as a Criminal Court and is therefore an inferior 
Criminal Court and. his order is therefore subject to 
revision by the High Court under Ss. 435 and 439, Cr. 
P. Code. {Dhavle, J.) CHAIRMAN, BjHaR MUNICI- 
PALITY Ramnandi Kuer. 197 LC. 74 = 

1941 P.W.N. 459 = 22 PatL T. 610 = 

A.I.R. 1941 Pat. 648. 

S. 485— Duty of applicant to be ready, with case 

and documents — Adjournment to enable documents to 
be sent.for— Practice. See l940;Dig., Col. 504. MUK? 

undMartu Emperor, 42 Cr.L.J. 68 
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Ss. 436 and 439 — Enhancement — Principle^ 


governing. 

The fact that the sentence passed is a very lenient one 
is not a sufficient ground on which the court will exercise 
its powers to enhance the sentence. Generally speaking, a 
sentence will not be enhanced in revision unless it is 
such a manifestly inadequate punishment for the offence 
committed as to amount to a miscarriage of justice. 
{RobertSy C.J.and Dunkley., J.^ HLA SAN z/. The 
King. 1941 Rang. L R. 696. 

S. 436 — Inferior Criminal Court" —Panchayat 

under Bihar and Onssa Village Administration Act — 
Order paised by — Revision — f/i^h Courf s power. 


A panchayat constituted under the Bihar and Orissa 
Village Administration Act, is a Court, and in the exer 
cise of its criminal jurisdiction, it is an inferior Criminal 
Court for purposes of S. 435, Cr. P. Code, and its 
orders are therefore revisable by the H gh Court under 

S. 435 Cr. P. Code. Ss 53 (2) (A) and 57 (2) of the 
Bihar and Orissa Village Administration Act are a 
clear indication that^’a panchayat is a Court. {Agar- 
wala,/.) Goni Mahton r/. Emperor. 

193 I.C. 491-7 B R. 606 = 13 R.P. 614 = 
42 Cr.L.J. 434 = 1940 P.W N 973 = 

A.IR. 1941 Pat. 169. 


Ss. 436 and 439 — Interference — Contravention 

of S, 530(/)), Cr. P Code — When justifies interference. 
See Cr. P. CODE, S. 530 ip). 1941 M.W N 811 = 

(1941)2M.L J. 420, 


■ S. 436 — Jurisdiction of District Magistrate — 

Order under S. 145 by Subordinate Magistrate — Power 
of District Magistrate to set aside — Procedure. See 
1940 Dig., Col. 504. LUTi Sinc.h v. Ram Kirit 
Singh, 192 I C. 784 = 7 B.R. 492 = 

42 Cr.L.J. 340=13R P. 669 = 
A.I.E. 1941 Pat. 1(^6. 


' S. 435 — Powers of District Magistrate — Calling 

for Pending proceedings — Order for^ signed by some body 
*for* District Magistrate — Legality, 

Under S. 435 the District Magistrate undoubtedly 
has power to call for the records of proceedings before 
any Magistrate of the Distiict. even when those procee 
dings are pending; but it is the District Magistrate who 
has that power, and an order signed by another person 
‘for’ the District Magistrate, calling for a proceeding, is 
an order without authorify. Hence an order issued by 
the headquarters assi.stant and signed by him for 
District Magistrate is void. {Dunkley. /.) KING z/. 
MaUNG PO Thaing. 1941 Bang.LE. 82 = 

194 I C. 370 = 13 R.R. 306 = 42 Cr. L J 673 = 

A.IR. 1941 Rang. 114. 

— (as amended in 1923). S ^Zh—Perwers of 

High Court— Revision against order under S . 145 — 
Power to bring on record legtl representatives of 
deceased Party— “Inherent powers — S. 561-/4. 

The High Court in defiling with revision applications 
against orders under S. hS, Cr. P. Code as amended in 
1923) have the wide powers of an appellate Court 
instead of the restricted powers conferred under S. 15 of 
the Charter Act, under which revision petitions had to be 
filed prior to 1923, as S. 435, Cr. P. Code, cid not apply 
to proceedings undei Chapter XII of the Act prior to 
1923 when the Code was amended. S. 561*A enacted 
in 1923, also gives very wide additional powers to the 
High Court. As the law now stands, the High Court 
has arnple powers in ievisi*>n acnin>t orders under 
S. 14Si Cr. P. Code, to bring legal representatives on 
record if the ends of justice require it {Horwill, J.) 
SURVANARAYANA RaJUz/. ViSWANAI'HARaJII. 

(1941) 2M.L.J. 1047. 


CR. P. CODE (1898), 8. 437. 

Ss. 436 and 439 — Practice — Revision against 

original orders of Magistrates. 

Ii is a rule of the Nagpur High Court not to interfere 
with an original order of a Magistrate unless there has 
been an application to the District Magistrate or the 
Sessions Judge to refer the case to this Court. {Pollock^ 

/.) Yeshwant Rao V. Emperor, 

1941 N.L J 619. 

■ Ss. 435 and 439 — Questions of fact — Power to 
go into evidence. 

When a revisional Court bolds that in deciding on the 
guilt of an accused, the lower Courts have taken into 
consideration inadmissible evidence, it is plainly Incum* 
bent on the revisional Court to satisfy itself that the 
remaining evidence, which the lower Court could pro- 
perly take into consideration, is sufficient to establish as 
against the accused, proof of his guilt beyond reasonable 
doubt- (Roberts, C, J. and Dunkley, /.) A. H, 

Ghandhi y. The King, 1941Rang.LE. 666 = 

A.I.E 1941 Bang 324. 

S. 436 (4) — Sub-Divisional Magistrate — Power 
to stay proceedings of Panchayat Court under Bihar and 
Orissa V illage Administration Act — Bihar and Orissa 
Village Administration Act, Ss, 53 (2) (^) and 77. 

Under S. 435 of the Cr. P. Code, a Sub Divisional 
Magistrate has power to call for the record of an inferior 
Criminal Court, a panchayat under the Bihar and 
Orissa Village Administration Act within his jurisdic- 
tion; but his power is limited under S. 435 (4), Cr. P. 
Code, to forwarding the record to the District Magis< 
trate. There is no power in the Sub-Divisional Magis* 
Irate either under S. 435, Cr. P. Code, or under the 
Village Administration Act to order stay of proceedings 
before a panchayat and if he makes a stay order it is 
witfiout jurisdiction. Even under S. 53 (2) of the Vil- 
lage Administration Act. his only power of interference 
is to transfer the case; while under S. 77. the power to 
cancel an order of conviction or compensation conies 
into operation only after a conviction is recorded. 
{Agarwald, J.) GONI MaHTON v. EMPEROR. 

193 10. 491-7BR. 606=33 EP. 614 = 
42 Cr.L.J. 434= 3940 P.W.N. 973 = 

A IE. 1941 Pat. 169. 

“S, 436 — Additional District Magistrate — Juris- 
diction to quash charge framed by Stationary Sub- 
Magistrate, 

An additional District Magistrate has no jurisdiction 
to quash a charge framed by a Stationary Sub-Magistrate 
under S. 436 Cr. P. Code. (Lakshmana Rao, /.) 
Pannalal Marwari V . Krishna swami ttllai. 

1941M W.N.677 = 
64 L W. 391 (2) = A.I.E, 1941 Mad. 804. 

S. 436 — Power of Ses-^ions Judge — Petition of 

protest to Magistrate before receipt of police report— If 
“complaint”— Order “file” on such petition— Compe- 
tence of Sessions fudge to direct further inquiry. See 

1940 Dig., Col 505. Saidu Khan r. Gaya PRASAD. 

193 1,0. 255 = 7 BE 619= 42CrL.J. 368 = 
13 R.P. 574 = A I.R. 1941 Pat. 144. 

I — S 4S6--S'npe — Older for further inquiry by 
Sessions Judge —Direction to Magistrate to frame 
charge under specified sei'tion and to dispose of the case 
— l egality of See 1940 Dig., Col. 505 SlPDA REDDI 
V. VENKATAGIRIANNA 42 Or L J. 102- 

13 E.M. 623 (2) = A.I.R. 1941 Mad. 65. 

S. 437 — Scope and appheahility ^ Trial for 

offence unaer Rs, 377/511 and 323, A P, Code, pePuHng 

Se'siotif fudge, if ran direct commitment on charges 
under Ss. 367 and 307, /. P. Code, 

S. 437, Cr P. Code, contemplates a case in which there 
has already been a conipleted inquiry under the provl* 
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OB. P. CODE (1898). S. 438. 

sionsofCh. XV III followed by an order of discharge 
in a case triable exclusively by the Court of Sessions. 
Where the accused is charged with offences uncer 
Ss. 377/511 and 323, I.P Coue and during its pendency 
an application is made for their commitment on charges 
under Ss. 367 and 307, 1. P. Code, it is not open to the 
Sessions acting under S. 437, Cr. P. Code to direct such 
commitment. Such an order may possibly be justified 
when a Magistrate has tried out a case and has allowed 
the accused all the privileges which are common to a 
full trial in a warrant case and to a full inquiry under 
Ch. XVIII, but it is certainly not justifiable when the 
trial in respect of the other charges had been adjourned 
for further cross-examination of the prosecution wit- 
nesses. {Yorke, J.) Nasimull.^h z;. Emperor. 

194 I 0. 214= 1941 A Cr C. 117= 13 B.0. 572 = 

1941 0 L.R. 432 = 42CrL J 536 = 
1941 A.W.E.(C.C.) 169 = 1941 0 W.N 634 = 
1941 O.A. 405 = 1941 A.L.W. 603 = 

A.I.B. 1941 Oudh 409. 
— ■ " S. 438 — Criminal circulars — Cir, No. 38, R.7 
— Reference — Explanation from inferior Court — 
Necessity to call for. 

It is necessary that the Court before making a refer 
ence under S. 438, Cr. P. Code, should call for an ex- 
planation from the inferior Court with regard to the 
points on which it proposes to make the reference, as 
required by R. 7 in Circular No. 38 of the Criminal Cir- 
culars of the Judicial Commissioner. {Niyogi, /.) 
Harbhajan Singh v. Emperor. 1941 N.L.J. 673. 

Ss. 438 and 439 — Enhancement of sentence — 

Charge and conviction under S. 193, 1. P. Code, in the 
alternative for making contradictory statements under 
S. 164, Cr. P. Code, in the Sessions trial — Absence of 
proof as to which statement was false— Enhancement of 
sentence — Propriety of, Sec 1940 Dig., Col. 505. 
Emperor ». Sultansha Sidisha. 13 E B. 187= 

191 1.C. 336=42 Cr.L J. 155. 

— S. 438 — Reference for enhancement of sentence 
by District Magistrate — Competency, 

The High Court can accept a reference from 
the District Magistrate direct, for the enhancement of 
sentence. It is clearly permissible under the Cr. P. 
Code. {Pollock, J.) Emperor y. Aziz. 

1941 N.L J. 551. 
" 3. 438 — Reference pending appeal — If com- 
petent. 

The Deputy Commissioner cannot make a reference 
to the High Court while the appeal filed by the accused 
remains undisposed of before him. { Manohar Lall and 
Meredith, JJ) EMPEROR v. KUMHRA MUNDA. 

196 1.0. 402=14 E,P. 197=8 BE 23 = 

42 Cr.L J. 862. 

■ ■ Ss. 438 and 439 — Scope — Magistrate accepting 
final report of case that no case is made out — Subsequent 
receipt of report— Police and Government order from 
Court Inspector—Order calling for charge-sheet— If 
justified— Order transferring case for trial to subordi- 
nate Magistrate — Proceedings — If to be quashed — Judi- 
cial or administrative act. 

A Magistrate is under the law competent to reconsider 
a matter, notwithstanding a previous order by him or 
his predecessor accepting a final report by the Police 
investigating officer that no case was made out. But he 
can only do so on proper grounds and proper materials 
which would justify action to be taken. It is his duty as a 
judicial officer to form his own views on proper materials 
instead of merely carrying out the views of government 
or executive officers in his judicial work as a Magistrate. 
He must in other words, apply his judicial mind before 
patting a person on bis trial. Where, after a magistrate 
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has passed orders accepting the final report of the Police 
Officer, he receives a report from Inspector of Police 
through the Court Sub- Inspector, and a government 
order, on which such report is made, to the effect that 
the case should be tried and decided by the Court, the 
Magistrate should not me/ely on the basis of the govern- 
ment order and the Inspector's Report call for a charge- 
sheet in the case, without reference to any other matters. 
He must apply his mind not merely to carrying out the 
views of the government as he takes them to be, but 
must consider whether there are any proper materials 
for putting the accused on trial. If the order calling for 
a charge-sheet is dictated by nothing more or belter than 
what has been taken to be the government order, his 
order must beset aside in revision. Interference in re- 
vision cann it be refused on the ground that the govern- 
ment order on the subject is an executive and not a 
judicial order. It is the order of the Magistrate calling 
for a charge sheet that has to be revised and not the 
government order. The Magistrate in calling for a 
charge sheet takes judicial action, and, if he, with- 
out proper materials, calls for a charge sheet, and after 
receipt of the charge-sheet, transfers the case for trial to 
a subordinate Magistrate, he has undoubtedly taken 
judicial action, and the order being open to scrutiny by 
Courts of Revision under Ss 435 and 439, Cr. P. Code, 
must be quashed. 

Quaere'. Whether the order of a Magistrate (empowered 
to take cognizance of police reports) calling for a charge- 
sheet is a judicial or an administrative order? {Dhavle, 

J.) N. L Carrick V. Emperor. 194 I C 94= 
13E.P. 662=42 CrL J. 604 = 7 B E. 68l« 
1941 P.W.N 328 = 22 P.L.T. 348 = 

A.I.E. 1941 Pat. 396. 

" S. 439 — Acquittal — Interference in revision. 
See 1940 Dig., Col. 506. Chandrika PraSad v. 
Mahomed Jafar. A.I.E. 1941 Oudh 7. 

S. 439— Acquittal — Interference —Principles 

See 1940 Dig., Col. 506. Ram LaL v. RaM PIaRE. 

191 1.O. 638 = 12 R.O 285 = 1941 A.W.R. fC.C ) 9 = 

42 Cr.L J. 190 = A.I.E. 1941 Oudh 182. 

S 439 — Acquittal — Revision against by private 
party— Interference by High Court— Rule— Exception 

— Defamation cases. 

As a general rule it is not expedient for the High 
Court to interfere in revision at the instance of a private 
person with an order of acquittal and the High Court 
will decline to interfere unless interference is urgently 
demanded in the interest of public justice. Defamation 
cases perhaps form an exception to this general rule, but 
in such cases which from their very nature affect 
private parties and not the public Government would 
usually be unwilling to interfere. {Broomfield and 
Divatia. //.) ViNAYAK ATMARAM v, SHANTARa'm 
JanaRDan. 43 Bom.L.E. 737 = 

A.I.E. 1941 Bom. 410. 

S. 439 — Acquittal — Revision against — Interfer- 
ence-Application by Private prosecutor to vindicate 
position — Propriety, 

The High Court as a rule is reluctant to interfere 
with an order of acquittal save in certain well-defined 
exceptions. The power of revision in the case of acquit- 
tals should be most sparingly exercised and only in 
cases where it is urgently demanded in the interest 
of public justice. The High Court will not interfere in 
a case where the revision application is made to vindicate 
the position of a private prosecutor, even though there 
may be an error of law, where there is at the highest 
only a mere technical offence committed. {Manohar 
Lall and Meredith, //.) CANTONMENT Board OF 
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DINAPUR t/. DWAKKA Prosad. 22 Pat.L T. 803= 

1941 P.W.N. 596. 

-S. ^Z^ — A.guilial — Revision against — Jnterfer 

ence — Grounds. 

The High Court always acts with great reluctance 
in allowing a petition for revision against an order of 
acquittal, and only when it is shown that such interfer- 
ence is essential to avoid or remedy a clear failure of 
justice {Rtnvland, /.) BakhokI Gope v. ABDUL 
Halim 195 I C. 107 = 7 B.R. 875 = 

14R.P 84 = 1941 P.W.N. 255 = 
22 Pat L T. 327 = A.I.R. 1941 Pat. 362 

_ _S. 439 — A.quittal — Revision against — A'o appeal 

by Government — Interfertme by High Court. 

The fact that there is no Government appeal against 
an order of acquittal does not debar the High Couit 
from using its revisional powers under S. 439, Cr. P. 
Code. As a Court of revision, the High Court has 
every power to set aside the order of acquittal and order 
a retrial. {Young, C.J.and Blacier, J.) WaRYAM 
Singh Z/. CROWN. I L.R.»,1941) Lah. 423 = 

196 I.C. 68 = 14 R.L. 28 = 42 Cr L J. 660 = 
43 P.L.R. 169 = A I E. 1941 Lah. 214. 

— S. 439 — Alteration of conviction — Power of High 
Court, 1940 Dig., Col. 507. Joyram Kakshit i/. 
ANNADA PROSAD Kundu. 193 I.C. 288 = 

42 Cr.L.J. 383 = 13 R.C. 394 = A.I.R. 1941 Cal, 90. 
— -S. 439 — Acquittal — Revision against — Power of 
High Court. 

It is not open to the High Court in revision to con- 
vert a finding of acquittal into one of conviction. In 
the event of a complete acquittal the only remedy is an 
appeal against the acquittal by the Crown. {Sale, J.) 

Ghulam Jilani V. Emperor. 

43P.L.R 707=A.I.R. 1941 Lah. 426. 

— — S. 439— Applicability — Order under S. 476 by 

Civil Court — Revision— If governed by S. Il5, C. P. 
Qode — Nature of proceedings. See C. P. CODE, S. Il5. 

I.L.R. (1941) Kar 422. 
— — S. 439 — “Court subordinate to High Court" — 
Commissioner of Police — Order of externment under 
S. 27, City of Bombay Police Act — Revision — Juris 
diction of High Court. S/e BOMBAY CITY POLICE 

ACT (1902 AS amended in 1938), S. 27. 

43 Bom.Ii.R. 702. 

■■ 8. AZ9-^Delay in application for revision — If 
ground for non-interference. 

Where improper order of the lower Court allows the 
accused to escape trial, it will not be allowed to stand on 
the mere ground of delay in application for revision 
when the delay was for good and sufficient cause. 
{Davis, C.J. and Tyabji, J.) EmPEROR v. SherOO. 

196 1.0. 14 = 14 E.S. 4= 42 Or L J. 646 = 

A.I.B. 1941 Sina 97. 
« -8. 439 — Discretion — Proceedings under S. 147 — 

Order dropping proceedings with taking evidence on 
untenable ground— Interference in revBion. See Cr. P. 
CODE, SS. 144, 145 AND 147. 194P P.W.N. 188. 

439— of High Court — Propriety of 
conviction and sentence — Accused not contesting. 

It is the duty of the High Court to see, in any case 
which may be brought to its notice, that the conviction 
is in accordance with law, and the sentence not exces 
slve, even though the accused does not contest its pro- 
priety. {Skemp, J.) Mian Iftikar-ud-DIN V. 
Emperor. 1961.0.485=14 R.L.167 = 

42 Or.L.J. 890 = 43 P.L.E. 378 = 

A.I.B. 1941 Lah. 324. 

-S. 439— Enhancement of sentence — Practice.. 

See 1940 Dig.. Col. 508. MIANJI KHAN v. EmpbrOR. 

192 I.C. 179 = 13 B. Pesh. 35 =42 Oi.L.J. 264. 
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S. 439 — Enhancement — Propriety — Application 

by private party. 

The Court should generally be loath to enhance 
sentences on the application of a private complainant 
although there might be cases in which a complainant 
or some other person might bring some matter to the 
notice of the Court and the Court would come to the 
conclusion that the interests ot justice generally would 
be served by an enhancement. {All sop and Bafpai, 

J J.') Nasir Khan v. Emperor. 

I.L.R. a941) A. 465 = 195 I.C. 720 = 14 R.A. 116 = 

1941 A CrO. 148 = 1941 O.W.N. 839 = 

42 Cr.L J. 779= 1941 O.A. (Supp.) 610 = 
1941 A L.W. 683 = 1941 A.W.B. fH.C.) 216 = 
1941 A.L.J. 342 = A.I.B. 1941 A. 309. 

S. 439 — Enhancement — Sentence wholly served — 

Powers of High Court, 

It is true that High Court can enhance a sentence 
which has been wholly served but High Court should 
alwaj’s be reluctant to enhance the sentences of persons 
who do not themselves institute the proceedings which 
bring their cases to notice of High Court and especially 
reluctant to enhance the sentences of such persons when 
they have almost completed the term for which they 
have been committed. {Sharpe and Blagden, J J Ma 
Tin Tin & Maung Aye. 1941 Rang.L.R. 66= 
196 I.0. 190 = 14 B.R. 24=42 Cr.L.J. 690 = 

A.I.R. 1941 Rang. 135. 

S. Error of law Interference. 

Where there has been a clear error in law resulting in 
a sentence of imprisonment, the High Court should 
interfere in revision. {Davis, C.J. andTyabii,jD 

Bhairo MU2ID V. Emperor. 

I.L.R. (1941)Kar. 324 = 194IC. 769- 
14 B.S. 1 = 42 Cr.L.J. 623 = A.I.R. 1941 Sind 82. 

S. 439— Interference — Grounds — Dismissal of 

complaint under S. 203 — Adoption of irregular pro- 
cedure — If ground for setting aside dismissal, CR. 

P. Code, SS. 202 and 203. 7 B.R. 420. 

I — ■■ S. 439 — Irregularity^Manner of constituting 
jury — Irregularity in — If ground for interference — 
Jury summoned and empanelled according to latv-“ 
Effect. 

Where the procedure in summoning and empanelling 
a jury has been in accordance with the statute, the man* 
ner in which the jury are constituted will not obviously 
be a ground for interference in revision on the ground 
of any irregularity. {Rowland, /.) BakHOKI GOPE 
Abdul Halim. 195 I.C. 107=14 R.P. 84 = 

7B.B. 876=1941 P.W.N. 266 = 
22 P.L.T. 327= A.I.R. 1941 Pat. 362 

• 

" ’ ' S. Jurisdiciion^Revision preferred direct 

to High Court and not through lower Court — If ineom^ 
petent — Ohjection as to departure from practice after 
admission of application — Sustainability. 

The High Court has jurisdiction to deal with a 
revision application presented to it and admitted by it, 
notwithstanding that it was presented directly to the 
High Court instead of through the lower Courts in the 
form of a reference by the lower Courts, contrary to 
rules of procedure. That is not a fatal objection. Once 
the application has been admitted and the records 
called for the objection on that score should not be 
entertained. {Dhavle, /.) PRASAD GaREBI v. MST. 
KeSaRI. 192 I.C. 89S = 13EP.667 = 

7 B.R. 601 = 22 Pat.L.T. 273=42 Or L.J, 347* 
1941 P.W.N. 94-A.I.R. 1941 Pat. 444. 

^ ^39 — Order under S. 494— Revision applica- 

tion by witness-^Maintainability. See 1940 Dig., Col. 
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509. Fakir Chand Ram Krishin v. Murad Umar. 

I.L.R. (1941) Ear 32* 

13 E.S. 16S = 191 1.O. 440 = 42 Cr.L J. 182. 

■■■ .. 3 . 439 — Order without jurisdiction — Power to 

let aside, 

A. Sessions’ Judge passed an order under S. 13 (2), 
Sind Frontier Regulation, staying proceeding so that 
the case may be reierred to Council of Elders. It was 
subsequently found that the offence committed not being 
one under S. 8 of the Regulation, the case could not be 
so referred. 

Held that the order could be set aside in revision 
under S. 439, Cr. P. Code. l^Davis, C.J.andTyabji^ 
J.) Emperor v. Shepoo. 195 I.C. 14 = 14 E.S. 4 = 

42 Cr.L.J. 645 = A.I R. 1941 Sind 97. 

— Ss. 439 and 435 — Pending case — Interference 

in revision — Powers, 

There is no doubt that the High Court has power to 
interfere in revision with a pending case. S. 439, Cr. P. 
Code, gives wide powers of control over the proceedings 
of the inferior Courts, but that is an extraordinary 
power, which by its very nature, imposes grave respon 
sibility on the High Court of exercising it with due 
circumspection, to avert miscarriage or promote the ends 
of justice. That is a residuary power which being of a 
discretionary character is incapable precise and rigid 
definition. But the revisional authority extensive as it 
is, rarely travels beyond the region of law or procedure 
to correct errors in decision on the facts. When its 
exercise is called for in a pending case, S. 439, Cr. P. 
Code, must be read in conjunction with S. 435, Cr. P. 
Code. In a pending case no question as to the correct 
ness or propriety of a finding can arise ; consequently 
the superior Court can examine the proceedings of the 
inferior Court only to satisfy itself as to their regularity. 
They would not be regular if the facts sought to be 
proved do not constitute an offence. Continuation of 
such proceedings would therefore manifestly be but an 
abuse of the process of Court and harassment of the 
accused on trial. In such circumstances considerations 
of justice themselves dictate the termination of pro- 
ceedings. Where however the facts alleged and sought 
to be proved do constitute an offence and the decision 
turns on the credibility of witnesses and inferences to be 
drawn after a close and critical examination of docu- 
mentary evidence, interference by the High Court would 
amount to an improper and illegitimate use of its revi- 
sional authority. /.) HarbHAJAN Singh 

V. Emperor. 1941 N.L J. 673. 

— — S. 439 — Powers of High Court— Acquittal — No 
appeal or revision— Application by witness to expunge 
’ marks against him from judgment of trial Court— Juris- 
diction of High Court. See GOVERNMENT OF INDIA 
ACT, S. 224. 7 B.E. 736= 194 I.C. 248. 

S. ^39-- Powers of High Court — Alteration of 
finding and sentence, 

A Court of Revision has the power of the Court of 
Appeal to “alter the finding maintaining the sentences, 
or with or without altering the finding, reduce the sen- 
tence,'* and therefore to pass sentences under Ss. 143 
and 144, 1- P. Code, while setting aside the convictions 
under Ss’. 295 and 379, I P. Code, provided the sentences 
do not exceed those passed by the lower Appellate 
Court. {Dhavle,/.) BECHAN JHA ». EMPEROR. 

7 B.E. 786 = 194 1 C. 476 * 14 R.P. 1 = 
1941P.W.N. 462=42 Cr.L.J. 579= 

AXE. 1941 Fat. 492. 
—I 1 $, 439 ^Power to stay proceedings • in subor- 
dinate Criminal Courts— Who can exercise. 

There is no provision of the Cr. P. Code authorizing 
the District Magistrate to stay proceedings in a criminal 
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Court subordinate to him, and it is only the High Court 
which has power to do so, that power being conferred by 
S. 439 of the Code and S. 85 (1), Government of Burma 
Act. When a case is once made over for disposal to a 
subordinate Magistrate, the District Magistiaie is not 
competent to pass any order relating lo it other than an 
order such as might be made by him under Chap. 32: 
Cr. P. Code, i.e.^ Ss. 435, 436 and 437. {Dtmkley, J.) 
King v, Maung Po thaing. 

1941 Eang.LR. 82 = 194 I.C. 370 = 
13 E.R. 306 = 42 Cr.L.J 573 = 
A.LR. 1941 Rang. 114. 

S. 439 — Quashing proceedings — Principles 

governing. 

The High Court will interfere to quash proceedings 
only in exceptional cases such as where a person is being 
harassed by an illegal prosecution; where there is 
some manifest and patent injustice apparent on the face 
of the proceedings and calling for prompt redress 
where the evidence on record for the prosecution clearly 
does not justify a charge of any offence, or where the 
trial is on the face of it an abuse of the process of Court. 
Where a question of territorial jurisdiction arises during 
the pendency of a case it must be decided by the Fligh 
Court. iMosely, J.) H. G. ShERAZEE v. THE King 

1941 Eang.L E. 599* 

S. 439— Quashing proceedings — Summrns case 
wrongly tried as warrant case— Dilatory trial — No suit- 
able evidence by prosecution— Error discovered towards 
end of trial — Retrial ordered— Quashing. .SVc- l940 
Dig. Col, 510. D. mody Emperor. 1921.0.268= 

13 E.C. 311 = 42 Cr.L J. 264. 

S. ^9— Revision — Forum — Practice of Chief 

Court — Application to Sessions Judge ^rior to coming 
up to the Chief Court— Necessity, • 

It is the uniform practice of the Chief Court of 
Oudh to refuse to entertain an application in revision 
against the appellate order of a District Magistrate, 
where the applicant has not gone in revision to the Court 
of Session in the first instance. {Thomas, C.J.) DEBI 
Singh v. Emperor. 193 I.C. 47 = 13 R 0. 438 = 
1941 A.W.R. (C C.) 78= 1941 O.L.R. 250 = 

42 Cr.L.J. 849 = 1941 O.A. 160 = 
1941 A.Cr.C. 81 (2)=1941 O.W.N. 193 (2) = 

A.I.R. 1941 Oudh 268. 

S. 439 and High Court Rules, Ch. IV. E. 16 

(O.P.) — Revision — Forum — Revision of order of Cri^ 
minal Court of appeal — High Courts if can he moved 
directly. 

According to R. l5 of Ch. IV of the High Court 
Rules an application for revision of an order passed by a 
Criminal Court of appeal may be made direct to the 
High Court and the applicant need not first apply to the 
Sessions Court. {Pollock and Gruer, J J.') NaTHURam 
Gotiram v. Emperor. I.L.R. (1941) Nag 606= 

196 I.O. 646=1941 N.L.J. 438 = 

A.I.R.-1941 Nag. 316. 

— — S. 439 — Scope — Revision against order under 
S, 476 — Powers of High Court — If limited by S. ^76 B 
— Order for proper inquiry — If can be made. 

S. 476- B, Cr. P. Code, is not exhaustive and the High 
Court’s powers in revision are not limited by the powers 
of appeal conferred by S. 476-B. Under S. 439, Cr. P. 
Code, read with S. 423 (1) (c) and (d), the High Court 
has power to set aside the order of the lower Court and, 
as an incidental order, direct proper inquiry to be made. 
{Davis, C.J. and Weston, J.) VaLIRaM LILARAM Z/ 
GobINDRAM. LL.E. (1941) Kar. 422= 

A.I.R. 1941 Sind 217. 
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' S. 439 (2) — Acquittal — Reviiion against-^All 

the accused persons not parties to revision — Power to set 
aside acquittal as against accused not parties. 

Under S. 439 (2;, Cr. P. Cude, no order can be 
passed to the prejudice of an accused unless he has had 
an opportunity of being heard either personally or by a 
pleader in his own defence. In an application for revi- 
sion against an order of acquittah if the High Court 
decides to set aside the order of acquittal, it can so set 
aside the order only in respect of the accused persons 
who are actually parties to the revision application. So 
far as the accused persons who aie not parties to the 
revision are concerned, the High Court cannot set aside 
the order of acquittal, and the acquittal of such persons 
cannot be touched. {Dhaiie J.) RamlaKHAN DhOBI 
V. Rachhev Kalwar. 194 I C. 660 = 14 R.P. 16 = 

7 B E. 814 = 42 Cr L J. 622 = 
22 Pat.L.T, 237= 1941 P.W N. 263 = 

A.IR. 1941 Pat. 287 

— — S, 439 (6) — Revision petition by accused who has 
not appealed — If barred. 

Under S. 439 (5), Cr. P. Code, no proceedings by 
way of revision can be entertained at the instance of an 
accused who had a right of appeal but has'not appealed. 
(^Bartley and Lodge, JJ.) ALI HOSSain'z^. EmperOR. 

I.L.E. (1941) ICal. 417. 

— — S. 439 (6) — Enhancement of sentence — Accused 
showing cause against conviction — Duly of High Court 
to examine evidence. See 1940 Dig., Col. 511. JdYRAM 
Rakshit V. Annada Prosad Kundu. 

193 1.0. 288 = 13 E O, 394*42 Or L J. 383 = 

A.l.E. 1941 Cal. 90. 
Ss- 469 and 470 — Lunatic accused — Procedure 
— Examination by medical officer — When required. 

S. 469, Cr.P; Code, read with S. 470, provides that the 
Magistrate shall acquit the accused where he is satisfied 
from the evidence given before him that the accused was 
at the time of the commission of the crime, by reason of 
unsoundness of mind, incapable of knowing the nature 
of the Act, or that it was wrong or contrary to law. It 
is only in proceedings where an enquiry is made as to 
whether the accused is of unsound mind at the 
time of the trial and, therefore, incapable of making his 
defence, that the law makes it requisite for the accused 
to be examined by a medical officer. {Mosely, J.) The 
KING V. KaLa NYO. 1941 Rang.L.E. 644 = 

A.l.E. 1941 Rang. 362 

’ Ss. 471 and 423- Order of detention after 
acquittal by appellate Court — Nature of. 

S. 471, Cr.P, Code, in terms gives power to the Court 
trying the accused to pass an order of detention of a 
lunatic after his acquittal. But such orders by an appeN 
late Court are consequential orders within the meaning 
of S. 423 {ji). (Afosely, /.) The K.NG v. KalA Nyo. 
1941 Eang.L.E. 644 = A I.R. 1941 Rang. 362. 

S. 476 — Applicability — Departmental inquiry by 
Judge of Court — Order for complaint against witnesses 
for giving false evidence — Legality. See 1940 Dig., Col. 
512. anjanappa z/. Emperor. 19110 761 = 

13 R,M. 620 = 42 Or.L.J. 224. 

S. 478 — Applicability — Summons case. See 1940 

Dig., Col. 512. EMPEROR V. Ram LaL Anand. 

I.L.E. (1941) Lah, 146. 

■ 8. 476 — Application not made immediately — H 

may be entertained. See 1940 Dig., Col. 5l2. JawaLa 
Parshad t/. Ram Parshad. 19210.868 = 

13E.L. 423 = 42 Or L.J 324 

“3. 476 — Application under — Duty of Court — 
Dismissal for non appearance of applicant — Propriety. 
See 1940 Dig., Col. 513, JawaLa ParSHAD v. Ram 
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Parshad. 192 I.O. 863 = 13 B.L. 423 = 

42 Or. L.J. 324. 

S. 476 — ‘Civil Court* — Special Judge acting 
under U. P. Encumbered Estates Act, if included. See 

1940 Dig, Col. 5l3. .Mahomed Mehdi r. Ramji 
LaL. 16 Luck. 237 = 1911.0 146= 13 E.O. 218 = 

1941 A.W.E. (0.0.) 8 = 42 Cr.L.J. 85» 

A.I.E. 1941 Oudh 48 
■Ss. 476 and 482 — Contempt of ('ourt — Power of 
Court to proceed under S. 476. See 1940 Dig., Col. 5l4. 
Emperor v. Ram Lal Anand. 

I.L.R. (1941) Lah. 145. 

"" S. 476 — Duty of Court — Inquiry under — t 
siderations for Court — Duty to proceed against all who 
are found involved in offence made out besides persons 
complained against in application. 

A complaint to be made in the interests of justice on 
an inquiry under S. 476, Cr. P. Code, does not rest only 
upon private individuals, and the fact that a private 
party chooses to proceed only against some of the 
offenders, is no ground for the Court abstaining from 
action against others found to be concerned in the 
offence. The Court has its duty ; in an inquiry under 
the section the Court should consider primarily the 
interests of justice, and can of its own motion inquire 
and should not rest content with placing responsibility 
on a private person. The Court should probe into the 
matter to the bottom and should make a complaint not 
only against those who are made parties to the applica- 
tion before it but also against those against whom the 
Court considers a case has been made out. 

It is for the Court to take action against all, whom it 
has reason to believe were involved in the offence. 
{Davis, C. J. and Weston, /.) ValiraM Lit ARAM v. 
Gobindram, I.L.E. (1941) Kar. 422 = 

A.I E. 1941 Sind 217. 

“S. 476 — Duty of Court — Order for prosecution 
for perjury on basis of contradictory statements made by 
witness — Duty to specify assignments of Perjury. 

It is usual, as it is very desirable in case of perjury by 
contradictory statements, for the prosecuting Court 
not to leave the matter at large, but to specify the 
assignments of perjury, so that the Magistrate who d. als 
with the case will know precisely what it is for which the 
accused is proceeded against. {Dhavle, /.) SUBA 

Singh v. Emperor. 1931.0. 669 = 13EP. 612= 
7B.R. 663 = 22 P L T. 776 = 42 Cr.L J 446 = 
1940 P.W N. 1012 = A I E. 1941 Pat. 166. 

3. 476 — Expediency of prosecution — ■ Com- 
plainant failing to prove case— Effect— Order for pro- 
secution under S. 211, I. P. Code— If justified. See 
Penal Code. S. 2il. 7 b.E. 420, 

S. 476 — Expediency of prosecution — Contradic- 
tory statements by witness in committal proceedings and 
in sessions trial— Order for prosecution under S. 193, /. 

P . Code — When justified — Considcrations^Duty of 
Court, 

The fact that a witness appears to have made contra* 
dictory statements at two different stages of a case, e.g.y 
in the commitment proceedings and in the sessions trial, 
is not by itself always sufficient to justify his prosecution 
for perjuiy under S. 193, 1. P. Code. Such contradic- 
tions may arise from carelessness or from exaggeration 
due to the inability of ignorant witnesses to keep apart 
what they really saw from what they have since been 
hearing from others about the occurrence or from other 
causes. The fact that the evidence in question is given 
in cases of a grave nature i» not of itself sole ground for 
launching a prosecution. On the other hand that fact 
that the evidence is given in a case of a grave nature 
should only make the Court the more careful to we-gh 
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all the circumstances before embarking on a prosecution 
for perjury on the basis of contradictions. It is in the 
interest of the Crown as well as in the interests of justice 
that prosecution witnesses should be free to tell the 
truth to the Court of session irrespective of whatever 
evidence they may have given in the Court of the com- 
mitting magistrate. What the Court should consider is 
the character of the contradictions. If the contradictions 
are far from material and are not irreconcilable, a 
Court would be better advised in refraining from prose- 
cuting the witness on the basis of the contradictions. 
Where, however, the contradiction is not a case of 
correcting a misstatement previously made through 
inadvertence and reverting to the truth, but is a case of 
conscious improvement on what the witness had really 
seen, and doing so w’ithout any excuse, a prosecution 
would be justified. i^Dhavle^ /.) SUBA SiNGH v. 
Emperor. 193 I.C. 669= IS R.p. 612= 

7 B.E. 563 = 22 Pat.L.T. 775 = 42 Cr.L.J. 446 = 
1940 P.W.N. 1012= A.I.E. 1941 Pat. 165. 

— — — S. 476 — Expediency of prosecution — Contra^ 
dietary statements by witness under S. 164, Cr. P, CoJe^ 
and inter in committing Magistrate* s Court — Alternative 
charge of perjury — Sanction for prosecution — Duty of 
Court, 

Before the Court orders a prosecution under S.476, Cr. 
P. Code, it has to be satisfied that it is expedient in the 
interests of justice that there should be a prosecution. 
Where sanction is sought to prosecute a witness for per- 
jury for making a statement under S. l64, Cr. P. Code, 
and a contradictory statement aftervs’ards in the commit- 
ting Magistrate's Court, the Court must first make up 
its mind whether it was the statement under S. 164, Cr. 
P. Code, or the statement subsequently made in Court 
which is false. If the statement made in Court is false, it 
is in the interests of justice that there should be a prose- 
cution. But there can be no prosecution where the Court 
is satisfied that it is the earlier statement under S. 164, 
Cr, P.' Code, which is false or where the Court is unable 
to determine which of the two statements is false. 
i^Beaumont^ C.J. and Sen, J.') EMPEROR v, NINGaPa 
RamapPA. 43 Bom L E. 864 = A.I.R 1941 Bom. 408. 

— — S. 476 — Expediency of prosecution — Duty of 
Court — Scope of inquiry — Civil matter — Notice— ~If to 
go to Public Prosecutor or Government pleader. 

In sanctioning a prosecution for offences committed 
against public justice, the Court should consider not only 
whether there is a prima facie case, but also whether it 
is in the public interests to allow criminal proceedings to 
be instituted. Though it may be a civil matter, owing 
to the nature of the proceedings, it is desirable that in 
appeals in such matters, notice should go to the Public 
Prosecutor rather than to the Government pleader. 
(Mochett, /.) KUPPUSWAMY ChettiaR v. SuBBa- 
RAYA CheTTIAR. 196 I.O. 128 = 14 B.M. 276 = 
1941 M.W.N. 376 = 53 L.W.677 = 42 0r.LJ. 817= 

A.I.E. 1941 Mad. 674 = f 1941) 1 M.L J. 611. 

- 8. 476 — First application dismissed for non- 

appearance of applicant— Second application — If can be 
made. See 1940 Dig., Col. 5l5. Jawala ParShad 
r. Ram ParSHAD. 192 I.O. 863=13 E.L. 423 = 

42 Cr.L.J. 324. 

S. 476 — relation to'* — Warrant entrusted to 
constable for execution— Constable reporting at tkana 
that arrested person was rescued — Police not submitting 
* charge-sheet agaiftst rescuers — Case by one of them 
against constable under S, 211, 1. P. C^e— Complaint^ 
if necessary. 

A constable who was entrusted with the execution of 
a warrant issued by a trying magistrate gave informa- 
tion at the thana that certain persons had rescued 

y. D, 1941—31 
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the arrested person and committed an offence under 
S. 225-B, I. P. Code. No charge-sheet w’as submitted 
against them by the police as after investigation they 
came to the conclusion that the case was a doubtful 
one. One of those accused persons instituted a case 
under S. 211, 1. P. Code against the constable. 

that as the offence was committed in a trans- 
action which arose out of the execution of the warrant, 
it was impossible to say that the offence was not com- 
mitted in relation to those proceedings, and that, there- 
fore, the Magistrate had no jurisdiction to take cogni- 
sance of the case without a complaint under S. 476, Cr. 
P. Code. {Henderson and Sen, //.) GaNGA PraSad 

Singh v. Emperor. 194 I c. 829 = 14 r 0 63 = 

42 Cr.L.J. 628 = 45 C.W.N. 195 = 

A.I.E. 1941 Cal. 263. 

“ ■ ■ Ss* 476, 476"A and 476~B — Nature of proceed- 
ings under — Civil Court acting under — If becomes a 
Criminal Court — Appeal, revision, law governing. 

There is nothing in the words of Ss. 195, 476, 476- A 
or 476-B, Cr. P. Code, or in the combined effect of the 
operation of these sections to warrant the view that a 
Civil or Revenue Court acting under S. 476 or S. 476-A 
or 476-B is thereby altered into a Criminal Court for 
purposes connected with such proceeding. Where a 
Civil or a Revenue Court decides to institute or withhold 
a prosecution the appeal is to the Civil or the Revenue 
Court, as the case may be, and the revision, if any, 
therefrom to the H-gh Court is also on the Civil Side 
under S. Il5, C. P. Code and not under S. 439, Cr. P. 
Code. {Mya Bu and Ba U, JJ.) Daw Saw Khin v. 

Kg Shwe Hpar. 1941 Eang.L E. 90 = 

1951.0. 444 = 14 E.R. 49 = 42 Or.L.J. 735 = 

A.I.E. 1941 Rang. 163, 

-S. ^^—Preliminary enquiry— Absence of— 

Legality of proceedings. 

Under S. 476, Cr. P. Code, the Court need not order 
a preliminary enquiry if it dots not think it necessary to 
do so. Proceedings under that section without such 
enquiry are not, therefore, illegal. {Young, C.J. and 
Sale, J.) Mahomed Tahir v. Emperor. 

I.L.E, (1940) Lab. 669 = 193 I.C. 170 = 
13 E.L. 443= 42 Cr.L.J. 351 = 1941 Comp. C. 201 = 

A.I.R. 1941 Lab. 62. 

« 

“ Ss. 476 and 476~B — Refusal to prosecute — In- 
terference by High Court if and when justified. See C. 

P. Code, S. ll5 and Cr. P. code, Ss. 476 and 

1941 N.L.J. 91. 

S. 476 — Scope — Proceedings before Civil Court 

—Offence under S. l93, /. P. Code, disclosed— Proce- 
dure — Complaint of offence under other sections If 

ground for cancellation of complaint. 

Where one of the offences alleged is an offence under 
S. l93, 1. P. Code, in connection with a proceeding 
before a District Munsif, such an offence falls under 
S. 195 (1) {b\ Cr. P. Code, for which a complaint by 
the Court is necessary. The fact that the District 
Munsif has also complained that the facts established 
offences under other sections of the Penal Code to 
which S. 476, Cr. P. Code, has no application, is no 
ground for cancelling the complaint which is valid and 
necessary as far as the offence under S. 193, 1, p. Code 
is concerned. {Wadsworth, J.) VEERa Reddi In re 
196 I.C. 27=14 E.M. 252 = 1941 A.Cr C 121 = 
1941 O.A. (Supp.) 604 = 42 Cr L J. 800- 
63 L W. 320 = 1941 M.W.N. 220 Cl) = 
A.I.E. 1941 Mad. 676=(1941) 1 M.L J. 363: 

S. 476-A — Additional District Judge^Com. 

plaint in respect of proceedings in Court of Subordinate 
Judge — Competency. 
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An Additional District Judge is not a Court to which 
appeals ordinarily lie from the Court of the Subordinate 
Judge and the Subordinate Judge is therefore not subor- 
dinate to the Additional District Judge but only to the 
District Judge. An Additional District Judge is not 
therefore competent to file a complaint under S. 476-A, 
Cr. P. Code, in respect of proceedings in the Court of a 
Subordinate Judge. {Varma, J.) HaRIHAR Gir t/. 
Bawan Singh. 195 I.C. 497=14 R.P. 141-= 

7 B.R. 943 = 42 Cr.L.J. 748=1941 P.W.N. 482 = 

A.IE. 1941 Pat. 692. 
' “S. 476-A — Applicability — ComplattU by superior 
Court — When can be made, 

S. 476-A, Cr. P. Code, comes into operation where 
the Court below has neither made a complaint nor reject- 
ed an application for the making of such complaint, 
that is to say, the lower Court has not passed any order 
in connection with the offence. {Varma, /.) HaRjhar 
Girz/. Bawan Singh. 195 I.C 497 = 14 R.P. 141 = 
7 B R. 943 = 42 Or.L J. 748 = 1941 P.W.N. 482 = 

A.I.R, 1941 Pat. 592. 

■ ■ “S. 476-B — Appeal — Competency — No complaint 
by original Court and no application made therefor — 
Appeal — If lies. 

Where there is no application made by any party 
for the making of a complaint to the original Court 
under S. 476, Cr, P. Code, and the Court does not think 
fit to file any complaint, no appeal lies under S. 476-B, 
Cr. P. Code, (yarma, /.) HaRIHAR Gir v. BawAN 
Singh. 1961.0. 497= 14 B.P, 141 = 7 B.R. 943 = 

42 Or.L.J. 748 = 1941 P.W N. 482= 

AI.E. 1941 Pat. 692. 
— — S. 476-B — Order dismissing application in 
default — Appealability. See 1040 Dig., Col. 5l7. 
JAWALA PARSHAD v. RaM PaRSHAD. 192 I.C. 863 = 

13 R.L. 423= 42 Cr.L.J. 324. 

Sb. 470-B and 196 (1) (aj and (3)~Refusal to 

make complaint in respect of offence under S. 182, /. P, 
Code^Appeal — F orum. 

Where a Magistrate refuses to make a complaint in 
respect of an offence under S. 182, 1. P. Code, an appeal 
from that order lies to the District Magistrate and not to 
the Sessions Judge. (A^arwal, /.) ChandraKumaR 
Dikshit V. Ramesh Chandra. 196 1 0. 664= 
1941 A,W.E (0.0.) 313=1941 A Cr.O. 241 = 
1941 O.L.R, 734 = 1941 0 W.N. 1130 = 

1941 O.A. 822. 

■— --S. 4176^'&— Fight of appeal — Court issuing notice 
to witness suo motu — Order subsequently declining to 
take action — If appealable. 

If a Magistrate in calling on a witness to show cause 
why he should not be prosecuted for perjury, acts suo 
motu and not on an application made by a party, the 
latter has no right of appeal against the order of the 
Magistrate subsequently declining to take action against 
the witness under S. 476, Cr. P. Code. {Shearer^ /.) 
SiTA Ram z/.Brij Behari. 196 lo. 680 = 

7 B.B. 944 = 14 R P. 149 = 1941 P.W N. 623 = 
42 Or L.J. 767=A I.E. 1941 Pat. 691. 
8. 476-B — Scope — If exhaustive — Revision 

against order under S. 476— Powers of High Court 
See CR. P. CODE, S. 439. I L.R. (1941) Kar. 422 

8. 488 — Amount of maintenance — Maintenance to 

child — If to cover cost of education — Bare maintenance 
— If suffieient. 

Maintenance under S. 488, Cr. P. Code, does not 
mean a bare maintenance, but also includes the cost of 
education of a child. The amount paid by a father to 
his child under the section should cover at least the cost 
of education sufficient for the child, so soon as he is old 
enough to earn his living and to maintain himself. 
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{Davis, C. /, and Weston, /.) TekCHaND v. KaLA- 
VANTiBAi. I.L B (1941) Kar. 417 = 

A.I.R. 1941 Sind 214. 

S. 488 — Application by wife for maintenance — 

Dismissal on ground of husband*s indebtedness 

Legality. 

The indebtedness of a husband is not a ground for 
dismissing a petition by his wife for maintenance under 
S. 488, Cr. P. Code. {Lakshmana Rao, J.') VaLLI- 

ammai-^ammal V. Dharmalinga Muthirian. 

1941 M.W.N. 668=64 L.W. 386 = 
A.I E. 1941 Mad. 762 (2). 

,g_ ^gg — Burden of proof-— Claim by mother of 
illegitimate child against putative father — Onus of 
proof of parentage — Statement of mother— Value of 
without corroboration. 

In a claim by a woman for maintenance of an illegiti- 
mate child against its putative father, it is not for the 
opposite party to prove that he was not the father of the 
illegitimate child. It is for the applicant to show that 
the child was the child of the opposite party against 
whom the claim is made, before the latter can be called 
upon to disprove it. It is prima facie improper to accept 
without corroboration the mere statement on oath of the 
mother who asserts that the respondent to whom she 
is not married is the father of her child. {Dkavle, Jf) 
PRASAD Garebi v. MST. Kesari. 192 1.O 893= 
7 B.R. 601 = 42 Cr.L.J. 347 = 13 R.P. 667 = 
1941 P.W.N. 94 = 22P.L.T. 273- 

^ A.I.E. 1941 Pat. 444. 

’ S. 488 — Claim by wife — Opposite party behaving 

badly — Date from which maintenance to be awarded. 
See 1940 Dig., Col. 5l7. Hemibai v. KundiBai. 

I L.R. (1941) Kar. 68= 192 10. 340 = 
13 R S. 188 = 42 Or.L.J. 278. 
S. 488— Compromise as to maintenance — Limits 
to the power of Court to pass or enforce order. See 

1940 Dig., Col. 5i7. Ma Khin Yi v, Edward Khin 
Maung. 1921.0 640 = 13 R.E. 194- 

42Cr.L.J. S12=A.I.E. 1941 Rang. 46. 

8. ^33— Compromise petition— Proper form of 

order. 

Per Derbyshire, C.J. —If the parties to a proceeding 
under S. 488, Cr. P. Code, present a petition of compro- 
mise by which they agree to the payment of a certain 
sum of money for maintenance and pray for an order in 
terms thereof, the proper procedure for the Magistrate 
to adopt is to make an order in these words. “Petition 
of compromise filed. Order in terms of compromise.*’ 
Then the provisions of S. 488 (3), Cr. P. Code can be 
invoked in order to secure the carrying out of what the 
parties had agreed to. {Derbyshire, C.J. and Bartley, 
/.) Debjani Biswas v. Rasik Lal, 196 1 0. 627- 

42 Or.L.J. 894 = 46 O.W.N. 766= 

A.I.B. 1941 Oal. 558. 

Ss. 488 and 386 — Enforcement of order — Order 

attaching immovable property — Legality. 

Under S. 488 a Magistrate has no jurisdiction to 
attach immovable properly. The amount due in cases 
under S. 488 should l>e realized in the same manner as 
fines. For the purpose of attaching immovable property 
procedure under S. 386 should be followed. {Bhlde. J.) 

Labh Singh v. mt. Punjab Kaur. 196 I.0. 691- 
„ A.IB. 1941 Lah. 360. 

ftj JurtsdicUon — Claim for maintenance of 

children from fathet^Burden of Proof— Finding of 
neglect or refusal to matniain— Necessity. 

Under S. 488, Cr. P. Code, a Magistrate has no 

urisdiclion to pass an order against a father for main- 
tenance of his children unless neglect or refusal to 
maintain his children is brought homa to him, and 
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unless the Magistrate fin'ds such neglect or refusal on 
the evidence. {Dhav/t\ J.) PraSad GarERI v, MST. 
Kesari. 192 LC. 893 = 22 Pat L.T 273*= 7 B R. 501 = 
42 Cr.L J. 347 = 13 R P. 567 = 1941 P.W.N. 91 = 

A I.R. 1941 Pat. 444 

S. 488 — furisdiciion — General rule — Casual 

visityif can confer jurisdiclion on the Court of the 
place. 

The general rule as to jurisdiction in regard to appli- 
cations under S, 488, Cr. P. Code, is, that such an appli- 
cation can only be entertained at the place where hus- 
band and wife last resided together and this rule has 
been modified to the extent that it has been held possible 
for a husband to have more than one residence for the 
purposes of S, 488. But a casual visit by the husband 
to a place cannot confer jurisdiction on the Court of that 
place to entertain such an application. {Grille, /.) 

Emperor t/. Shambai, I.L.R. (1941) Nag. 262 = 

192 I.C 6 = 42 Cr.L.J. 647 = 14 R.N. 33 = 
1941N.L.J. 199 = A.I.R. 1941 Nag. 176. 

S. 488 — Jurisdiction of Magistrate— Husband 

and wife living apart — Children living with wife — 
Father declining to maintain them when living with 
wife and offering to maintain them, if they live with 
him or under his care — Power to make order. 

Where a husband and wife are living apart and the 
children are in fact living with the wife, the magistrate 
has power under S. 488, Cr. P. Code, to make an order 
for the maintenance of the children, although the father 
only refuses to maintain them w’hilst tliey are with the 
wife and offers to maintain them if they live with him 
or with somebody of whom he approves. The object of 
S. 488, Cr. P. Code, is to avoid vagrancy by providing 
that a magistrate may up to a limited extent see that a 
wife and children are maintained by a husband or father 
able to maintain them. The magistrate must, however, 
take the facts as he finds them. If in fact the children 
are living with the wife and if in fact the father is 
refusing or neglecting to maintain them where they are 
living, the magistrate has jurisdiction to make an order. 
If the father’s case is that the children ought not to be 
living with the wife, but ought to be living with him or 
under his direction, he must take proper proceedings in 
the Civil Court to get the children removed from the 
custody of the wife or mother. The fact that such pro- 
ceedings may involve expense which a father is unable 
or unwilling to bear cannot deprive the magistrate of the 
right to exercise his powers under S. 488. As long as 
the children are in fact living with the wife and as long 
as the husband is in fact declining to maintain them, the 
Magistrate can make an order for their maintenance 
uiider S. 488. {Beaumont, C.J. and Sen-, J.') EBRA- 
HIM M.AHOMED V, KHURSHEDBAI EBRAHIM. 

195 I.C. 232 = 42 CrL J. 639 = 14RB. 30 = 
43 Bom.L.B. 615 = A.I.R. 1941 Bom. 267. 

— — S. 488 — “Just cause” — Wife suffering from un- 
pleasant disease not uncommon, incurable or 
serious — If just cause for husband’s refusal to live with 
Wife. See 1940 Dig , Col 5l8. HemiBAI r/. KUNDI- 
BAI. I.L.R. (1941) Ear. 68 = 192 1.O. 340 = 

13 R.S. 188 = 42 Cr.L.J. 278. 
— S. 488 — Maintenance claim by wife — Husband 
member of joint Hindu family— Order— Form of— If 
can be against family. See 1940 Dig., Col. 518. Hemi- 
BAI V, KUNDIBAI. I.L.R (1941) Kar. 68 = 

192 1.C. 340 = 13 R.S. 188 =42 Cr.L J. 278. 

■ 3 . 488 — Maintenance to children — Off^^pring 

aged ^0 — “Inability to maintain himself”— Burden of 

proof: See 1940 Dig., Col. 5l8. Mahomed YaR v. 
Ali Mahomed. 193 1.0. 648=13 R.L. 463= 

42 Or.L J. 439=A.I.R. 1941 Lab. 92. 
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— ■ S. 488 — Major child — Right to maintenance 
when unable to maintain himself or herself. 

If a child is unable to maintain himself or herself, 
though not a minor, there is a right of maintenance 
under S. 488, Cr. P. Code. The age of the child is 
immaterial. The section does not limit the right of 
maintenance to minors. {Lakshmana Rao, y.) 

Kanniah Naidu V. Rajammal. 196 I C. 16= 

1941 M.W.N. 479(1) = 42 Cr.L, J. 838 = 

A.I.R. 1941 Mad. 685. 

S. 488 — Marumakkathayee wife — Application 

against husband for maintenance of herself and child — 
Marriage before Marumakkathayam Act not dissolved — 
If legal — Right to maintenance. 

When there is a legal marriage between marumakka* 
thayees which was not dissolved before the Marumakka- 
thayam Act came into force, that must be deemed to be 
a legal marriage. If in such a case it is found that the 
income of the tavazhi properties of the wife is very little, 
her infant son as well as herself are entitled to main- 
tenance from the father. {Lakshmana Rao, A) 

Lakshmi amma z'. Krishna Kurup,, 

1941 M.W.N. 674 = 64 L.W. 387 (1) = 
A,I.R. 1941 Mad. 940 (2) = (1941) 2 M.L.J. 254. 

S. Offer to maintain wife— Order for 

maintenance — If proper. 

Where a wife expiessed her willingness to live with 

her husband in her application for maintenance and the 
husband offers to keep her with him, but the wife at 

that stage refuses to live with him, an order for main- 
tenance is not justified. {Grille, /.) Emperor v 

Shambai. I.L.R. (1941) Nag. 262 = 196 I C 6 = 

42 Cr.L.J. 647 = 14 R N. 33 = 1941 N L. j! 199 = 

A.I.E. 1941 -Nag. 176. 

—S. 488— Parties — Claim by wife— Husband 

member of joint Hindu family— Husband falsely alleged 
to have committed suicide or been murdered — Husband's 
father — If can be made party — Procedure. See 1940 
Dig., Col. 519. Hemibai v. Kundibai. 

I.L.R. (1941) Kar. 68 = 192 I C. 340= 
13 R.S. 188=42 Cr.L.J. 278 


S. 488— Procedure— Jurisdiction of Magistrate- 

Order directing attachment of movables of husband’s 
joint Hindu family and holding joint property liable for 
maintenance— Legality. See 19^10 Dig-, Col 5l9 

hemibai Kundibai. ll.R. (1941) Kar 68 -• 
192 I.C. 340 = 13 R.S. 188 = 42 Cr.L.J. 278. 

^Ss. 488 and ^Z^^Properiy set apart by arrange- 
ment, for maintenance— Jurisdiction of Court to /a,, 
orders under Ss, 488 and 489 in such cases, ^ 

Where a person by private arrangement makes over 

certain property for the maintenance of his wife and 
daughter, there is no refusal to maintain and so no order 
could be passed under S. 488. Cr.P. Code. In such case 
an order under S. 489 increasing the allowance cannot 
be passed because the original allowance was 
granted by Court under S. 488 but by private arranee 

ment and S. 489 can have no application. (Pollorh / ^ 
Kesheorao^z'. Kumari Maltibai. ’ 

« . N.L.J. 622. 

S. 488 {Z)— Compromise— Order based on—F,i- 

forcement. 

Per Bartley, /.—An order lawfully made bv a MaoJ« 
trate under S. 488 Cr P. Code, whether on compromise 
or otherwise, must be deemed to be enforceable in the 
manner provided by sub-S. (3) of that section, 
shire, C . J. and Bartley, /.) DebjaNI BISWAS T 

RaSIKLal. 196 1.0. 627 = 42 CrL j Rqa ‘ 

46 O.W.N. 766= A.I.R. 194l0al 668 
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S. 488 (3) — Construction — Single application in 

respcLt of several months' arrears — Imprisonment, for 
what period can be awarded. 

When a wife applies to enforce a maintenance order 
and in a single application includes arrears which cover 
seveial months, the Magistrate has power to sentence 
the defaulter to more than one month's imprisonment. 
He may sentence the defaulter to one month's imprison- 
ment for each full month’s arrears of maintenance and 
to a further month for any broken period over and 
above that completed number of month’s arrears which 
falls short of another complete month. {Sharpe and 
Blagden, JJ.) Ma Tin Tin V. Maung Aye. 

1941 Bang. L R. 65 = 195 I C. 190 = 14 R.R 24 = 
42 Cr L J. 690 = A.I.R 1941 Rang. 135. 

Sg. 483 (3) and 490 — Enforcement of order — 

Proper procedure — Proper term of imprisonment^ 
Costs recovery — Procedure. 

Where after an order for the payment of maintenance 
has been made if it is not complied with or if there is a 
refusal to pay it, the Magistrate cannot straightaway 
order the defaulter to be committed to jail. The first 
thing that must be done is to issue a distress warrant 
and it is only for the whole or part of each months 
allowance that remains unpaid after the execution of the 
warrant that imprisonment may be awarded. A man 
Cannot be sentenced to imprisonment a second time for 
default in respect of the same identical arrears. The 
only method provided for the recovery of costs awarded 
is by distress warrant. An application for enforcement 
or execution may be made to any Magistrate in a place 
where the person against whom the order is made. It 
is not necessary that the Magistrate should be of the 
categories mentioned in S. 488 or have the powers pres 
cribed therein. {Mosely, /) MaunG Tun Zan v. 
Ma MyaING. 196 I.C. 663 = 14 E.R. 93 = 

1941 Rang.L.R. 403 = A.I.R. 1941 Rang. 247. 

■ S. 488 (3) — “Sufficient cause” — Adjudication as 

insolvent. See 1940 Dig., Col. 520 KaDHaRaNI 
Dassi 2 /. Mati Lal Sen. I.LR (1940) 2 Cal. 625 = 
1921.0. 186 = 13 R.C. 305=42CrL.J. 260. 

■ S. 488 (3) — Sufficient cau'^e— Adjudication in 
insolvency — Effect of. See 1940 Dig., Col. 520. EM- 
PEROR V. Mahomed Hussain. 19i I o. 198 = 

13R.B. 166 = 42 Or L.J. 101. 

S. 488 (4) — Applicability — Helpless wife ill~ 

treated by husband — Submission to amount agreed upon 
by Panchayat — If living separately by mutual consent 
— Right to order. 

It cannot be said that where a woman, who is helpless 
and has been ill-treated by her husband, has to submit, 
or thinks she has to submit, to a sum agreed upon by 
her Panchayat, she is living separately by mutual consent 
within the meaning of S. 488 (4), Cr. P. Code. (Davis^ 
C,/. and (Veston, /.) TEKCHAND v. KaLAVaNTIBAI. 

I.L.E. (1941) Kar. 417 = A.I.E. 1941 Sind 214. 

3, 488 (6) — Scope — Non-compliance — Effect ott 

order for maintenance. 

The direction in Cl. (6) of S. 488, Cr. P. Code, is 
peremptory ; and if the evidence on which an order 
under S. 488, Cr. P. Code, against the husband or the 
father is made, has not been taken in the presence of 
the husband or the father, as the case may be, and if his 
personal attendance has not been dispensed with, the 
order is illegal as it contravenes S. 488 (6) and must be 
set aside. {Davis, C, J, and Weston, Jf) RUPCHAND 
IssardaS V. Emperor. I.L B. (1941) Kar. 416. 

Sa. 488 (7). Costs of revision. 

The High Court has under S. 488 (7 ) power to make 
such order as to costs as it considers just in applications 
for revision of orders under S. 488. (Sharpe and 
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Blagden, JJ.) Ma Tin TIN v. MauNG AyE. 

1941 Bang. L.B. 65 = 196 I.0. 190 = 
14 E.R. 24 = 42 Cr.L J. 690= A.I.E. 1941 Bang. 136. 

■ 3. 488 (8j — “Where he last resided with his 
wife” — Interpretation. See 1940 Dig., Col. 520. 
Charan Das v. Surasti Bai. 

I.L.R. (1940) Lah. 765 = 191 1.O. 203 = 
13 E L. 287 = 42 Cr.L.J. 106. 

• " Sb. 489 (2) and 488— Civil suit subsequent to 
order under S. 4^8 — Decree — Subsequent procedure. 
See 1940 Dig., Col. 521. U Arzeina «/. Ma KYIN 
Shwe. 192 I 0. 439= 11 E.R. 180. 

S. 494 — Duty of Magistrate to exercise indepen- 
dent judgment. See 1940 Dig., Col. 521. FaKIR 
Chand Ram krishin v. Murad Umar. 

I.L.R. (1941) Kar. 32= 
13 E S. 163 = 191 I.C. 440 = 42 Or L.J. 182. 

S. 494 — Extraneous reasons — If proper. See 
1940 Dig., Col. 521. Fakir Chand Ram Krishin 
v. Murad Umar I.L.R (1941) Kar. 32= 

13 E.S. 163 = 191 1 0. 440 = 42 Or.L.J. 182. 

■S. 494 — Reasons for permitting withdrawal— 
Djty of Court to record. See 1940 Dig. Col. 521. 
Fakir Chand Ram Krishin v. Murad Umar. 

I.L.E (1941) Kar 82. 
13 E.S. 163 = 191 1.O. 440 = 42 Or L J. 182. 

■ S. 495 — Duty of Magistrate — Application for 
pe^mi^slon — Proper authoriiy to deal wit^ — Engage- 
ment of Advocate privately engaged by complainant — 
Propriety. 5“^/ 1940 Dig., Col. 522. AHMED MAHO- 
MED ISMAIL V. Emperor. 191 I.C. 378 = 

IS E.S. 156 = 42 Or.L.J. 168. 

-S 495(1) and (4) — Applicability — Case under 

S. llO— Police Officer inquiring into case — Application 
for permission to conduct case before Magistrate on 
behalf of prosecution — Propriety of. See 1940 Dig., 
Col. 522. Emperor v. Anandya Sambhya. 

13 R.B. 194 = 191 10. 334 = 42 Cr.L.J. 160. 

Ss. 496 and 497 — Applicability — Offences under 

Defence of India Act and Rules— Right of accused to 
be released on bail. See DEFENCE OF INDIA ACT, 
R. 130 A C-i). (1941) 2 M.L.J. 1014. 

S. 497 — Bailhcnd — Cancellation^ Accused set- 

ting up alibi ^If sufficient ground. 

The fact that the accused who has been enlarged on 
bail has filed a petition setting up an alibi in defence, 
is not such a conduct on his part as would make it 
necessary to cancel his bail bond. (Varma, J ) KUNJA 

Bihari Chandra v. Emperor. 196 1.O. 476= 

14 R.P. 210=42 Or.L.J. 882 = 8 B.E. 29. 

S. 497 — Discretion — District Magisttate for- 
warding application to subordinate Afagittratc— En- 
dorsement of his inclination or disinclination^Pro* 
priety. 

The discretion to be exercised under S. 497 by Magis- 
trates is a judicial discretion according to law. Conse- 
quently, a District Magistrate while forwarding an 
application for bail to his subordinate Magistrate 
having jurisdiction should not express by endorsing on 
the application his inclination or disinclination to grant 
bail as such an endorsement may amount to a hint to his 
subordinate and may interfere with the discretion to be 
exercised by him and may improperly influence him in 
the discharge of his judicial duties. {Davis, C,J, and 
Tyahji, J,) EmPeROR v. ABUBAKAR. 

, I L.B. (1941) Kar. 281-1961.0. 17*- 

14 E^S. 16 = 42 Or.L.J. 703- A.I.E. 1941 Sind 83. 

S. 497— of Magistrate^Aceused chailaned 

for c^spiracy to murder man with whose wife At had 
been intriguing^Accused as Magistrate retarding dying 
declaration of deceased and graniing Aail-^If justified. 
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CE. P. CODE (1898), S. 497. 


CE. P. CODE (1898), S. 614. 


An accused in a case of criminal conspiracy for the 
murder of a man with whose wife he was alleged to 
have been carrying on an intrigue, also recorded as a 
Magistrate a dying declaration of the deceased, the hus- 
band of the woman. The Magistrate granted bail to 
the accused on the ground that there was a discrepancy 
in the evidence of the approvers but there W’as nothing 
to suggest that the discrepancy was incapable of expla- 
nation and would be fatal to the prosecution case. 

He^d^ that the grant of ball in the unusual circum- 
stances of the case was not justified. {Davis, C.J. and 
Tyabji, /.) EMPEROR v, ABUBAKAR. 

IL.R. (1941) Kar. 281 = 195 I.C. 178 = 
14 E.S. 16=42 Cr.L.J. 703 = A.I.R. 1941 Sind 83. 

“ S. 497 — Magistrate discovering hail granted by 
him to be wiihottt jurisdiction — Procedure. 

Where a Magistrate finds that an order granting bail 
passed by him was without jurisdiction he nmst commit 
the accused forthwith to custody and should not allow 
him to remain on bail pending the passing of a final 
order cancelling the bail bond and remanding him to 
custody inasmuch as there is no room for an interim 
order in such a matter. {Davis, C.J. and Tyabji, J,) 
Empekor V. AbubaKar. I L.R. (1941) Kar. 281 = 

195 I.C. 178 = 14R.S. 16 = 42 Cr.L J.703 = 

A.I.R. 1941 Sind 83. 

' S. 497 — Scope — Grant of bail in anticipation to 
persons not arrested or detained— ‘ / f justified . 

The Cr. P. Code does not permit everything to be 
done that it does not forbid. It requires that in matters 
relating to the admini'^tration of law such as the ariest 
of the accused, the granting of bail to the accused, or in 
any other matters for which the law provides, the provi 
sions of the law should be closely followed. S. 497 
does not authorize and was not intended to authorize the 
grant of bail by anticipation to persons who are not 
arrested or detained. {Davis. C J. and Tyabjt, /) 

Emperor ABUBAKAR. I L.R. (1941) Kar 281 = 

196 I.C. 178 = 14 R.S. 16 = 42 Cr L. J. 703 = 

A.I.R. 1941 Bind 83. 

Ss. 499 and 614 — Liability of surety — Extent 
of^Surety undertaking to produce accused on fixed 
date and thereafter as directed by Court — Surety pro~ 
ducing accused on fixed date — Accused with Court's 
Permiision leaving Court house for prayers and abscond- 
ing — Surety's liability — If ceases. 

The liability of a surety must continue so long as the 
surety has not been discharged or the bail bond cancel- 
led and the accused taken into the custody of the Court. 
The accused will be taken in the custody of the Court 
only when his bail bond is cancelled. In his bond the 
accused bound himself to appear in the Court on a fixed 
date and thereafter as directed by the Court and the 
surety bound himself that the accused would so attend 
and in default of his so attending, he bound himself to 
forfeit Rs. 1,000. The surety produced the accused on 
the fixed date. During the course of the proceedings 
the accused with the Court’s permission left the Court- 
house to say his prayers and absconded. The bail bond 
was not cancelled at that time nor was the surety dis- 
charged. 

Held, that the surety’s liability did not cease merely 
on the production of the accused in Court but continued 
thereafter and the forfeiture of his bond was justified. 

Held, further, that there were mitigating circum- 
stances in the case whereby the penalty for forfeiture 
could be reduced to something nominal inasmuch as the 
surety w’as taken off his guard. {Davis, C.J, and Lobo, 
/.) Muradali V. Emperor, 

I.L.B.(1941) Ear. 164 = 13 R.S. 233 = 


193 I.O. 471 = 42 Cr.L.J. 427 = 
A.I.R. 1941 Sind 31. 
— — S. 607(2) — Trial de novo by successor — Exa- 
mination and cross-examination of witness on commis- 
sion in previous proceedings— Admissibility. See 1940 
Dig., Col. 523. Sukhramdas v. Emperor. 

191 I.C. 127 = 13 R.S. 128 = 42 Cr L.J. 80. 
“ S. 509 (1)— Scope of— If applies to evidence 
tendered by one who happens to be a doctor— Dying 
declaration recorded by a doctor— Proof— Necessity. 

1940 Dig., Col. 523. Waris Khan z/. Emperor. 

193 I.C. 770=13R.O 513 = 
_ 483 = 1941 0,LE.333. 

S. 612 — Record of statement — Sufficiency of 
evidence as to absconding— I f can be questioned by accus- 
ed. 


The condition precedent to the recording of a state- 
ment under S. 5l2 h that the Magistrate who records 
such a statement should be satisfied on some evidence led 
before him that the accused person is absconding. When 
the Magistrate is so satisfied on evidence recorded by him 
the sufficiency of the evidence satisfying him cannot be 
agitated or questioned when the accused person is later 
brought to trial. Far less can it be questioned at a later 
stage whtn the accused person after trial is convicted 
and an appeal preferred from the order of conviction. 
{Bhideand Ram Lall, JJ.) KaRAM SinGH JaWaHaR 

Singh v. Emperor. 197 ic. 108 - 43 P.L.R. 641 = 


- A.X.Che* XlclU. 001. 

‘S. o\^^Bond under S. ]09 — Forfeiture for 
breach — Time for starting proceedings. 

^ A Magi:,trate who convicts a person of an offence 
involving the forfeiture of the security bond executed by 
that person under S. 109. Cr. P. Cede, can subsequent- 
ly take action against that person by forfeiting the 
security bond. {Almond, J.C.andMir Ahmad, J.) 
Umar Baksh Musa khan v. Emperor. 

„ 197I.C. 66 = A.I.R. l941Pesh.78. 

08. 61^ And. 537— Pailure to record grounds of 
proof — If and when curable. 


Where a Magistrate though he satisfied himself by 

sending for the relevant records and perusing them, did 
not record the grounds of proof that a security bond’had 
been forfeited, and the person who gave the security is 
not thereby prejudiced, the defect in the procedure is 
me^^ly an irregularity of the kind referred to in S. 537, 

Cr. P. Code. The Magistrate cannot be said to have 
acted without jurisdiction, merely because he failed to 
record the reasons for holding that there was a for- 
feiture. {Bennett, J.^ PaPAM SiNGH v. EMPEPOR 
16 Luck. 646= 193 I.C. 627=lSR.O 492 = 

1941 A L.W. 271 = 1941 A. Cr.C 87= 

1941 O.L R. 303- 42 Cr.L.J. 467« 
1941 O W.N. 357=1941 O.A 277 = 
1941 A.W.E.(Rev.)219 = A.I.R. 1941 Oudh 821 


— S. 514 — Forfeiture of bail bond — Reduction of 

amount — Circumstances. 


Where owing to non-appearance of the accused on the 
day fixed, the bail bond of the sureties was forfeited but 
subsequent thereto, the sureties arrested the accused and 
produced them before the Magistrate concerned and the 
sureties were poor servants, it was held that the amount 
to be forfeited could be reduced under those circum- 
stances. {Ghulam Hasan, J.) Imam Beg v. EM- 
PEROR. 1941 o A. 941 = 

1941 A.W.R. (C.C.) 362=1941 O.W N. 1226. 


S. 51^— Forfeiture of bond— Proceedings, when 

to be stftrted. 

The mere fact that no immediate action under S. 5l4 
Cr, P. Code, is taken against a person under 
recognizances to keep the peace or against his surety, on 
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CE. P. CODE (1898), S. 614. 

the conviction of the former of an offence involving a 
breach of the peace, is no bar to such action being taken 
at a future date. Nor is it necessary that such proceed- 
ings should have been started before the expiry of the 
period for which the bond is given. {BennettyJ.) 
Padam Singh v. Emperor. 16 Luck. 646 = 

193 I.C. 627 = 13 R.O. 492 = 1941 A.L.W. 271 = 

1941 A.Cr.C. 87= 1941 O.L E. 303= 
42 Cr.L.J. 457 = 1941 O.W.N. 357 = 
1941 O.A. 277=1941 A.W R. (Rev.) 219 = 

A.I.R, 1941 Oudh321. 
• "■■Ss. 614 and 496 — Forfeiture of surety bond — 
Legality — No recognizance taken from accused. See 
1940 Dig., Col. 524. IndaRz'. EMPerOR. 

IL.R. (1941) Lab. 619. 
— S. 514 and U. P. Encumbered Estates Act, 

S. 4 — Forfeiture — Surety being applicant midir hn- 
cumbered F.statee Act — If saves forfeiture. 

The fact of a surety having applied under the United 
Provinces Encumbered Estates Act does not protect him 
against a forfeiture of his bond on that ground. 
(Bennett, /.) PaDAM Singh v. EmPEROR. 

16 Luck. 646 = 19310. 627= 13 R.O. 492 = 
1941 A.L.W. 271 = 1941 A. Cr.C. 87 = 
1941 O.L.E. 803 = 42 Cr.L.J. 457 = 
1941 O.W.N. 357 = 1941 0 A. 277 = 
1941 A.W.R. (Rev.) 219 = A.I.R. 1941 Oudb 321. 

' 'S. 616 — Revision — Power of District Magistrate 

to raise amount of security ordered to he forfeited. 

The plain meaning of S. 5l5 is that the District 
Magistrate can pass on revision any order which the 
original Magistrate himself might have passed. Conse- 
quently, the District Magistrate can revise the order of 
the original Court so as to raise the amount of security to 
be forfeited. (Almond, J.C,') SHER MaHOMED v. 

Emperor, 195 I.C. 688 = 14 R. Pesh. 19 = 

42 Cr.L.J. 764 = A.I.R. 1941 Pesh. 63. 

S, 616-A — Applicability — Jurisdiction of 

Magistrate — Complaint of criminal breach of trust sent 
to Police for investigation — Property in hands of accus~ 
id 'pTiTie order for handing over possession to com- 
pi ainant— Legality. 

Before an order under S. 5l6-A, Cr, P. Code, can be 
made, three conditions must be fulhlled : (l) the Magis 
trate must have reason to suppose that an offence has 
been committed ; (2) that the property in question must 
be produced before the Court ; and (3) that there must 
be an inquiry or trial pending at the time. Where on a 
complaint being made of a criminal breach of trust in 
respect of certain property in the hands of the accused, 
the Magistrate sends the complaint to the police for in- 
vestigation under S. 202, Cr. P. Code, it cannot be said 
that an offence appears to him at that stage to have 
been committed, so as to justify ex parte order 
directing possession of the property to be handed over to 
the complainant under S. 516-A. Such an order is also 
illegal on the ground that the property is not produced 
before the Court, as the power of a Criminal Court to 
make orders under S. 5l6-A, is limited to property which 
is produced before it. An investigation by the police 
under S. 202, Cr. P, Code, is not an inquiry within the 
meaning of the Code, and since at that stage there is no 
inquiry or trial pending, the order is also illegal on that 
ground. Such an ex parte order at that stage is there- 
fore unwarranted and illegal. (Broomfield and Wassoo- 
dfV, //) Ramchetsing ARJUNSINGH V, Deoji 
Kalyanj. 43 Bom L.R. 967. 

88.617 and Order under *9.517 byfitst 

class Magistrate — Appealability’^Forum . 

Where an order under S. 5l7, Cr. P. Code, is passed 
by a first class Magistrate who acquitted the accused in 


CR. P. CODE (1898), S. 623. 

the case, an appeal lies against .such order, to the 
Sessions Judge. (Hamilton, J.) RAM DiHaL v. 

Badri. LL.R. (1941) All. 168 = 

193 I.C. 817 = 13 R. A. 462 = 1941 O.W.N, 137= 

42 Cr.L.J. 469 = 1941 A.Cr.C. 86 = 
194 O.A. (Supp.) 281=1941 A.L.W. 169 = 
1941 A W.R. (H.C.) 7 = 1941 A L.J. 63= 

A.I.R. 1941 All. 143. 

S. 617 — Scope — If subject to or superseded by 

K. 90 B (6) — Defence of India Rules — Jurisdiction of 
Court to make order as to disposal of money seized un- 
der R. 90-B(4) of the Defence of India Rules. See 
Defence of India Ruij;s, K. 90-B (4) and (6). 

48 Bom.L R. 872. 

■ S. 520^*'Court of appeal or revision* — Mcatf 
ing of. 

The Court of appeal or revision referred to in S. 520, 
Cr. P. Code, is the Court which ordinarily is the Court 
of appeal or revision, as the case may be, to which the 
Court passing the order as to the disposal of the property 
is. as such, ordinarily subordinate, when the order 
which is challenged is the order as to the property 
alone. If the principal order is challenged, the Court 
of appeal or revision would be the Court before vhich 
the appeal or revision application against the principal 
order has been made. (Davis, C. J, and IVeston, J.) 

Fatima v. Sain Bakhsh. LL.R a941) Ear. 442. 

S. 521— Complaiiu under S. 501, I. P. Code, in 

respect of defamatory passages in book— Order for des- 
truction of entire book— Propriety— Proper order. See 
1940 Dig., Col. 526. Veerabadra Rao Sumi- 

IRAMMA V. KRISHNAMURTHI SaSTRI. 

13R.M. 529(1) = 42 Cr.L.J. 119. 

S. 622 — 'Force' — Meaning of. .SfiT 1940 Dig., 

Col. 526. NARAiN Singh v. panna Lal. 

LL.R. (1941) Lab. 512 = 
191 I.C. 373 = 13 R.L. 322= 42 Cr.L.J. 160. 

S. 622— ‘Force* — Meaning of. See 1940 Dig. 

Col. 526. Kalar Din v. Emperor. 

192 I.C. 282 = 13 R-Peeh. 41 = 42 Cr.L.J. 272(1). 

S. 622 (3) — Scope— Order under S, 522 — Right 

of appeal—If conferred. See 1940 Dig., Col. 527. 
Mahomed Sharif v. Diwan Singh. 

IL-E. (1941) Lab. 577 = 43P.L.E. 634. 

— — S. 623 — Discretion under — Offence investigated 
as ■ ne under S. 461, /. P. Code — Subsequent filing of 
referred charge sheet as offence turned out to be one 
under S. 403, /. P. Code-Order as to disposal of pro- 
perty — Discretion of Magistrate. 

S. 523, Cr. P. Code, empowers a Magistrate to pass 
orders with regard to the disposal of property which is 
alleged or suspected to have been stolen or is found 
under circumstances which create suspicion of the com- 
mission of any offence. The police started investigation 
into a case in respect of certain cattle as an offence 
falling under S. 411, 1. P. Code. Upon receipt of some 
information they came to the conclusion that the offence 
did not fall under S. 411 but under S. 403, I. P, Code. 
Since the offence was not cognizable the police sent a 
referred charge sheet to that effect. The Magistrate 
agreed and ordered the cattle the subject-matter of the 
('omplaint to be returned to the complainant. 

Held, on a reference that the Magistrate had a dis- 
cretion to make the order under S. 523. Cr. P. Code, 
and it could not be said that the discretion W’as not 
exercised judicially. (Horwill, J.) TiMMA REDDI r, 

Rami Reddi. 1961.0, 228 = 14B.M. 162= 

1941 A.Cr.C. 107= 1941 O.A. (Supp.) 603= 
42 Or.L J. 635 = 1941 M.W.N. 224 = 
63 LW. 394 = A.I.R. 1941 Mad. 416- 

( 194 ;) 1 M.I 1 .J. 421. 
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OB. P. CODE (1898), S. 623. 

S. 523 — Property seized during investigation of 
a crime — To whom to be restored — Seizure from pawnee 
— No offence against pawner proved — Order for return 
to complainant against pawner — If justified. 

The property seized during the investigation of a 
crime should except in exceptional cases be restored to 
the person from whose possession it was taken. Where 
certain ornaments are seized from the pawnee during the 
investigation into a comp’aint by a third person against 
pawner in respect of those ornaments, when no offence 
against the pawner is proved, the ornaments should be 
returned to the pawnee and not to the complainant 
against the pawner. {Agarwal, /.) BaBU Kam v. 
Emperor. 1941 O.WN. 1304 = 

1941 A.W E. (O.C.) 395 = 1941 O A. 1000. 

S. 623 — Scope — Property seized tinder S. 5l — 
Disposal of — Duty of Magistrate, 

The disposal of property seized by the Police under 
S. 5l of the Cr. P. Code cannot be indefinitely post- 
poned; and when the person from whom it has been 
seized applies for the restoration thereof, the Magistrate 
must deal with the application under S. 523. Cr. P. Cods. 
{Lahshmana Rao^ J,) SHROFF BODaNNa v. EM- 
PEROR. 1941 M.W.N. 1039 

■ ■*— S. 626 — Application by complainant — Crown 

opposing application— CasCy if can be transferred. 

The Court can in a proper case exercise its power of 
transfer at the instance of a private complainant, 
although the Crown opposes the complainant’s applica- 
tion for transfer. {Skemp, Jf) GhULAM RaSUL t/. 
Emperor. 196 1.C 467 = 14 R L. 160 = 

42Cr.L.J. 880 = 43 P L.B 354 = 

A.IB 1941 Lah. 299 

— — -S. 626 — Application by complainant— ‘Duty of 
Court. 

An application for transfer by a complainant should 
be scanned more narrowly than that of an accused 
person. An accused person apprehends conviction and a 
complainant that his enemy will go free. (^Sbemp, y.) 
Ghjlam Rasul v, Empekor. 196 1 C 467= 

14R.L. 160 = 42 Cr.L.J. 880 = 43 P.L.R. 364 = 

A.I R. 941 Lah. 299 

— — S. 626 —Costs — Adjournment of case to 
enable accused to move for transfer — Power to order 
payment of costs of day to prosecution. See Cr. P. 
CODE, S. 344. (1941) 2 M.L.J. 854 

“S. 526 —Ground for transfer — Apprehension of 
conviction. 

An accused is only entitled to transfer if he has a rea- 
sonable apprehension of an unfair trial. An apprehen- 
sion of being convicted is no reason for a transfer. 
A.I.R. 1939 Lah. 27, held incorrectly decided. {,Skemp^ 
/.) CHuNi Lal V. Emperor. 196 1 0. 816= 

43 P.L.R. 639 = A.I.R. 1941 Lah. 367. 

- S. 626 — Ground for tran'^fer — Failure to note 

questions disallowed. See 1940 Dig., Col. 528. DewaN 
Singh Maftoon v. Emperor. 192 1.C. 347= 

13 B.L. 380 = 42 Cr L.J. 284. 

- S. 626 — Ground for transfer — Hostility — 
Magistrate and complainant taking opposite sides in 
election. 

The fact that the Honorary Magistrate trying a case 
owns land in the village of which the complainant is a 
lambardar and they took opposite sides in a recent 
election is a good ground for transfer of the case . 
{Skemp, /.) GhULAM RASUL v. EmpeROR. 

1961.0 467 = 14 R.L 160= 42 Cr.L.J. 88o = 
43P.LB 354 = A IE 1941 Lah. 299 
— - 'S. 626 — Ground for transfer — Police Officers of 

Pistrict being witnesses. See 1940 Dig., Col. 528. 


CR. P. CODE (1898), S. 626. 

Dewan Singh Maftoon v. Emperor. 

192I.C. 347 = 13 R.L 380 = 42 Cr.L J. 284. 
" "S. 526 — Reasonal apprehension of prejuaice — 

Magistrate threatening defence witness with prosecution 
for negligence and issuingwarrant of arrest to defence 

witness after application fur stay for purpose of 
ipplying for transfer — If ground for transfer. 

Where a magistrate issues a warrant of arrest fora 
defence witness without complying with the require- 
ments uf S. 70. Cr. P, Code, at a time when the 
accused intends to apply to the High Court for a 
transfer of the case from the file of that magistrate, and 
threatens to prosecute a witness for the defence for 
negligence— which he has no power to do — bis acts are 
not only very ill-advi>ed, but also well-calculated to 
cause an apprehension in the mind of the accused that 
the magistrate was prejudiced against him. Such acts 
in fact gc far to su£gest that the magistrate is in that 
condition. That would he good ground for a transfer of 
the case. ( DhavlCy J.) ChandeR Kuer z/. EmpeROR. 

1911.0.193= 3 R P.314 42 Cr L J 103 = 

7 B.R. 166= A.I.R 194 Pat. 206. 

S. 526 Scope — Application for transfer~“Con 
siderations fer High Court— Cumulative effect of in- 
cidents or observations to be considered. 

In an application for transfer of a case under S 526, 
Cr. P. Code, the High Court has to see whether or not 
particular observations made by the Magistrate or acts 
done by him during the trial will raise a reasonable 
apprehension in the mind of the accused that he w'ould 
not get a fair trial in that Court. Though some of the 
incidents alleged may not deserve notice, if a serious 
incident is alleged and is not denied by the Magistrate, 
the High Court will consider what the cumulative effect 
of all that has happened is lik^ly to be in the mind of the 
accused, (yarma, /.) MuNAR PaNDFY v. EmPEROR. 

^ _ 1961.0. 682 = 8 B.R. 47. 

S. 526—7' ransfer— Grounds — Cross-complaints 
mi same facts— Dismissal of one— Application for trans- 
fer of other — If to be allowed. 

Where one of two cross-complaints is dismissed under 
S* 203, Cr, P. Code, it cannot be said that the com- 
pliinanf’s apprehension that he will not get a fair and 
impartial trial in the cross-complaint against him aris- 
ing on the same facts is unreasonable. It is therefore 
desirable that the case against him should be transferred 
to another Magistrate. {Lakshmana Rao, /.) Sada- 

SIVA Goundan V. Emperor. 

1941 M.W.N. 844 (2). 

S. Transfer— Grounds for —Prominent 

person figuring in case— If ground for transfer. 

Magistrates will not be deterred from doing their duty 
merely because a person concerned is a zamindar, an M. 
L.A., or a prominent person. All men are equal before 
the law, and a zamindar, an M.L.A., or a prominent 
person has no special privilege under the Criminal 
Procedure Code, and should any such person make or 
aid in making a false complaint or give false evidence 
on oaih, then the law must be put in motion against him 
in the same way as against any other person. Conse- 
quently the fact that such a person is figuring in a case 
is no ground for transferring it. (Davis, C / ) 
IMAMDINO V. Emperor. 193 I.O. 657=13 R S. 226 = 

42 Cr.L.J. 437= A.I R. 1941 Sind 39. 

S. Transfer— Grounds— Magistrate exa- 
mining accused before close of prosecution case and ad 
muting inadmissible evidence— If entitles accused to 
claim transfer. 

Neither the fact that a Magistrate has examined the 
accused exhaustively under S. 342, Cr. p. Code, before 
the prosecution c^se was closed nor the f^ct that he has 
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CR. P. CODE (1898), S 626. 

allowed certain pieces of inadmissible evidence to be 
brought on the record, would by itself show that there 
was any bias or prejudice in the mind of the Magistrate 
so as to entitle the accused to claim a transfer under 
S. 524, f:r. P. Code. {Varma, J) MUNAR PaNDEY 
V. Emperor. 196 I.C. 682=8 B.E. 47. 

• S. S2Q~~-Trafisfir — Grouuds — Magistrate 

suherdinitt to District Magistrate who sancliotud 
prosecution — If ground for transfer of case to Sessions 
Court. 

It cannot be accepted as a general principle that no 
Magistrate subordinate to the District Magistrate can 
deal with a case in which the District Magistrate has 
sanctioned the prosecution. It will not therefore be 
right for the High Court to transfer a case from a Magis 
traleto the Sessions Court on the ground merely that the 
Afagistrate in question is subordinate to the District 
Magistrate who sanctioned the prosecution. But if 
there are reasons for thinking that in fact a particular 
Magistrate was likely to be influenced by the opinion of 
the District Magistrate, the High Court will not hesitate 
to transfer the case to the Sessions Court. (^Beaumont, 
C.J. and Mn-klin, /.) EMPEROR v. SORaBJI 

RuSi'OMjr. 43 Bom L.R. 518 = A.I.E 1941 Bom . 336. 

S. 526 — Transfer — Grounds — Remarks by 

Magistrate during examination of prosecution witnesses 
adverse to accused — Magistrate insisting on stamped 
Petition for each objection on behalf of accused to state- 
ments of witnesses — Effect — Reasonable apprehension, 

A Magistrate has to be very cautious in making re- 
marks or observations during the course of a trial, lest 
a particular observation should raise a reasonable 
apprehension in the mind of the accused that he would 
not get a fair trial in his Court. If a Magistrate during 
the examination of the prosecution witness makes a 
remark that the witnesses who did not support the pro- 
secution case have been won over by the accused and 
that their evidence would not affect the merits of the 
case is calculated to and must necessarily raise in the 
mind of the accused a reasonable apprehension that he 
w'ould not get a fair trial. Further, where the 
Magistrate does not allow the pleader for the accused to 
raise objections orally to certain statements by witness 
and insists on a stamped petition being filed for every 
objection raised on behalf of the accused, the cumulative 
effect is to create in the mind of the accused an appre- 
hension that he would not get a fair and impartial trial, 
and in such a case there are sufficient grounds for order- 
ing a transfer of the case, iyamia. /.) MuNAR 

Pandey V, Emperor. 196 I.C. 582 = 8 BE. 47. 

" “Ss. 626 a.lld 528 — Transfer — Motiee — Necessity 
Magistrate party to prior decision on similar point — 
If a disqualification hear a similar p int again. 

It is improper to transfer a case'wilhout giving notice 
to the accused. The mere fact that a Court had decided 
a particular point in one way on a previous occasion is 
no reason for holding him to be unfit to decide it on a 
subsequent occasion. Questions of fact have always to 
be decided on the facts of each case. {Pollock. /.) 

Yeshv^ant j<AO V. Emperor. 1941 N.L,J. 619. 

'S. bZ^—Failure to give notiee-^If affects trans- 
fer. 

Mere failure or omission to give notice to the opposite 
party will not make an order of transfer illegal and 
would be no ground to set it aside. It is a mere irregu- 
larity. ^ There is nothing In the section itself which 
makes it obligatory on the District Magistrate to give 
notice to the opposite parly. {Bennett. J.) KheMaNa 

z'. Dulary. 193 1.0. 681 = 13R.0. 610 = 

1941 A.Or.0. 109 ==1941 O.L.E. 364* 


CE. P. CODE (1898) , S. 637. 

• 

42 Cr.L J. 478 = 1941 O.W.N. 690 = 
1941 A.W E. (C.C. ) 148 = 1941 A.L W. 486= 
1941 O.A. 379 = A.I.E. 1941 Oudh 388. 

’ ■ Ss. 528 and 17 — District Magistrate, perusers of 
— Setting aside transfer by sub-divisional Magistrate, 

Under S. l7, Cr. P. Code all magistrates appointed 
under Ss. 12, 13 and 14 are made subordinate to the 
District Magistrate. Hence a District Magistrate has 
the power to set aside an order of a sub-divisional 
Magistrate transferring a case and transfer that case to 
some other Court. {Bennett, /.) KheMANA t/. DuLARY. 

193 I.C. 681 = 13E.O. 610= 1941 A.Cr,C. 109 = 

1941 O.L.E. 364=42 Cr.L J. 478 = 
1941 O.W.N. 690 = 1941 A.W E. (C C.) 148 = 
1941 A.L.W. 435 = 1941 O.A. 379 = 

A.l.E. 1941 Oudh 388. 
; — Ss. 529 and 197 — Applicability— Wrong sanc- 
tion under S. l97 — Special appointment of Magistrate 
otherwise competent to t/y case. See 1940 Dig., Col. 

528. Pearey Lal V. Emperor. 13 R. Pesh. 28= 

42 CrLJ. 68. 

Ss. 630, 631 and 537 — Scope-^ Trial of offence 
under S. 220, Penal Code, by Magistrate — Illegality—^ 
If cured. 

A Magistrate has no jurisdiction to try an offence 
under S. 220, Penal Code. Consequently, the trial of 
such an offence by him is not a mere irregularity within 

the meaning of S. 53f or even S. 537 but an illegality . 
comparable to those irregularities under S. 530 which 
render proceedings void. {Davis, C.J.') MaNSHARAM 
GIanchand t/. Emperor. 193 I C. 454= 

13 E.s. 231 = 42 Cr.L.J. 460 = A.I.R. 1941 Sind 36. 

S. 630 (p) — Scope of — Trial of offence less 
serious than one committed — Effect^Interference by 
High Court. 

The effect of S. 530 ip), Cr. P. Code, is that if a 
Magistrate tries an offender for an offence beyond his 
jurisdiction his proceedings shall be void. If the Magis- 
trate entirely overlooks some fact which would carry the 
offence beyond his jurisdiction and tries the accused for 
a lesser offence, he cannot be held to have acted without 
jurisdiction. The question whether he has or has not 
deliberately overlooked the circumstance.* is one of fact. 
If, on the other hand, he does not overlook the circum- 
stance, but after his attention has been drawn to it, he 
deliberately ignores it, his proceedings would be im- 
proper and the High Court will inteifere in revision. If 
the Magistrate really believes that the whole lx)dy of 
facts revealed to him constituted an offence triable by 
him, and he has in fact jurisdiction to try that offence, 
his proceedings are not improper and the High Court 
will not interfere. {Horioi/l, J.) PkRIANNA MUDALI 
V, Emperor. 64 L.W. 738 = 1041 M W.N, 811 = 

(1941) 2 M.L.J. 420. 

S. 633 — Coafessional statement not properly 

recorded—Certificate that confession was voluntary — 
Magistrate’s evidence — Admissibility. See 1939 Dig., 
Col. 464. BaLIRAMSINGH V. Empkror. 

I.L.B, (1941) Nag 606. 

S. 687 — Applicability — Failure to record grounds 

of proof of forfeiture under S. 5l4. See CR. P, CODE, 
SS. 514 AND 537. 1941 O.W.N. 857- 

1941 A.W.R,(Eev.)219. 

o. &Z7—Complaiftt under S. l9S— Absence of— 

Defect, if curable. 

S. 537» Cr. P Code, does not cure cases of want of or 
irregularity in any complaint required by S. 195, Cr. P. 
Code. Where in a proceeding instituted on a police 
report the accused was convicted under S. 353.! I, P, 
Code, the Appellate Court cannot alter the conviction to 
one under S. 186, 1. P, Code, in the absence of a previous 
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CE. P. CODE (1898), S. 537. 

complaint in writing of the public servant concerned or 
some other public servant to whom he was subordinate, 
and the defect cannot be cured by S. 537, Cr. P. Code. 
{Bartley and EdgUy^ JJ.) MONMATHA KOLEY v. 
Emperor. 45 0 W.N. 580. 

S. 537 — Curability under — Expunging of 

remarks from judgment by Sessions Judge. See CR. P. 
CODE, Ss. 561-A AND 537. 1841 Rang L R 566 

S. 537 — Curability under — Scope of. See CR. P. 

Code, Ss. 234, 239 (o') and 537. 

1941 Eang.L.E. 559. 
’ S. 537 — Irregularities — Interference in revision 

— Grounds^ 

Ths provisions of S. 537 of Cr. P. Code are manda- 
tory and the High Court could not interfere without 
finding that there had been a substantial error of justice 
due to the irregularities in the course of the trial. It 
was never the intention of the legislature that persons 
who committed offences should escape punishment 
merely on technical grounds which did not affect the 
substantial justice of a case. (Allsofi, /.) GhaNSHIaM 
Das V. EMPEROR. 1941 A.W E. (H.C.) 134 = 

1941A.Cr.C 105= 1941 O.A (Supp.')244 = 
1941A.L.J. 229=1941 0 W.N. 546(1) = 

1941 A L.W 397 (1). 

S. 537 — Sanction under S. 197 for prosecution 

wrongly given — Magistrate otherwise competent to try 
case specially appointed — Proceedings, if vitiated. See 
1940 Dig., Col. 530. Pearey Lal v. Emperor. 

13 E. Pesh. 28 = 42 CrLJ 68. 

S. 637 — Scope— Offence under S. 220, 1. Fi 

Code, by Magistrate — Illegality — If curable. See Cti., 

P. Code, ss. 530, 53i and 537. 

A.T.R. 1941 SlDd 36. 

S. 539>A — Applicability — Accused Penon, 

S. 539'A, Cr. P. Code, applies to an accused. It 
applies to any person who chooses to make allegations 
against a public servant and in support of those allega- 
tions swears an affidavit. If an accused person chooses 
to come within the scope of this section and swears an 
affidavit on false facts he would be liable to punishmf^nt 
which can be inflicted upon ordinary persons who 
swears such fal^e affidavits. (Baipai, J.) MaHTAB 
Singh v. Emperor. 196 I.C. 480=42 Cr.L J. 883 = 

1941 A.Cr.C. 192=1941 A L.W 802 = 
1941 A.W.E. (H.C.) 247 = 1941 O.A. (Supp.) 600 = 

1941 A L.J, 374 = A.I.R. 1941 All. 337. 

— ' S. 540 — Discretion and powers of Court under. 
The wording of S. 540, Cr P. Code, is extremely 

wide, and enables a Magistrate at any stage of any 
proceeding to examine any person as a witness; and 
where it is essential for the just decision of the case, he 
is bound to do so. S. 540 is not limited only for the 
benefit of the accused, and it will not be an improper 
exercise of the powers of the Court to summon a 
witness under the section merely because the evidence 
supports the case for the prosecution and not that of the 
accused. {Horwill y Jf) NaRAYANAN NambIAR, In 

re, 1941M.W.N. 1032 = 54 L.W. 656 = 

(1941) 2 M.L.J. 787. 
S. 540 — Discretion of Court— Right of prosecu- 
tion to summon fresh w’itnesses in Sessions Court for 
first time — Witnesses sought being accomplices— Duty 
of Court. See 1940 Dig., Col. 531. Narayana Reddi, 
In re, 193 I.C. 342 = 13 R.M 673 = 

42 Cr.L.J. 404 = A.I.E. 1941 Mad 324 

— Ss. 640 and 342 (IJ — Examination of Court 
witness at the end of the case — Accused, if should be 
once again examined under S. 342 (1). See 1940 Dig., 
Col. 531. Beni madho v. Emperor. 

16 Luck. 363=A.I.E. 1941 Oudk 20. 

y. D. 1941—32 
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■■ S. 640 — Poivers of Court under. 

The powers of Court is neither circumscribed nor 
fettered in any way to arrive at the truth in a criminal 
trial. S. 540, Cr, P. Code, gives ample powers to the 
Court to examine any person as a witness, whose evid- 
ence appears to it essential to the just decision of the 
case. A witness though he had turned hostile in the 
committing Court, must be made to be present in the 
Sessions Court, so that he can be examined under 
S. 510, if the prosecution fail to examine him. There is 
no reason why such a witness should not be tendered for 
cross-examination. {Thomas, C,J. and Ghulam Hasan^ 

y.) Sarfaraz Ali V. Emperor. 196 I C. 319= 
14R.0. 157 = 1941 A. Cr.C. 214= 42 Cr.L J. 845 = 
1941 OL.R. 670 = 1941 A.W.B. (C C) 303 = 
1941 O A. 782= 1941 O W N. 1034 = 

„ ^ AIR. 1941 Oudh 599. 

S. 640— Scope and applicability. See 1940 Dig,, 

Col. 531. Hansraj V. Emperor. 

191I.C. 636 = 13 R.N. 212=42 Cr L J. 208. 

~S. 544 — Power of Court under — Payment of ex- 
penses of persons summoned to produce documents. 

Courts are empowered to order that the reasonable 
expenses incurred by persons summoned to produce 
documents, should be reimbursed to them. {Davies!) 

Raja Kalyan Singh v. Ali Mahomed. 

1941A.ML.J.16. 

Ss 548 and Discretion of Court to allow 
inspection of record— Proper exercise of— Right of 
parties to inspect record to decide whether certified copy 

is necessary— Bombay High Court Criminal Circular 
No. 160 A. 

There is a common law right of inspection of public 
documents by a person interested in the document so 
far as may be necessary for the protection of such in- 
terest. There is no doubt that except as controlled by 
any rule made by the High Court under S. 554, Cr P 
Code, a Magi5-trate or a Judge of a subordinate Criminal 
Court has a discretion to allow inspection of the record 
of his Court, but such discretion has to be exercised 
judicially. In exercising his discretion a Magistrate or 
Judge would he bound to have regard to the terms of 
S, 5ASy Cr. P. Code, ^bich gives a right to a party to 
have copies of certain specified parts of the record and 
it would be difficult, and generally improper for him to 
refuse inspection of any document of which a party is 
entitled to a certifievi copy under that section. The right 
to a certified copy pre-supposes a right of inspection To 
require a party to take certified copies of all documents 
on the record in order to determine of which documents 
he really requires copies would involve unnecessary 
expense and trouble. Therefore, prima facicy under 
S. 548, a party would have an implied right to ask the 
presiding Magistrate or Judge to allow him inspection of 
the record referred to in the section. Bombay High 
CourtCircularNo. 160 A(1934), is not exclusive and 

does not deprive the Court of the right which it previous- 
ly enjoyed, and exercised in practice of granting inspec- 
tion of the whole record to a party properly entitled 
thereto. Where a Magistrate discharges the accused the 
complainant is clearly entitled under S. 548, Cr P Code 
as a person affected by the order of discharge, to require 
certified copies of the orders, depositions and other 
parts of the record. It is allogeiher unreasonable to insist 
that he must take certified copies in order to determine 
whether he really wants such copies. The more rational 
and proper course is to allow him to inspect the docu- 
ments in order to make up his mind whether he wants 
to have certified copies or not. {Beaumont, C J and 

Seny J.) Parasuram Detaram v. Hugh Golding 

43Bom.L.E.961. 


THE YEARLY DIGEST, 1941 


499 



CE.P. CODE (1898), S. 662. 


CBIMINAL TRIAL. 


S, 662 — Jurisdiction— Order for production of 
girl not below 16 years of age— If can be passed. 

An order for production of a female child under 
S* 552« Cr. P. Cod6, can only b© passed if th© girl is 
under 16 years of age. {/lorwiil, /,) PaRAMBATH 

Kan'aran V. Vasudevan. 196 10. 177= 

14 R.M. 146 = 42 Cr.L J 688 = (1941) M W.n! 448 = 
A.I.R 1941 Mad. 625 = a94l) 1 M.L.J. 828. 

S. 662 — Order under' — Grounds for— Allegation 

of marriage in complaint— Sufficiency . 

Where a complainant alleges that a girl was legally 
married to him and that she was taken away by her 
parents to their house against the girl's wishes with the 
intention of getting her married to some one else, the 
magistrate should not make an order for production of 
the girl against the parents unless he has something 
more substantial before him about the alleged marriage 
than the complainant’s statement. (I/orwill, J.) 

Parambath Kanaran » Vasudevan. 

195 I.c. 177 = 14 R M. 143 = 42 Cr L. J 688 = 
(1941) M.W.N, 448 = A.I.B. 1941 Mad. 625 = 

(1941) 1 M.L.J. 828. 


^ — S. 554— Scope— Inspection of record— Right o 

parlies— Discretion of Court— Principles guiding exercis 
of. See Cr. P. CODE, Ss. 548 and 554, 

« — . _ . 43 Bom.L.R. 961 

~ “ S. 661-A — Inherent powers — Expunging o 

remarks against witness from judgment of trial Court- 
Powers of High Court on application by witness whei 
judgment not under appeal or revision. See GOVERN 
MENT OF India act, S. 224. 

7B R 736 = 1941.0.248 

S. 661-A (as amended in 1923)-Inheren 

powers — Revision against order under S. 145 — Higl 
Courts powers to bring on record legal representative* 
See Cr. P. CODE, S. 435. (1941) 2 M.L J. 1047 

“~“Ss. 661 A and 537 — Power to expunge remark 
from iulgments— Scope and exercise of —Exercise b\ 
one not authorised — Curability, 

High Courts have no doubt the power undei 
S. 561-A, Cr. P, Code, to order expunction of remark* 
from judgments of lower Courts, but only when th( 
passage objected to amounts to ‘an abuse of the process 
of Court and never when it is relevant to the points ai 
issue before the Court. The jurisdiction is of an extra 
ordinary nature and has to be exercised with great car( 
and caution, A Sessions Judge has never possessed an^ 

exercise it. it is not curablt 
under b. 537. It is clearly an assumption of authoritj 
which is not conferred on the Sessions Judge by Cr. P 
Code and therefore is an illegality, and the irrebuttabU 
presumption arises that the accused must have beer 
prejudiced thereby, {^Roberts, C J . and Dunkley, J.] 

A.H.Ghandhiz;. The King. ^ 

A.I.R. 1941 Rang. 324 

a. Obl-A—Scope and applicability— Mattet 

under Press (Emergency Powers) Act— Inherent Powers 
tf can be invoked. rowers 

Of new 01 

^ ft A ft ftift 0 ft ft .ft 0 It merely states 

that the existing powers are not circumscribed by any 

thing in Cr. P. Code except in so far as the section 
expressly dealing with them do so. Inherent power 
cannot be invoked where the legislature expressly deal* 
with the matter. In the case of matters coming undei 

the Press (Emergency Powers) Act the legislature ha- 

expressly dealt with certain matters and no section con 
lerring inherent powers can be invoked in the face o 

that. (Bose.j.) Deshpande z/. Emperor 

191 1.O. 206 = 13 R.N. 193 = 42 Or L. J . 108 » 
1941 If.L.J. 44=A.I.R. 1941 Nag, 07 


— — S. 662 — Applicability and scope — Offence com- 
mitted deliberately by experienced police officers — 
Proper sentence — Release under S. 562 — Propriety of, 

S. 562, Cr P. Code, is intended to be used to prevent 
young persons from being committed to jail, where they 
may associate with hardened criminals who may lead 
them further along the path of crime and to help even 
men of more mature years who for the first time may 
have committed crimes through ignorance or inadvert- 
ence or the bad influence of others or who, being 
ignorant and misguided, having been led away from the 
path of rectitude by some superior whom they dare not 
disobey, and who, but for such lapses, might be expected 
to make good citizens. The section is not intended to be 
applied to experienced men of the world such as police 
officers, who deliberately flout the law and commit 
offences which they know are strongly condemned by 
their superior officers but which they persist in doing in 
ordei that it may not be said of them that they have not 
been able to detect a petty crime. Such persons are not 
to be released under S. 562, Cr. P. Code. (Horwill, 
J.) Tirus Emperor. 1971.0.81 = 

54 L.W. 81 = 1941 M W N. 605 = 

A.I.E. 1941 Mad. 720. 

S. 662 — Cattli'lifting by youth acting in manner 

of practised thief — Applicability and use of order 
under section — If fustifed. 

S. 562 must be applied with discretion, for otherwise, 
rather than preventing the manufacture of criminals, it 
may assist in their manufacture, for it may become 
known that first offences even of cattle-lifting can be 
committed with impunity. Where the accused convicted 
of cattle-lifting had acted in the manner of a practised 
thief the fact that he was prepared to give sureties com- 
bined with his small age and the fact that he had no 
previous conviction are not sufficient to justify the 
application of S. 562 (Davis^ C. J. and Tyahji^ J.) 
Empf.por V. Ahmed Haji Sidik. 194 1.O. 883= 
14R.S. 13 = 42 CrL.J. 630 = AXE. 1941 Sind 109. 

S 662(1* A)— Power to release after admonition 

— If exercisable by all magistrates. See 1940 Dig., Col. 
532. King v. Maung Thein Aung. 

191 10. 712= 13 R E. 167=42 Or.L.J. 220. 

S. 665— Applicaliility — Order under, if can be 

passed where accused is sentenced to whipping. See 
1940 Dig., Col. 532. KING v. Ba Kyaw. 

191 I.0. 117 = 42 Or.L.J. 81. 

CRIMINAL TRIAL— of accused suise- 
guent to occurrence — Absence of explanation— Effect. 

Where the accused disappear after the alleged occur- 
rence and no plausible explanation is given for the dis- 
appearance, the failure to out forward an explanation is 
to be regarded as a poinljn favour of the prosecution. 
(Bennett and Ghulam Hasan. JJ.) ParMKSHWAR 

DiNr Emperor. 1951.0 630=1941 O A 689 = 
1941 O.L.R. 609 = 1941 A.W.R. (0 0.) 265 = 

1941 A.L.W. 856 = 14 R.O. 110 = 
42 Or.L.J. 768=1941 A. Or.0. 198 = 
1941 O.W.N. 981 = A.I.R. 1941 Oudh 617. 

Absence of provWon on a particular matter — 

Procedure to be followed. See 1940 Dig,, Col. 532. 
Hansraj V. Emperor. 

191 1,0. 636 = 13 B.N. 212 = 42 Or.L.J. 208. 

■ Accomplice — Corroboration— Hature — Value. 

Corroborative evidence about particulars not already 
known to the Police and which are discovered in conse- 
quence of information given by the accomplice is of 
greater value than corroborative evidence about matters 
known to the police before any information is received 
from an accomplice, (Zi&^ul’Jiasan and Bennetts, /y.) 
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0EIM1£TAL TElAXi. 

SHYAM Kumar Singh v. Emperor. 

191IC. 466 = 13 E.O. 248 = 1941 O.W.N. 133 = 

42 Cr.L.J. 166 = 1941 A.Cr.C. 21= 
1941 A.W.B. (C.OO 59 = 1941 A.L.W. 107 = 
1941 O.A. 65 = A.IE. 1941 Oudh I 3 O. 

••““Accused -“Silence of — Effect — Presumption^ if 
any, arises. 

The silence of an accused may, with all the other 
circumstances of the ca^e, be taken into account in a 
proper case; but, even then, only if it is clearly borne 
in mind that an accused person always has a right to 
remain silent if he wishes. The silence of an accused 
must never be allowed to any degree to become a 
substitute for proof by the prosecution of its case. No 
presumption arisen ipso facto from the silence of an 
accused person. {^Braund, /.) GhURA z'. EmperOR. 
miA.W.E. (H.C.) 858 = 1941 A.L.W. 1070. 

"'““"'^Approver — Verification proceedings — Legality — 
Value, 

Verification proceedings are not illegal and may afford 
some test of the truth of the approver's statement. They 
are in any case a test of the approver s memory. A 
verification report made by the Magistrate so far as the 
confessional statement of an accused is concerned, cannot 
be said to be inadmissible when the Magistrate himself 
is examined as a witness in the case. {Zia^td- Hasan 
and Bennett, JJ.) SHYAM KUMAR SINGH z/. EMPE- 
ROR. 1911,0. 466 = 13 E 0. 248 = 1941 O.W.N. 133= 

42 Cr.L.J. 166=1941 A.Cr.C. 21 = 
1941 A W.E. (CC.) 59=1941 A.L W. 107 = 
1941 O.A. 65=A.IR. 1941 Oudh 130. 

“Arguments — Magistrate fixing brief period for 
defence arguments — Arguments thereupon not advanced 
by defence— Legality of trial — Hearing of arguments in 
appellate Court — I f rectifies error. 

Where the trial Magistrate arbitrarily fixed a brief 
period for the defence to complete its arguments and 
refused to extend that period and the defence thereupon 
did not advance any argument, there was no proper trial 
of the case in the Magistrate’s Court, and consequently 
the conviction of the accused cannot be justified. The 
fact that arguments were heard in the Court of Appeal 
is not sufficient to rectify this error. {Lodge and Pal, 

JJ.) Kalipada Kumar v. Emperor. 

45C.V/.N. 1045. 

Benefit of doubt — Facts casting suspicion on 

accused and evidence not conclusive - If justifies convic- 
tion. See 1940 Dig., Col. 533. RAMI ReDDI. In re. 
195 1.0. 63 = 14 E M. 116 = 42 Cr.L J. 654 = 

A.I.E. 1941 Mad. 238. 
"" •Benefit of doubt — Right of accused — Mere sus- 
picion against evidence — Effect. 

Where there is only room for suspicion against the 
accused but there is not reliable evidence, the accused is 
entitled to the benefit of the doubt. {Burn and Mockeit, 
//.) NAGAMMA, In re. A LE. 1941 Mad. 870. 

“■ ' ‘Burden of proof — Duty of prosecution to prove 
guilt of accused beyond reasonable doubt. Sec 19-10 
Dig., Col. 534. Reghunath Gope v. Emperor. 

1911.0. 702=13 B.P. 388 = 7 B E. 241 = 
1941 P.W.N. 433 = 42 Or.L.J. 216= 

A.I.E. 1941 Pat. 176, 

— Burden of proof — Guilt of accused , 

Per Allsop, /. — There is no justification for saying 
that in India the burden of proving the guilt of an 
accused person is upon the prosecution. The true pro- 
position is that the burden of proving the facts which 
would justify the conviction of the accused in the absence 
of any other facts entitling the accused to the benefit of 
any exception or proviso is upon the prosecution and the 
bqrden of proving the existence of any facts or circum* 
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stances which would entitle the accused to claim the 
benefit of any such exception or proviso is upon the 
accused. {Iqbal Ahmad, C.J., Collister, Allsop, Bajpai, 
Ismatl, Braimd and Alulla, J J,) PARBHOO v. EM- 
PEROR. 1941 A.W,E. O.'l 320 = 

1941 A.L.W. 1037 = 1941 A. Or C. 267 = 
1941 O.A. (Supp.) 885(1) = 1941 A.L.J. 619 = 

ALE. 1941 All. 402 (P.B,). 

Burden of proof — Right of private defence^ 

Onus. 

If a person accused of murder pleads right of private 
defence the burden of proving any such defence rests, of 
course, on him. {Davis, C. J. and Tyabji, /.) MOTI- 
RAM z^. Emperor. 195 I C. 833 = 14 E.S. 47 = 

42 Cr.L.J. 786 = A.I.E. 1941 Bind 117. 

’ ■“* Charge — Practice — Charge under Ss, 34 and 149, 
I. P. Code — Omission to charge each accused with parti- 
cular acts committed by him — If fatal. 

In cases of rioting and murder under S. 149 and 
S. 34, I. P. Code, it is usual to charge the accused 
individually also for the acts alleged to have been com- 
mitted by them. This would draw the attention of the 
accused in particular to the acts which they are said to 
have committed. When this is not done, the accused 
may have cause for arguing that when the main charge of 
rioting and acting in concert in pursuance of a common 
intention has failed, they should not be convicted for the 
particular acts committed by them. But when the 
omission to do so has caused no miscarriage of justice, 
and the accused have known exactly what acts they are 
alleged to have done, the conviction cannot be set aside. 
{Horwill, /.) Venkata Reddi v. Emperor. 

196 I.C. 28 = 14 E.M. 242= 42 Cr L.J. 798 = 
63 L.W. 656= 1941 M W N. 374 = 

AI.E 1941 Mad. 698. 

— Char ges— Consolidation — Legality — Complaints 
of offence committed on fifteen occasions^^-Evidence 
recorded and isedgmetit given in one only --Consequential 
orders in the rest — Legality of— -Consent of accused — 
If cures illegality. 

In the case of a series of complaints of an offence 
alleged to have been committed on fifteen occasions, it 
is not permissible for the trying Magistrate to hear the 
evidence and write a judgment in one of the cases and 
then proceed to pass merely consequential orders in the 
other cases. Criminal cases cannot, like civil suits, be 
consolidated and tried together on the same evidence 
except within the limits as to the joinder of charges laid 
down in the Cr. P. Code. It would be permissible for 
the Magistrate to try the charges in groups of three. The 
procedure of hearing the evidence in one case only is 
illegal, and^he illegality is not cured by the fact that the 
accused or his pleader consents to the procedure. The 
conviction in all the cases in which no evidence is re- 
corded is illegal and must be set aside. {Broomfield and 
Wassoodew, JJ.) EMPEPOR v. CHAMPAKLAL Chuni- 
Lal. 194 I.C. 345=13 E B. 370 = 42 Cr.L.J. 571 = 

43 Bom.L E. 110 = A. IE. 1941 Bom. 166. 

Complaint or police report — Construction — 

Sections mentioned in — If conclusive — Duty of Magis- 
trate to ascertain offence from facts. See Cr. p CODE 

S. 345. I,L.E. fl941) Ear. 352.’ 

Confession — Admissibility — Consideration for 
Court — Free and voluntary nature of confession Prose- 

cution, if bound to prove — All parts of confession, if to 
be given equal weight. See 1940 Dig., Col. 535.’ EM- 
PEROR V. Bhagwandas bisesar. 

I.L.E. (1941) Bom. 27 = 13 E.B. 277= 
192 I.C. 671 = A.I.E 1941 Bom. 60. 
—Confession — Retracted confession — Admissi- 
) hility gnd use of against confessor and co-accused-- 
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Rule as to — Corroboration — Necessity. Set 1940 Dig., 
Col. 535. Emperor v. Bhagwandas Bisesar, 

I.L.E. (1941) Bom. 27 = 
13RB. 277-192 I.C. 671 = A.I.R. 1941 Bom. 60. 

" ■ Confession — Statements made under S. 164, Cr. 

P. Code, not being full confessions — Self-exculpatory 
statements — If inadmissible in evidence — Admissibility 
and use of as admissions against interest. Set Evidence 
A cr. Ss. 18 TO 21. I.L E. a941) Ear. 257. 

■ - — Confession — Value — Only one arreited out of 
seventeen impUcated by confession — Persons mentioned in 
first information report^ not included — Inference. 

It is a very fair inference to draw that, where a con- 
fessing accused has named 17 or 18 people of whom it 
was worthwhile for the police to arrest only one, there 
is something very wrong with the confession. It is 
absolutely worthless as against any one but the person 
who confessed. At the same time, it should be said that 
the absence from the confession of the names of persons 
who had been denounced in the first information report, 
is strong evidence that the confession was at any rate 
not secured by pressure from the police, {firaund, /) 

Ghura V . Emperor. 1941 A.W.R. (H.C ) 368 = 

1911 A L.W. 1070 

Confession — Voluntary character of — Burden of 

proof — Presumption of voluntary nature — lichen <irises. 

When the procedure laid dc-wn by S. 164, Cr. P. 
Code, has been strictly followed in the recording of a 
confession, and the Magi>trate in accorrlance with 
S. 164 has to the best of his ability satisfied himself 
that the statement made to him is voluntarily made 
without any influence of fear or hope, that is strong 
evidence to support a finding that the confession 
is voluntary. 

Quaerei Whether the burden lies on the prosecution to 
prove that a confession is voluntary, or on the accused 
to prove the contrary. {Rowland and Shearer. J /.) 

Suker Dus^dh v. Emperor 20 Pat. 547= 

192 I C. 888-13R.P. 563=7 BR. 495 = 
42 Cr L.J. 343 = 22 Pat.L T. 297= 1941 P W.N. 69 = 

AIR. 1941 Pat. 303. 

■■ —Confession "^Voluntary character — Statement 
obtained as a result of Persistent questioning by police — 
Value of — Propriety of persistent questioning of accused. 

It is highly improper for the police to persistently 
question an accused person in custody or to press him to 
make statements. Such procedure is to be condemned. 
Persistent questioning may negative the impression that 
a statement is voluntary, and it would be extremely 
dangerous to attach any importance to a statement made 
in those circumstances. {Burn and Mockett, //.) 

Public prosecutor v. Munioam. ’ 

I.L.R. (1941) Mad. 603 = 195 I C 76 = 
14 R.M. 126 = 1940 M W N. 1272=42 CrL.J. 664 = 

62 L.W. 942 = A.I.R. 1941 Mad. 369 = 

(1941)1M.L.J. 227. 

Confession— Whole of it when should be accepted 

and when need not be. 

If any part of a confession is relied upon by a Court 
and there is no evidence to disprove another part of it 
the whole confession must be accepted by ihe Court, but 
this is not the case where part of it is proved to be false 
by other evidence. The Court is not forced to disregard 
a confession altogether because it is not correct in every 
particular. {Ismail and Hamilton. //.) EmPEROR 

y, NaNUA. I.L.E. (1941) All 280=193 1.0 87S« 

13R A.463 = 42CrL J 486 = 
1941 0 A. (Siipp.) 229 = 1941 O.W N 337 = 
1941 A Cr.C. 91 = 1941 A.L W. 241 = 
1941 AL J. 86= 1941 A W.R.(HC )66 = 

A.I.B. 1941 All. 145. 
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Conviction — Basis of — Accused pleading not guilty 

— Conviction on strength of his own statement — Legality 
— Duty of prosecution to prove case. 

An accused who pleads not guilty ought not to be 
convicted on the strength of his own statement. The 
prosecution must prove their case. {Beaumont^ C. /. 
and Macklin, /.) EMPEROR v. MaVJI NanJI. 

196 IC 526=14RB. 131 = 42Cr.L.J. 893 = 

43 Bom L.E. 629 = A.I.R. 1941 Bom. 326. 

• — —Conviction — Basis of — Circumstantial evidence — 
One man killed and several others injured in fight- 
inference of deliberate fight between parties — Permissi- 
bility. 

A conviction must be based upon evidence. If there 
is no evidence, it is not proper even to put an accused 
person on his defence. If there is no reliable oral 
evidence in the case, it is only possible to convict if there 
is circumstar\tial evidence pointing clearly to the guilt of 
any individual. The fact that a man has been found 
dead and that several others have been found injured, 
cannot give rise only to the inference that there was a 
deliberate fight between the parties. One side or the 
other might well be the aggressor; and one side or the 
other might well have a right of self defence. {Youngs 
C.J. and Skcmp. /.) GULAB EMPEROR. 

196 I.C. 390 = 14 R.L. 165 = 42 Cr.L J. 861 = 

43 P.L.B. 144 = A.I.B. 1941 Lah 333. 

Conviction— Basis of—Bvtdence of witness 

expunged from record as that of incompetent witness — 
Conviction based on — Sustainability. 

Where the trial Court once decides, rightly or 
wrongly, that a particular witness was not a competent 
witness, and on that ground expunges from the record 
ali that the witness had said and stops the pleader for 
the defence from cross-examining the witness, it is not 
open to the trial Court or to the appellate Court to rely 
on theevi fence of such witness and to base a conviction 
on such evidence. A conviction based on such evidence 
: is unsustainable. {Varma and Shearer, JJj) Ram- 
PADARATH Singh v. Emperor. 20 Pat. 339 = 

19PIC. 478-14R.P 201 = 1941 PW.N. 418= 

8B.B. 30=42 0r.LJ. 878=A.IB 1941 Pat. 613. 

Conviction — Basis of — Isolated evidence of un- 

reliable witness. 

In the absence of satisfactory corroboration by inde- 
pendent evidence, no conviction should be based on the 
evidence of a witness who has been found to be unscru- 
pulous and unreliable and the major portion of whose 
statement has been found to be false. {Abtiul Qavoom^ 

C.J.) Fazlu V. State. 43 P.L.E, J. h K. SO. 

-■ Conviction — Basis of —Retracted confession— 
Sufficiency — Cot roboration — Necessity, 

A voluntary and genuine confession is legal and 
sufficient proof of guilt; there is no rule of law that an 
accused person cannot be convicted on a confession 
made and subsequently retracted without independent 
corroborative evidence. {Rcnvland and Shearer, JJf) 
Suker Dusadh Emperor 20 Pat. 647= 

192 10 888 = 13 R.P.663 = 7B.B, 496 = 
42 Or.L.J. 343 = 22 Pat.L.T. 297 = 1941 P.W.N. 69- 

A I.B. 1941 Pat. 303. 

Conviction— Basis of—Suspicion—Sufiiciency— 
Accused proved to he in company of deceased shortly 
before murder— Accused effering explanation consistent 
with innocence— Benefit of doubt. 

Though a statement made by the accused and the 
evidence in the case may arouse suspicion against him, 
they cannot be made the basis of a conviction for murder 
when they do not raise an irresislible presumption of 
guilt. Where the accused's own 'statement and the 
evidence in the case are to the effect that the accused 
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was in the company of the deceased shortly before the 
murder, but the accused offers an explanation which may 
be true and which makes it far from true that he is guilty 
of murder, there is necessarily an element of doubt to 
which the accused is always entitled and he must there- 
fore be acquitted of murder. {Burn and Mockett^ //.) 

PUBLIC Prosecutor v, munigam. 

I.LR. Cl9a) Mad. 503 = 19510.76 = 
14 R.M. 126 = 1940 M W N. 1272 - 42 Cr.L. J. 664 = 

52L.W. 942=A.I.R. 1941 Mad. 359 = 

(1941) IM.L J. 227. 

■ ■ " Counter and connected case — Use of evidence in 
one, in the other — Legality — If curable under S. 537, 
Cr P.Code. See 1940 Dig., Col. 536. BENI MaDHO » 
Emperor. 16 Luck. 353 = A.I.R. 1941 Oudh 20. 

'■Cross cases — Hearing by same assessors and 
decision by same judgment — Legality. See 1940 Dig., 
Col. 536. Khair Mahomed v. Empfror. 

. I.L.R. (1941) Lab 66 = 

191 1.0, 332 = 13 R.L. 316 = 42 Or.L J. 151 


" Duty of Court — Contradictory statements in 
Sessions Court by prosecution witness. 

Where a prosecution witness makes a statement in the 
Sessions Court contradictory to the one made in the 
committal Court and the pleader for the accused fails in 
his duty by not cross-examining the witness in regard to 
the previous contradictory statements which he had 
made in the committal Court, it becomes the bounden 
duty of the Sessions Judge to examine such witness 
further in regard to his previous statements and to bring 
those statements on to the record of the Sessions trial. 
{Roberts, C./. and Dunkley,/.) Nga THEIn z/. THE 
King. 195 I.o. 71 = 14 R.R. 20 = 

42 Cr.L.J . 661 = A.I.R. 1941 Rang. 175. 

Duty of Courts— Defence of prisoners at Crown's 

expense — Selection of lawyers^ 

Those whose duty it is to select lawyers to defend at 
the expense of the Crown should not treat the selection 
as a matter of patronage for the benefit of the lawyer so 
appointed. The selection should be made from among 
young men of marked ability. It frequently happens 
that the persons actually appointed do their work very 
badly and conspicuous opportunities for cross-examina- 
tion and obvious arguments are entirely ignored. In 
such circumstances the trial Judge should remember 
that he has the duty not only to the prosecution but 
to the defence.' He has the police diary in front of him 
and should use his greater experience to cross-examine 
the witne-ses when he sees that the defence lawyer is in- 
competent. He should not do this unnecessarily but 
only when it is desirable in the interest of justice. A. 
I.R. 1938 Pat. 153, Ref. to. (Afanohar Laii and 
Meredith^ //.) DlKSON MALI v. Emperor. 

196 I.C. 697 = 8 BR. 49. 

■ " ~ “ ^Duty of Court — Liberty of individual — Duty to 
protect — Accused not claiming protection. 

The Courts are bound to protect the liberty of the 
individual, and even where the accused person does not 
claim their protection and shows himself ready to be 
sent to jail, whether from political or economical 
motives, it is nevertheless the duty of the Courts to sift 
the evidence for the prosecution and to consider the 
case. 55 All. 857, relied on. {Skemp^ J.) Mian 
IFTIKAR-UD-DIN v, EMPEROR. 196 I.C. 485 = 

14 R.L. 157 = 42 Cr.L.J. 890=43 P.L.R. 378 = 

A.I.R. 1941 Lab. 324. 

Duty of Magistrate— Duty to prepare record in 
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Ghulam Mohammad v. State. 

43 P.L.R. J. & K. 72. 

Duty of prosecution — Murder charge — Plea of 
private defence. 

The prosecution in every case must show that a 
murder has been committed and when the accused sets 
up, at the earliest possible moment, the defence that he 
was acting in accordance with the right of private 
defence, such defence must be examined and it must be 
shown by the prosecuti-jn before he can be convicted that 
there are no reasonable grounds on which such a defence 
could be believed to be true. {Roberts, C.J. and Dunkley, 

/.) Nga Thein 2/. The King. 19510 71 = 

14 R.R. 20 = 42 Cr.L.J. 661 = A.IR, 1941 Rang. 175. 

Duty of prosecution — Murder trial-^-^Order in 

which witnesses should be examined. 

In the case of a murder trial, the Public Prosecutor 
ihould as far as possible, examine his witnesses so as to 
bring out the facts in their logical sequence, and parti- 
cularly the exnert witness, such as the medical witness, 
ought not to be examined at an early stage of the trial*, 
when it is impossible to realize on what points their 
opinion i-j necessary. {Roberts,, C. J. and Dunkley, /.) 

' SHWE PRU V, the King. 1941 Rang.L R. S46 = 

A.I.R 1941 Rang 209. 

Duty of prosecution— Particulars of acts done 

and law inf ringed— Necessity. 

When a person js charged with a criminal offence he 
must be told with particularity not only the act he is 
alleged to have committed which'issaid to constitute it 
but also what is the law which he is said to have infrine- 
ed. {Roberts, C.J) S. K. Roy v. The King 

1941 Rang.L R. 26= 192 I C. 770= 13 R.R 235 = 

42 Cr.L.J. 335 = A.I R. 1941 Bang. 1. 
——Duty of prosecution— Production of all available 
evidence ^Hostile witness. 

All the witnesses essential to the unfolding of the 
narrative on which the prosecution is based, must be 
called by the prosecution, whether in the rerult the effect 
of their testimony is for or against the prosecution The 
fact that a witness turned hostile in the committing 
Court IS no reason for withholding his evidence from the 
Sessions Court. All the witnesses in the list submitted 
by the committing Magistrate should be examined in the 
Sessions Court. (Thomas, C.J. and Ghulam Hasan /) 
Sarkaraz Au Emperor. igeiCRiq- 

14 E.0. 157 = 1941 A Cr.C. 214 = 1941 O L R 670 = 

1941 O.A. 782=1941 O.W.N. 1034 = 

r, , B 1941 Oudh 699. 

——Duty of prosecution— Production ofeye witmsses 
The mere possibility or even probability oflhestorv 
of the eye witn^esses being untrue in some respects is not 
ufficient justification for withholding them. The pro- 

fnH Withholding their evidence 

first namer in thi 

oat; report, nor produced before the investi- 

’£,sks.r;ss. 

SnfisS. (“oo mfiMi aS o S; 

1941 O.L.R. 657 =*1941 O A 732 = 

evidre‘lli4''mt;L°sUtSg t^e^-^ 

^ftertlrr^icu";!?' ruimedure?; 

aiier me occurrence which may to some f^ti k- 

tb- oT r "err'd 


le^l hi e .handwrititi g. 

It is the duty of Magistrates to prepare the record in relevant fac* me record as « 

a clear and legible handwriting. {Abdul Qayoom, C.J.) v. Emperor ^ ^ ^^ckett, /,) Hasil 

' 43 P.L.R. 678 
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Evidence — Admissibility — Behaviour of police 

dog. See i9AQ Dig., Col. 538. Said AlI v. EMPE- 
ROR. 192I.C. 246 = 13R. Pesb.42 = 

42 Cr L.J.269. 

‘'^Evidence — Appreciation of — Unsatisfactory uit^ 

nesses — If can corroborate each other , 

If the evidence of one witness is unsatisfactory it can- 
not be said that that unsatisfactory evidence becomes 
believable because another unsatisfactory witness says 
the same thing. Two bad witnesses do not make one 
good witness and if the statements of both are unsatis 
factory it cannot be said that one is corroborated by the 
other. Corroboration in a way it might be, but it is 
unsafe to place reliance on statements of this nature. 
(^Rachhpal Singhy C.J. and Janki Nath IVazir^ J.) 

Kala V. State. 43 P.L R. J, & K. 37. 

— • — Evidence = Charge against three persons — 
Acquittal of two on ground of evidence being insuffi- 
cient — If ground for acquittal of third also when suffi- 
cient evidence exists against him. .Jcv 19-10 Dig., Col. 

539. Rami KeddI, In re. 195 I.C. 63 = 14 R.M. 116 = 

42 Cr.L.J. 664 = A I.R. 1941 Mad 238 
——Evidence — Charge of murder — Evidence proving 
that accused inflicted fatal wounds — Injuries on accused 
unexplained — If ground for rejecting evidence — Sentence 
— Injuries'found on accused — If ground of mitigation of 
sentence. 1940 Dig., Col. 539. SuBBIGadu, //r 

192 I.C. 625= 13 R.M. 683 = 42 Cr.L J. 305= 
A.I.R. 1941 Mad. 280 = (1940) 2 M.L.J 1018. 

" ••Evidence — Chemical evidence — Value of — 
Aconitine poisoning — Chemical Examiners report — 
Contents* 

In cases where the accused are charged with “aconi- 
tine” poisoning and the ‘ aconitine” is found in the 
matter vomited by the deceased just before his death, it 
is necessary that the Chemical Examiner's report should 
be clear about the category of aconitine because there 
are many varieties of aconitine, some of which are 
poisonous and some non poisonous and known as 
“pseudo aconitine/’ the two types varying in chemical 
composition but having toxicological resemblances and 
producing similar pharmacological results. It is also 
necessary to take into consideration the point of time 
of the appearance of the symptoms of poisoning in rela- 
tion to time of the alleged poisoning because according 
to medical jurisprudence and toxicology in cases of 
aconite poisoning symptoms appear in three to five 
minutes, (Burn and Mocketty //.) Nagamma, 
In re. A.I R. 1941 Mad. 870. 

— • • ••'Evidence-— Circumstantial evidence — Proof by — 
Essentials. 

From proof by circumstantial evidence four things are 
essential: They are(l) that the circumstances from 
which the conclusion is drawn should be fully establish- 
ed, (2) that all the facts should be consistent with the 
hypothesis, (3) that the circumstances should be of a 
conclusive nature and tendency, (4) that the circum- 
stances should, to moral certainty, actually exclude every 
hypothesis but the one proposed to be proved. (Straight 
and Duthoity //.) QUEEN EMPRESS v. HOSH NaK. 

1041 A.L.J. 416. 
Evidence — Circumstantial evidence — Sufficiency 
for conviction — Rule-"Murder and robbery — Accused 
producing property stolen on the occasion but offering 
no explanation-^Accused belonging to same village as 
deceased and known to deceased — Inference — Duty of 
Court to find out rational explanation — Intention to 
commit robbery and murder — Inference. 

The law in relation to circumstantial evidence is that 
such evidence must be consistent, and consistent only 
with the guilt of the accused, and that if the evidence is 
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consistent with any other rational explanation, then 
there is an element of doubt of which the accused must 
be given the benefit. No doubt one of the circumstances 
which has to be taken into account is the fact that the 
accused has o^ered no explanation, or has offered a 
particular explanation ; but it must be borne in mind 
that an accused in this country cannot go into the box 
and is not bound to give any explanation at all. The 
fact that he does not open his mouth cannot be used 
against him. The fact that an accused is not willing to 
admit that he took part in a robbery which is proved 
against him ought not to prejudice the question whether 
he committed murder at the same time. It cannot be 
laid down that it is not the duty of the Court to invent 
possible explanations. It is clearly the duty of counsel 
defending an accused to point out that the evidence is 
quite consistent with an explanation which fits in with the 
accused’s innocence. In many cases the accused is not 
able to employ counsel, and in other cases counsel are 
asked to defend by the Court, and such counsel may be 
inexperienced, and in such cases the Judge is bound to 
ask himself whether there is any rational explanation of 
the evidence which is consistent with the innocence of 
the accused, and if there is, he is not justified in convict- 
ing. A reasonable explanation of the evidence should 
not be rejected because not offered by the accused. 
Three persons were charged with murder and robbery. 
It was proved that the thrt-e accused produced property 
which had been stolen on the occasion of therobbtry 
and murder. They did not offer any explanation of the 
possession of the property, but merely said that they did 
not produce it. The murder was committed with a 
crowbar which was found at the scene of the murder 
after the crime. It was stained with human blood. All 
the accused came from the same village as the deceased 
who knew all of them, 

Heldy that on the evidence the only rational explana- 
tion which fitted in with the whole evidence was that the 
accused committed the robbery and that pursuant to 
their common intention to rob the deceased and avoid 
detection they had the further intention of murdering 
the deceased and that they carried that intention out. 

{ Beaumont y C^J.and SeUy Jf) EmPEROR v. BaSAN* 

GOUDA Yamanappa. I.L.R, (1941) Bom. 815 = 
196 I.O 208 = 14 R B. 25 = 42 Cr.L J. 697= 
43 Bom L R. 144 = A I R. 1941 Bom. 189. 

Evidence^^Credibility of witness^Rules as to. 

The fact that a witness has been disbelieved on one 
point is no reason for discarding his evidence altogether. 
The fact that certain witnesses have not been believed 
against some of the accused is no reason for not believ- 
ing them against others. (Agartvaly /.) QaMRUL 
Hasan v. Emperor, 

1941 O.A. 843 = 1941 O.W.N. 1166 = 
1941 A.W.R. (0.0.) 322 = 1941 A.Or.O. 247. 

■ Evidence — Credibility of witnesses — Speaking to 
dying declaration doubtful if made at all — Their whole 
evidence, if to be discarded. 

Where rhe story of a dying declaration has not been 
positively shown to be quite false and though its making 
may be doubtful, the fact that some of the witnesses 
refer to the making of it, is no ground to discard their 
evidence altogether. The dying declaration may be 
discarded and other evidence acted upon. (Arrival and 
Madeley, //.) ShEO PRASAD v. EMPEROR. 

1941 A.W.R, (0.0.) 864=1941 O.A. 943= 

1941 O.W.N. 1246. 

Evidence — Eye-witness — Not giving information 
to police — Value of such evidence* 

Though it cannot be said that the evidence of a person 
who says he had seen a murder committed but did not 
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give any information thereof is little better than that of 
an accomplice yet his evidence cannot be free from sus- 
picion. {Vorke and Bennett^ JJ^ BIKJa z/. EMPEROR 

195 1,0. 493= 14 E.O 94=1)4 A Cr.0. 187 = 
19410.L.R. 596 = 1941 A. WR (CC) 279 = 
42 Cr.L.J. 749 = 1941 O.W N. 953 = 
1941 O.A, 668 = A.I.E. 1941 Oudh 663 
'^Evidence — Inconsistent statements of Witness — 
ffow to be dealt with. 

Where there are two statements of a witness mutually 
irreconcilable there is nothing to prevent the Court ap- 
plying its mind to discover which of them is true. 
{.Agarwal and Madfley, //.) SheO PraSaD v. Em- 
PEROR. 1941A.W.R. (0.0 )354 = 

1941 O.A. 943 = 1941 O.W.N. 1246. 

Evtdence^ln formation which led investigating 

officer to take action — Admissibility. 

There is no reason why an investigating police officer 
should not indicate the source of information upon which 
he takes action, and it is sometimes of assistance to the 
Court to know what the source is. It is a mistake to 
think that such evidence is inadmissible. (Zia-ul- 
Hasan and Bennett, JJ) ShVAM KumaR SlNGH z* 

.. 1911.0 466 = 13 R.O. 248 = 

1941 O.A. 65 = 1941 O.W.N. 133 = 42 Or.L.J 165 = 
1941 A.Or.C. 21= 1941 A.W.R. (0.0.) 69 = 
1941 A.L. W. 107 = A.I.R. 1941 Oudh 130 

Evidence— Necessity for full and conclusive evi * 

dence— Evidence casting suspicions on accused Suffi- 

ciency of— Charge against woman of causing death of 
her new born child by drowning it in cesspool— Facts 

to be proved, 1940 Dig.. Col. 540. Emperor 
KuppaMMaL. 1951.0. 129 = 14BM 133= 

42 Or.L.J, 677 = A.I.R. 1941 Mad. 1. 
Evidence of prosecution— Consideration-^Proher 

procedure. ^ 

Where instead of examining the prosecution evidence 
on its intrinsic worth a Judge tests its trustworthiness 
in the light of the defence evidence, the procedure 
adopted is not justified. {Thomas, C.J. and Ghulam 
Hasan,/.) EmPERORz/, GayA PraSAD. 

1961.0. 557 = 14 R.O. 26=1941 O.W.N 862= 
1941 A.Cr.0. 163= 1941 A.L W*. 762= 
42 Or.L J. 696 = 1941 A.W.R. (0.0.) 211= 

1941 O.A. 645= A.I.R. 194 Oudh 487. 

Evidence— Panchnama— Admissibility and use 

df— Putting in of panchnama by police witness without 
calling panch — Propriety. 

If the police rely on a panchnama in a criminal case 
they must call a panch to prove it. The panchnama is 
merely a record of what a panch sees, and the only use 
to which it can properly be put is that when the panch 
goes into the witness-box and swears as to what he saw 
the panchnama can be used as a contemporary record to 
refresh his memory. But a police officer is not entitled 
to give evidence of what the panch told him, that he saw 
and that is what it comes to if a police-officer is allowed 
to put in a panchnama. A police witness may state that 
he held a panchnama and offer to produce the record if 
the accused asks for it, but he cannot bring it on record 

m his evidence in chief. If the police hold a panch- 
nama, and do not offer to call the panch, an inference 
may be d^rawn against them from the fact that the panch 

IS not submitted for cross-examinaffon. The putting in 

of a panchnama without calling the panch is not only an 
infringement of the rules of evidence, but it is un- 
fair to the accused, and should not be permitted 

{BeaumonUC.J.andSen, /.) Emperor*/. Mohan- 
LAL BababHai. 194 1.0. 826 = 13 B.B. 366 = 

42 Or.L.J. 656=43 Boin.L.B. 163= 

A.IJfr. 1941 Bom. 149. 
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' Evidence — Police evidence not based on personal 

knowledge — Admissibility — Evidence that person was in 
the list of suspects— Admissibility and value of-Suspi- 
cion — Sufficiency of. 

The evidence of a police-officer who deposes not on 
his own personal knowledge but as a result of some 
enquiries which he has made in the course of his official 
duties IS wholly inadmissible in evidence in a criminal 
proceeding. Evidence that an accused was on the active 
picketing list of the thana and that the said list is main- 
tained for criminals who are suspected to be most active 
is also wholly inadmissible. A Court has to decide 
matters judicially and not upon suspicions which have 
led the police authorities, however correctly, to place a 
person upon the list of suspects. {Manohar tail, /.) 
Lakhman Kurmi V. Emperor. 194 1 C 296= 
13 R.P. 700 = 7 B.R. 747 = 22 Pat.L.T. 546= 
1941 P.W.N. 443 = 42 Cr.L.J. 654 = 

A.I.R. 1941 Pat. 478. 
Evidence — Rioting with common object of cutt- 
ing crops and theft of crops— Charge— Conviction- 
Sustainability— Plea of right to land and crops— Duty 
of prosecution^Specific acts to be proved against indi- 
vidual accused. See PENAL CODE, Ss. 147 and 379 

22 Pat.L.T. 766. 

Evidence— Statements by persons not called as 

wi tness — Ad mis si bi lity. 

A Court is not bound to accept statements by persons 
who were not called as witnesses merely because the case 
is a criminal one and certain facts w’ere admitted 

{Davis, C.J) Sanoo Manajiz/. Emperor. 

no « o 316 = 1931.0. 616 = 

13 R.S. 234-42 Or.L.J. 454 = A.I.R. 1941 Sind 33. 

“ Evidence— Statements by witness at identifica- 
tion parade— Mediators' reports containing record of 
proceedings at parade— Admissibility. See CR P 
CODE, S. 162. 1941 m.W.N. 62i! 

- Evidence— Two witnesses giving same e .idence— 
One disbelieved— Believing other and basing conviction 
on his evidence — Legality, 

Where two witnesses for the prosecution tell practi- 
cally the same story, it is absurd to disbelieve one of 
them and believe the other and base a conviction on his 
evidence. {Beaumont, C.J. and Sen, /.) EmPeror 
V. Sadeppa Gireppa. 43 Bom.L.R. 940. 

——Evidence— Value— Accessory after the fact. 

The evidence of an accessory after the fact cannot be 
^t on a higher level than that of an approver iZia^J 
Hasan and Bennett, JJ.) SHYAM KUMaR S NGHt 

Emperor. 191 1 0 466 = i^Rn o?q 

1941 O.A. 65=1941 O.W.N. 133 = 42 Cr.L.J: 166 = 

^^^1941 A.W.R. (0.0.) 69*= 
^ 1941 A.L. W. 107 = A.I.E. 1941 Oudh 130. 

— Evidence— Value of— Evidence of witnecc 

ed with falsehood. See 1940 Dig Col 54 1 
.. emperor. I.L.E. (1941) lat 2M=\'2-Cr lIt 63 

Extra-judicial confessions are evidence of a very weak 

character and the duty of the Courts dealing whh s«S 

tion. The legislature has enacted S. 164 Cr P 
in ‘be interest of protecting an accused person ’ He fs 

^ Magistrate for the recording of his 
conf6ssion &nd to such s confes^inn ii 

sanctity would be attached than to a confession madl”® 

the prepnee of a witness or witn^s^^^^i^i.^ial 
confessions are not recorded on anw ■*2««ra judicial 

words which an accused person might have used in “ ik- 
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ing it. {.Rachhpal Singh, C.J. and Janki A/^ath J^aziry 
/. ) KaLA V. STATE. 43 P.L.R.J. & K. 37 

Evidence— Value of— Witness of tender age. 

The evidence of witnesses of tender age has to be ac- 
cepted with very great caution. Witnesses of this type 
are somewhat dangerous. It is so easy to make them 
repeat a story w’hich the prosecution or the defence may 
desire them to put forward and there is no guarantee 
that they really understand the enormity of the offence 
which they are committing by making a statement which 
may not be true. {Rachhpal Singh, CJ. and Janki 
Nath Wazir, J.) Kala v, Stai E. 

4SP.L.E.J.&K. 37. 

Evidence— Witness— Duty of prosecution Wit 

ness treated as hostile in committal Court — Proper 
course for Public Prosecutor and Court. 

Although the Public Prosecutor should not be compel 
led to put forward as his own witness a man who has in 
the opinion of the Public Prosecutor committed perjury 
by giving evidence hostile to the prosecution in the lower 
Court, it is the duty of the Court, when there is an im- 
portant eye-witness whom the Public Prosecutor does not 
wish to examine because he has been treated as hostile 
in the committal inquiry, to record the evidence of this 
witness, and the accused should not be forced to examine 
him as a defence witness. The proper course in such 
circumstances is for the Public Prosecutor to see that the 
witness is present in the Court, and for the Court, if the 
witness is really important, to examine him as a Court 
witness and allow both sides to cross-examine the 
witness. {Wadsworth and Somayya, fj.'s GURUSWAMl 
GoundeR. In re. 197 I.C 64=64 L.W. 136 = 
1941 M.W.N. 766 = A.I.R. 1041 Mad. 766. 

(1941)2M.L.J. 209. 

'Evidence— W itness examined and evidence taken 
— Power to expunge same from record. 

A Magistrate has no power to expunge from the 
record the evidence of a witness for the prosecution on 
the ground that the complainant applies to have It 
expunged as being unfavourable to his case. The 
accused are entitled to prove through witness documents 
admissible in evidence, {Lakshmana Rao, /.) 

Soundararaja Ayvangar V. Emperor, 

196 I.C. 882 = 1941 M.W.N. 789. 

Evidence — Witness — Right of accused — Accused 
applying at early stage for calling clerk of canal depart^ 
ttscnt Clerk sent unable to prove handioriting on papers 

^Application by accused for another clerk to be sent — 
If too late. 

The accused in a case of theft applied to the Court at 
the proper time for calling, as a defence witness, a com- 
petent clerk of the canal department, naming him, and 
leaving it to the department to send any other competent 
person. The department sent a clerk who was, however, 
unable to prove the handwriting on the papers. The 
defence at once applied for another clerk to be 
summoned. 

Neldyiht application cannot be said to have been 
made too late, and the accused had the right to have 
another clerk of the canal department put into the 
witnessbox. {Dhavle, /.) Chandra MahtON v. 
Emperor. 1971.0. 63=22 Pat.L.T. 388 = 

1941 P.W.N. 91 = A.LE. 1941 Pat. 646. 

Evidence — Witness — Same person if can be both a 
prosecution and defence witness. 

The same person cannot under any provision of the 
Code of Criminal Procedure be both a witness for the 
prosecution and for the defence. If he is called for the 
prosecution and the defence desires to elicit any facts 
from him, then those facts must be elicited by questions 
asked in cross-examination at thi proper timt. {Ro- 
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berts, C. J. and Dunkley, /.) NGA TheIN f, THE 
King. 196 1.0.71=14 E.E. 20 = 42 Or.L.J. 661 = 

A.I E. 1941 Rang. 175. 

— First information report — Persons named in — 

If alone to be proceeded against. 

Where proceedings are taken on the basis of a first 
information report, the action taken need not be confined 
to persons named in the first information or charged 
with taking a direct pan in an occurrence. {Dhavle, J.') 

N. L. Garrick v. emperor. 194 I.C. 94 = 

13 E.p. 662 = 42 Cr.L.J. 604=7 B.E. 681 = 
1941 P.W.N. 828 = 22 Pat L.T. 348 = 

A.I.E. 1941 Pat. S95. 

■ Intention — Relevancy — Murder charge — Infer- 
ence of intention from acts. 

There is no reason why in a murder case as In other 
cases, a man’s intention should not be inferred from his 
acts. {DaviSy C. /. and Tyabii, Jf) MOTIRAM v. 

Emperor, 195 I.C. 833=14E.S. 47 = 

42 Or.L.J. 786 = A.I.R. 1941 Sind 117, 

■ 'Investigation — Getting statements repeated 
before witnesses — Propriety. See 1940 Dig., Col. 542, 
Bharosa Ramdayal t*. Emperor. 

1931.0.6=13 E.N. 318 = 420r.L.J.390 = 

A.IJK. 1941 Nag. 86. 

' Joinder of charges— Murder case — Charge of 
misappropriation of articles of deceased — Propriety. 

In a case of murder, it is an unusual and undesirable 
procedure to charge the accused with misappropriation 
of the articles of the deceased. {Burn and Mockett, 
JJ.) Yerranna, /« 193 I.C. 466=13B.M. 694 = 

42 Or.L.J. 424 = 62 LW. 898 = 1940 M W N. 1238 = 

A.I.R. 1941 Mad. 306. 

— Jurisdiction — Appeal from conviction on prosecu- 

tion sanctioned by Sub-Collector — Jurisdiction of Sub- 
Collector as Joint Magistrate to hear and decide appeal. 
See 1940 Dig., Col. 542. PONNUSWAMY PILLAl v. 
Emperor. 13E.M. 625 = 42 Or.L.J. 66. 

Jurisdiction — Charge under S, 4C6, I. P. Code — 

Accused arrested illegally outside jurisdiction and 
brought up — Release on bail — Subsequent appearance 
of accused — Jurisdiction of Magistrate — If afiecied by 
illegality of arrest, 1940 Dig., Col. 542. Sobra- 
MANiA Chetti V. Emperor. 192 1 C. 684= 

13 E M 686 = 1940 M.W N. 1271 = 
42 Or.L.J, 320 (1)=A.I.R. 1941 Mad. 181= 

(1940)2M.L.J. 1016. 

— Jurisdiction — Failure to object at early stage, 

A Court does not get a jurisdiction which it does not 
possess merely because objection to it is taken by the 
accused at a late stage only. {Davis, C,J.) MaNSHA- 
RAM Gianchand v. EMPKROR. 193 1.0. 454* 
13 R.S. 231 = 42 Or.L.J. 460 = A.I.R. 1941 Sind 36, 

Jurisdiction — Offence under S. 220, Penal Code 

— Alteration of section into .S. 347 flwrf trial by Magis- 
trate — Legality. 

Where the Legislature has provided that an offence 
because of its gravity or because of the special knowledge 
required in its trial, shall be tried by a Sessions Court, a 
first class Magistrate, however proper be his motives, 
should not himself remove that case from the Court of 
Session, and try it himself by merely altering the num* 
bers of the sections, for after all, the numbers of the 
sections are mere labels, and what is to be looked at is 
the allegation of facts. A Magistrate cannot Iherefoie 
usurp a jurisdiction to himself he did not possess by 
placing an offence, which rightly falls under S. 220, 
Penal Code, under S, 342 or S. 347, Penal Code, so as 
to give himself jurisdiction and trying it himself. It is 
however desirable from all points of view, that serious 
cases, involving offences such as under S. 220, Penal 
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Code, should, so far as the law permits, be committed to 
the Court of Session even if a first class Magistrate had 
power to try them. {Davis, C.J.) MaNSHARAM 

Gianchand V. Emperor. 193 I.C. 454= 

13R.S. 231 = 42 Cr.L.J, 460 = A.I.R. 1941 Sind 36. 

-'-^Junsdiction^Trial by Magistrate of case tria- 
ble exclusively by Court of Session — Charge under 
serious offence left out and trial held under minor 
charges — Acquittal — Legality, 

A case exclusively triable by a Court of Session cannot 
be brought within the jurisdiction of a Magistrate by 
leaving out the more serious charges and confining the 
trial to the minor charges only. If the Magistrate tries 
the case on the minor charges leaving out the more 
serious charge, and passes an order of acquittal, it is 
without jurisdiction and must be set aside, for if the 
more serious charge exclusively triable by the Court of 
Session were framed, it would not be open to pass any 
order of acquittal at all in the case. 22 persons were sent 
up by the police on a charge of rioting in the course of 
which grievous hurt was caused to two persons and 
death to a third. The Sub-Divisional Magistrate framed 
charges under Ss. 147 and 325 read with S. 149, 1. P. 
Code, against all of them and also framed an additional 
charge under S. 435, 1. P. Code, against one of them. 
He did not, however, frame charge under S. 302 or even 
under S. 304, read with S. 149, I. P. Code, on the 
ground that the accused who had struck the fatal blow 
and killed the deceased was absconding. He tried the 
accused and acquitted them holding that no clear case 
bad been made out. 

Held, that the absence of the accused who dealt the 
fatal blow causing death was no justification for his 
failure to frame a charge against the accused under 
S. 302, 1, P. Code, or at least under S. 304 read with 
S. 149, and trying the case himself; and the order of 
acquittal was therefore without jurisdiction and liable to 
be set aside. {Dhavle, /.) RaMLAKHAN DhOBI v, 
RaCHHEY KalwaR. 194 I.C. 660»7 B.R. 814 = 

14R.P. 16 = 42Cr.L.J. 622 = 22 Pat L.T. 237= 
1941 P.W.N. 263=A.I.B. 1941 Pat. 287. 

— ' -—Murder trial — Open murder in the morning in 
crowded village — Failure of accused to produce evi^ 
dence as to manner of death of deceased and as to their 
own innocence — If matters for consideration. 

Though it is quite true that it is not for the accused in 
a murder case to prove how the deceased was murdered 
yet where the accused are not able to produce any evi- 
dence as to how an open murder in the morning in a 
crowded village took place, and how they were quite 
innocent of it, these are matters which can be taken into 
consideration. {Agarwal and Madtley, //.) Sheo 

Prasad Emperor. 1941 O.a. 943= 

1941 A.W E. (0.0.) 354=1941 O.W.N. 1246. 

•“ "— Plea of guilty under misapprehension^Convic- 
tion — Sustainability, 

Where an accused admits the offence charged under ! 
a misapprehension, his conviction must be set aside 
and a retrial has to be held. (Lakshmana Rao, /,) 

Pattabirama Iyer v. Emperor. 196 1.0. 663= 

63 L.W. 714 (1)=1941 M.W.N. 447 = 

A.I.B. 1941 Mad. 676. 

■ ■ — . ~ P owers of Court — Accused pleading guilty — 
Entry of plea of not guilty — Permissibility — South 
African practice. 

South African practice permits a Court to enter a plea of 
not guilty on behalf of a native or other ignorant person 
pleading guilty, if it considers that he does not properly 
understand the effect of that plea or if he seems to have i 
matter of exculpation that he wishes to allege. {Sir 
Phiiit Macdonell.) FaKISANDHLA NKaMBUJLI p, * 

Y, D. 1941—33 
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The King. 191 1.0.4=13 R.P.C. 106 = 7 B.R- 203 = 

42 Cr.L.J. 13=1941P.W.N 11 = 


1941 M.W.N. 228 (P.C.). 
Procedure — Appeal — Disposal on date of presen- 
tation in spite of request for time—' Legality. 

Where a criminal appeal is presented and the advocate 
for the appellant requests for time to obtain the neces- 
sary records, it should not be disposed of on the same 
day of presentation. {Lakshmana Rao, /.) PONNU- 
SWAMl ReDDIAR, In re. 194 I.C. 266 = 

13R.M. 774 = 42 Cr.L.J. 651 = 63 L.W. 75 (1; = 
1941 M. W.N. 64(1) = A.I.E. 1941 Mad. 604. 
Procedure — Case disclosing offences triable by 
Second Class Magistrate — Conversion into preliminary 
register case on ground of its being counter to prelimi- 
nary register case — Legality. See 1940 Dig., Col. 543. 
Oonna Mudali V. Emperor. 191 1.c. 156 = 

13 R .M. 491 = 42 Cr.L.J. 86= (1940) 2M.L.J. 215. 
■ "Procedure— Complaint disclosing offence under 
Copyright Act — Dismissal on ground of dispute being 
of civil nature — Legality. 

Where a complaint about infringement of a copy- 
right discloses an offence under Ss. 7 and 8 of the Copy- 
right Act, the complaint cannot be dismissed on the 
ground that the dispute is of a civil nature. {Laksh- 
mana Rao, /.) SHaKMA V. DhARMA RaO. 

1941 M.W.N. 871. 

—Procedure — Eye-witness — Tendering of for cross- 

examination without examining-in-chief — Legality. 
See Evidence act, S. 138. 43 Bom L.R. 946. 

——Procedure — Magistrate having no jurisdiction to 
try case— Procedure — Order of discharge— Legality. See 
Cr. P. Code, S. 209. 1941 M.W N. 766 (2). 

^ — Procedure — Misjoinder of accused— Effect on 

conviction— Prejudice to accused— Presumption of. See 
Cr. P. Code, S. 239. (1941) 2 M L J. 634. 

- -"Procedure -Request made by Government to 
Magistrate— Sending instructions through his superior 

officers — Practice condemned. 

If the Government desire to put in a petition or re- 
quest to a Magistrate, they can do so directly through 
the Public Prosecutor w’ho is the proper oflScer to put the 
matter before him. The practice of sending instructions 
from the Government through the District Magistrate 
and the Sub-Divisional Officer to the Public Prosecutor 
and having those instructions reported to the Court of 
the trying Magistrate who is subordinate to the District 
Magistrate and the Sub- Divisional Oflicer is open to the 
gravest objection. It is not a procedure contemplated by 
Cr.P, Code and those who issue instructions in that way, 
those who forward those instructions, and those who 
obey them do not act according to law. {Derbyshire C J 
and Bartley, /.) EmPEROR v. EbRAHIM. 

I.L.E. (1941) 2 Cal. 281 = 46 C.W.N. 768. 


w, jioi — x-rtuuic lo exnioil — 

Witness giving evidence of and Judge discussing contents 
in judgment— Propriety -Proper procedure to be follow- 
ed. See MYSORE CR. P. CODE, S. 103. 

46Mys.H.C.R.l8. 

——Prosecution— If can be baited on contract not en- 
forceable in Civil Court. See 1940 Dig., Col 543 

Emperor v, Raghunath, 16 Luck. 194=’ 

„ ^ A.I.R. 1941 Ouflji S 

Put before 

Court all that can be said in support of char ge. 

Although a Public Prosecutor is expected to be fair to 
an accused person and not to press for a conviction of a 
graver offence if he thinks a lesser offence has been 

committed, it is his duty to put before the Court all that 
can be said in support of the charge and be should not 
state that a lesser offence has been committed when a 
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graver one is in fact committed. {^Horwilli y.) 
Karuppayya Thevars. Rmperor. 

1941 M.W.N. 1026 = (1941) 2 M L.J. 999. 

— •Rewards — Diitribution — Proper time and pro“ 

Priety. 

The distribution of rewards to police and other wit- 
nesses if made before the decision of the case is calculat- 
ed to prejudicially affect the fair trial of the case 
against the accused. It may also lead to large body of 
otherwise good evidence being eliminated from consider- 
ation. {Th >mas,C J.and Ghulam Ha^an. y.) Em- 
PEKOR V, Gaya Prasad 194 I.C. 557 = 

19410.W.N. 862 = 14 R.O. 26 = 1941 A.Cr.C. 63 = 

1941 A.L.W. 762 = 42 Cr.L.J. 595 = 
1941 A. W.R. CC.C.) 211 - 1941 O A. 645 = 

A.I.R.1941 Oudh 487. 

'Sentence — Az* of accused — Relevancy. 

The age of the accused as a factor for imposing a 
light sentence is only relevant when he is very young or 
very old. {Beaumont , C . /. and Sen^ J,') EmPEKOR 
V. ISHWARI.AL CHHAGAt^LAL. 196 I.C. 442 = 

14 a.B. 129 = 42 Cr.L.J. 869 = 43 Bom L R. 611 = 

A.I.R. 1)41 Bom. 310. 

- Sentence — Charges under Ss. 302 and 2Ul, I. P. 

Code— -Conviction — Sentence of death — Separate 
sentence under S. 20l — Propriety, See PENAL CODE, 
S. 302. 1941 M.W.N. 874. 

■ Sentence — Consideration in awarding — Period 
during which accused was in custody — Relevancy. 

Among the factors taken into account by the Court 
in imposing punishment on conviction, the period of 
time during which the accused may have remained in 
custody is a matter to which the Court always pays 
some regard. {Beaumont ^ C.J. and Sen^ Jf) EMPEROR 
ISHVARI AL CHHAGANLAL. 196 I.C. 442 = 

14 R.B. 129 = 42 Cr.L.J. 869 = 43 Bom L.R. 511 = 

A.I.R. 1941 Bom. 310. 

■ Sentence — Conspiracy to murder by persons of 

education and position. 

Severe sentences are jusliGed in a case where a young 
woman has been the victim of a conspiracy to murder 
her, pursued relentlessly for more than two years by 
persons of education and position. Their education and 
position do not constitute a reason for treating 
them leniently: rather the reverse. {Ziamil-Hasan and 
Bennett, JJ) SHyAM KUMAR SINGH EMPEROR. 
1911.0. 466 = 1941 O.W.N. 133 = 42 Cr.L.J. 165 = 
1941A.Or.O. 21-1941 A.W.R. (0.0.) 69 = 
13R.0. 248 = 1941 A.L.W. 107 = 1941 O.A. 66 = 

A.I.R. 1941 Oudh 130. 

- Sentence — Fine, in addition to a long term of 

substantive imprisonment — Undesirability, 

It is not proper in the case of a poor peasant, to add 
to a very long term of substantive imprisonment a Gne 
which there is no reasonable prospect of the accused 
man paying and for default in paying which he will have 
to undergo a yet farther term of imprisonment. It 
becomes all the more undesirable to impose such a Gne 
where the term of imprisonment to be undergone In 
default will bring the aggregate sentence of imprison- 
ment to more than the maximum term of imprisonment 
aanciioned by the particular section under which he is 
convicted. Judges should exercise a careful discretion 
in the matter of super-imposing Gnes upon long substan- 
tive terms of imprisonment, {firaund, J.') Emperor 
V. MKHDI ALI. 195 LC. 599 - 

1941 O A. rSupp.) 664= 1941 A.L.J. 396 = 
1941 A.L.W. 660 = 14 R.A. 77 = 1941 A.Or.C. 146 = 
42 Cr.L.J. 766 = 1941 A.W.R. ( H.C.) 238 = 

A I.B. 1941 All. 310. 
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Sentence — First offender — Short term of impri- 
sonment-propriety of. See 1940 Dig.. Col. 544, 
EmPEIvOR V. ArHAR HaMZO. 193 I.C. 341 = 

13 R.S. 222 = 42 Cr.L.J. 403-AXR. 1941 Sind 48. 

Sentence— MiitgaUon — Conviction of young 

person below 18 for murder — Proper sentence. 

Youth by itself is not a reason for mitigating the 
punishment in murder cases, but in the ca«e of a young 
murderer below 18 years, it is very rarely that he is 
sentenced to death. {Burn and Mockett, JJf) PUBLIC 
PROSECUIOR V VENKATaSUBRAMaNVAM 

I.L.R. (1 )41) Mad. 428= 192 I.C. 679 = 
1941 M.W.N. 68= 13 R.M. 585 = 42 Cr.L.J. 311 = 

62 L.W.949 = A.I.R. 1941 Mad. 358 = 

(1941/ IM.L.J. 34. 

“Sentence — Mitigation of — Murder — Conviction 
of person instigating the murder — Actual murde>^er 
getting off wholly free— ‘If ground for mitigating 
sentence. 

The fact that a person who instigated another to 
commit a murder is in danger of being hanged while the 
person who did the actual murder gets off wholly free is 
not by itself a reason for mitigating the punishment of 
the instigator x^ho is convicted. {Burn and Mockett, 

//.) PuBtic Prosecutor v. VenkataSubra- 
maNYAM. I.L.R. (1941. Mad. 428=1921.0.679 = 
194 M.W.N. 58 = 13 R.M. 685=42 CrL.J. 811 = 

62 L.W. 949 -A.I.R. 1941 Mad. 868=* 

(1941) IM.L.J. 34. 
—Sentence — Murder — Youth of accused — If ground 
for not awarding death sentence. See 1940 Dig., Col. 
544. Chenna Reddi. fn re. 194 I 0. 627 = 

42 0r.LJ. 682=14 E.M. 18=62 L.W 981. 
Sentence — Offence not involving moral turpitude 
but deliberate and intentional — Sentence of fine — Pro* 
priety. 

Where the offence involves no moral turpitude but is 
deliberate and intentional, a sentence of Gne is a parti- 
cularly suitable punishment for an offender who can 
pay. {Skemp, /) MlAN IFTIKHAR-UD-DIN V, EM- 
PEROR. 196 I.C. 485-14R.L. 157 = 42 Cr.L.J. 890 = 

43 P.L.R. 378 = A.I R. 1941 Lah. 324. 

■ ■ Sentences — Police Officers committing offences. 

See 1940 Dig. Col. 544. ParMANAND v. EmPEROR. 

I.L.E.(1941) Nag. 110=42 Or.L J. 17. 

—Sentence — Police officer found guilty of extortion 
— Deterrent sentence. 

When a police officer who is a public servant whose 
duty it is to help the helpless people of the village and 
protect them from oppression, instead of doing which 
adopts the role of an oppressor and is found guilty of 
extortion under S. 383, I. P. Code, a deterient sentence 
will serve as an example to others. {Thomas, C,JI) 

Jagdish narain V. Emperor. 

1941 A.W.R. (0.0.) 868 = 1941 O.A. 047- 

1941 O.W.N. 1266. 
" Stages In the commission of an offence— Distinc- 
tion between. See DEFENCE OF INDIA RULES. RR 34 
(6) (K. & P.), 38 (5) AND 121. *1941 A.L.J. 687. 

’’Stay of pending civil suit— Dispute as to right 

of fishery inxeolved in both— If ground for stay. 

VVhether criminal proceeding should be stay^ when a 
civil suit is pending is a question which depends upon the 
facts of each case. Where a question.of a right of fishery 
is involved in a criminal case as well as in a civil suit, 
it is pre-eminently a matter which should be dealt with 
by a Civil Court. In such a case the criminal proceed- 
ings should be stayed pending disposal of the civil suit. 
But the evidence connected with the case should not be 
lost, and th« examination of the witnesses should be 
continued till the prosecution cases closed and after that 
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proceedings should be stayed. The hearing of the civil 
suit should also be expedited. {Varma, /.) ChHANNO 
PRAS.-tD Singh v. Sakhichand Sahu. 

196 I.O. 69 = 7 B.E. 996 = 22 Pat.L.T. 718 = 
42Cr.i:i.J. 804=14R.P. 181 = 1941 P.W.N. 594. 

rantfer — Notice — Transfer at the instance of 
some of the accused without notice to the others — 
Legality. 

The transfer of a criminal case on the application of 
some of the accused without notice to the other accused 
person is not illegal. {Horwilly y.) KUMARASWami 
Kalinga Rayar V. Emperor. 1941 M.W.N. 1027. 

ify jury — Case remanded for retrial — Jury 
empanelled on second occasion including foreman of 
fury at former trial— Proceedings, if should be held 
before entirely new jury. 

"Where the verdict has been set aside on appeal and 
the case remanded for re-trial and the jury empanelled 
on the second occasion has included the foreman of the 
jury at the former trial, the case should not proceed by 
simply discharging this juror and substituting in his 
place another person. The proceedings should be held 
before an entirely new jury. {Bartley and Lodge, //.) 
Salamatullah V. Emperor. 1951.0.117= 

14R.0, 47 = 42 Cr.L J. 674=A.I.E. 1941 Oal. 328. 

Witnesses— Duty of Court in dealing with — 

Judge angrily rebuking witness — If ground for inferr- 
ing bias on fart of Judge. 

The dignity of a Court is best maintained by the 
presiding Judge invariably treating the witnesses with 
courtesy and insisting on counsel doing so. It is not 
desirable that the Judge should angrily rebuke a witness 
and tell him to give straight answers. There are cases in 
which some fairness on the part of the Judge is necessary; 
and if the Judge feels compelled to deal firmly with the 
witness, the actual words used, even if somewhat forci- 
ble, cannot always be taken to lead to any inference 
of suspicion or any bias on the part of the Judge in the 
case generally. {Rowland, J.) BaKHORI GOPE v 

Abdul Halim. 195 I.O. 107= 7 BE. 875 = 

14 E.P. 84= 1941 P.W.N. 255= 
22 Pat L.T. 827 = A.LE. 1941 Pat. 362. 

CRIMINAL TRIBES ACT (VI OF 1924). S. 23 (1) 
— 'Special reason to the contrary'*— What amounts to. 

Where the appellant, a member of a criminal tribe, 
had been out of jail for about 7 years after his last con- 
viction, that may very well be considered to be a reason 
to the contrary under S. 23 (1) of the Criminal Tribes 
Act. {Burn, J.) NaGADU v. EmPEROR. 

1941 M.W.N. 876 (1). 

■3. 23 (1) (b) — ''Special reason to the contrary** 
—What amounts to — Interval of several years between 
coming out of prison and next offence. 

Where there is an interval of about 5 years between 
the date when a member of a criminal tribe came out of 
prison after serving a sentence of 7 years* rigorous impri- 
sonment, and the commission of the next offence for 
which he is being tried; that is a special reason to the 
contrary within the meaning of S. 23(l)of the Criminal 
Tribes Act for awarding a lesser sentence than trans- 
portation for life. {Lakshmana Rao, J.) VENKATA- 

SUBBADU Emperor. 1941 M W.n. 876= 

54L.W. 662. 

CROWN— *$■«// by, on the ground of escheat— Onus. 

In a suit by Government for ejectment of defendant 
on the ground of escheat and for possession, it lies upon 
the Crown to prove at least prima /a«>that the deceased 
died without heirs. {Ghulam Hasan and Agarwal, JJ.) 
United provinces v. Kanhaiya Lal. 

16 Luck. 651=1941 A.W.R. (O.C.) 37= 

< 192 LO. 131 « 1941 0.L.E. 76=13B.O. 326 = 


CUSTOM. 

1941 O.W.N. 33 = 1941 O.A. 1 = 
A.I.E. 1941 Oudh 337. 
CROWN GRANTS ACT (XV OF 1895), S. 3 and 
Berar Inam Rules (1859)— Inams— Nature of— 
Devolution — Law as to. See 1940 Dig.. Col. 545. 
Shriram t/. BaNYa Bai. 1941.0.454 = 

13 E.N. 369. 

CUSTOM — Chota Nagpur — Aboriginal tribe — Kurmi 
I obdars — Law applicable — Custom or Hindu Law. 

A family belonging to an aboriginal tribe in Chota 
Naepur, kurmi ohdars, is, in the absence of other 
evidence and circumstances, governed by the rules and 
customs appertaining to the tribe. The members 
of the tribe must be assumed not to be governed by the 
I Hindu Law. 

Quaere. — Whether kurmi ohdars are Hindus. 
{Harries, C-J. and Manohar Lall, /) HaRAKHNATH 
Ohdar V. GaNPAT Kai. 22 Pat L.T. 829 = 

A.I.E. 1941 Pat. 625. 

Essentials of validity — Proof. 

A custom to be valid must be proved to be ancient, 
certain and invariable, and it must be established by 
clear and unambiguous evidence. {Harries, C J. and 
Manohar Lall, J.) HARAKHNATH OhDAR v. GaNPAT 
Rai. 22 Pat.L.T. 829= A.I.E. 1941 Pat. 626. 

Essentials of validity— Proof— Necessity for 

clear evidence. 

A custom to be valid must be immemorial, reasonable, 
continuous and certain. A custom which is set up as 
superseding the ordinary law must be proved by clear 
and unambiguous evidence. {Nagesvara Iyer and 
Singaravelu Mudaliar, JJ.) IMAM SaB v. ShaMA 

19 Mys.L.J. 363. 

'Inheritance— Exclusion of widow and daughters 

— Wajib-ul-arz— Construction — Inference. 

Where one of the two wajib-ul-arz recorded that a 
daughter who had a real brother would be excluded 
from inheritance and the other that in case there was 
no male issue, the daughter would be entitled to a share. 
It was held that it was a clear record of custom that 
daughters were excluded by sons. Where both the 
documents contained a statement that inheritance was 

accordingtowives, thatistosay, the sons inherited in 

the manner mentioned earlier, as it were per stirpes and 
not/>^r capita, held that it was similarly an 
indication of a custom excluding widows in the presence 
of sons and permitting partial inheritance only to child- 
less widows. {Yorke, J.) MAHOMED JaFar v LaL 

Bahadur. 1921.0. 420 = 1941 A.W.R, (Rev ) 13= 

1941 E.D. 11=19410LR 179 = 13 E.O* 356 = 

1940 O.A. 1284 = 1940 O W.N. 1352= 

A.I.E. 1941 Oudh 198. 

—-Local cuslom— Antiquity— Extent to be esla- 
blished. 

It is undoubted that a custom observed in a particular 
district derives its force from the fact that it has, from 

long usage, obtained in that district the force of law 
It must be ancient; but it is not of the essence of this 
rule that its antiquity must in every case be carried back 
to a period beyond the memory of man — still less that 
It IS ancient in the English technical sense. It will 
depend upon the circumstance of each case what anti 
quity must be established before the custom can he 
accepted. What is necessary to be proved is that the 
usage has teen acted upon in practice for such a lone 
period and with such invariability as to show that it 
has, by common consent, been submitted to as the esta 
bushed governing rule of the particular district To 
require that m every case the antiquity of a custom* must 
be carried back to a period which is beyond the memorv 
of man, would only create great perplexity in the 
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already uncertain character of customary law. \M. R. 
Jayakar}) SUBHANl v. NaWAB. 

I.Ij.R. (1941) Lah. 134 = 43 Bom.L.B. 432 = 
1941 O.A. 347=1941 A.W.R. (ftev.) 374 = 

193 I.C. 436= 1941 O.L.B. 343= 

7 B.R. 666 = 43 I'.L.B. 318 = 
ISR.'P.O. 154 = I.L.R. (1941) Kar. (P.C.)ii2 = 
1941 A.L.J. 630 = A IR. 1941 P.O. 21 (P.C.). 

— Haqe-e-chaharam — Interest on. 

In the absence of any custom or contract to the 
contrary, interest cannot be claimed in respect of H.iqe' 
e^chaharum. {Ra/pai and Dar^ J /.) ABDUL HaSHIM 

V. Malik Arjun. 1941 A.W R. (Rev.) 963 = 

1941 A.L.W. 962. 

— ■ ■ " Haq e chaharum — Liahiliiy of auction- purchaser. 
In a proper case, no doubt, a liability could be 

imposed against a decree* holder or against execution- 
creditor to pay the haq-e-chaharum to the zamindar. 
But where the auction-purchaser has purchased the pro- 
perty for a low price with a margin for the payment of 
haq-cchaharum and with full knowledge of the liability 
for such a payment, there is no reason to exempt him, in 
the absence of a custom to the contrary, from a liability 
to p<y the haq-e-chaharum. {Bajpai and Dar^JJ.^ 
ABDUL Hashim V. Malik Akjun. 

1941 A L.W. 962= 1941 A.W.E. (Rev.) 963. 
— — Haq-i chaharum — Proof of existence in case of 
private sales— Custom, tf applies to sales in execution. 

The proof of a custom whereby the zamindar of a 
village is entitled to i of the purchase-money, when a 
house in a village is sold privately, is not proof of a 
similar custom in respect of sales in execution of decrees. 
The zamindar cannot recover such sum from either 
the vendees or the ryots in the case of execution sales. 
{Iqbal Ahmad. C.J. and Colltstert /.) BaSDEO SiNGH 
Z/. SHEO SHANKAR HALWAI 

1941 O.A. (Supp ) 778 = 1941 A L.W. 932 = 
1941 A.W R. (Rev.) 904 = 1941 R.D. 928 = 
1941 A.L.J. 692= A.I.R. 1941 All. 396. 

-Haq-e chaharum — Recovery against auction-pur- 
chaser alone — If permissible. 

A zamindar is not entitled to obtain a decree for the 
customary dues of haq-e-chaharum against an auction- 
purchaser alone when he had failed to implead the 
decree-holder, who has taken away the i of the price 
paid by the auction purchaser, as a party to the suit. 
{Sulaiman.. C.J. and Bennet. /.) ViSHWA NaTH 

Upadhva V. Asharfi Singh. 1941 R.D. 836 = 
1941 O.A. (Supp ) 766 = 1941 A.L.W. 906 = 

1941 A.W.E. (Rev.) 866. 

■ ^Panis in mofussil — Law applicable — Powers of 
guardian to mortgage estate of ward — Justice, equity 
and good conscience— Rule of English law. 

Tne legal position of Parsis in the mofussil is that in 
the absence of any statutory provision relating to them, 
they are governed in the first place by usage, and 
secondly, by the rules of equity and good conscience, and 
in apylying this rule to the facts of any particular case, 
the Courts would be guided by the general principles of 
English law. It must therefore be held that a Parsi 
guardian has no authority to alienate the estate of his 
ward except with the permission of the Court. This 
applies to every guardian, no matter how appointed, 
and whether de facto or de jure, {Broomfield and 
Macklin. JJ.) KUBERDAS DEV CHaND v. IERKISH 

NaOkO;i. 43 Rom.L B. 981. 

Proof. 

Custom that is set up should be strictly proved and 
should not be extended by analogy. (Thomas. C.J, and 
Ghulam Hasan. J.) GULAB CHAND v. MaNNI I.AL, 
16LUCIC. 302-192 I.O. 643 = 1941 O.W.N. 214 = 
1941 A.W.R. (0.0.) 68 = 1941 O.L.a. 194 = 


CD5TOM. 

13 R.O. 381=1941 A.L.W. 319(1) = 
1941 0 A. 43 = A.I.E. 1941 Oudh 230. 

proof — Custom judicially recognised — Effect 

of — Allegation or proof — Necessity. 

If a custom is known and has been judicially recogniz- 
ed, it is not necessary to allege or prove it. as it has 
become part of the local law of which the Court takes 
judicial notice. {Beaumont. C. J.. Divatia and fsen. 
JJ.) DaSHRATHLAL CHHAGANLAL t'. Bai Dhon- 

DUBAl. I.L.R. (1941) Bom. 460= 196 I.O. 464 = 

14 E.B. 34 = 43 Bom L R 581 = 
A.I.R. 1941 Bom. 262 (F B.). ‘ 

Proof — Judicial decisions — Certified copies — If 

necessary. 

Judicial decisions can be relied on as furnishing 
evidence of custom without certified copies of the judg- 
ments being placed on the record. (Dahp Singh and 

Bhtde. JJ.) Rami v. Gian Singh. 

43P.LR.666. 

Proof — Mode of —Family and local customs— 

Duty of Court. 

When a custom is pleaded by a party to a suit, the 
first thing which the Courts must ascertain is as to what 
kind of custom is pleaded. A custom set up must be 
definite so that its application in any given instance may 
be clear and certain and reasonable. Hindu customs are 
usually grouped under the heads of Kutachar (family 
customs) and Desachar (local customs). Where a family 
custom is set up the evidence is to be confined to the 
instances relating to the family of the parties but where 
a local Custom is set up instances may be given not only 
relating to the members of the family but also instances 
relating to cases of all people residing within the 
locality. In the former case, unlike in the latter, instances 
relating to other castes living in the local area would not 
be admissible in evidence in proof of the custom. 
{Rachhpal Singh, C.J. and Kati Masud Hasan. J.) 

Thanedar V. Mal^’Ka. 43 P.L R.J. & K. 130. 

Proof of existence up to date of suit — Necessity. 
Where a claim is based on custom, before it can be 
entertained it must be proved that the custom still exists 
and not merely that it existed at some past distance of 
lime. An entry 'wiiYxtwajib-ul-art is evidence of the 
existence of custom, but it is not conclusive. Nor can it 
be presumed that because it existed some long time back 
it still continues to exist. A custom is not a statutory 
creation but comes into being of its own accord and in 
the same manner can disappear of its own accord. Hence 
before it can be relied upon it must be shown in every 
case that it still prevails at the time of the filing of the 
suit and is a living one. (Harper. S* M. and Sathe, J. 
M.) MOIMUDDIN V. Jagmohan. 

1941 R.D. 698 = 1941 A.W.R. (Rev.) 675(2) = 

1941 O.A. (Sapp.) 633 (2). 

Proof of — Wajib-ul-arz — V alue of entries in— 
Instances of judicial recognition. 

A wajib-ul-art when properly used affords most 

valuable evidence of custom. The best evidence to 

* 

prove a custom besides a wajih-ul-att is of instances in 
which it is recognized by Courts. A record in the 
wajib-ul-art of a custom coupled with three instances 
of its recognition by Courts was held enough to cons« 
titutc proof of the existence of the custom, (Agarwalt 

J.) Kulsoom t/. Chuttan. 

1941 O.W.N. 1316 -1941 A. W.B. (Rev.) IIU- 

1941 0,A. 990. 

— ' Reasonableness — Recogni tion by Courts — Rejfc- 

tioH—If justified. 

The reasonableness of a custom is primarily a question 
of fact and when a custom has been recognized by 
Courts of law on various occasions and haa been loUowed 
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in practice, it should not be rejected on the mere ground 
that it is unreasonable, because if questions had been 
put to witnesses who knew about the custom they might 
have been in a position to explain its reasonableness. 
{Sulaiman, C.J* and Bennett /.) ViSHVVa NaTH 
Upadhyaz'. Asharfi Singh. 1941 R.D. 835 = 
1941 O.A. (Supp ) 766 = 1941 A.L.W 906 = 

1941 A.W.R. (Rev.) 866. 

ReasonaUeness — Risht to eject from home iite on 
payment of compensation. 

A custom by which an owner claims to have right to 
eject a ryot frpm house site on payment of compensation 
for the materials of the house was held to be not unrea* 
sonable. {Agarwah Jj) KliLSOOM v. ChiTTAN. 

1941 0.W.N. 1316 = 1941 A.W.E. (Rev.) 1111 = 

1941 O.A. 990. 

Validity — Essentials. 

The legal title to recognition of a special custom 
depends upon its antiquity, certainty and uniformity, and 
the Court must be asj*ured of these conditions by means 
of clear and unambiguous evidence. A custom to be 
valid must be consciously accepted as having the force of 
law. Even if a custom is established by evidence, such 
custom, if unreasonable, will not be enforced by Courts. 
For the purpose of determining whether a cu'-tom is 
against reason or not, we are to iudge not by the reason 
of an unlearned man, but by artificial and legal reason 
warranted by authority of law. {Mukherjea and Btswas, 

//.) JOGESH Chandra Ghosh v. Srfe Dhake- 
SWARi Mata. I.L.R. (1'^41) 2 Cal. 258 = 

73 C.L.J. 644-45 C.W N. 809. 

“ “ Z^r'i-chaharum—// lonftntd to private sales 
only — If can be enforced against the vendee. 

Where a custom of Zar j-chaharumis 
is not limited to private siles only but extends also to 
cases of auction sales — there being no difference in 
principle between the two sales— and it can be enforced 
against the vendee also. {Collister, y.) RaDHEY 

Shiam V. Nazir Husain. 1941 A W.R. (H 0 .) 40= 
194 I.O. 705=1941 O.W.N. 29l=1941B.D. 469 = 

1941 A.W.R. tRev.) 168(21 = 
lUlO.A. (Supp.) 116* 1941 A.L.W. 194 = 
14 R. A. 6 = 1941 A L J. 43---A.I.R. 1941 All. 173. 

(N. W. F. P.) — Haq-i-Chaharum— Existence 

of practice of exacting- When can be inferred. See 
1940 Dig., Col. 546. Ramai Chaubey v. Ram Dxtta 
Sonar. ^ 193 I.C. 824= IS E.A. 467. 

(N. W. F. P.' — Succession — Female heirs 

of collaterals. See 1940 Dig., Col. 547. MuzafFaR 
Sarfraz V. Rahim Jana. 13 R. Pesh. 26. 

- (Oudh) — Proof of- Quantum of evidence. See 

1940 Dig, Col 547. Nai^ain Singh t/. Net Ram. 
I.LR.(1940) All. 726=192 I.C. 570 = 13 E A. 335. 

• (Pnnjal)) — Adoption — Sister's or daugh* 

ter’s son— Tarkhans of Village Chanian, Jullunder 
District. See 1940 Dig., Col. 547 GhrbaKHsh Ram 
V. Manak Chand. 191 I.O. 724= 13 E.L. 828. 
——(Punjab) — Alienation — Rowers of—Sayyads of 
GurdasPur Dtttrici. 

The Sayyads of Gurdaspur District are governed by 
what is called the usual customary law in the matter of 
alienations and ancestral immovable property cannot be 
alienated by the holders without necessity. {Dalip 
Singh and Sale^ //.) GhuLAM RaSUL v. KaFIL 
Ahmad Shah. 193 I.C. 469 = 13 R.L. 460 = 

48 P.L.B. 91 = A.I.E. 1941 Lab 80. 
^——(Punjab)— — Powers of — Wid<m 
among Sayyads. 

Among Sayyads if a widow inherits the whole of her 
husband’s estate, her tenure is that of a life tenant only 
or, in other words, she enjoys only a Ufe>estate and not 
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an absolute estate and whether any reversioners are in 
existence or not, an inherent restriction is imposed on 
the estate and she has not unrestricted power of aliena- 
tion. {Bhide and Din Mohammad^ JJ.') KHADAM 

Hussain v. Mohammad Hussain. 

195 I.O. 873= 14 E.L. 106 = AJ.E. 1941 Lab. 73. 

(Vnujaib)— Alienation — Reversioner — Suit by 

remote reversioner — Discretion of Cburt to allow. 

While there is a limit to the right to bring a suit by a 
remoter reversioners in the presence of nearer reversion- 
ers, it is a matter of judicial discretion, having regard 
to the circumstances of each case, as to whether a 
remoter reversioner should be allowed to sue in the 
presence of a nearer reversioner. Chand and 

Dalip Singh, //.) JaN MOHAMMAD z/ MOHAMMAD 

Khan. 196 I C. 130 = 14 R.L. 132 = 

A.I.R. 1941 Lab. 169. 

(Punjab) — Alienation — Right to challengi — 

Remote revetstoner. ' 

In the case of an alienation by a widow any rever- 
sioner. however remote, can challenge it. {Bhtde and 
Din M'^hammad^ //.) KHADAM Hi SSAIN v MOHAM- 
MAD HUSSaIN. 196 I.C. 873 =14 E.L. 106 = 

A.I.B.1941 Lab. 73. 

■ (Punjab) — Alienation — Rule of reversion — Ex' 

Unction of vendee's line— If revertt to vendors 
descendants. 

The rule of reversion on the extinction of the line of 
the alienee apt.lies only to gifts of ancestral land among 
persons governed by customary law. But neither under 
custom nor under any other system of law does land, 
which has been sold outright, revert to the descendants 
or C( llaterals of the vendor on the line of the vendee 
becoming exMnct. {T ek Chand and Din Mahomed, //.) 

JAWALA Singh v. Jagdish Singh. 196 1.c. 244= 
14 R.L. 49 = 43 P.L.E, 41 = A.IE. 1941 Lab. 144, 

——(Punjab) — Alienation— IVidow — Assent of next 
reversioner — Effect — Remote reVersioner*s right to con- 
test, 

A remote reversioner has no right to contest an 
alienation of non-ancestra) property by way of gift made 
by a widow with the assent of the next reversioner, 
{^Beckett /.) SUNDAR v. MT TaBO. 

194 I.C. 310 = 13 E.L. 630= 42 P L K. 819 = 

A.l.R. 1941 Lab. 43. 

(Punjab) — Alienation-^ Widow — Notice of 

necessity to husband's agnates — If obligatory— Riwajiam 
of Mianwali District. 

The provision in the “Answer” to “Question” 11 of 
the Riwajiam of the Mianwali District requiring the 
widow to give notice of her necessity to the agnates of 
her deceased husband before an alienation, is not obliga- 
tory in the sense that its non-observance renders the 
transaction void apinst the agnates, regardless of 
whether necessity did or did not in fact exist. The 
failure of the widow to give the notice referred to therein 
does not, therefore, ipso facto render the alienation in- 
valid. {Tekchand, J.) MaHOMED IKHIIYAR v 

Khana. 196 I.C. 400 = 14 EL. 163= 

43 P.L.E. 429 = A.l.R. 1941 Lab. 310. 

(Punjab) — Alienation — Widow — Powers of. 

See 1940 Dig., Col. 548. Tara Singh .v. Suraj 
Kaur. I.L.E. (1941) Lab. 646 = 

191 10. 422= 13 R L. 294. 
^(Punjab) — Alienation— Widow— Suit by some 

reversioners challenging alienation— Other reversioners 
impleaded as defendants— Compromise decree— Alienee 
surreadering immediate possession to plaintiffs on cash 
payment— Right of defendant reversioners to share in 

benefit of decree. ^^^940 Dig., Col. 549. Jalal Din 
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V. Nawab. 193 1.C. 186== IS E.L. 437 = 

A LE. 1941 Lah. 66. 

(PunjalD) — Ancestral land — Inference from name 

in pedigree — Propriety. 

It is settled law in Punjab that mere mention of the 
name of a person in the pedigree table as the common 
ancestor is no proof of the fact that every piece of land 
held by his descendants (howsoever low) was originally 
held by and descended from him in succession from 
generation to generation. {MR. Jayakar.) SuBHANI v. 

Nawab. I.L.R. (1941>Lab. 154 = 43 Bom L E. 432 = 
1941 O.A. 347 = 1941 AWE. (Rev.) 314 = 
193 I.C 436 = 1941 O.L.E. 343 = 7 B.R. 666 = 

43P.L.R. 318 = 13R.P.C. 154 = 
I.L.R. (1941) Kar. (P.C.) 22= 1941 A.L.J. 630 = 

A.I.R. 1941 P C. 21 (P.C.). 

(Punjab) — Ancestral property — Presumption — 

Foundation of village by common ancestor. See 1940 

Dig , Col. 549. Ghulam Ghaus t/. Malang Khan. 

191 I.O. 892 = 13 E.L. 356. 

(Punjab) — Ancestral property — Test. See 1940 

Dig., Col. 549. Ghulam GhaUS v. MalaNG Khan. 

191 I.C. 892 = 13 E.L, 356. 

(Punjab) — Applicability — Mahomedan qureshi 

family residing in Gujrat Town. See 1940 Dig., Col. 550. 
SHaRIFA BeGAM V. COURT OF WARDS, 

191 I.C. 676 = 13 E.L. 343. 
— ■ (Punjab) —Applicability — Proof — Instances 
showing exclusion of female heirs — Value of. .5“^^ 1940 
Dig., Col. 550. ShaRIFA BEGAM V. COURT OF 
Wards. 191 1.o 676 = 13 E L. 343. 

. -^Punjab) — Applicability — Sarsut Brahmins of 
mauZa Jandola, tahstl Thancsar^ District Karnal. 

Sarsut Brahmins of mauza Jandola, tahsil Thanesar, 
District Karnal are presumed to follow Hindu law in 
matters of adoption and hence adoption of wife’s sister's 
son is valid. The fact that the family of these Brah- 
mins own one-half of the village is not sufficient to prove 
that they do not follow Hindu law in matters relating to 
icloption and adopted custom of agricultural tribes. 
{Tek Chand and Beckett, JJ) Hr BHAN t/. JaGAN- 
NATH. I.L.E. (1941) Lah. 628 = 1931.0. 622= 

13 E.L. 462 = A.I.E. 1941 Lah. 25 

(Punjab) — Daughters and grand daughters ver- 
sus coll ater al s~^ K har al tribe of Mont gomery District. 

Under the customary law governing the kharal tribe 
of the Montgomery District, daughters and grand- 
daughters are preferred to collaterals in the matter of 
succession to non-ancestral properly. (Tek Chand and 
Din Mahomed, //.) SaNATA v. SaHIB BlBI. 

I.LE. (1941) Lab. 692=1931.0. 404 = 
13 E L. 458 = 43P.L.E 7 = A.I.E. 1941 Lab. 94. 

" (Punjab) — Landlord and tenant — Chil trees on 

occupancy tenancy^Right of tenant to extract resin^^ 
Hoshiarpur District, 

In the Hoshiarpur District, an occupancy tenant has 
no right to cut the chil trees standing on his tenancy or 
to extract resin therefrom. As resin is contained in the 
wood of the tree it is reasonable that the right to the 
resin in the timber should accrue to the persons entitled 
to the limber itself, that is to say, to the proprietors of 
the land rather than to the occupancy tenants. (A///- 
chell, F.C.) HaRSaRAN v. DevI SaraN. 

i 20LL.T.61 

(Punjab) — Non^ancestral property^Exclusion 
of daughters— Onus ^ 

Where the property is non-ancestral, the initial onus 
lay on the collateral plaintiffs to prove that the general 
custom in favour of the daughters' succession had been 
varied by a special custom enabling the collaterals to 
exclude the daughters, On the ^vj^ence it was held 
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that the collaterals had not succeeded in discharging 
that onus. {^M, R. Jayakar.') SUBHANI v, NaWAB. 

I.L.E. (1941) Lah. 154 = 43 Bom.L.E. 432 = 
1941 O.A. 347 = 1941 A. W.E. (Rev.) 314 = 

193 I.O. 436= 1941 O.L.E. 343 = 7 B E. 666 = 

43 P.L.R. 318= 13 B.P.C. 164= 
I.L.E (1941) Kar. (P.0,) 22=1941 A.L.J. 630 = 

A IR. 1941 P.O. 21 (P.O.). 

(Punjab) — Riwaj-i-am — Applicability. See 1940 
Dig., Col. 551. Gur BakhSh Ram v. Manak Chand. 

191 I.C. 724 = 13 E.L. 328. 

(Pnnjab) — Riwai i-am— Entries in — Presump- 
tion — Rebuttal — Compiler* s remarks — If sufficient. 

Whatever weight may be attached to the compiler’s 
remarks, they are not sufficient to rebut the presumption 
arising from the entries recorded in the riwaj i-am, 
especially when they are in accord with the earlier riwaj- 
i-am. A departure from the old Customary law may be 
discredited if the compiler thinks that the change was be- 
ing introduced for a set purpose, but if the replies are in 
consonance with what had been the custom from lime 
immemorial, the compiler’s personal opinion that the 
rules were not being rigidly observed in practice will 
neither discredit the replies given nor lighten the burden 
on those who are required by the law to rebut the entries 
made in the Manual of Customary Law. A custom to 
be valid must be ancient, certain and invariable, and if a 
few violations are made, the violations themselves will 
not take the place of custom, if for no other reason be- 
cause of their newness alone. (Bhide and Din Moham- 
r^iad.J/.) KHADAM HuSSAINi'. MOHAMMAD HUS- 
SAIN. 196 1,0. 873 = 14 E.L. 106 = 

A.I.E. 1941 Lab. 73. 

(Punjab) — Shamilat— Partition — Portion in 
possession of one of co-shat ers becoming valuable as 
building site — Unearned increment — If accrues to 
all. 

If a portion of Shamilat land in possession of one of 
the co-sharers becomes valuable by reason of its suit- 
bility as a building site and nearness to a big factory, 
the unearned increment should not accrue to that co- 
sharer alone but to all the co-sharers. If the co-sharers 
are so numerous that the share of each in it is too small, 
the site should be excluded from partition, leaving the 
CO sharer in possession as owner of his own undivided 
share and tenant-at-will of the rest on behalf of the pro- 
prietary body. As regards this remainder, he should 
pay the customary rent to his co sharers, and provided 
he fulfils these conditions he should not be disturbed 
until the time comes when the properly is to be sold. 
The proceeds of such sale should then be divided among 
the proprietary body, {fiarbett, F.C.) RCSHAN DlN 

V. Mahbub ALI khan. 20 Lah.L.T. 21. 

(Punjab) — Successibn — Cognates. See 1940 

Dig., Col. 551. Tara Singh v. Suraj Kaur. 

II1.E. (1941) Lab. 646 = 191 I.O, 422 = 13 E.L. 294. 

— ' (Punjab)— Succession — Collaterals — Right of 
representation — Khatris of Rawalpindi. See 1940 
Dig., Col. 552. Diwan Chand v Beli Ram. 

I.L.B. (1941) Lab. 620. 

(Punjab) — Succession — Daughters versus colla 
terals— Bajwa Jats of Sialkot District. 

According to the custom governing Bajwa Jats of the 
Sialkot District, daughters are entitled to succeed to 
non-ancestral property of a sonless proprietor in prefe- 
rence to his collaterals. {Da/ip Singh and Bhide, //.) 

Rami v. Gian Singh. 43 p.l.e. 666. 

(Punjab) — Succession — Daughters versus colla- 
terals— Gujjars of Shakargarh Tehsil of District Gurdas- 
pur. See 1940 Dig.. Col. 552. LaBH i». FaTSH BIBI. 

(1941) §4=191 1651=13 5I68. 
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■■ (Punjab ) — Succession — Sisters, married — 
Sayyads ot J dang District. Ste 1940 Dip., Col. 552. 
Zawar Hussain Shah v. Saleh Mahomed Shah. 

192 1 0.739 = 13 R.L. 408. 

(Pupja'b) — Succession — Sisters, unmarried — 
Alienation — Powers of— Sayyads of Jhang District. 
Zawar Hussain Shah v, Saleh Mahomed Shah. 

192 10. 739 = 13 E.L 408. 

DANGEROUS DRUGS ACT (II OF 1930), Ss. 
13(a) and 32 — Scope — Charge of importing opium 
contrary to Act — Burden of proof— Accused found in 
possession of opium — No evidence of import from else- 
where — Offence — Conviction — Sustainability — Presump- 
tion of import — If justified. See l940 Dig., Col, 554. 
Raghubar DaYAL MlSSlR V. Emperor. 

1911.0. 431 = 13 R.P. 346=7 B.R. 197 = 
42 Cr.L.J. 189= 1941 P.W.N. 239 = 

A.I.R 1941 Pat. 177. 

. ..g^ — Selling of cocaine — Sentence. 

Selling of cocaine is the most objectionable form of 
disposing of dangerous drugs made punishable by S. 14 
of the Dangerous Drugs Act. As persons who take 
cocaine very rapidly become drug addicts and their recla- 
mation becomes impossible, the more rapidly such a 
practice is stamped out the better it will prove for the 
people. The sentence of two months’ rigorous imprison- 
ment awarded by the trial Court was enhanced to two 
years’ rigorous imprisonment in revision. {Davies.) 
ZaHOOR ALI, In re. 1941 A.M.L.J. 12. 

DEBTOR AND CREDITOR — Meyger — Creditor suc~ 
ceeding to estate of^aebtor •Effect— Claim by other creditors 
— Kightof retainer ot heir—‘Frincipte—AppliCabiltty to 
Hindu Law — Id^idow o'taining decree against brother 
—Death of latter and widow becoming heir — Right to 
claim rateable distribution as against another creditor. 

Where a Hindu heir to whom the deceased was indeb- 
ted succeeds to his properly, only the net balance 
after the deduction of such a debt is taken by the heir. 
This principle of retainer is not a peculiarity of English 
law. It is founded on a general principle of jurispru- 
dence, namely, where it is the same hand that has to 
receive and pay, he cannot sue himself, and the law 
must infer satistaclion of the debt on the ground that 
the debt must be deemed to have been paid from and 
out of the a^sets in the hands of the representative 
whether he be the executor or heir. The fact that he is 
a limited owner, such a H ndu widow, would not make 
any difference in the application of the principle. There 
is no reason why it should not be applied to the case of 
property vesting in an heir. So much of the property as 
is available in nis hands must be deemed to have been 
appropiiated and only the net balance of the estate must 
be deemed to have vested in him. So that if any other 
creditor brings a claim for his debt he would be entitl- ‘ 
ed to assert ihe right of retainer and plead that the 
creditor can only claim payment from and out of the 
balance of the assets in his bands after deduction of his 

* 

debt. There is nothing in the Hindu Law which pre- 
cludes the application of (his principle. The appellant, 
a Hindu widow, obtained a decree against A, her 
brother. She had obtained attachment of his property, 
before judgment and had also applied for execution. R 
died and subsequently the respondent obtained a decree 
against the appellant as the legal representative of R in 
respect of a debt due by him, the appellant having 
succeeded to the property of R* Respondent attached 
R's property in execution of his decree and had it put up 
for sale. Appellant applied for rateable distribution out 
oLthe sale proceeds under S. 73 of the C. P. Cqde. It 
pleaded tbs^t tl^ere was a total merger of her decree 
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when she became R's heir and there was no decree in 
respect of which she could claim rateable distribution. 

Heidi (1) that the appellant’s claim to rateable dis- 
tribution was justified and maintainable, although it 
was open to her under S. 47 to prefer the claim that the 
amount due to her under her debt should be paid first 
out of the sale proceeds and the balance only should be 
available for the respondent's decree; ^2) that before 
rateable distribution could be ordered, an enquiry was 
necessary for ascertaining whether had left any other 
estate besides the property attached and sold, and if it 
be found that there were assets of R which would cover 
the value of the appellant’s debt to that extent it must 
be deemed to he satisfied and she could claim rateable 
distribution only for the balance; if there were no other 
assets of Ry the appellant was entitled to participate in 
the sale proceeds along with the respondent, {yenkata- 
ramana Rao, /) ThANGaTHAMMaL v. VEERAMA 
ReddIar. 64 L W. 688 = 

(1941) 2M.L.J. 1024. 

DECREE. PRACTICE— Decree. 

DECREES AND ORDERS VALIDATING ACT 
(V OF 1936), S. 2 — Scope of — Decreet and orders in 
execution of High Court of Bombay — Questioning in 
Allahabad . 

S. 2 of the Decrees and Orders Validating Act makes 
provision not only for the sanctity of the decrees passed 
by the Presidency High Court but has declared that 
orders passed by those Courts will also be sacrosanct. 
Hence decrees passed by the H gh Court of Bombay and 
orders in execution thereof cannot be declared by the 
High Court of Allahabad to be ultra or without 
jurisdiction. {Baipai and Dar^JJ.) MURLIDHAR 
Gorakh Ram Sadho Ram 1941 A.L.J. 611 = 
1941 O.A. (Supp ) 682= 1941 A.W.R. (H C.) 252 = 

1941 E.D. 766 = 1941 A L W. 833 = 

A.I.E. 1941 All 368. 

DEED — Construction — Agreement in compromise of 
disputes. 

Where an agreement in compromise of disputes 
provided that one of the parties was to ‘remain ovs'ner 
and in possession of the immovable property, taluqdari 
and non-taluqdari for his lifetime without the power of 
transfer in any form’ and that after his death the other 
party. ‘shall own and possess the entire movable and 
immovable property’, it was held that the first party was 
the absolute owner of rents and profits which bad been 
realised in his lifetime and that he could transfer them 
by gift OT by transfer inter vivos. {Yorke and Agarwal^ 

jj.) Hari saran Das v. Har Ki«han das 

19410. 16 = 13 R O. 649 = 1941 A.L.W. 179 = 
1941 O.LR. 405 = 1941 O.W.N. 245 = 
1941 A.W.R. (Rev.) 166 = 1941 O A 208 = 

A.I E. 1941 Oudh 263. 
Construction — Assignment of rents and pro- 
fits— If passes properly itself— Mining lease— Assign- 
ment of income absolutely and for ever— If passes pro- 
perty itself. 1940 Dig., Col. 561. JYOTI PraSaD 
Singh deo Bahadur v. Samuel Hfnrv Seddon 

192 LC. 17 = 13 R.P. 362 = 7 BR 283*. 

-^—Construction— Contract for remuneration of 

agent— Principles. See PRINCIPAL AND AGENT- 
RELATIONSHIP. 1940 A.M.L.J. 74. 

Construction— Deed of guarantee— Surrounding 

circumstances— If can be looked into for deciding 
whether there is a continuing guarantee. 

In deciding the question as to whether there is a 
continuing guarantee, the whole of the sorrounding 
circumstances must be taken into consideration unless 
the wording of tfie guarapte? js sucli the Court i§ 
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precluded from taking anything else than the deed of 
guarantee into consideration, {/^ach. C.J. and Horwillt 

J.) nedungadi Bank, lid. v. Doraikannu 
Ammal. I.LR (1941 (Mad. 313=195 10 408 = 

14 E M. 185 = 1941 M.W.N. 17 = 62 L W. 961 = 
A.I.E. 1941 Mad. 282 = (1941) 1 M.L J. 281. 
-Construction — Deed of transfer — General 
words — Interpretation of so as to give effect to intention 
of executant. S/e MYSORE T. P. ACT. S. 130. 

19 Mys L. J. 327. 
■■Construction — Express covenant of title. See 

1940 Dig., Col. 562. Man Singh v. Babu Lal. 

16 Luck. 369 = 1911.0 448 =13 B O. 242 = 

A I.E. 1941 Oudh 114. 
^—Construction— 'Form of transaction — If can be 
ignored - Rule in income tax cases. See 1940 Dig., 
Col. 562. COMMISSJONER OF INCOME-TAX. B. & O. 

V. KUMAR KamaKsha NaraIN SiNGH. 20 Pat. 13 = 
191 1.o. 340 = 13 E.P. 295=1940 P.W.N. 1044 = 

7 B.E. 172. 

■ -Construction — Gift — Intention of donor — 

Conduct of Parties relevancy. 

Where the language of a deed of gift is clear and free 
from ambiguity, any consideration of the conduct of the 
parties with a view to ascertaining the intention of the 
grantor or donor is be.side the point. {Bennett and 
Ghulam Hasan, JJ.) CHHEDI SinGH v. Ram SiNGH. 
193 1.0.611 = 13 E 0.474=1941 A L.W. 307 = 

1941 O.L B. 306 1941 O.W.N. 412= 
1941 O. A. 292= 1941 A. W.B. (Eev ) 243 = 

A.I.E. 1941 Oudh 369. 

■ Construction — Government'* — Meaning of. 

The term “Government’* used in an agreement with- 
out any qualification includes both the central and 
the Provincial Governments. {Din Mahomed, J.) 
Lahore Electric SUPPLY Co., ltd. v. kundan 
Lal. 42PL.E.798. 

Construction — “Khat” or counter-part of lease — 

Sale by landlord of kudiwaram interest in private land 
in estate — Terms in khat repugnant to rioti interest — If 
void or to be given effect to. See Madras Estates 
Land Act, Ss. i8i and J87 (i) (c). 

(1941) 1 M.L.J. 336 (F.B.). 

‘•Construction — Lease — Extent of property demtsed 
— Difference between area and description which to pre> 
vail — Rule — Document of title — Principles of construe- 
tion^Prior documents relating to same property — Use 

of* 

In the case of a deed such as a lease, the question as 
to what has been demised turns upon the true construc- 
tion of the lease. What the Court has to see is what 
are the operative provisions of the deed and what is 
actually granted by those operative portions. The pro- 
position, that where the area goes against the boundaries 
the boundaries should p'evail. cannot be accepted as a 
universal rule. The boundaries given in the schedule to 
the document cannot control the operative portion in the 
body of the document when they are merely descriptive. 
Documents of title are to be construed in accordance 
with their own terms when the property dealt with 
under the deed has been the subject of more than one 
transaction, the prior transactions cannot be regarded as 
controlling the construction of the later document, but 
can be referred to if they lend some independent corro- 
boration of the view which the Court may take on a 
construction of the document itself. {Rowland^ /.) 

Equitable Coal Co.. Ltd. v. a. N. Mitter. 

193 10.737 = 1941 P.W N. 643 = 13 B P. 620 = 
7 B.E. 633 = 22 Pat.L.T. 304 = A I.E. 1941 Pat 472. 

Construction — Ixase or mortgage — Kahuliyat 

— Provision for payment of rent in advance in lump sum 
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— Lessee to remain in possession for fixed term — 
sion for payment of rent at fixed rate after ifrm in 
case lessee wished to retain premises — Mortgage or lease. 

There is no question of property being held in mort- 
gage unless it is held as security for the debt, and to 
constitute a mortgage there must also be provision, 
express or implied, for a right of redemption. A docu- 
ment which is a kabuUyat with a provision for payment 
of rent in advance in a lump sum, and which provides 
for the lessee remaining in possession for a fixed period 
of years in consideration of the advance paid, and for 
payment of a rent at fixed rate after the period fixed if 
the lessee wished to retain the premises after the period, 
can in no sense be described as a mortgage of any sort. 

It is merely a lease, and the lessee is in possession only as 
a tenant and not as a mortgagee, there being no provi- 
sion whereby the property is held as security for debt 
and no provision at all for redemption. {Ckatterji and 
Meredith, JJ.) GuLAB CHAND PRASAD v. KAM 
KUMAR. 1931.0 633 = 13 E.P. 601 = 

22 Pat.L.T. 230 = 7 B E. 654 = A.I.E. 1941 Pat. 296. 

Censtruction — Lease or sale. 

Where a deed was executed by an ex-proprietary 
j tenant purporting to be a lease in perpetuity, the lessee 
being liable under the deed to pay the superior proprie- 
tor rent due to him from the ex-proptietary tenant and 
also to pay a smaller sum of money as rent to the ex-pro- 
prietor, it was held on a construction of it that it 
amounted to a lease and not a sale. It was further held 
that the absence of an express reservation of right of 
re-entry in case of default did not take it away fiom 
the category of leases. {Bennett, J.) BHONDU SINGH 

t/. Mahadeo Singh. I94l O.W.N. 1320- 

1941 A.W.E. (Eev.) 1117 = 19*1 O.A. 1002. 

—Construction — Lease or sale — Coal mining lease 
and sale of coal land — Distinction. See 1940 Dig., Col. 

563. commissioner of Income-tax, B. &0. v. 
KUMAR Kamaksha Nahayan mngh. 20 Pat. 13= 
191 1.O. 840=13 E P. 296 = 1940 P.W.N. 1044= 

7 B E. 172. 

'Construction— Mortgage or charge— Use of 
words * mortgage* and ^redemption , 

When persons are used to recognised legal terms in a 
form of transaction, it is to be presumed that they intend 
that those terms should have their ordinary meaning. 
When a person definitely states in a document that he 
is mortgaging a property and then refers to its redemp- 
tion, the document must be treated as creating a mort- 
gage and not merely a charge which doe? not carry with 
it an interest in the property. It is immaterial that the 
document does not state in precise terms that any interest 
is being transferred. (7'^i Chnnd and Bechett, JJ.) 

Sampuran Singh v. Ahmad Din. 43 P.L.R. 277= 

A.I.B. 1941 Lah. 274. 

Construction — Mortgage or lease. 

Where a document purported to grant a lease of a 
share of certain property for a period of five years to the 
grantee at a certain rent per annum and the grantee 
was given a right *tarradud wa abad k^sma* ar\d that he 
might keep the land as his khudkasht but might not let 
it to relatives or others for cultivation, nor get any one 
else's name entered in the papers and U also recited that 
a certain sum was taken by the grantor as *peshgi'^ on 
the security of tire share and that he would redeem it by 
a particular date, it was held that the document was 
actually a mortgage and in nature and effect a usufruc- 
tuary morgage with a minimum period of five years for 
redemption. {Yorke, J.) MaHOMED Jaf.aR r. LaL 
Bahadur. 192 1.o. 420 - IS B O. 866- 

1941 A.W.B. (Rev.) 18- 1941 B D. 11- 
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1941 0.L E. 179 = 1940 O.A. 1284 = 
1940 0 W,N. 1352 = A.I.K. 1941 Oudh 198. 

• Construction — Mortgage or sale — Option to 

repurchase uithin ten years — Sale to become absolute sn 
default of payment. 

Where a transferor under a document of apparent 
sale is allowed by the terms of it to repurchase at any 
time during the tenth year, the provision is as consistent 
with a mortgage as with a sale: rather it suggests the 
former. Further, a provision that if the entire considera- 
tion money is not paid by the executant to the vendees 
before the expiry of the tenth year, the sale shall be 
deemed to be an absolute sale, in no way operates 
against the theory of mortgage; on the contrary it 
supports it. {Bennett and Madeley^jjf) ShaMBHU 
Singh z/. jAGDiSH Bakhsh Singh. 195 1 C 828 = 
14 E.O 123= 1941 O.L.R. 626= 1941 A.L W. 852 = 
1941 O A. 722 = 1941 A.W.R (Eev.) 757= 
1941 O.W N. 994 = A.I.R. 1941 Oudh 582. 

Construction — Partition — Sons given shares and 

wife given a certain area for maintenance — Nature of 
interests taken — Devolution. 

Where by a deed of partition equal shares were given 
to the two sons of the proprietor and an area of 125 
bighas was reserved to the wife for maintenance, it was 
held that as there were no words in the deed to show 
that the grant to the wife was a grant for life, and as 
there was no restriction on alienation on her part and 
no provision for its ultimate devolution on her death 
the interest created was net merely a life interest. It 
was further held that the deed could not be construed to 
mean as a transfer of 125 bighas in favour of the sons 
subject to a charge-of maintenance and as the intention 
was to keep this land as separate and distinct from the 
proprietary share it did not on the death of the lady 
merge in the proprietary share and pass to the holder 
of it but devolved upon her heirs, {Ghulam Hasatty J.) 
Kameshwar Datt». Kesho Hat Ram. 

1961.0 350 = 14 E.O 155= 1941 R.D 888 = 
1941 O.L.B. 677 = 1941 O.A. 768 = 
1941 A.W E. (Rev.) 829 = 1941 O.W.N. 1047 

- 'Construction — Principles. 

The cardinal rule of construction of deeds is to ascer* 
tain the intention of the executant as disclosed from the 
language used in the deed. Such intention should be 
effectuated so far and as nearly as may be consistent 
with the law to which the executant was subject. 
{Bennett and Ghulam Hasan. //.) ChHEDI Singh v. 

Ram Singh. 193 1, c 6 II- liR.o. 474= 

1941 A L.W. 307 = 1941 O.L-R. 306= 
1941 O W N. 412 = 1941 O.A. 292= 
1941 A.W.R. (Rev.) 243 = A.I.R. 1941 Oudh 369. 

'Construction — Principle — Construction as a 
whole to ascertain intention. See 19-10 Dig » Col. 563. 
Ganpat Das v. Harivallabh. 13 R.N 265 = 

192 1.0. 613 = A.I R. 1941 Nag 1. 

Construction — Real character — Ascertainment — 

Test — Description by party, if a guide. Seel9A0 Dig., 

Col. 564. Ramman lal V Raghunath Shankar. 

I.Ii.R. (1941) A. 17=1941.0. 347= 13 R. A. 495 = 
1941 A.L.J. 66=1941 O.W.N. 388 = 1941 R.D 180 = 

1941 A L.W. 277 = A.I.R. 1941 All 66. 

-Consideration — Recitals — Plea of want of 

consideration and incorrectness of recitals-^Burdcn of 
proof. 

The burden of proving that the recitals in a settlement 
deed are not correct and that the deed is invalid for 
want of consideration is on the person who alleges the 
same. {Abdul Rahman. J.) SubBayyan CHETTIAR 
Ui PONNUCHAMI CHEITIAR. 1941 M.W N. 639 = 
A.I E. 1941 Mad. 727= (1941) 1 M.L.J. 807. 

Y. D. 1941—34 
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Construction — Rules as to — Intention of party. 

1940 Dig., Col. 564, Mahomed ALI Dinesh 
Chandra Ray. 193 I.O. 640= 13 R.C. 413. 

■■■ Construction — Sale — Discrepancy between des- 

cription and boundaries. 

Where a sale deed contained a description of the pro- 
perty as follows: ‘‘One tiled house . . . and there is 
courtyard beyond .... In this there are a pucca latrine 
and a water pipe. Length of all is 33 feet south north 
and breadth 18 feet east west. This land together 
with the site, superstructure and the land within the 

boundary limits Boundaries of this (are as 

follows): — On the east there is a lane of 3 feet and a 

half as also a Savari bungalow ”and the house 

was only 14 feet wide, on a question as to whether the 
lane on the east was included in the sale or not, it was 
that the sale deed contained a prior description 
which was particular and which was not cut dowm by a 
general description as to boundaries and that the lane was 
included in the conveyance. (Stone, C./.) MahOMED 
ABDUL Karim v. Abdul Sattar. 1941 N.L.J.242= 

A.I.R. 1941 Nag. 162. 

— -C onstructi on — Sale of kh»wat land including 
“jumla Haquq mutalqa’’ — Sale^ if includes appur- 
tenant shamilat. 

Where in a deed of sale of khewat land, the shamilat 
is not expressly mentioned as having been sold, but the 
property sold includes ^'fumla Haquq mutalqa \ the sale 
not only relates to the khewat land but also include.s the 
appurtenant shamilat. {Tekckand. Jf) MeNGHA 
Ram V. M aKHN a. 48 P.L.B . 424 = 

A.I.R. 1941 Lab 416. 

Construction — Settlement deed by Hindu in 

favour of his wife for maintenance — Unchastity of wife 
after death of settlor — If entails forfeiture of estate. 

A Hindu by a settlement deed gave certain properties 
to his wife. The deed inter alia provided that the wife 
“shall during her life live in and enjoy the under* men- 
tioned properties.'* After the lifetime of the settlor, 
his widow became unchaste. The heirs of the settlor 
thereupon claimed that the widow forfeited the estate on 
account of her unchastity. 

Held, that in the absence of any dum casta clause in 
the deed of settlement under which the properties had 
to come to vest in the wife for her life, no forfeiture 
could be hel 1 to have been incurred on account of her 
subsequent unchaslity. {Ahdur Rahman. Jf) SUBBAY- 
YAN CHETTIAR PONNUCHAMI CHEITIAR. 

1941 M.W.N. 639 = A.I.R 1941 Mad. 727 = 

(1941) 1 M.L.J. 807. 

Construction — Theka or mortgage. 

Where the terms of a document were such as are 
consistent with a theka and in all its terms the document 
was described as a thekanama and not as a mortgage 
deed and the only uncommon condition was that the 
lessee was not liable to be ejected until certain security 
deposited by him had been paid off, it was held that the 
document was a pare lease and not a mortgage and that 
even the uncommon condition was not such as to turn 
the document into a mortgage, for a theka lease may 
contain any conditions which the proprietors might 
agree to. {Harper, S.M. and Sathe, J M.) MaKKA 

Lal z/, Ganga SI>GH. 1940 O.W N 1233 = 

1940 B.D. 682= 1941 A.W.R. (Eev.) 80 (2)= 

. O.A. vSupp.) 69. 

Construction — Usufructuary mortgage Rehan 

deed— Advance of money to executant— Undertaking to 

deliver possession and authorization to him to retain 

possession till repayment— Absence of words of bypothe- 

cation— Effect of. See T. P. ACT, SS. 58 (d) and 68. 

7 B E. 612. 
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■ ■ — Ccnstruciim—lVhtn a question of fact atfd when 

one of law. 

What English words together form the equivalent of 
a given series of words of other language is a question 
of fact while what in particular circumalances and a 
given context, a given set of English words connotes is. 
generally, a question of law. {Btagden, /.) BhawaNI 
Sankak jAisi V, Ganga Prasad. 

A.I.R. 1941 Rang. 244, 

' Construction — Will or gilt or contract— Deed 

executed jointly by donor and donee. See 1940 Dig.. 
Col. 565. Mahomed Ali v. Dinesh Chandra Kay. 

193 I.C 640=13 R.C. 413. 

Miterial alteration — Effect — . Alteration of 

written contract — Arbitration clause in such contract — 
If becomes unenforcible. 

An alteration in a material part of a written contract 
made by a party thereto without the consent of the : 
other party makes the contract void to this extent, that 
the party responsible for the alteration cannot enforce 
the contract against a party not responsible. The 
avoidance operates as from the time of alteration so as [ 
to prevent the person who has made the alteration from j 
putting the contract in suit to enforce against the other j 
party any promise thereby made. An agreement in the 
contract to submit all disputes to arbitration is such a 
promise and it is, therefore, not enforcible from the 
time of the alteration of the contract against the party 
not responsible for it. (A-’W Williams^ Jfs BAHADUR 
MULL CHAUHHURI V. NAGAR AfuLL MADAN GOPAL. 

I LR (1941) 1 Cal. 461 = .197 I.C. 22= I 
45 C.W.N. 795 = A.I.R 1941 Cal, 634. 

■Material alteration — Effect of — Rule of English 
Law as to — .\pplicability to India. See l940 Dig. Co|. 
566. Nathu LaL V. Gomti Kuer. 67 I.A. 318 = 
I.L.R. (1910 » Kar. < P.C ^ 287 = 72 C L.J. 509 = 

22P.L.T. 533 = 1941 P.W.N. 192 = 
(1911) 1M.L.J.204 (P.C.) 

Material alteration — Effect — Suit on ba^is of 
deed — Oral evidence inadmissible to P’'ate, contents — 
Plaintiff responsible for alteration- -Secondary evidence 
— Admissibility — Right to decree. I 

When there is a document and under the law no evi* I 
dence other than the document itself or secondary 
evidence of its contents can be u^ed to prove a contract, 
that document, if available, must be produced before the 
Court or a case must be made out for admitting secon- 
dary evidence. But if the plaintiff who sues on the 
document has made alterations and interpolations in it, 
he does not place the original document before tire 
Court because it has lost its identity by having been 
altered in the meantime; and as the plaintiff himself has 
been responsible for destroying its identity, he cannot in 
justice and equity be allowed to adduce secondary evi- 
dence of its contents. The effect is that the plaintiff is 
not entitled to succeed in his suit. {Mahomed Noor and 
Dkavle,//.) JaNARDAN PaKIDA PranohaN DaS. 

22 Pat.L.T.666. 

■■ ■ -Recitals — Value of — If prima facie evidence 
against executant — Execution of deed by guardian on 
behalf of minor — Effect of. .S’*'/ l')40 Dig.. Col. 566. 
Ramudu V. SaNYASi NaiEiU. A.I.R. 1941 Mad. 97 = 

(1940) 2M.L J. 668. 

Rectification — Mistake of parties— Burden of 

proof— Mortgage deed — Mistake in — Dc-cree in suit on 
— Mistake repeated in decree — Power of Court to 
rectify or set aside decree and mortgage deed — Limits to 
— Mortgage — If merged in decree. See 1940 D'g. Col. 
566. NOORUDDIN ESMAlLJt V. MaHOMED UmaR 
SupRATL 192 I.0. 109 = 18 E.B. 223, 


DEPBNCE OF INDIA BULBS (1989), B. 34, ^ 

— — " Validity — Execution — Document not signed by 
all by whom it purports to be executed. 

Where the intention of the parties to a contract is 
that the document shall not be complete till it is signed 
by all by whom it purports to have been executed th e 
document cannot be taken into consideration. But if 
the intention is that the signatures of those who have 
signed the document shall be enough to perfect the 
contract then the document is complete and the 
contract contained therein can be enforced. {Almond^ 
J.C. and Mir Ahmad, J.) KaLU RaM v. FEROZ SHAH. 
196 1.0 186-= 14B Pesh. 10 = A.LB. 1941 Pesh. 46. 

Validity — Plea of invalidity as being opposed to 

public policy — Burden of proof . 

A person who wants an agreement or a conveyance 
to be declared invalid on account of its being opposed to 
public policy has to prove the grounds which would 
bring it under S 23 of the Contract Act. (Abdur 
Rahman, J.) SUBBAYYAN CHETIMAR v. PONNU- 

CHami Chettiar. 1941 M.W.N. 639 = 

A.I.R. 1941 Mad. 727 = (1941) 1 M.L.J. 807. 

DEFENCE OF BURMA ACT. See BURMA 

Defence act, 

DEFENCE OF INDIA ACT, S. 2 and Rules 34 (vi) 
f j) and 38 (1) {z,)— Defence of India A t if ultra vires 
the central legislature— R. 34 if within the competence of 
cent''al government — Refusal to accept currency note— 
If an offence. 

The Defence of India Act is not ultra vires the 
centra! legislature. R. 34 of the rules of the Defence of 
India Act is within the competence of the central govern* 
ment in accordance with the provisions of S. 2 of the 
Defence of India Act. Any person who refuses to 
accept a currency note upon the ground that it is worth 
nothing is doing an act which tends to undermine public 
confidence in the note and his action comes within the 
provisions of Rr. 34 and 38 of the Defence of India Act 
Rules, {aUsoP and Braund^ //•) MEFR SiNGH V, 

E.mPEROR. 196 I.C. 296 = 14 R A. 155 = 

1941 A.L.W. 741== 1941 O.A (Supp ) 666= 
X3410.W.N. 898=4F.L.J. (H.C.) 268 = 
1941 A. Or.O. 167 = 42 Or. L.J. 839 = 
1941 A.L.J. 352 = 1941 A.W.R. ;HO.) 240 = 

A.I.B. 1941 All. S21. 

DEFENCE OF INDIA BULES (1939), B. 6 (6)— 

Sentence — Rule as to — Gravity of offence — Relevancy — 
Imprisonment for first offenders — Propriety, 

Offen 'es under K. 6(5) of the Defence of India 
Rules. 1939, may obviously differ very much in their 
gravity, and they cannot be dealt with by any rule of 
thumb sentence. If there is any reason for supposing 
that a man has entered a prohibited area with a view to 
obtaining information which might be useful to the 
enemy, he would deserve a severe sentence. Again, if a 
man has entered a prohibited area knowing lull well 
that it is prohibited having climbed over a fence or 
eluded a sentry or done something of that sort, he would 
deserve a more severe sentence than a man who has 
entered a prohibited area without appreciating that it is 
a prohibited area; but a man who enters a prohibited 
area inadvertently should be dealt with more leniently. 
Sentencing first offenders for offences of this type to a 
term of imprisonment would only be a very good way of 
manufacturing criminals for the future, though it cannot 
be Raid down as a general rule that sentences of impri* 
sonment shall not be imposed in the case of these 
offences {Beaumont, C,I, attd Sen. /.) EMPFROR 
V, JOSEPH Abdullahi. 43 Bom L.B. 889“ 

A.I.B. 1941 Bom. 356, 
’ R. 34 — * Prejudicial act* — Shouun^ af antiwur 

slogant^ 
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DEFENCE OF INDIA RULES (1939), R. 34. 

The shouting anti-war slogans is a ‘prejudicial act* 
within the meaning of R. 34 of the Defence of India 
Rules. {Bhide^J.) HIGH COURT Bar ASSOCIATION. 

Lahore v. Emperor. 195 LC. 674~ 

14 R.L. 90 = 1941 A.Cr.C. 162 = 42 Cr.L. J. 765 = 

43 P.L.E. S96= A.I.R. 1941 Lah. 301. 

— — R 84 (6) — Prejudicial act — Speech by accused — 
If to be taken as a whole — Portion of speech — If can be 
^^Prejudicial act** 

In a prosecution under R. 34 (6) of the Defence of 
India Rules in respect of a speech delivered by the accu- 
sed, it cannot be held that the speech of the accused 
must be considered as a whole and that he cannot be 
convicted unless the whole speech be found to be “a 
prejudicial act.” Even a particular portion of a speech 
can constitute a prejudicial act. {Burn^ /.) KalyaNA- 
RAMA Ayyar V. Emperor. 1941 M-W.N. 1035. 

Rr. 34 (6) and 38 — ''Prejudicial act'* — Tirade 

against police — Offence. 

Petitioner made a speech which consisted of a tirade 
against the police. He said that although they were 
poorly-paid men of no status, yet they give themselves 
airs and strut about doing no work. He suggested that 
they are acting against the workers in the interests of the 
capitalists. The speech also contained threats of what 
may be done to the police if they continue as they are at 
present. 

that the speech, read as a whole, could not be 
said to be a prejudicial act within the meaning of R. 34 
(6) of the Defence of India Rules, so as to render the 
petitioner liable to conviction under R. 38 of the Rules. 
{Horwilly /.) SOMASUNDARAM, In re. 

195IC. 189= 14 R.M. 147 = 53 LW.362= 
1941M.W.N. 370 = 42 Cr.L.J. 702 = 
A.I.R. 1941 Mad. 597 = ( 1941) 1 M.L J. 464. 

Rules under Er. 34 (6) 'K. and P.), 38(5) 

and \2X— Stages in the commission of an offence 
generally — Communication to Magistrate of intention to 
shout anti-war slogan— -If an offence. 

There are four stages ordinarily in the commission of 
an offence, namely intention, preparation, attempt and 
the final act constituting the offence. Intention per se is 
not ordinarily punishable at all. Preparation is punish- 
able in rare cases as for example, S. 399 of I. P. Code. 
Attempt is punishable in a large majority of cases while 
the final act constituting the ofience is always punishable. 
Preparation consists in devising or arranging the means 
or measure for the commission of an offence. The mere 
communication of a letter to the District Magistrate 
containing an intention on the part of the writer to 
shout anti-war slogans at a particular place on a parti- 
cular day is not an offence under R. 121 read with Rr. 
38 (5) and 34 (6) (K. and P ). Intention is not to be 
confused with preparation. The communication of the 
letter does not come under preparation because it does 
not in any way devise or arrange any means or measure 
for the commission of the offence, that is, the shouting 
of the slogan. The intent on to shout the slogan might 
be given up at any time before the offence is actually 
committed. Hence mere expression of an intention is 
not an offence. {Ganga Nath /.) NURUL HASan v. 
Emperor. 1941A.W.R. (HO.) 376= 

1941 A.L.W. 1084 = 1941 O.A (Supp.) 923= 

1941 A.LJ 687. 

Er. 84 (6) (d) and (k) and 38 ifc>)Speech at 

public meeting — Exhortsng audience to desist from en* 
N listing in the army or assisting in prosecution of war 
— Offence. 

A person making a speech at a public meeting ex- 
horting the audience to desist from enlisting in the army 
pr assisting prosecptipn pf the war in any manner 


DEFENCE OF INDIA RULES (1939), R. 121. 

is guilty of “prejudicial acts^* as defined by R.34 (6) {d^ 
and (>^) of the Defence of India Rules, and is liable to 
conviction under R. 38 (5). {Lakshmana Rao. /.) 
Srinivasa rao v. Emperor. 196 I C. 543= 

53 L.W. 711 = 42 Cr.L.J. 895 = 
(1941) M.'W.N. 446A.I.R. 1941 Mad. 687. 

R. 38 (1) (a) — Charge of offence amounting to 

sedition — Cognizance on report of public servant — Com- 
petency of Court to take — Complaint by or under the 
authority of Provincial Government — If necessary— 
Cr. P. Code, S. 196— Scope. See 1940 Dig., Col. 567. 
Ramanuja Ayyangar, In re. 

LL.R (1941) Mad. 169 = 
195 I.O. 49= 14 R.M. 115= 42 Cr L.J. 662 = 
A I.R. 1941 Mad. 363=(1940) 2 M.L.J. 830. 

R. 90-B (3) (a) — Offence-^ Money found on per- 

son on search in excess of limit prescribed — Person not 
ordered or asked to declare details of money^Conviction 
— .S* usta ina bi I tty. 

It is a condition precedent to liability under R. 90-B 
(3) (a) of the Defence of India Rules, 1939, that the 
officer of Customs should order a person (such a travel- 
ler) to declare with full details the money and gold which 
he had with him. Where there is no evidence of such an 
order having been made or even a request to the person 
concerned to make a declaration, he cannot be con- 
victed under R. 90- B (3) (a) on the mere ground that on 
a search money in excess of the limit prescribed was 
found on his person. {Beaumont., C,/. and Sen, J.) 
Emperor v. Ghulamalli Hussain. 

43BomL.R 872 = A.I.R. 1941Bom. 412. 

-R. 90-B (4) and (6) — Search — Money found in 

excess of limit allowed — Order as to disposal — Juris- 
diction of Court— Cr, P, Codecs. 5l7 — If subject to 
R. 90-B (6). 

Where a person is properly searched by a Customs 
Officer under sub-R. 4 of R. 90-B of the Defence of 
India Rules and such person is found to have in his 
possession money in contravention of R. 90-B (2) read 
with R. 121. the Customs Officer is entitled to seize the 
money in excess of that amount which is permitted to be 
carried. Money up to the limit permitted cannot be 
seized but must be refunded to the searched person. 
The excess found has, under R. 90.B (6), to be disposed 
of in such manner as the Central Government may 
direct The money properly seized never becomes 
subject to the jurisdiction of the Court by which the 
person searched is tried for his offence, and the Court 
has no jurisdiction to make any order as to the disposal 
cf such money. R. 90 B t6) prevails overS.5l7, Cr. 
P. Code, in view of S. 3 of the Defence of India Act. 
The Court has only jurisdiction to determine whether 
property has been rightly seized under R. 90-B (4) ; but 
if it comes to the conclusion that the property was rightly 
seized, it has no jurisdiction to make any order as to its 
disposal. That is entirely a matter for the Central 
Government. (Beaumont, C.J. and Sen, /.) EM- 
PEROR V. Gulamalli Hussain. 

43 Bom.L E. 872=A.I.R. 1941 Bom. 412. 

R. Preparatory act* — What amounts to 

Intimation to magistrate of intention to shout anti war 
slogans— If offence. 

Rule 121 of the Defence of India Rules does not make 
mere intention to contravene any of the provisions of 
the Rules punishable. It makes attempt abetment, and 
acts preparatory to the contravention of the rules punish 
able, but not mere intention to contravene them. The 
act preparatory to the contravention of the rules, is 
presumably one that prepares the way (».e.) facilitates 
the contravention of the rules, in some manner or other 
not merely an ^ct ^hich precedes thp contrayentjop 
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DEFENCE OF INDIA EULES (1939), E. 130 A. 

of the rules, but does not facilitate the contravention in 
any way. The mere sending of a letter by a person to 
the District Magistrate intimating that he intended to 
shout anti war slogans does not constitute an act “pre- 
paratory to’* the contravention of rules framed under the 
Defence of India Act, within the meaning of Rule l2l 
and is not an offence punishable under that rule. 
{Bhide^ J.) high COUKT BaR ASSOCIATION 
Lahore Emperor. 195 I.C. 674^ 14 R.L. 90 = 

miA.Cr.C. 162-42 Cr.L.J.766 = 
43P.L.R. 396- A.T.E. 1941 Lah. 301, 

Rules under R. 130- A (h)~Sco/’g— /f ultra 

vires — Offenca ttvder the Act — Bail— Bight of accused 
to be released on hail — Cr . P. Code— Applicability. 

R. 130 A. Cl. (^) of the rules framed under the 
Defence of India Act of 1939 is uHra vires the Central 
Government. A power given to make rules with regard 

to arrest and trial by S. 2 (3K 1) of tite Act, implies a 

power to make rules for the custody of per>ons pending 
trial even apart from the general power conferred b> 
S. 2 (l). Hence no person accused of an offence under 
the Defence of India Act or the rules there under can be 
released on hail unless tt e Court is satisfied that there 
are reasonable grounds for believing that he is innocent. 
In respect of offences, under the Defence of India Act, 
that Act governs all other statutory provisions and 
therefore the provisions of the Criminal Procedure Code 
with regard to bail do not apply. The trial of such 
offences is governed by the special rules under the Act. 
though the offences are now tried in the oidinary Crimi 
nal Courts and not bv special tribunals. {Leach. C.J. 
and HappellyJ.) BhUVARaHA AiyaNGaR. In re. 

(194I)2M.L.J. 1014. 

DEKKHAN AGRICaLTURISTS* RELIEF ACT 
(XVlI OF 1879), S. 2 — "Agriculturist** — Meaning of 
— Privilege it hereditable or acquired by birth. 

A person, in order to claim the status of an agricul* 
turist, must prove that he ordinarily engaged personally 
in agricultural labour, that is, he was regularly and 
habitually cultivating his fields. Mere initiation into 
the ways of husbandry is not enough. The privilege of 
an agriculturist is not hereditable. but personal ; nor can 
that privilege be acquired by birth. iWassoodnu, J.) 
GanGADHAR KaSHINATH 7'. DaTTaTRAVA VISHVA 

NATH. 194 I.C. 6n2=14R.B. 1 = 

43 Bom L.R.3ll = A.IR. 1941 Bom. 209 

S* 10- A Applicability — Bight to benefit of — 
Condition precedent- Proof that plaintiff was agricuL 
turist at date of suit —Necessity . 

If a plaintiff in a suit for redemption of a mortgage 
invokes the Court's jurisdiction under S. 10 A of the 
Dekkhan Agriculturists’ Relief Act, he must be an agri- 
culturist within the meaning of S. 2 of the Act at the 
date when the suit is instituted. S. 10 A requiresthat 
there should be an agriculturist plaintiff to a suit for 
redemption at the time of its institution. It is not 
sufficient if he acquires such statu* pending the suit. 
{IVassoodew, y.) GAhGADHAR KaSHINAIH r. DaT- 
TATRAYA ViSHVANATH. 1941.0.602 = 

14R.B. 1 = 43 Bom.L.R, 341 = 
A.I.R. 1941 Bom. 209. 

S. 16 B— Applicability— Suit on mertgage — 

Defendant not agriculturist at lime of preliminary 
decree— Subsequent acquisition of status before final 
decree— Right to claim relief. See 19*10 Dig.. Col. 

568. Siddappa Gangappa v. Ramachxnpra 
Vishnu. I.L.R. (1941) Bom. 69 = 

13 E.B. 290=192 10. 820 -A.I.R 1941 Bom. 30. 

S, 22— *' Belonging to’* — Jnterpretation — If 

refers to beneficial title. 


DIVORCE ACT (1869), S. 7. 

The expression “belonging to’' in S. 22 of the 
Dekkhan Agriculturists* Relief Act not being a term of 
art refers to the beneficial title, and the question which 
has to be determined is whether at the critical moment 
the party to whom the property belongs beneficially is 
an agriculturist. {Beaumont. C.J. and Sen. Jf\ 
Vishvanath Vithalsa V. Balaram ANANDRAM. 

I.L.R. 1 1941) Bom. 431= 1971.0.72 = 

43 Bom.LR. 326 = A.I.E. 941 Bom. 186. 

S. 22 — Construction — Question of status raised 

at time of order for attachment — Adverse decision— 
Bight to raise plea again at time of order for sale. 

S. 22 of the Dekkhan Agriculturists’ Relief Act must 
be read literally, and it must be held that where there is 
not a single order for attachment and sale, but there is 
an order for attachment alone intended to be followed 
by an order for sale, it isopen to the judgment-debtor 
to set up his status of an agriculturist both when an 
order for attachment is sought and also subsequently on 
the applicaii*dn for an order for sale. A decision 
adverse to the judgment-debtor on his plea of being an 
agriculturist raised at the time of the order for attach- 
ment does not preclude him from raising the question 
again at time of the order for sale. The matter is not 
res /udicata. {Beaumont. C.J. and Sen. y.) VISHVA- 
NATH VlTHAlSA Balaram ana^dram. 

I.L.R. (1941) Bom 431= 197 I.C. 72= 

43 Bom.L.R. 326 = A I.R. 1941 Bom. 186. 
DISSOLUTION OF MUSLIM MARRIAGES 
ACT (1939), S. 2 {ii)— Failure to maintain — 

If must be xvilful . 

There is nothing in the wording of S. 2 (ii) to suggest 
that the failure to maintain the wife must be wilful. 
Divorce can be granted on grounds which do not neces- 
sarily involve any deliberate default on the part of the 
husband. It is absolutely immaterial whether the 
failure to maintain is due to poverty, failing health, loss 
of work, imprisonment or to any other cause whatso* 
ever. {Beckett. J.) MaNAK KHAN r. MT. MULKHAN 

Bang. 194 I.C. 667=14R.L, 1 = 

A.IE. 1941 Lab. 167. 

S. 2 (ii) — Beirospeciive eff ct. 

When an Act is intended to provide a remedy for 
what is considered to be an existing unsatisfactory state 
of affairs, the intention is cleaily that the remedy should 
be applied even though this may involve giving retros- 
pective effect to some of its provisions. Consequently! 
S. 2 (ii) mu*t be taken as intended to apply with retros- 
pective effect. {Beckett. J^ MaNAK KHAN p. MT. 
MULKHAN Bang. 194IC. B67=14R.L.1= 

AIR. 1941 Lah. 167. 

DIVORCE — Costs of wife for defence— Husband, if 
should pay for — D-^fault in payment— Procedure. See 
19-10 Dig., Col. 569. Yaqub MaSIH v. CHRISTINA 
MaSIH. I.L.R (19401 All 802-192 10. 831 = 

13 R A. 368 = A.I.R. 1941 All. 93. 
Order for custody of child — Form — Limitation 
of period— Practice. .S'/e 1910 Dig., Col. 569 DORIS 
RGYSTON V. Frederick royston. 19110,797 = 

IS R.R. 162. 

DIVORCE ACT (VI OF 1869). S. 3 (3)— Jurisdiction 
— Parties belonging to and marrying at place within juris- 
diction of Court at Mangalore — Last place of residence 
together — Husband leaving for Rangoon but having no 
fixed residence there though employed there— Jurisdic- 
tion of Mangalore Court to entertain application by 
wife. See 1940 Dig., Col. 570, JOHN BAPTIST 
D’SouzA V. LIZZIE Jane LOBO. 193 1 0. 882= 

IS R.M, 662. 

S. 7— Procedurfr— Petition for judicial separattw 
by wife on ground of adultery and cruelty -^Decree— 
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DIVORCE ACT (1869), S. 8. 

Subsequent petition for dissolution of marriage on same 
grounds— Competency — Fresh evidence of adultery 
alone in subsequent petition — Sufficiency for decreeing 
dissolution. Sei 1940 Dig., Col. 570. ManJULA Bai 
t/. JanOJI RaO. 191 I.C. 430 = 13 R.M 495 = 

(1940) 1M.L.J. 210. 

■ S. 8 — *^Higk Court^* — Meaning of — Application 
under section — To whom to be made. 

The expression ‘ High Court'* as used in S. 8 of the 
Divorce Act does not mean either the original or the 
appellate side of the High Court, but means the High 
Court as one whole. But the litigant, when he wants to 
have an order under that section, would have to approach 
that particular department of the High Court which is 
empowered to deal with this matter by its rules framed 
under S. 13 of Act 24 and 25, Viet., Chap. 104, which is 
substantially repeated in S. IO8 of the Government of 
India Act, l9l9 and S. 223 of the Government of India 
Act, 1935. {Mukherjea and Roxburgh, fj.') MaLATI 
». Sukendra Nath. I.L.E. (1941) 2CaU373 = 

45 0 W.N. 916. 

—3 . 10 — Ground for divorce — Adultery committed 
outside India, 

A husband praying for the dissolution of his marriage 
on the ground that his wife had been guilty of adultery, 
is entitled to rely upon adultery committed by her outside 
India. {^Henderson and Edgley, J Jl) G. AVNSLEY 

Clifford v, Evid Clifford. 45 C.W.N. 249. 

■ 3. 10 —Hindu marrying Christian wife— Second 
marriage with Hindu during subsistence of first mar- 
i-iage — If a ground for divorce. See 1940 Dig., Col. 

571. CHITNAVIS Z/. CHiTNAVI«5. 

I.L.E. (1941) Nag. 260. 
— — S. 10 — Petition — Contents. 

Evidence in divorce proceedings to prove the case of the 
petitioner must be confined to the pleas set out in the 
petition. Consequently it is essential, as laid in S. 10 to 
insist that the petition for divorce shall state distinctly, 
as the nature of the case permits, the facts upon which 
the claim to have the marriage dissolved is founded. 
{^Mya Bu, Dunkley and Shaw. //.'I Ma DUN May 
V. Saw James. 193 10 301=13R.E. 24 = 

A I.R. 1941 Rang. 110 

— — Ss. 12 and 14 — Duty of Courts to consider 

matters mentioned in — Undefended case. 

It is obligatory on a Court entertaining a petition un- 
der the Divorce Act to consider all the aspects of the 
case which are mentioned in Ss. 12 and 14 and that 
obligation is not extinguished by the mere fact that the 
case is an undefended one. {Roberts, C.J.^ Dunkley and 
Sharpe, //.) THOMPSON v. THOMPSON. 

195 I.C. 326= 14 E.E. 37 = 
A.I.E. 1941 Bang. 193(8.B.). 

— . . I S. 14 — Delay— Discretion to excuse — When can 
be exercised. 

Before a Court can exercise the discretion to excuse 
the delay there should be some evidence explaining it, to 
make clear that there was no connivance or indifference 
to the adultery. {Mya Bu, Dunkley and Shaw, //.) 

Ma dun May v. Saw James. 193 I.C. 301 = 

13 E.E. 241 = A.I.B. 1941 Bang. 110 (P.B.). 
— — S. 17 — Decree absolute — Allegation as to hus^ 
band's adultery not substantiated. 

Where the wife has made allegations before the 
District Judge that her husband was committing adultery 
by keeping a mistress, the decree against her ought not 
to be made absolute without further inquiry. And where 
the allegations made by the wife are denied by the 
husband, and the wife though given ah opportunity to 
prove the truth other allegations, declines to cite wit- 
nesses and there is in fact no evidence to support her 


EASEMENTS ACT (1882), S. 7. 

allegations, the decree may be made absolute. {Roberts, 
C.J., Dunkley and Blagden. J/.) Saw TUN W’IN v, 
Ma Hnin Bvu. 196 I.C. 412= 14 E.E. 88 = 

A.I.E. 1941 Eang.249 (S.B.). 
EASEMENT — Acguisition — Compromise conferring 
Tight to construct bundh on another's land — Easement to 
maintain b undh — Right to repair bundh — If acquired. 
Where a compromise conters upon the defendant a 
right to construct a bundh on the plaintiff’s land the 
defendant cannot setup adverse possession with regard 
to the land and can claim nothing more than a right of 
easement to maintain a bundh on the land. The right 
to repair the bundh must be presumed in defendant’s 
favour, such right being incidental to the existence of 
the bundh. {Fo%( 4li and Chatterji, //,) Raja BraJa- 
sunder Deb v, Rajendra Narayan BhanjDeo. 
196 I.C. 313= 14 R.P. 100= 22 Pat.L.T. 699 = 

7 B.R. 897 = A.I.E. 1941 Pat. 260. 

Acquisition — Grant — Presumption from long 

user. 

A right of easement which has been enjoyed for a 
very long time must be referred to a legal origin and 
therefore the owner of the servient tenement must be 
presumed to have granted the right to the dominant 
tenement. {Fazl Ah and Chatterii, JJ.) RaJa Braja- 

sunderDi-b?/. Rajendra Narayan Bhanj deo 
196I.C. 313=14 R.P. 100 = 22 Pat.L.T. 699 = 

7 B.R. 897 = A.I.E. 1941 Pat. 260. 

Right of way — Obstruction by stranger — Right 

of action^ If exists when right has not been acquired 
by prescription, 

A person who is in enjoyment of an easement, such as 
a right of way, but wno has not acquired a title to it 
by prescription 01 otherwise, cannot ordinarily maintain 
an action to prevent its obstruction by a stranger. An 
action can only be maintained in very exceptional cases 
where access to his land would otherwise be cut off alto- 
gether or if the obsiruction to the user of the right of 

way will have the effect of substantially depriving a 
person of the enjoyment of his property. {Leach, C J 

Venkataramana Rao and Horwill, JJ .) V ENKATa’ 
NARASIMHARAJU V . Ramaswami. 

I.L.E. a94l) Mad. 367=1941.0. 130 = 

13R.M. 743-1941 MW.N. 20 = 63 LW 8 = 

1941 A.W.E. (Supp.) 1 = 19410.A. (Supp.) 68 = 
A.I.E. 1341 Mad. 176 = (1941) 1M.L.J. 146 (F.B.). 

EASEMENTS ACT (V OF 
underlying— Applicability to Bengal. 

It is true that the Easements Act does not apply to 
the Province of Bengal but nevertheless the principles 
underlying that Act have often been applied in decid- 
ing questions regarding the right of easement. {Sen 
/.) Baroda Prasad Pal v. asutosh Pal. * 

Ss. 6. 15 and ^1— Right of repairs— if 
tinguished by non user for two years prior to suit. 

The right of repairs being a discontinuous easement is 
not extinguished even though it was not enjoyed within 
two years next preceding the suit. {Mivogi r\ 

DhonBa .. B^aba. 1941 N L.J: 666: 

to discharge surface water on 
land at lower level- Nature of-Suek right, if may te 
extinguished— Change in original disposition of lands- 
Effect of^ 

It is now well settled that the right of an upper land- 
owner to throw his surface water on to land at a lower 
level is a natural right, and not in the strict sense of 
the word an easement. In other words, it is a right 
which IS not acquired, but is an incident of property 

owing Its origin to the disposition and arrangements of 
nature. It is incapable, therefore, of being lost by 
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non-user or extinguished permanently, and the maxim 
"tantum prescriptutn quantum potststiuni'' has no ap 
plication. But these natural rights and liabilities may be 
altered by contract or grant, express or implied, as well 
as by enjoyment of an adverse easement obstructing the 
flow of the water from the higher to the lower ground. 
It follows, therefore, that if any artificial alteration is 
made in the configuration or disposition of the lands or 
any conditions are otherwise created affecting the 
exercise by the upper owner of his natural right to 
discharge his surface water to the lower level such as by 
excavating a khal or channel between the two tenements 
then this fact alone will not be sufificient to determine 
whether the natural right is thereby merely suspended 
for the time being or finally extinguished. The purposes 
for which, and the circumstances in which, the altered 
conditions are brought into existence as w’ell as the 
subsequent mode of user or enjoyment will all have to 
be looked into. If, for instance, the khal appears to be 
only an arrangement made by the ‘servient’ owner in 
his own land for the reception of the waters coming 
from above, this will not in fact constitute even a 
temporary interruption of the natural right, but will 
really be one mode of submitting to the exercise of such 
right. If, on the other hand, it should appear that the 
khal has been excavated by the “dominant” owner with 
the express idea of relieving the lower land of the 
burden which rests on it by virtue of its natural position, 
this may well be regarded as a permanent abandonment 
of the natural right, and there can accordingly be no 
question of its revival at a later stage, merely because 
the khal no longer serves as a proper means of drainage. 
It may also well be that though there is no express 
abandonment, still an abandonment may be inferred 
from the fact of long and continuous interruption of the 
natural right caused by the khal and submitted to by 
the dominant owner. The facts may, again, 
show that the khal is only such interruption of 
the natural right on the part of the owner of 
the servient land as to constitute no more than 
an adverse easement in which case of course the natural 
right merely remains suspended so long as the easement 
remains operative by actual enjoyment. Where in 
addition to the khal the servient owner takes other 
measures, such as putting up a bund or embankment, to 
obstruct the flow of the water from the higher level to 
his land, the adverse enjoyment may easily be supposed 
to continue even after the khal is silted up, {Biswas^ 

/.) Natabar Sasmal V. Krishna Chandka. 

74 O.L J. 95. 

■ S. 13 — Easement of necessity — Right of way — 
Extent, 

Under S. 13 («) of the Easements Act a person is 
entitled to get a way for enjoying his barwarchi khana. 
He is entitled to a way up to the public road. {Agarwal^ 

/.) Hasan Bahad m r. Abida. 194 1.0.869 = 

14 E.O. 43 = 1941 A.W.R.(Rev.)529 = 
1941 O.L.E. 530 = 1941 O A. 617 = 

A.I.E. 1941 Oudh 585. 

■ ■ "8. 13 (d) — Common ownership — Subsequent 

transfer — Transferor's right to irrigate his field from 
the fields transferred — Nature of easement. 

The scheme of S. 13, Eas-:ments Act, is perfectly clear. 
It provides for six different situations which may arise 
where one person transfers or bequeaths immovable 
property. Cls.(tf) and («/) deal with the effect on the 
transferor's rights. The dominant heritage is only 
entitled to the quasi-easements if they are apparent and 
continuous, where property was originally in the owner- 
ship of two brothers and after partition one of the 
brothers sells certain of his plots to another and the 
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latter obstructs, the irrigation of the transferor’s lands 
from the lands transfened, the transferor can claim such 
a right even though the detd of transfer is silent on the 
point. The easement claimed is an apparent and 
continuous easement and it must be deemed to have been 
reserved by the transferor when he parted with the other 
fields {Clarke, J.) RAMLAL v. RaKHDU PANDU. 

197 I.O. 17= 1941 N L J. 416 = 
A.I.E. 1941 Nag. 287. 

S. 15 — Lessor and lessee — Acquisition of right 

by lessee as against lessor. 

It is true that a lessee of land cannot acquire a right 
of way or any other easement over land owned by his 
lessor as having been peaceably and openly enjoyed by a 
person claiming title thereto and of right wiihin the 
meaning of the third clause of S. l5 of the Easements 
Act; in such a case the tenant’s occupation is in the 
sight of the law that of his landlord. But where a 
]e>seeof land owns a building built upon land leased to 
him, he may, so far as the use of light and air or sup- 
port for his building is concerned, acquire rights of ease- 
ment in respect of such light, air or support under 
Cls. (1) and (2) of S. l5, and these rights cannot be 
objected to as being incapable of being acquired by him 
on behalf of his lessor as well as against him, for those 
rights are acquired bv him for himself, and for none 
other than himself, as owner of the building. (Davis, 
C J. and Tyabji, /.) HaJI ABDULLAH HAROON v. 

Municipal Corporation of Karachi. 

I.L.E. (1941) Ear. 381= A.I.E. 1941 Sind 211. 
-3. 15 (3) — "Claiming title thereto" — Construc- 
tion. 

The words “claiming title thereto*’ in the third clause of 
S. l5 of the Easements Act cannot be interpreted merely 
as referring to the plaintiff or the defendant, as the case 
may be, claiming a title to an easement in the litigation 
going on. These words were not introduced by accident 
to the third clause of S. 15, and they are not a meaning- 
less addition to it. They indicate a very important 
requirement to make prescription for such easements as 
come within that clause effective. Under that clause it 
is not sufficient for the purpose of prescribing for the 
easements covered by the clause that they should have 
been enjoyed with a dominant tenement as an easement 
without interruption and for twenty years. They must 
have been enjoyed openly and by persons claiming title 
to them as easements and as of right. (Reilly, C,J, 
and Subramanya Aiyar, Jf) RAMAMURTHI NARA- 

Samma. 19 Mys.L.J. SS9. 

'S. 18 — Customary easement — Requisites. Set 

1939 Dig., Col. 5l5. Ganpatrao r. Sheikh Badar. 

I.L.E. (1941) Nag. 460. 

3. 29 — Right to let out drain water — Putting 

up of a pipe in a well— If increases burden of easement. 
Where drain water has been passing through a drain 
over another’s lands and from there on to the public 
way, from the putting up of a pipe in a well in the 
dominant owner’s land, it could not be inferred as a 
matter of law that there has been so much increase in 
the burden of easement as to destroy the easement. 
(Dar, /.) FhOLA NATH v. PAHALWAN SlNGH. 

195 I.O. 364 = 14 E.A. 27 = 1941 A.L.J. 282= 
1941 A.W.R,(H.O.) 171=1941 O.A. (Supp.) 337- 
1941 R.D. 366-1941 A.W R. (Rev.) 377- 
1941 A.L.W. 507-A.I.B. 1941 All. 289. 

' 8. ZS^Burden of proof — Action for infringe- 
ment — What plaintiff has to prove. 

In an action for an injunction to restrain infringe- 
ment of the right to light and air, the plaintiff, in order 
to succeed, must prove an invasion of his legal right td 

the easement, sufficient to amount to a nuisance. The 
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easement has not to be measured by the amount of light 
and air that had been enjoyed. There is no infringe 
ment unless that which has been done amounts to a 
nuisance. A finding that the place still lemained a welt 
lighted and well ventilated place^ in spite of the alleged 
infringement, would be fatal to the plaintiff’s case, as 
under S 33 of the Easements Act the plaintiff cannot 
succeed in a suit for di^^turbance of an easement unless 
he proves subatantial damage. The quantity of light to 
which a right can be acquired is what is required for the 
ordinary purposes of inhabitance or business of the 
tenement according to ordinary notions. KDavis, C.J. 
and Tyabii, /.) HaJI ABDULLAH HaROON v. MUNI- 
CIPAL corporation of Karachi. 

I.L.R. (1911) Kar. 381 = A.I.R. 1941 Sind 211. 

— " S. 33 — Construction and scope — Light and air 

—Obstruction to — B,ocking up of window not causing 
actual damage — Suit for injunction — Cause of action — 
Relief — A Nvard of damages. S<e 1940 Dig , Col. 573. 
SOFIA Bl Bl Saheba V. Vasudeva chltty. 

191 1.O. 832= 13 R.M. 513= 
(1940) 2 M.L.J 381. 

— — S. 38 — Substantial damage — What amjunts to — 
Test — Onus, 

In order to establish substantial damage under S. 33 
of the Easements Act, the plaintiff must prove material 
diminution in the value of his heritage or material Inter- 
ference with his physical comfort which can be ascribed 
to the interruption of the free passage of light and air. 
The stqie of the property at the time of the alleged dis 
turbance of the easement has to be looked to. not as it 
was before, or as it might be at a future date. The 
plaintiff cannot claim that sources of light and air 
alleged to be liable to obstruction at a later date, should 
be excluded from consideration. (Davis^ C. J. and 
Tyabii /.) HaJI ABDULLAH HaROON V. MUNI- 
CIPAL CORPORATION OF KARACHI. 

I.L.E. (1941) Kar. 381= A.I.R. 1941 Sind 211. 


.. I. — S. Owners of dominant tenement acquiring 
right of co-sharer in servient tenement^Easement^if 
extinguished. 

Before there can be any extinguishment of an ease- 
ment, there must be a merger of the. servient and domi- 
nant tenements so as to result in the single ownership 
of both. Where the owner of the dominant tenement 
acquires the right of a co sharer in the servient tene- 
ment, the ownership of the two tenements does not 
merge into one and therefore there is no extinguishment 
but merely a suspension of the easement (right of way) 
which can revive after a partition decree. (Sen,/) 
BARODA PRASAD PaL v. ASUTOSH PaL. 

A.I.R. 1941 Cal. 289. 


— S. 66 — Licence — Transfer contrary to law — 

Effect, , u r • # 

Obiter.^k transfer by a licensee in favour of a 

third person which contravenes the provisions of S. 56 

of the Easements Act, makes the transferee who is not 

in possession a trespasser as against his transferor, a 

rank trespasser as against the original grantor who will 

at once have a right to eject the transferee. (Yorke and 

Ghulam Hcssan, JJ.) HIRDEV NARAIN v. BaBU 

Ram 191 885= 13 R.O. 816 = 

19410.L.R. 69=1941A.W.R (O.C.)22 = 

1940 O.A. 1251 = 1940 O.W.N. 1318 = 

A.I.R. 1941 Oudh 172. 


60—Revocation — Licensee building works of 
permanent nature— Licensor’s right to revoke licence. 
See 1940 Dig.. Col. 775. JAGAT SiNGH v. DISTRICT 
BOARD, Amritsar. I.L.B (1941> Lah. 413= 

941.0. 618=13 B.L.640=43 P.L.E. 644, 
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S. 60 — Trees planted under — If go with land — 

Right of licensee to remove — Principles. 

Trees planted under a licence do not go with the land 
and the person who planted the trees is entitled to cut 
and remove them; but he should restore the land in the 
condition in which it was before the trees were planted. 
The principle applicable to removal of buildings on 
another man’s land would also apply to trees. 
(PanJrang Row, J.) VeLAVUDHA \I AISTRY Z'. MaRI 
AmmaL. 1941M.W.N. 87 = 53 L.W. 230 = 

A.I.R. 1941 Mad. 379 = (1941) 1 M.L.J. 161. 

EAST INDIA COMPANY ACT (1773), S. 36 

— Power to legislate — If confined to Calcutta. 

Section 36 empowered the Governor General in 
Council to legislate not only for the settlement at Fort 
William but also for other factories and places subordi- 
nate or to be subordinate thereto. (Harries, C.J., Fazl 
Alt and Manokur Lall, JJ.) JHAI AK PRASAD SiNGH 

V. Province of Bihar. 20 Pat. 673= 194 I.C. 663 = 
14E.P. 17 = 7 B.R. 818= 1941 LT.R. 386 = 
4F.L.J. (H.C.; 178 = 22Pat.L.T. 863 = 

A.I.R. 1941 Pat. 306(S.B.). 
EJECTMENT — Suit for — Who can maintain, 

A person suing another for Khas possession must, no 
doubt, show a better title in him than the defendant, 
and must establish that he has the present right to get 
possession of the property. But it cannot be said that 
none but an owner can maintain a suit for ejectment. 
(/huhher/ea, J.) DISTRICT BOARD OF TIPPERAH Z'. 
SaRAFaT all 195 I.C. 594 = 14 R.C. 117= 

73 C.L.J. 281 = A.I.R. 1941 Cal. 408. 
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Where corruption has been proved as against a per- 
son elected, it is the duty of Court in each case to look 
to the particular circumstances, and especially to the 
number of votes recorded and to the majority obtained, 
to see whether the result may have been affected by the 
corruption proved. The absolute majority obtained is 
an important ingredient in deciding this. If the return 
could have been affected by the corruption the election 
should be held invalid. It is not sufficient to show that 
it has not in fact been affected. (Sharpe, J.) WILCOX 

V. Patel. 1941 Rang.L.R 638. 

ELECTEICITY ACT (IX OF 1910), S. 9 (2)-Ap. 
plicability— Issue of debenture bonds, without sanction 
of Government— Debenture trust deed, transferring pro- 
perty to trustees, and creating a charge— Extent of its 
validity. See 1940 Dig., Col. 574. Manmohan DaS v 
Official liquidators. 192 i.c. S67= 

S. 9 (%)--'TransfeP^Creation of 

amounts to, * » / 

Per Full Bench.~A ‘charge’ is a 'transfer' within the 
meaning of sub-S. (2) of S. 9 of the Indian Electricity 

Per Iqbal Ahmad, C.J,— Even though a ‘charge* mav 
not be a ‘transfer’ within the meaning of the Transfer 
of Property Act, there is no adequate reason to give a 
restricted meaning to the word transfer in the ElectrU 
city Act; the more so as the last mentioned Act is not in 
pari materia with the Transfer of Property Act 
word transfer Is used in S. 9 (2) in a wide sense'as em! 
bracing the transactions which either -in present or in 
future may lead to the passing of the undertaking from 
one person to another (w Ahmad, C.J. , Allsop and 

Vorkc.jj.) u. P. Government Manmohan 

196 I.c. 426 = 14 R A 161.3 
1941 A.W.E. (H.C.) 269 = 1941 A L J 518= 

1941 O.A. (Supp.) 727=1941 A L W.' 880; 

A.I.E. 1941 AU. 346 (P.B.). 
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-3.12 — Jurisdiction of Civil Court — Questions 

whether bracket should be fixed on particular private 
wall by licensee and whether owner of wall should be 
given compensation. 

The Civil Courts have no jurisdiction to decide as to 
whether a bracket should be fixed on a particular private 
wall or not by a licensee under the Electricity Act and 
whether the person whose wall is being used should be 
given any compensation for it. It is entirely for the 
District Magistrate to decide these questions. {Mir 
Ahmad, /.) AMAR SHAH SlNGH KHATTAR ELEC- 
TRICAL ENGINEERING ANP GENERAL slpply Co., 

LTD. 196 I.O. 547== A.I.E. 1941 Pesh. 73. 

— S. 22 — Licensee failing to supply energy — Con 
Sumer's right and remedy — Scheme of the Act — Bar of 
jurisdiction of civil Court. 

A person entitled to supply of energy under S. 22 of 
the Electricity Act, has a cause of action for a suit for 
damages on account of a licensee’s failure to supply 
energy according to S. 22 and para. VI to the schedule. 
A civil Court including the Judge, Small Cause Court 
has jurisdiction to entertain such suit. From the 
general scheme of the Act it is clear that most of the 
disputes are to be decided by arbitration. If the inten- 
tion was to bar the civil remedy a similar provision 
would have been inserted for the breach of S. 22 also. 
(/small and Mulla, //•) JAI RaJ BeHaRI v. U. P. 
Electric Supply Co. Ltd. I.L.R. ^1941) AH. 425 = 
196 I.C. 659 = 14 R. A. 69 = 1941 A.L. J. 331 = 

941 A.W.R. (H.C.) 198 = 1941 O.A. (Supp.) 412 = 

1941 A.L. W. 460 = 1941 O.W.N. 606 = 

A.I.R. 1941 A. 301. 

— — S. 44 (d) — Prosecution under — Onus of proof. 

The latter part of S, 44 of the Electricity Act does 
not exonerate the prosecution from discharging the onus 
which lies on it to show that there has been improper 
use of the energy of a licensee, but merely provides that 
in case there has been such improper use, the consumer 
himself will not be able to avoid the liability by saying 
that the energy was used by some person over whom he 
had no control. (Edgley, J ) A. C. MaJUMDAR v, EM- 
PEROR. I.L.R. (1940) 2 Cal 671 « 193 I.C. 746 = 

13R.0. 472 = 42 Cr.L.J. 472 = A.I.R. 1941 Cal. 87. 

ELECTRICITY RULES (1922), R. 40-A— 
Bombay Government Notification dated 15-11-1934 — 
"Their own works*' — Interpretation of — "Works " — 
Meaning of. 

The words “their own works” in the notification dated 
13-11-1934, issued by the Government of Bombay under 
R. 40-A of the Electricity Rules, 1922, cannot be inter- 
preted as being limited to works carried out on the pre- 
mises of the various bodies referred to there. The 
words mean works carried out by the exempted bodies 
themselves or perhaps works belonging to them; and by 
“works** is meant the kind of works referred to in the 
rule and not the kind of works referred to in the defini- 
tion in the Electricity Act. (Broomfield and Wassoodew^ 

jj.) Emperors' raghunath Ramchandra 

194 I.O. 654 = 13 R.B. 374 = 42 Cr.L.J. 688 = 
43 Bom L.R. 99 = A.I.R. 1941 Bom. 100. 

■ R . 40-A — Electricity Rules, 1937, R. 48 — Appli- 

eability'— Installation works carried out after March, 
1937 and before 22nd March, 1938 — General Clauses Act 
(1937),.?. 24. 

R. 48 of the Indian Electricity Rules, 1937, introduc- 
ed by the Notification dated 27 3 1937. did not come 
into force until 22 3-1938; and R. 48 cannot therefore 
apply to any instalUtion works carried out before 
22 3 1938, and after March, 1937. Nor would the old 
R. 40-A of the Electricity Rules, 1922, apply, 
•because under the Notification of 23-3-1937, the old 
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R. 40-A was superseded when the new rules were mad® 
applicable on 27-3-1937. S. 24 of the General Clauses 
Act of 1897 is of no avail in such a case and R. 40»A of 
the old rule cannot be regarded as superseded only when 
the new R. 48 came into force, because the notification 
of March. 1937, expressly superseded the rules of 1922. 
Further S. 24 of the General Clauses Act would come 
into operation where a Central Act or Regulation has 
been repealed and re-enacled, and neither a Central Act 
nor a Regulation would include a rule made under an 
Act. (Briomlield and Wassoodcw, JJ.) EmPEROR r. 

Raghunath Ramchandra. 1941.0.664 = 

13 R.B. 374=42 Cr.L.J. 688 = 43 BomLR 99 = 

A.I.R. 1941 Bom. 100. 

ELECTRIC SUPPLY — Rules — "Commercial pre- 
smses'* — Meaning of — Coffee- hotel . 

“Commercial premises” in the context of the classifi- 
cation rules for electric supply by an electric licensee 
means nothing more than “premises used for purposes 
of business.” The words cannot be read as being in 
contradiction to trade premises. Premises used for 
running a :offee hotel must be regarded as “Commercial 
premises’* for the purpose of fixing rates for the supply 
of electric energy. (Patanjali Sastri, Jl) PaLGHAT 
Electric Corporation, LTD. v. Veeraraghava 
AyyaR. 1941 M.W N. 263 =63 L W. 369 = 

A.I.R. 1941Mad. 439= (1941) 1 M.LuJ. 411. 

EMIORATION ACT (VII OP 1922), Ss 26 (2) (b) 
and 30 (3) — Applicability — “Assistance”— Meaning of. 

1940 Dig. Col. 575. PUBLIC PROSECUTOR v, 
Mahomed Abdullah. 42 Cr.L J. 26. 

ESCHEAT— CROWN. 

ESTOPPEL. See (1) EVIDENCE ACT, SS. llS & ll6. 

(2) PRACTICE— Estoppel. 

EVIDENCE — Admissibility — Book on history and 
social customs — Author alive and available but not 
called as witness — Admissibility of book in evidence to 
prove custom ^Reference to book in appeal — If justified 
when custom has not been pleaded. 

Reference to a work of history and social customs at 
the appellate stage of a case in proof of a custom which 
has not been pleaded is irregular and must be avoided. 
Such a woik by an author who is alive and available as 
a witness to the custom set up is inadmissible in evidence 
when the author is not called as a witness and no reason 
is adduced for not calling him. (Agartvala, J.) MaNU 

Oraon V. Abraham Oraon. 192 1.0.290= 

7B.R, 374= 13 R.P. 450 = 21 Pat L.T. 1118 = 

1940 P W.N. 1040 = A.I.R. 1941 Pat. 146. 
Admissibility^Conditional order as to ^ Pro- 
priety. 

There can be no conditional admissibility of a docu- 
ment. There cannot be an order that while a document 
is inadmissible as lease, it is admissible as a receipt. If 
it is held to be not a lease, it can be admitted uncondi- 
tionally. But if it is held to be a lease, it cannot be ad- 
mitted as a receipt. (Shirreff, J.Af. and Sathe, AM) 
Gainda Lal V. MavaSI. 1941 O.A. (Supp.) 823 = 

1941 A.W.R. (Rev.) 979 = 1941 R.D. 932. 

Admissibility — Dispute as to construction of 
bundh — Report by plaintiff's manager that hundh was 
constructed on behalf of defendant^Admissihility. 

In a dispute relating to the construction of a bundh 
between the parties to the suit the defendant sought to 
produce a report made by the plaintiff’s manager con- 
taining a note to the effect that the bundh was construct- 
ed on behalf of the defendant on the ground that the 
manager purported to act as an agent on behalf of the 
plaintiff and having regard to the circumstances under 
which the report was made, he must be presumed to 
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have been authorized by him to make the statements 
which were to be found in the document. 

Held, that the report was admissible in evidence. 
{;Faz^ AH and Chatterji, //.) RaJA BraJASUNDER 
Deb V. Rajendra narayan Bhanj Deo. 

195 I.O. 313 = 7 B.E. 897 = 14 R.P. 100 = 
22 Pat.L.T, 699 = A.I.R. 1941 Pat. 260. 

Admissibility — Document required 'produced by 
witness — Demand for document not describing it fully 
— Admissibility of document. 

Where a document called from a witness is produced 
by him and that is the document required, he should be 
allowed to prove it so that it can be admitted in evidence, 
although the demand for the document does not describe 
it as fully as it may. {Harries, C,/. and Manokar 

Lall, j.) Suchandra Bhusan Kumar lal v. 
LaLOO modi. 192 1.c. 67=7 B.R. 317 = 

13 R.P. 397^22 Pat.L.T. 656 = A.I.R. 1941 Pat. 202. 

— Adoption — Statements recorded in official docu- 
ments — Value of. See 1940 Dig., Col. 575. Arjuna 
NAIKO V. MODONOMOHONO NaIKO. 192 I.C. 636 = 
I.L.R. (1941) Kar. (P.C.) 349=13 R.P.C. 144= 

1941 O.Ii.R. 226 = 7 B.R. 548. 

Appreciation — Information gained from other 

cases — If can be relied on. 

A Judge cannot travel beyond the record of the case 
before him and rely for the rejection of an important 
witness in the case on information gained from other 
cases heard by him. {Din Mahomed^ J.) Fazal 
Begum v. Hakim ali. 193 I.C. 327=13 E.L. 451 =^ 

A.I.E.1941Lah.22. 

—Appreciation— Version spread over several con- 
secutive stages. See 1940 Dig., Col. 576- NanD 
KlSHWAR BUX ROYz/. copal BUX RaI. 

I.L R. (1940) Kar. (P.C.) 235. 
» B urden of proof — Sale in execution of decree 
against executor-^Allegation that decree was a personal 
one. 1940 Dig., Col. 576 Debi Charan t/ SheO 
Shankar. 16 Luck. 213= A.I R. 1941 Oudh 146. 

■ Caste — Proof — Certi6cate or bond containing 

person’s own statement — Value of. See 1940 Dig., Col. 
576. Sharifa Begam v. Court of Wards. 

1911.0.676 = 13 R.L, 343. 

Chance witness — Value to be attached, 

A ‘chance witness’ whose evidence so commonly dis- 
closes a meeting with the very person whose admission 
Is required and details how the admission was volunteer- 
ed in the course of conversation, though not necessarily 
a false witness, it is proverbially rash to rely upon such 
evidence. {Sir George Rankin.') ISMAIL AHMED 
PEEPADI MOMIN BiBI. 1931.0.209 = 

1941 A.L W. 412=1941 O.W.N, 566 = 
194 O.L.R. 323= 1941 O.A. 450 = 
1941 A.W.R. (P.C.) 27 = 7 B.R. 660 = 
0 R.P.0. 167= A.I R. 1941 P.O. 11 (P.O.). 

-Child witness — Reliability— T ests. 

The proper tests to be applied with reference to the 
evidence of a child witness are how consistent the story 
is with itselt, how it stands the test of cross-examination 
and how far it fits in with the rest of the evidence and 
the circumstances of the case. {Agarwal and Madeley, 

•//') Sheo Prasad®. Emperor. 

• 1941 A.W.R. (0,0.) 364 = 1941 O.A. 943= 

1941 O.W.N. 1246. 

Criminal cases — Decisions in — Value of in civil 

suits. See 1940 Dig., Col. 576. HarIHAR PRASAD 
Singh v Tanak Dulari Kuer. 191 I.C. 275= 

. 7 B.R. 153=A.I.R. 1941 Pat. 118. 

* ■' “Document — Genuineness — Denial and subsequent 
Admission — Value. 

V, D. 1941—35 


ill V ACT (1872), S. 2. 

There is no ground why a party having once denied 
cannot on a reconsideration subsequently admit the 
genuineness of a document, and if this is so a Court 
could not be precluded from taking such document intn 
consideration. (Ghulam Hasan, J.) BaTUL BaNDI v 
SridhaR. 192 I c. 259= 13 B 0 338- 

1940 O.A 1293 - 1940 0 W N il! I 
1941 0 L.E. 93= 1941 A.W.E. Eev f gZ 

n . 19^1 KD. 6 — A.I.R 1941 Oudh 189 

^'■anted by canal authjruies— 
Admissibility to proz'c possession— Evidentiary value 
A^Xparchaisvesy good evidence of possession 

and IS admissible to prove khas possession. The can a" 
authorities grant for irrigation of the la^d to 

those persons whom they find in possession of larH La 

therefore great evidentiary value {Reck ) 
Bhola Prasad v . Laldhari Kandu. 7 B.R. 4io=^ 

the fact that it has been requLmonfd jfL "'^07 
ment or statement contained in the record Le rel.W 
upon by a party then they must be dulylovL InA 
brought on the record as evidence in the ^ndinf dss 

Sinoh. 1941 E.D. 868 = wlfWA. (Su^p"] 

Registration andorsemlntitf'^oL 

1940 Dig., Col. 577, GanpatraoLcNaoS'""- 

SstHsmcnt rscord-&url'^„^^7 287- 

correctness, ^ ’ P^^tumption of 

witM^t a"s[Lng pr^uS’ 0 ^ 00^7 

rebutted. 

SUNDER DEB rr. RaJENDRa NaRav/n Rh 

195 I.C, 313= 14EP iVo -7 S^,^'L?®°' 

Suspicion— Not evident Lvr 260. 

577. Sri Ram Misra p. Emperor 

1941 A,W.E. (Eev.) 64 = 1941-0. A (Supp , 51 = 

; T, , _ . , ^ (Supp.) 34 

evidence or such affidavits can b^ used nnu*”^t. 
put to a witness as a means of destroyinr^h 
testimony and if the attack thus launched U c ® 

It results in the witness leaving the 

That does not however prove w^hat i« . ‘^'^‘^’■®dited,. 

previous evidence or affidavits Tho in his; 

witness discredited. (Xr C / w S'" "L 
YABl ABDUL KARIM. > SaPj. 

EVIDENCE ACT (I OP 1872-1 S o 
yjujHoriscd Ast~E.clusia,l 

S. 2 (1) of the Evidence Act in efiF^rf vl. 
employment of any kind of evident „ the 

authorised by the Act itself. It U nat^ ^Pacifically 
Judge to exercise a dispensing power. anH 

not admissible by the statute because to 

that the irregular evidence would throw i; ^PPcars 
issue. (Lord Atkin ) Sris CHandra xt 

RAKHALANANDATHaKUR»I.L.B. (1941^1 

1941 P W N 2fi9 Cal.468=» 
1941 O.A. 457 = mi A w ^20=. 

1941 Oi E. 329= 7 B.R. 666^^-^ 34= 

73 C.L.J. 655=I.1.e. (1941) Km. (p:o) 
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43 Bom.L.E. 794 = 1941 O.W.N. 672 = 
22 Pat.L T. 286 = 63 L W. 469 = 1941 M.W.N.354= 

1941 A.L.W. 419 = 45 OWN. 436 = 

A.IR. 1941 P.O. 16 = (1941) 1 M.L.J. 746 (P.C.)- 
3s. 4 and 114, 111. (d) — Presumption as to 

subsistence of marriage — Power of Court to draw. 

Under S. 4, Evidence Act it is open to a Court in India 
upon proof of a marriage either to regard as proved the 
subsistence of that marriage on a later date» unless and 
until it should be disproved, or else to call for proof of 
it, using the discretion entrusted to the Court by the 
first clause of S. 4 of the Act in a judicial manner accord- 
ing to the circumstances of the case. {Str George 
Pankin.) ISMAlL AHMED PEEPADI V. MOMIN BiBl. 
1931 0. 209 = 1941 A LW. 412=1941 O.L.R. 323 = 

1941 O.A. 450 = 1941 A.W.E. (P.C.) 27 = 

7 B E. 660= OE.P.C. 167= 
1941 O.W.N. 665=A.I.E. 1941 P.C. 11 (P.O.). 

g— Applicability — Voluntary report to police 
by accused subsequent to first information report. See 

Cr P code, S. 162 AND Evidence act, s. 8. 

1941 O.W.N. 722. 

-gfl. g and 27 — Conduct^ statements and acts — 
Difference and relation between— Accused taking pro- 
perty from different places and handing them over to 
poll ce — Ad mi ssi bil iiy. 

‘Conduct’ may in certain circumstances include state- 
ments as well as acts, but in doing so it still retains the 
difference between an act and a statement. A state- 
ment must consist of words, whether they be spoken, or 
written, or spelled out as would be done by a mute per- 
son on his fingers; and words would not always be state- 
ments. Acts however exclude words and cannot be 
translated into words. So where an accused takes 
certain articles belonging to the deceased from various 
places and hands them over to the police, cannot be said 
to be making a statement much less making a statement 
amounting to a confession. To such a case S. 8 of the 
Evidence Act applies. {^Ismail and Hamilton, J J.) 

Emperor v. Nanua, l.L.E. (1941) All, 280 = 

1941 0,A. (Supp.) 229 = 198 I.O. 873 = 
1941 O W.N. 337 = 1941 A.Cr.C. 91 = 18 E.A. 468= 
1941 AL.W 241 = 42 OrLJ. 486= 1941 A L.J. 86 = 
1941 A W.R. (H.O.) 66 = A.I.E. 1941 All. 146. 

S. 8 — Conspiracy — Acts of conspirators — ReU> 

y^ncy — Conduct subsequent to the carrying out of object 
of conspiracy — If can be taken note of. 

What the conspirators did, that is to say, their con- 
duct, is relevant under S. 8 of the Evidence Act and it 
is immaterial whether the conduct on which the prose- 
cution relies was previous or subsequent to carrying out 
of the object of the conspiracy. {Zia-ul-Hasan and 
Bennett, //•) SHYAM KUMAR SiNGH v. EmpeROR. 

191 1 0. 466 = 1941 O.W.N. 133= 42 Or.L.J. 166 = 
1941A.CrC 21 = 1941 A.W.E. (0 0 ) 69 = 
13 R.O. 248 = 1941 A.L.W. 107 = 1941 O A. 65 = 

A.I.R. 1941 Oudh 130. 
-g 10 — Conspiracy — Hearsay evidence as to 
parties to— Admissibility. 

It cannot be said that evidence which is of a hear- 
say nature should net be admitted under S. 10 of the 
Evidence Act. Any statement made by one conspirator 
to another indicating in anyway thecomplicity of a third 
conspirator, is a relevant fact and as such admissible. 
{Zics-ul- Hasan and Bennett, //.) SHVAM KUMAR 

Singh v. Emperor. 193 I.O. 466 = 

1941 O.W.N. 133=42 Or.L.J. 166 = 
1941 A.Or.O. 21-1911 A.W.E. (0.0) 69 = 
13B.O. 248 = 1941 A.L.W. 107=1941 O.A„66 = 

A.I.B. 1941 Ondli 180. 


S. 10 — Statement by co-conspirator after com- 
pletion of conspiracy — Admissibility. See 1940 Dig.,. 

Col 578. Mirza akbar V. Emperor. 67 1.A. 336= 

I.LR. (1940) Lab 612 = 
I.L.E. (1940) Kar. P.O. 302=1941 O.W N. 43= 

43 Bom L.R. 20 = 46 O.W.N. 269= 

43 P.L.E. 69 = 1941 A.L.W. 48 = 73 0 L J. 252= 
1941 A Cr.0. 11= (1940) 2 M L.J. 811 (P.O.). 
S. l3 — Custom of sale by ryots of houses — Co- 
pies of sale deeds — Admissibility. 1940 Dig., Col. 

758. Narain Singh v. net Ram. 

I.L.R. (1940) AU. 726=192 I.O. 670 = 

13 R.A. 336. 

S. 13 — Judgment inter partes — Finding not 

operating as res judicata — Value of. 

Although a finding in a previous suit inter partes 
does not operate as res judicata, it is the paramount 
duty of the party against whom it is given to displace 
that finding. {Syed Nasim AH and Rau, JJ) SaM- 
BHU NATH BHAKAT V. SREE SREE SriDHAR 

Thakur. 73C.L.J. 76. 

— S. 13 — Judgment not inter partes — Admissi^ 
bility. 

A judgment in a prior suit between parties different 
from those to a later suit though it cannot operate as- 
res judicata in respect of the matters decided by it» 
may yet be admissible in evidence as material evidence 
on any particular issue common to both the suits. 
{Harper, S.M) PiRAN KOER v. DaLLU. 

1941 A.W.E. (Rev.) 433 = 1940 ED 623 = 
1941 O.A. (Supp.) 659 = 1941 B.D. 480. 

3. 13 — Sale certificate — Admissibility. .SV^ 1940 
Dig., Col. 579 BaSANTA KUMARI DaSI V. JNANEN- 
DRA Nath Chose. I9l I.O. 824=13 R,0- 286. 

S. 13 — Statement as to tenancy right in village 

by Kulkarni — Admissibility. See 1940 Dig., Col. 580^. 
Shankarrao Dagadujirao V. Sambhu. 

I.L.E. (1941) Bom 107=-73O.L.J. 612= 

I.L.R (1940) Kar. (P.O ) 380= 

43 Bom.L.E, 1 = C1941) 1 M.L.J. 427 (P.O.). 

S. 13 (a) — Proof of permanent tenancy — Ten- 
ancy transferable only if permanent — Statements itv 
deeds of transfer — Admissibility. See EvidiNCK ACT, 
S.32 (7). 46 O.W.N. 690. 

—3. 14 — Scope and applicability of, 

S. 14 of the Evidence Act applies only to cases where 
a particular act is more or less criminal or culpable ac- 
cording to the state of mind or feeling of the person 
who does it. not to cases where the question of guilt or 
innocence depends upon actual facts, as it does in a trial 
for the offence of arson. {Roberts, C.J. and Dunkley^ 
J.) A. H Ghandhi V. The King. 

1941 Rang L B. 666=A.I.E. 1941 Bang. 324. 

3. 1^— Admissibility under — Conditions to he 
satisfied. 

Evidence of a single act is admissible and in this 
sense one evidentiary fact can form a series within the 
meaning of S. *15, Evidence Act, with the fact to be 
proved. The acts of which evidence is tendered most 
be of the same specific kind as that in question. 
{Roberts, C,J, and Dunkley, J.) A.H. GhaNDHIv 
The King. 1941 Bang.L E. 666= 

A.LB. 1941 Bang. 324. 

S. 17 — Admission— Plea of a particular status 
based on a document— ‘If can operate as an admission, 

A plea of a particular status taken on the basis of a 
document is a matter which relates to the interpretation 
of that particular document and cannot operate as an 
admission under S. 17 of the Evidence Act. The nature 
of the document and the status of the parties concerned 
have to be determined according to the terms of the 
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document itself and by a competent Court, No amount 
of interpretation of the document by a party can there- 
fore operate as an admission. {Harper^ S.M, and 
Sathe, J,M-) MaKKaLaL?; GanGA SingH. 

1941 A.W.E. (Eev.) 80 (2) = 1940 O.W.N, 1233= 

1940 R.D. 582 = 1941 O.A- (Supp ) 69. 
■ S. 17 — Appltcaoility — Filing of arrears of rent 

suit — If an admission against the zamindar — Landlord 
and tenants 

Mere acceptance of rent does not constitute settlement 
of land, nor would the filing of an arrears of rent suit 
constitute such a settlement. But the latter would 
operate as an admission under S. 17, Evidence Act, 
against the zamindar. {Harpers S M. and Sathe^ J M.') 
BISHNATH SINGH Vs RaGHUNaTH SlNGH. 

1941 A. W.R. vRev ) 454= 1941 O.A. (Supp.) 386 = 

1941 B D. 414. 

— — Ss. 18 to 21 — Applicability — Admissions in 
criminal cases — Admissibility against accused as state- 
ments against imerest—Self exculpatory statements not 
being full confessions— If to be excluded — Extra judi- 
cial confessions — Admissib lity and use of. 

It cannot be said that ^s. 18 to 21 of the Evidence 
Act do not apply to admissions in criminal cases. The 
illustrations given apply to criminal cases, and there is 
nothing in the sections to suggest that they apply to civil 
cases and civil cases only. Incriminating statements made 
by an accused under S. 164, Cr. P. Code, though not 
admissible as confessions in evidence will not necessarily 
be excluded. They may be admitted as admissions 
against interest under Ss. 18 to 2l of ihe Evidence Act. 
The fact that the statement is not a full confession but 
is only a partial co ifession or something less than a 
confession or is of a self-exculpatory nature cannot be 
made a ground for excluding it either from evidence or 
from con^ideralion. It is true that extra-judicial con 
fessions are to be regarded with caution, but it does not 
follow that they are always to be rejected. They may be 
made in such circumstances as to have no reasonable 
doubt as o their truth. (Davis^ C. /• and tVeston, /) 

Mahomed Bakhsh Bagoz/ Emperor. 

I L R. fmi) Kar. 267 = 195 I.O. 458 = 
14R.S. 36 = 42 OrL J. 741=A.I.R. 1941 Sind 129. 

— Ss 21 and 34 — Admission-Admissibility on 
behalf of person making it— Statement in Zamindary 
papers— If evidence on behalf of zamindar 1940 
Dig., Col. 581 Lala Rajbali Lal v Partappur 
CO., ltd. 191 1 C 296 = 13 E P. 293=7 B.R. 170. 
— S 21 — Admissions made to third party^Admis^ 

Hbility. . 

A statement made by a party to the suit to a third 

party or stranger of which the other party had no know 
ledge, and the truth of which he never directly qy in- 
directly admitted, is altogether inadmissible in evidence. 
(Davies.) RaMA NaND v. HaR Nath. 

^ 1940 A.M.L.J. 116. 

Ss. 21 to 27 — and effect of— Admissions 

admissible in civil cases— If inadmissible in criminal 
cases Enquiry by Magistrate into conduct of police o^ 
— Statements by officers— Admissibility in criminal 
trial on charge of wrongful confinement and hurt for 

extorting confession. 

Ss 21 to 27 of the Evidence Act do not suggest that 
statements which would be admissible in civil cases as 
admissions are not admissible in criminal cases. A 
person who subsequently becomes an accused person 
might make many admissions which do not itself impli- 
cate him in any criminal charge ; and these would be 
admissible under S. 21 of the Evidence Act in a trial on 
a criminal charge against him Where in coa^e of 
an inquiry into the conduct of certam police officers held 


EVIDENCE ACT (1872), S. 24. 

by a Magistrate who is deputed for the purpose, the 
ofiicers who are not even under arrest make certain 
statements to the Magistrate, such statements are 
admissible in evidence against them in a trial on a 
charge against them under Ss. 348 and 330, 1. P. Code, 
of wrongful confinement and hurt for the purpose 
of extorting a confession. Such statements are not 
statements recorded under S. 164, Cr P. Code. 
{Horwill, J.) TlTAS v. EMPEROR. 197 I.O. 81 = 

1941 M.W.N. 506 = 54 L W. 81 = 

A.I.E. 1941 Mad. 720. 

S. 21 — Wrong admissions — Binding nature. 

Where the admissions are wrong in point of fact and 
are made in ignorance of legal rights they have no bind- 
ing effect. {Yorke and Ghulam Hasan, J J.) MUNIAz*. 

ManOHarLal. 194 I.C. 161 = 13 R.O 668 = 

1941 O A 422 = 1941 A.LW. 492 = 
1941 O.W.N. 648=1941 A.W.R. (Rev.) 896 = 

1941 R.D. 359 = 1941 O L R. 428 = 

A.I.R. 1941 Oudb 429. 

and 32 — Admission by wife as to her 
marriage— Question of marriage tn dispute— Admission 
if admissible and if can be proved by wife. 

Where a woman has described herself as the wife of 
a person in a contemporaneous transaction, it would be 
admissible in evidence when there is a dispute as to the 
fact of marriage, because she had the special 
knowledge in respect of the marriage and it could be 
proved by her. (Y orke and Agarwal, //.) BaSHIRaN 
V. Mahomed Husain. 16 Luck. 616 = 13 R 0. 433= 
193 I C 161 = 1941 0 L.R. 259 = 1941 OWN 249 = 
1941 A.W.R. (C.C.) 98 = 1941 O.a! 211 = 

A.I E. 1941 Oudb 284. 

Ss. 24 and 26 - “Accased’'-Meaning of- 

S. 19_Statement recorded under- 
Admissibility at trial. See 1940 Die. Col 582 

Emperor v. Bhagwandas Bisesar. 

I.L R. (1941) Bom. 27=13 R B 277= 
192 LC. 671=A.I R 1941 Bom. 60. 

-S ii^ConUnion—What is~Admimon ot tre- 
uncc tn company of dacoits but no admitsion of commis- 
Sion of dacitty — I f confession. 

Where an accused person states to the police that he 

was m the company of dacoits but never says that ho. 
committed dacoity, the statement does not amount to 1 
: confession. {Rowland and Shearer, J J .) Adhtit r at 
’ Pathak z/. Emperor. 1941 P w n 663 

— ^S, Construction— Proof of voluntary char\ 

acter of confession — // required. 

Under S. 24 of the Evidence Act, unless it apnears 
to a Court that an inducement, threat or promise was 
held out by a person in authority, a confession would be 
relevant without any formal proof of the voluntary nature 
of the statement and formal evidence that the star? 

ment w-as voluntary is not required from the prosecution 
in practice. {Horwtll, /.) Boya Chinna Papanma 
Ln re. 64 L.W. 327 = 1941 M.W N 929^' 

(1941) 2 M L. J, 1070 

S. 24— ‘ Inducement'' — Statement made in 

answer to question by police as to whether accused 
mated offence and asking him to produce weapons e 1^’ 
ed with a promise that nothing would hat,t>t*r . / ft 
were produced — Admissibility, ^ 

After the police arrested the accused (6ve nersoncA 

the first accused was questioned by the Sub-InsnecVor ^ 

those words. ‘Did you commit the offence^^Pr a 

the sticks and knives used by you You nl J "1"?® 

afraid if you do so.'* All the Le 

admit the offence.' The Sub-Inspector then took 

to the hou.e of the first accused, and they made sute® 
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ments, the 6rst accused producing a knife and the others 
stick 

Held that the statements which were of a confes- 
sional nature and which were made i" ^ 

direct inducement, namely, a promise that nothing 

would happen to them if they produced the sticks and 

knives which were used, were not receivable m evidence 
byreasonof S. 24ofthe Evidence Act; the fact that 
they were true statements could not make them admis- 
sible, because the statement being excluded under b. 
their truth could not be the subject of inquiiy. 

Held furthef,ihdX the statements being statements 
made whilst producing the material objects 
were not statements in consequence a 

discovered within the meaning of S. 27 of the 

MuDu« 

-S. 24 — Retracted confession— Value of— Heed 


for corroboration. . 

Although it is not illegal to act upon a retracted con 
fession so far as the maker thereof is concerned provioed 
the Court believes it to be true, it is generally unsafe as 
a rule of prurience to rely upon a retracted confession 
made by an accused unless it is corroborated in matenal 
particulars so as to satisfy the Court that the confession 
may be acted upon. A retracted confession 
slight evidence against the co-accused who are as 

participants in the amt {Manohar 
//.) DikSON Mali n. Emperor. 

,g 24— Retracted extra-judicial confession Ad- 


missibility— Value. Ste 1940 Dig., ^ -'"gf 

ROSA Ramdayal V. Emperor. I9d i.u. b 

42 Or L J. 390-13 R N. 318-A.I.E. 1941 Nag. 86. 


S, 26 — Admissions not amounting to confession — 

Admissibility. , , . i 

Under S. 25 only confessions are excluded and not 

admissions not amounting to a confession. The 
accused, a police officer, made a confession to his sub- 
ordinate that he had heard a rumour about the murder 

and that certain persons had approached him to get the 
matter hushed up and had forced upon him a certain 

^piOIlTlt • ^1*1 I * * 

Held that statement as to acceptance of bribe being 
confession was inadmissible under S. 25 but the state- 
ment as to rumour and approach of people to the 
accused to get the matter hushed up being admission 
was admissible. {Skemp, J.) SaFDAR ALI Shah v. 

KMPfROR 193 1.0. 878-13 R.L. 603- 

EMPERO . ^ J 497«A.I.E. 1941 Lah. 82. 

>3. 2 "^— Applicability— Self exculpatory report to 

police— K a 

A self-exculpatory report made by an accused to the 
police cannot amount to a confession and there is no 
reason to exclude it from consideration. {Bennett and 
Chulam Hasan, //.) EMPEOR v. BhaGI 

194 1.0. 236= 1941 A W.R. (O C ) 188 = 
1941 AOr.O 127 = 13RO 678 = 1941 O.LE 441 = 
42 OrLJ. 639 = 1941 A.L.W. 681 = 1941 O A. 483 = 
1941 O.W.N. 722 = A.I.R. 1941 Oudh 369. 

S. ^Ss^Confession by accused— Admissibility in 

his favour. 

The prohibition contained In S. 25 of the Evidence 
Act applies only to confessions which are to be proved as 
acainst the accused, that is. in support of the piosecu- 
tion case, and does not apply to statements on which the 
accused himself wishes to rely in connection either with 
his conviction or bis sentence. {Young, C,J. and 

n^fheti, y.) Hasil V. Emperor. 

’ 4SP.LR.672. 


EVIDENCE ACT (1872). S. 27. 

-3. 25 — Construction and scope — Trial on charge 

of murder— Confession to police of offence of culpable 
homicide — Admissibility in evidence against accused. 

The prohibition contained in S. 25 of the Evidence 
Act is of a general nature. It forbids the proof at a 
trial of a criminal offence of any admission of any 
offence made by the accused to a police officer, and it 
makes no difference whether the offence is one of which 
the accused can be convicted at the trial at which it 
is sought to prove the confession made to a police officer. 
The admissibility of a confession does not depend upon 
the offence charged. A confession made by an accused 
to the police of an offence of culpable homicide not 
amounting to murder is not admissible in a trial for 
murder on the same facts. {Davis, C.J. andTyabfi, 

/.) AM Gohar V. Emperor. 

I LB (1941) Kar. 292= 196 I.C 61= 14 R S. 62— 

42Cr.L J. 806=Al.R.1941Slnd 134. 

S. 2^— Confession after arrest by and while 

under control of chaukidar — Admissibility , if affected 
by temporary absence of chatikidar— Pointing out of the 
place of occurrence — Nothing found — Admissibility. 

Where a confession is made by the accused while in 
police custody after he was arrested by the chaukidar 
and was being escorted under his control, its admissibi- 
lity is not affected by the possibility of its having been 
made during the temporary absence of the chaukidar. 
Where a place is pointed out by the accused to a police 
officer as the place of occurrence and nothing is found 
there, the pointing out of the place is really evidence of 
a confession of his guilt and is therefore inadmissible 
under S. 26. {Y orke and Bennett. JJ.) BlRjA v. 
EMPEROR. 195 1.O 493= 14 R.O. 94- 

1941 A.Cr 0.187= 1941 O.L.B. 696« 
1941 A.W R. (C.O ) 279 = 42 Or.L.J. 749 = 
1941 O.W N. 963= 1941 C.A. 668 = 

A.I.R 1941 Oudh 663 

S.26 — Custody of police Accused sent in charge 

> • « ■ • • • A • y ^ ^ -.J 


O- 

of constable for medical examination — Confession made 
to doctor not in constable's immediate presence — Admissi- 
bility. 

The accused was sent in charge of a head constable 
of police to the hospital for medical examination. While 
being medically examined but not in the immediate 
presence of the head constable she made a confession to 
the doctor. 

Held, that the accused was in the custody of the police 
when she made the confession to the doctor and theieforo 
it was inadmissible under S. 26. {Almond, J.C, and 

Soo/i, /.) Mt. Hassan Pari v. Emperor. 

193 I.O. 284 = 42 Or.L.J. 381 = 13 R. Pesh. 61= 

A.IB. 1941 Pesh. 22. 

■ S. 27 — Applicability — Confessional statement 
made to police officer before coming into custody of 
officer. 

S. 27 of the Evidence Act has no application to a 
confessional statement made to a police officer before 
the deponent has come into the custody of that police 
officer. {Wadnoorth and .fTiJW.iyy.j, J Jf) GlJROSWAMI 
Gounder. In re. 197 I 0. 54 = 64 L.W. 136= 

1941 M.W.N. 766 = A I.R. 1941 Mad. 765= 

(1941)2M.L J. 209. 

S. ^—Applicability — Discot'ery by accused 

accompanied with statement — Admi ssihility of staff 
ment. 

Where facts are discovered by the accused himself 
combined with a statement, such a statement is not 
admissible under S. 27, Evidence Act. The Court must 
distinguish between cases where discovery is made in 
consequence of information given and a disclosure by 
an accused accompanying a statement. While in the 
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former ca^e a statement of the accused leading to dis- 
covery is admissible, the statement in the latter case is 
inadmissible under S. 27. {^Burn and Mockett^ J/0 
YERRANNA, In re. 193 I.C. 165 - 13 R.M. 691= 
42 Cr.L J. 424 = 1940 M.W.N. 1238 = 62L.W. 898 = 

A.IB. 1941 Mad. 306 

S. 27 —Applicability — “Leading to discovery” — 

Statement leading to discovery not immediately but 
ultimatel> — Admissibility. See 1940 Dig., Col. 583. 
RamAMURTHY. In re 193 10. 347 = 13E.M. 667 = 

42 Cr.L. J 407 = A.I R. 1941 Mad. 290. 
3. 27 — Applicability — Statement made while 
producing material objects concerned in crime — Admis- 
sibility. See EVIDENCE ACT, S. 24. 

1941 M.W.N. 956. 

S. 27 — Scope — Charge under S. 40l, I. P Code 

— Confession of one acrused showing connection with 
gang in one theft — Stolen articles recovered from him in 
consequence — Admissibility of confession. 

One of several accused charged under S. 401, I. P. 
Codei made a confession proving that he was connected 
with a gang in a particular theft, and in consequence of 
this confession certain articles concerned in the theft 
were recovered from him. 

Heldy that the confession was clearly admissible under 
S. 27 of the Evidence Act as it led to the discovery of 

the article^ which were the subject of theft. {^Horwill. 

J.) Subbaraya Ayyar z/. Emperor 

• 194 1.0. 857 = 42 Cr.L.J. 631=14 R.M. 138 = 

53 L.W. 567= 1941 M.W.N. 371 = 

A.I.R. 1941 Mad. 668. 

— S. 27 — ‘^copeand applicability. See 1940 Dig., 

Col. 584. bharosa Ramdayal z-. Emperor. 

1931.0. 6=42 Or.L.J. 390 = 13 R.N. 318 = 

A.I.R. 1941 Nag. 86. 

S, 27 — Scope — If repealed by S. 162, Cr. P. 

Code — Information leading to discovery of fact— If 
rendered inadmissible by S. 162, Cr. P. Code. See 
Cr. p. Code, Ss. l (2) and 162. 

43 Bom.L.R. 157 

. S. 27 — Scope — If repealed by S. 162 — Statement 

to police officer during investigation by person in police 
custody^ Admissibility 

S. 'll of the Evidence Act is a special law within the 
meaning of S. 2 (l) of the Cr. P. Code, and is not 
specifically repealed by S. 162, Cr P. Code, Hence a 
statement made by an accused person in police custody 
to a police officer during inve-?tigation is admissible in 
evidence if made in the circumstances mentioned in S. 27 
of the Evidence Act. {Rowland and Shearer, JJ.) 

Adhik Lal pathak V. Emperor. 

1941 P.W N. 653 

• 

S. 27 Scope — If proviso to Ss. 25 and 26. 

S. 27 of the Evidence Act has to be read asa proviso 
not only to S. 26 but to Ss. 25 and 26 taken together 
{Rowland and Shearer, JJ.) ADHIK LaL PaTHAK v. 
EMPEROR. P.W.N. 653. 

S. 27— Statement to police— Recording of — 

Duty of police— Statement made second time repeating 
previous statement — Admissibility in evidence. See 
1940 Die., Col. 585, CHENNA REDDI, In re. 

194 I.O. 627 = 42 OrL.J. 682=14 R.M. 18 = 

62 L.W. 981. 

— — Ss. 27 and 25 — Statements in inadmissible con- 
fessions— If excluded for pa^po^esof S. 27, 1940 

Dia Col. 585. Bh.arosa Ramdayal V. Emperor. 

1931.0. 6 = 42 Cr.L.J. 390 = 13 R.N. 818 = 

AJ.R. 1941 Nag. 86. 

-- 3 29— If cures absence of warning as required’ 
bv S 164. Cr. P. Code. See Cr, P. CODE, S. 164 and 
Evidence act, S. 29. 1941 A.L.J. 86. 


EVIDENCE ACT (1872)» S. 31. 

S. 30 — Confession — Admissibility against co- 
accused — Conditions of. See 1940 Dig., Col. 585. 
Emperor v. Bhagwandas bisesar. 

I.L R. (1941) Bom. 27 = 13 R.B. 277=192 I.C. 671 = 

A.I.R. 1941 Bom. 60. 

S. 30 — Confession of accused falling under S. 27 

— Admissibility and use of against co-accused — Absence 
of sufficient independent evidence — Effect. See 1940 
Dig., Col 586. Rami Reddi, /// re*. 

195 I C. 53 = 42 Cr.L.J. 664= 14 R.M, 116= 

A I.B. 1941 Mad. 238. 
““ S. 30 — Confession of co-accused — Admissibility 
and value of as against other accused. See 1940 Dig., 
Col. 586. KarDPPAN CHETTI, In re. 

193 I.C. 14 = 42CrL J. 396 = 13R.M 654 = 

A.I.R. 1941 Mad, 267. 

—S. 30 —Confession of co-accused implicating 

other accused — Corroboration — Necessity for indepen- 
dent evidence. 

Where a statement by an accused person implicates 
the other accused, it would require the strongest indepen- 
dent evidence if any reliance is to be placed upon it at 
all. Under S. 30 of the Evidence Act, such a statement 
can only be taken into consideration; it is not evidence 
against the other accused. {Burn and Mocketi, JJ.) 
YERRANNa, In re. 193 I.C. 465=42 Cr.L.J. 424= 
13 R.M. 694=1940 M.W N. 1238 = 62 L.W. 898 = 

A.I.R 1941 Mad. 306. 

"S. 30 — Confession — Use against co-accused— 
Extent. See 1939 Dig., Col. 528. BaLIRAMSINGH v. 
Emperor. I.L.R. (1941) Nag. 606. 

■S. 30 — Retracted confession of co-accused — 
Value of. 

The very existence of S. 30 of the Evidence Act post- 
ulates that a confession of a co-accused may be used in 
cases where the evidence afforded and some such evid- 
ence there must be— lacks the requisite volume and 
certainty to insure conviction. It is wrong to state that 
when a confession is retracted, it has no value at all as 
against the co-accused. The retraction of a confession 
may throw doubt either on the truth of it or on the fact 
that It was voluntarily made, but it certainly does not 
follow because a confession is retracted that it was either 
untrue or involuntary, and the truih or voluntariness of 
a confession operates equally— where a confession is seli- 
inculpatory— in respect of the person who made it and 
the person implicated therein. There is no reason to hold 
that merely because a confession has been retracted in 
the Court of Session, it was involuntarily made. The 
motive for making a self-inculpatory confession is 
the very simple one of an expectation of leniency 
in the matter of sentence and where a number of 
people are jointly tried and some have made confes- 
sion to a Magistrate before the trial and some have not, 
it is again not unnatural that persons who have made 
confessions should retract them under pressure and 
persuasion by their fellows who have not confessed. 
Retracted confessions must no doubt be used with caution 
but when it is possible to come to the conclusion that the 
confessions cannot be otherwise than true, they may be 
taken into consideration in connection with the evidence 
appearing in the case, whether they are retracted or not 
{Grille, /.) ABDUL GaFOOR, In re. 

I.L R. (1941) Nag. 169 = 193 LC. 266= 
IS KN. 311=42 Cr.L.J. 363 = 

g J ^ 146 . 

J 31— of rrbultine evi- 

dence — Value, 

Though admissions are not conclusive evidence of the 
matter admitted, where there is no rebutting evi- 
dence at all, the admissions are enough to establish the 


555 


THE YEARLY DIGEST, 1941 


556 


EVIDENCE ACT (1872), S. 32. 

facts contained in them. {Harper^ S.M, and Sathe^ J.M?) 

Mathura » Rameshwar. 1941 O.A. (Supp )420 = 
1941 R.D. 406 = 1941 A W.E. (Rev ) 461 = 

941 A L-J. (Supp ) 89. 

~S. 32 •Dyinj^ declaration — Murder charge — 
Several people implicated — Corroboration^ if need- 
sary. 

A dying declaration which names only one person, 
where the killing took place under circumstances where 
there could be no doubt that the dying man identified 
his assailant, is the very strongest possible form of evi- 
dence. But where a large number of people are impli- 
cated. it is a very different matter and in the absence of 
corroboration of the dying declaration, the accused 
should not be convicted. {Young, C.J- and Sale, J.) 

Khurshid Hussain v. Emperor. 196 I.C. 700 = 

43 P L.R. 698 = A.I.R. 1941 Lah. 368. 
Ss, 32 and 33 — Relative scope of. 

Ss. 32 and 33, E/idence Act, give different ins- 
tances where evidence is relevant. S. 32 makes relevant 
statements by a deceased person as to the cause of his 
death ; S. 33 makes relevant evidence given by a witness 
when the witness is dead or cannot be found, etc. These 
are two distinct cases. It cannot be said that S. 33 
governs S. 32. {Mostly, J.) SULAIMAN v. THE 

King. 1941 Rang.L.R. 268 = 197 I.C. 131 = 

A.I.R. 1941 Rang. 301. 

— Ss. 32, 33 and Prior statements'- Relevancy. 

A previous statement by a person is not relevant when 
it is not covered by Ss. 32. 33 and 145 of the Evidence 
Act unless it vs an admission in which case only it be- 
comes relevant under S. 21 of the Act. {Harper, S.M, 
and Sathe, J.M.) Sadhu RaM v. JuNGA. 

1941 O.A. (Supp) 460 =1941 R.D. 603 = 

1941 A.WR. (Rev.) 601. 

3. 32 (1) — Dying declaration — Corroboration — 
Necessity for — Nature of corroboration. 4$'^’^ 1940 Dig., 
Col. 587. RamaMURThy, in re. 

193 1.0.347== 13 R.M. 667 = 42 Cr.L.J. 407 = 

A.I.R. 1941 Mad. 290. 

—3.32(1) — Dying declaration^ If can be acted- 
an — Duty of Court, 

It is, no doubt, improbable that a man who has been 
stabbed and has been able to recognize his assailant 
would omit to name the actual assailant and instead give 
the name of some other person. But in cases where the 
assailant has not been recognized, the Court must not 
ignore the possible temptation that there may be, if one 
has grounds for suspecting any person, to name that 
person as having been actually and positively identified. 
The danger of this kind of wrong identification has to be 
borne in mind in dealing with what are called dying 
declarations. There is no absolute rule that a dying dec- 
laration should not be acted on for the purpose of con- 
victing an accused person even if uncorroborated provi- 
ded that the Court is fully satisfied that it is true. But 
before so acting on it the Court will apply to it every 
test of its genuineness and good faith which it is possible 
in the circumstances of the case to apply. Special cau- 
tion is needed in dealing with a dying declaration when 
the prosecution evidence shows signs of attempt to im 
prove and develop it at successive stages, or when there 
is serious room for doubt as to whether the contents of 
the dying statement include matter suggested to the 
deceased by the outsiders. {Rowland and Shearer JJ.) 

Mahomed Arif v. emperor. 7 B.R. 717 = 

1941,0. 186 = 42 Or.L.J. 627=18R.P. 692 = 

A.I.R 1941 Pat 409. 

- 3. 32 (1) — Dying declaration — Mode of proof , 

Where a dying declaration has to be proved by a 
Magistrate it is unnecessary for him to repeat the record 


EVIDENCE ACT (1872), S. 82. 

seriatim in his evidence if he is satisfied that it was 
correctly recorded ; it is sufficient for him merely to 
refer to the record and testify to its correctness, and that 
it was made by the person and under the circumstances 
in question. {Mosely, /.) SULAIMAN v. THE KING. 

1941 Rang.L R. 258 = 197 I.C. 131 = 

A.I.R 1941 Rang. 301. 

3. 32 (1) — Statements about the transaction 

which resulted in death — Admissibility — Nature of the 
proceedings. See 1940 Dig. i Col 587. PaRMANAND 
V. emperor. I.L.R. (1941) Nag. 110 = 

42 Cr L.J. 17. 

S. 32 (1) — Statement by deceased expressing 

mere suspicion about accused with regard to some 
matter not connected with the occasion of death — Ad- 
missibility— Duty of Public Prosecutor to see that in- 
admissible evidence is not placed before the Court. See 
1940 Dig., Col. 587. APPALANARaSaYVA. In re. 

LL.R. (1941) Mad 81 = 192 10. 686 = 

IS R.M. 681 = 42 Cr.L.J. 308 = 

A I R. 1941 Mad. 101= (1940) 2 M.L.J. 716. 

3. 32 (1 ) — Statement by deceased person — Ad- 
mi ssibili ty — C onditi ons . 

In order that a statement made by a deceased person 
may be admissible under S. 32 (1) of the Evidence Act, 
it must be a statement made by him as to the cause of 
his death or to any of the circumstances of the transac- 
tion which resulted in his death, in a case in which the 
cause of that person's death comes into question. 
{Rowland, J.) BaKHORI GoPEz/. ABDUL HALIM. 

195 I C 107 = 7 BR. 876 --^ 14 E.P 84 = 
1941 P.W.N. 265 = 22 Pat.L T. 827 = 

A.I.R. 1941 Pat. 362. 

S 32 (1 ) — Statement relevant under — Statement 

made to Magistrate not authorised to record if’-^ Admis- 
sibility. 

Where a statement is relevant under the provisions of 
S. 32 (1), Evidence Act, it is not inadmissible by reason 
of the fact that the Magistrate who recorded it was not 
competent to record statement of a witness under S, 164, 
Cr. P. Code. {Mosely^ J.) SuLaIMAN v. THE KING. 

1941 Rang.L.R. 268 = 197 1.0 181= 

AIR- 1941 Rang. SOI. 
S. 32 (2) and (3) — Applicability — Memoran- 
dum of property made by deceased person for own in- 
formation — Statement not made in course of business 
and containing nothing against pecuniary interest— 
Admissibility. See 1940 Dig., Col. 588, SaBHAGIBAI 
V. pERKASH Chand. 191 1.O. 111= 13 R S. 126. 

S. 82 {2 ) — Chowhuddibandi papers of Zamin- 

dary — Admissibility. See 1940 Dig , Col. 588. 
Gadadhar Chowdhury V. Sarat Chandra. 

195 1.0 412 = 14 RO. 86= 72 0.L.J. 820 = 

AIR. 1941 Oal 193. 

S. 32 (2) — Jama Wasi! baki papers — Need for 

corroboration — Bengal Tenancy Act, S. 50. 1940 

Dig.. Col. 588. ABDUL WaHED v. NAGENDRA 
Chandra Lahiri. I.Xi.B (1940) 2 Oal- 569= 

192 LO 686 = 13 B.0.3S6. 

Ss 32 (3) and 167 — Deed not inter partes-^ 

Recital in as to boundary — Admissibility. See 1940 
Dig , Col. 588. THYAGARAJAN ChKITY r. NARAYANA 

Thevan. 192 I.O. 95= 13 B.M. 630. 

■ S. 32(3) — Scope^Statement against interest— 
Mortgage by trustee — Trust properties reeited as being 
own properties — Suit to remot'e trustee— Compromise 
decree declaring properties trust properties — Suit to 
redeem mortgage after deatk of mortgagor trustee— 
Decree — Admissibility to prove title of trust to proper* 
ties* 
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Sub-cl. (3) of S. 32 of the Evidence Act, read with 
the opening words of the section is to the effect that a 
statement made by a person who is dead is admissible in 
evidence when the statement is against his pecuniary or 
proprietary interest. G.H.-, who was the superintendent of 
a mosque in Madras, mortgaged certain properties of the 
mosque in 1873, holding himself out to be the owner. In 
1874, a suit was filed in the High Court of Madras by a 
Mahomedan on behalf of himseif and other members of 
the Mahomedan community of the locality where the 
mosque was situate against G, H . for removing him 
from the office of superintendent, alleging that he had 
wrongfully alienated the properties belonging to the 
trust. Tne suit was compromised, and the decree which 
was passed in accordance with the compromise declared 
that certain properties belonged to the mosque. The 
area of these properties was defined. In 1935 the 
trustees of the mosque brought a suit for redemption of 
properties which fell within the area of the properties 
dealt with in the earlier compromise decree. The com- 
promise decree in the suit of 1874 was sought to be 
relied on in proof of the title of the mosque to the pro- 
perties in suit. 

Held, that (7..^., being dead, and the compromise 
decree being in effect a statement by him that these pro- 
perties belonged to the mosque, a statement against 
G, H's proprietary interest, the decree was admissible in 
evidence under S. 32 (3) of the Evidence Act to establish 
the title of the mosque, though the statement could not 
affect the interests of the mortgagee or his successors in 
inteiest. {Leach, CJ. and Krtshnaswami Ayyangar^ 
/.) VENKATASUBBIAH CHETTY V. JUMMA MOSQUE, 

MylaPORE 63 L.W. 731== 1941 M.W.N. 532 * 
A.I R. 1941 Mad. 666 =(1941) 1 M.L.J. 754. 

Pedigree— Proof — Statement by dead 

member of family — Admissibility. 

Staiement as to relationship made by a dead member 
of the family who had special means of knowledge in 
respect of the relationship of the parties at a time before 
the question in dispute was raised is admissible to prove 
correctness of the pedigree. {Bhide and Din Mohammad, 

jj) khadam Hussain ». Mohammad Hussain. 

195 I C. 873 = 14 R.L. 106 = A.I.R. 1941 Lab. 78. 
S. 32 {b^—Statement as to existence of relation- 
ship — Statement by deceased that his property would go 
to a particular person— Admissibility . 

Among Burman Buddhists . who are incapable of 
making wills a declaration as to the devolution of pro- 
perty may be a declaration as to some degree of rela- 
tionship, and might also be relevant as conduct by the 
alleged adoptive father which throws a light upon the 
<juestion at issue. {Roberts, C*/. and Dunkley, Jf) 
Ma Nyun Yin v. Ma Kyin. 1941 Rang.L.R. 445 = 

A.I.R. 1941 Rang. 276 

S. 32 (5) — Statement as to non existence of rela- 
tionship— Admissibility. 

Where the question at issue is whether a certain per- 
son died issueless, a statement of a deceased that that 
person died issueless amounts to a statement relating to 
the existence of a relationship by blood, because the 
question whether that person left a son involves the 
question whether there is any blood relationship between 
him and the person who claims to be his son. The 
existence of any relationship within the meaning of 
S 32 (5) of the Evidence Act includes the non-existence 
of such relationship. If a statement relating to the 
existence of such relationship is evidence under that sub- 
section, any statement which implies that there is no 
existence of such relationship between two persons also 
comes under that sub-section. {Manohar Lall and 
Chatterii, //.) SUBA RAUT v. DINDAYAL CHOU- 


EVIDENCE ACT (1872), S. 35. 

DHURV. 191 I.C. 674 = 7 B.R. 274= 

3 R.P. 392 = A.I.R. 1941 Pat. 206. 

■■ ■ — - S. 32(7) — Proof of permanent tenancy — Tenancy 
trasisferable only if permanent — Statements in deeds of 
irons fer — Ad m t ssibi I ity. 

Per Pal, /. — Where the permanent character of a 
tenancy is in issue and the tenancy would be transfera- 
ble only if it were permanent, evc-y transaction of 
transfer will be relevant under S. 13 (a) of the Evidence 
Act as a transaction by which such permanent right was 
asserted. Statements supporting such permanent right 
made by dead persons in the documents evidencing these 
transactions would, therefore, be admissible under S. 32 
(7) of the Act. {Afasim Ali and Pal, JJ.') JOGENDRA 
Krishna v. Subashini. I.L.R. (1941) 2 Cal. 44= 

74 O.L.J. 145 = 45 O.W.N. 690 = 

ALR. 1941 Cal. 541. 

S. 34 — Books of account — Admissibility — If can 
establish liability. See 1940 Dig., Col. 589. LaL 
Chandra Mool Singh Tej Bahadur Singh. 

16 Luck. 36. 

““S. 34 — Construction — Books of account — Entries 
in — Proof of correctness and of books being kept in 
regular course of business — Sufficiency — Corroboration 
— Necessity for. 

S. 34 of the Evidence Act cannot be read as meaning 
that there should be independent evidence, besides the 
entries in books of account, that such and such articles 
valued at such and such amount were supplied on such 
and such date. What is necessary to be seen in each 
case is whether besides the entries in the account books, 
there is any evidence to prove that the transactions 
referred to in the entries actually took place. In the 
case of transactions which are numerous and which ex- 
tend over some length of time it is not reasonable to 
expect independent evidence to be given to prove each 
and every particular transaction. In such a case the 
genuineness of the account books, if they are regularly 
kept in the course of business, will be the determining 
factor. But mere proof of the correctness of the entries 
in the account books would not be enough. There must 
be some evidence to corroborate those entries. The 
evidence of the person who wrote the account books and 
in whose presence the transactions took place would be 
the best corroboration. Since he cannot possibly have 
independent recollection of the various transactions, he 
may, as provided in S. 159 of the Evidence Act, refresh 
his memory by referring to the account books. But, it 
is not necessary for him to prove that such and such 
articles valued at specific amounts were supplied on 
specified dates. If he proves the entries written by him 
and states that the transactions referred to in those 
entries actually took place in his presence or to his 

knowledge, the effect would be the same. Where how- 
ever, the dispute between the parties is confined to some 
particular items only, specific evidence may be available 
and should be insisted upon to prove those particular 
transactions. Mere general evidence to prove that the 
account books were regularly kept is not enough. 
{Chatterii ana Manohar Lall, JJ,) Ramgobind 
Prasad v. Gulab Chand Sahu. 20 Pat. 273^ 

196 I.O 67 = 14 R.P. 172=7 B.r! 990= 
22 Pat. L.T. 383=* A.I.R. 1941 Pat. 430. 

B.bb~^Entry as to age in school register— Ad-- 

missibility. 

There is a presumption that when a boy is admitted 
into the school he was accompanied by some close 
relative of his who must have been aware of his age 
The entry regarding the age of the boy in the schS 
register is. therefore admissible. {Almond, JC. and 
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Soof., /.) Kala Ram V. Fazal Bari. 194 1.C. 824= 
e, E.Pesh. 6 = A.I.E.1941 Pesh. 38. 

AJ • -il-i- ^ Entry as to age in school register — 
Admissibility and value. Sef 1940 Dig Col 5l‘9 

JANAKI Nath Roy ^ Jvotish Chandra 'acharya. 

I.L E. ( 1941 ) 1 Cal 234 = 193 I.C. 419 = 
Q ^ 13 II.C. 396 = A IE. 1941Cal. 41. 

• . ® Entry m birth register — Relevancy and 
value ofm regard to legitimacy of child— Name of 

? informant— Etfect of 

5-.. EvmENCE ACT. S. 112 54 L.W, 411. 

Pr«..«c c '^^“^'■o-ess.server’s report — Admissibility— 

son ^ witness. 1940 Dig., Col. 

300. Rewati z/. Mohan Lai.. ^ 

a « „ . 192 I.C. 45=13 R.L. 353. 

1040 suits— Admissibility. 

^^SANTA KuMARI DaSI 

Jnanendra Nath Ghose. 191 1 q g24= 

DiT^oi " maps— Admissibility^ fwo 

CHANDRA. 196 I c. 412= 14 H c. 86 = 

„ 0.1,. J. 320 = A I.B. 1941 Cal. 193 

^•S6--/^e,„urf,„aps—ya/u^or. 

surveys are concer- 

one; onlvfhr-ir^ accu“ e 

Zxima e R^n f " >>*» "'ap are ap- 

adiudication nf I made the basis for 

ac^..d,cat,on of land revenue. (M,ur and Khundkar. 

dary Co i rn ?Q, ^"'>napore Zamin. 

36-rA / e = A.I.B. 1941 Cal, 520. 

Preference ^ maps — Conflict between 

the Th^a^k revenue survey maps differ and 

T^k a?., fifT landmarks, the 

ed in^Te accept- 

boundary asrertained bv the map and the 

its basis ( Jt ^ pieader commissioner upon 

Its basis. {Akram.J,) Mantajaddin Alam. 
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opinion whether or not the expert's opinion is satisfac- 
tory. {Horwiily /.) Crown prosecutor v. Gopau 
195 I.C. 183= 14 B.M. 146 = 42 Cr.L.J. 696 = 

63 L.W. 396 = 1941 M.W.N. 218 = 
A.I.B. 1941Mad. 651 = (1941) 1 M.L.J. 476. 

S. 46 — Expert witness — How to be treated. See 

1940 Dig., Col. 592. E. M. Baines z/. Ram Sahai 
Sethi. 192 I.C. 747 = 13 B.L. 404. 

— S. 45 — Foot-print expert — Opinion of — Value of 
— If conclusive— Duty of Court to form own opinion. 
See 1940 Dig., Col. 592. PULLAYVA, hire, 

192 I.O. 704= 13 B.M. 687 = 42 Cr.L.J. 316 = 

A.I.E. 1941 Mad 88. 

Ss. 48 and 36 — Answers in Wilson's Manual-^ 

Admissibility, 

The answers to the questions given in Wilson's 
Manual are clearly admissible under S. 48 of the Evi- 
dence Act. being the opinion, as to the existence of a 
general custom or right, of persons who would be likely 
to know of its existence, if it existed. They are also 
admissible under S. 35 of the Act, as entries relating to 
a relevant fact contained in what may be regarded as a 
public record made by a public servant in the discharge 
of his official duty. \m. R, Jaya/kar.) SUBHANI v, 

NAWAB. I.L.B. (1941) Lah. 154=193 I.O. 436 = 

7 B.B. 665 = 1941 O.L.B. 343 = 43 P.L.E. 318 = 
3 B.P.C. 154 = I.L.B. (1941) Kar. (P.C.) 22 = 
1941A.L.J. 530 = 43 Bom-LB. 432 = 
1941 O.A. 347 = 1941 A.W.B. (Eev.)314= 

A.I.B. 1941 P.0.21 (P.O.). 

S. 64 — Scope of^If deals with mode of proof of 

previous convictions. 

S. 54 of the Evidence Act does not relate to the manner 
of proof of previous convictions, and relates only 
to the proof of previous convictions in certain cases. 
{Daiis, J.C. and Tyabji, /) POKAR CHUHARMAL i/. 
Emperor. I.LJt. (1941) Kar. 308= 

197 I C. 98 = A.I.B. 1941 Sind 178. 


.fl 4n ^ C.L.J 47 

the iudcmenT does not lay down tha 

If tLe Ldn ‘ ‘he partieJ 

■cognitnre'oTthluTrr 

parties thereto tK<f ^ to some of tin 

Accordingly a iudlrJ^ ' would apply 

some of the def#* h a previous suit agains 

the sec ion in admissible in evidence unde 

-ell as others against them a 

Monmotha MA-rt I^HOLANATH Chatterj 
45 O.W.N. 42( 

inp' piiafn* ^tld44 Applicability— Judgment appoint 

attack collaterail 

guardians and Wards Act. s. 48. 

Q A M.W.N. 237 = (1941; 1 M.L.J. 491 

hilitv— Rvf P^rtet—Admis^ 

>940 Dig., Col. 591. GadadHa 

— — ^ 320=A.I.R. 1941 Cal. 191 

expert of finger^prii 

P f- d^uty of Court to examine expert and hear h 
reason for hts opinion. 

A Court i^s not bound to accept the evidence of a 
expert, such as a finger-print expert, even though thei 
are no special reasons for not accepting it. Th 
expert, however, must be given an opportunity of ei 
plaining to the Court the reasons for his opinion, as 
IS only aUer hearing the expert’s reasons and elucidatic 
that the Court would be in a position to express a soun 


-Ss. 60 and 67 — Prior statements^ Mode of 

proof. 

Ss. 60 and 67 deal respectively with the proof of oral 
and written statements. These two sections do not lay 
down that such statements can be proved only by calling 
in the deponents themselves as witnesses. {Harper^ 
S.M. and Sathe, J.M.') SadHU RAM v. JUNGA. 

1941 A.W.R. (Rev.) 601= 1941 R.D. 603 = 

1941 O.A. (Supp.) 460 

Ss. 60 and 118 — Statement of child to other 

people — Child not examined as xoiiness — Admissibility. 

Evidence of statements made by a child to other 
people, or of conduct amounting to a statement, is not 
admissible in a criminal trial, when such child is not 
examined as a witness by reason of incompeiency to 
depose. {Barthy and Akram^ JJ.') Ka8HI NaTH 

Pande V. Emperor. I.L.B. (1941) 2 Oal. 180. 

S. 63 {^-^Uncertified copy of depositions^ 

Admissibility, 

An uncertified copy of a deposition can be used as 
secondary evidence only if it can be regarded as a copy 
made from or compared with the original. Where the 
man who is alleged to have made the copy is dead and 
so also is the man who compared it with the original, 
and their signatures only have been proved by a clerk 
who was acquainted with theirhandwriling.it cannot 
be accepted as evidence as it is not sufficiently proved 
that it was made from or compared with the originaK 
{Mukhen'ea, J.) NARENDRA CHANDRA DE e. 

Rajendra Chandra Chanda. 197 l.o. 46- 

46 0.W.N. 664-78 O.L J. 169- 

A.I.B. 1941 Oal. 506. 
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S. 66 and 0. P. Debt Conciliation Act, S. 6 

— Debtor's application to Debt Conciliation Board if an 
admission of liability within S, 65 (b). j 

The statement contained in the debtor’s application to ; 
the Debt Conciliation Board cannot be regarded as an 
admission within S. 65 (^), Evidence Act. It is a state- 
ment. Under S. 6, Debt Conciliation Act, the state- 
ment is not to be deemed a statement of the amount 
admittedly due but of the amount claimed. The debtor 
is in no sense promising to pay this amount; on the con- 
trary he is applying to a Debt Conciliation Board with a 
view to haying his liability cut down, and it cannot be 
inferred that there is any promise to pay anything or any 
admission of liability for anything. {Stone, C.J. and 
Vivian BosCy /.) UDHaO NaNAJI v, NaRAYAN 
VlTHOBA. 194 I.C. 120= 3E.N. 356= 

1941 N.L.J. 134 = A.I.E. 1941 Nag 95. 

' S. 65 — Secondary evidence — Original not pro- 
duced by person in possession though called upon — Alle^ 
gation of collusion between him and opposite party — 
Right to adduce secondary evidence. 

Where a party has taken all the necessary steps for 
the production of an original document but the docu- 
ment is not produced by the person in whose possession 
it is, he being alleged to be in collusion with the oppo- 
site party, the former is entitled to offer secondary 
evidence as to the contents of the documents in question. 
{Harries^ C.J. and Fazl Aliy /.) SHIVA ShaNKaR 
Bharthi Beni Ram. 22 Pat.L.T. 200. 

3. 65 (c) — Applicability — Previous convictions — 
Proof — Secondary evidence — Admissibility. 

S. 65 (<:) of the Evidence Act is not inapplicable to 
the case of previous conviction and secondary evidence 
could be admissible to prove previous convictions in 
cases where the records of the previous trials and 
convictions have been destroyed and are not available. 
But a mere conviction slip is not such secondary 
evidence. {Davis, C.J, and Tyabji, J.) POKAR 
Chuharmal V. Emperor. 

I.L.R, (1941) Ear. 308 = 197 I.C- 98 = 

A.I.E. 1941 Sind 173. 
— — Ss. 65 (e) and 74— Income-tax return — -State- 
ment of assessee showing details of income and profit 
and loss statement —If public documents — Certified 
copies— Admissibility in evidence— Income-tax Act, S,54 
— Scope. See 19^0 Dig., Col., 593. Rama RaO v. 
VENKATARAMAY YA. 192 I.C. 648 = 

13 EM 665 = (1940)2M.L.J, 267 (P.B.). 

S. 68 — Attesting witness — Duly to call — Hosti 

lityof witness if an excuse. See 1940 Dig., ^ol. 593. 
KALI CHARAN V. SURAJ BaLI. 191 I.C. 216 = 

13 E.0. 222= A.I.R. 1941 Ondh 89. 

— S. QB-^Attesting witness not proving mortgage — 
If bars proof by other evidence. 

Under S. 68 of the Evidence Act what is necessary is 
that an attesting witness, if available, should be called 
in evidence. It is wrong to think that a mortgage deed 
can be proved only by an attesting witness. If the 
latter is unable to prove it, there is no bar to its being 
proved by other evidence. {Vorke and Agarwal, JJ.) 
BaSHIRAN V. MAHOMED HUSAIN. 16 Luck. 615 = 

3BO. 433=193I.C. 161 = 1941 O.L.E. 259 = 
1941 A.W.E.(C.C ) 98 = 1941 OA. 211 = 
1941 O.W.N. 249 = A,I.E. 1941 Oudk 284. 

n -g, 68 Attesting witness — Requirements regard 

ing. ... , 

Under S. 68, Evidence Act, it is not necessary that an 

attesting witness should prove execution of a deed. It 

is sufficient that he is called and if he does not recollect 

or denies the execution, the document can be proved by 

Other evidence. {Agarwaly /.) SafJOO v. JaGATPAL 

Y. D. 1941—36 


EVIDENCE ACT (1872), S. 80. 


SInGH. 1941 O.W.N. 1298= 1941 A.L.W. 1099 = 
1941 A. W.E.(Eev.) 1109 = 1941 OA. 983. 
■ 3. 68 — Attesting witness — Sub-Registrar. See 

1940 Dig., Col. 593. GanPatrao v. Nagcrao. 

193 I.C. 41 = 13R.N. 287. 

■ S. 68 — Proof of attestation — Procedure — Hand- 
writing only proved — Presumption. 

No doubt only one attesting witness need be called, if 
that attesting witness speaks to attestation by the attest- 
ing witnesses. But if he does not do so. it is necessary 
to prove that the deed was properly attested by those 
other attesting witnesses. Where it is impossible to call- 
any attesting witnesses and where ail that can be proved 
is their handwriting it will be presumed, until the con- 
trary is shown, tha» the persons who purported to have 
signed were in fact attesting witnesses. i^Mya Bu and 
Moselyy JJ.) MaHOMED OSMAN v. JaMBULINGAM 
CHETTIAR. 195 I.C. 221=14 E.E. .0 = 


A.I.E. 1941 Rang. 122. 
■ S. 68, Proviso — ‘Execution’ — Meaidng in the 
case of mortgage. See 1940 Dig., Col. 594. Kali 
Charan V. buRAj Bali. 191 1 c 215 = 

13 E.O. 222 = A.I.R. 1941 Oudh 89. 
S. 68 Proviso — ‘Specifically denied’ — What 
may amount to. See 1940 Dig., Col. 594. Kali 
Charan v. Suraj Bali 19i i.c. 215= 

13 E.O. 222 = A,I.R. 1941 Oudh 89. 

“ S. 7^—Dahhal dihani—J f a public document- 
proof of. 

In view of the definition of public documents in S. 74, 
Evidence Act, a document purporting to transfer posses- 
sion under the orders of Court— a document of Dakhal 
dihani — is a public document and can be proved by 
means of a certified copy. {Sathe, A.AI) ASHRA- 

FUNNissAz/. Bishawbhar Nath. 

1941 R.D. 867(1) = 1941 OA. ^Supp.) 781(1) = 
„ _ 1941 A.W.E. tRev.; 907 (1> 

3. 74 — Survey and settlement report. 

A survey and settlement report prepared by an Assis- 
tant Superintendent of Survey being a public document 
is admissible in evidence. {Fazl Alt and Chatterji, 

/./•) Raja Brajasunder Deb v. Rajendra 
Narayan Bhanj Deo. 195 I.c. 313 = 14R.P. 100 = 
7 B.E. 897 = 22 P.L.T. 699=A.IR. 1941 Pat 260; 


S. 76 — Certified extracts given by patwaris 

Ad mi ssi bi I it y, 

Patwaris have been declared to be public officers under 
the Evidence Act, and certified extracts given by them 
from their records, are certified copies under S. 76> 
Evidence Act, and are admissible wuhout further proof 
{Sathe, A M.') ViDHYA SaGAR v. ShaMSHUDDIN. 

1941 O.A. (3upp.) 807 = 1941 A.W.R (Rev.) 933= 

1941 R.D. 920. 


Ss« 76 a^nd 77 — UncertiSed copy of public docu- 
ment— Admissibility. See 1940 Dig , Col. 595, 
Khadim ALiz/. Jagannath. 16 Luck. 230 = 

191 I*C. 166 = A.I.E. 1941 Oudh 77. 
— — S* tl— Statements and Applications tn revenue 
cases— Proof of— Certified copies— Admissibility. 

In proof of the fact of a statement made in a correc- 
tion of papers case and an application made in execution 
no better evidence could be produced than the produc- 
tion of certified copies taken from the judicial files. 
Formal proof of signatures- on the application is not 
nece^ary; still less is any further proof necessary in case 
of the statements. {Shirreffy J.M) Ram DaS 
saddu Kewat. 1941 O A. (Supp) 679 = 

^ ^^-^nlt^btltJy-^Statement recorded by 

Magtsirate under S 164, C>. P. Code-Dying declarl 
non of witness— Witness surviving injury and giving 
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evidence at trial — Statement made by him and recorded 
by Magiitrate — Admissibilily-^Magistrate-^I f to be 
called to prove. 

If a person whose dying declaration is recorded by a 
Magi'trate in hospital dies subsequently, the statement 
made by him in hospital can only be proved by the 
Magis’rate who has recorded it or some one else who 
heard that statement But when that person survives 
and gives evidence at the trial his statement is admis- 
sible in evidence for the purpose of corroborating or 
contradicting him. It is not necessary that the record* 
ing Magistrate should be called as witness to prove the 
statement. A statement lecorded by a Magistrate 
under S. l64,Cr. P. Code, in the course of an investiga- 
tion is evidence in a judicial proceeding, which under 
S. 80 of the Evidence Act can be proved without calling 
the person recording the same. ^ Agarwala, /.) 

Bishundhari Gopez/. Emperor. 1941 P.W.N. 622. 

■ 3. 80 — Applicability — Statement recorded by 

person not authorised by law to record it — Mode of 
proof of statement properly recorded. 

The presumption mentioned in S. 80, Evidence Act, 
could not arise in a case where the statement of a person 
as to the cause of his death is recorded by a magistrate 
not authorised by law to record it, and it has to be 
proved. But where it is recorded as authorised by law, 
it is not necessary that it should be proved by the magis- 
trate who recorded it, when the statement is not made 
in the presence of the accused. All that is required is 
that there must be proof of the identity of the person who 
made the statement. (^Mosely, /.) SULaimaN Z'. The 
King. 1941 Rang L.R. 268 = 

197 I.C. 131 = A.I.R. 1941 Rang. 30 . 

■■3 88 — Thakbast map and ihakbast kasia — 
Entries as to irrigation rights — Presumption of correct- 
ness — Evidentiary value of. See 1940 Dig., Col. 595. 
Harihar Prasad Singh v. JanarDulari Kuer. 

191 I.C. 276 = 7 B R. 153 = A.I.R. 1941 Pat. 118. 

S, 90 — Applicability — Copy not 30 years old. 

See 1940 Dig., Col. 595. GanPaTR.ao v. Nagorao. 

193 I.C. 41 = 13 E.N.287. 

S. 90 — Applicability — Document not purporting 

to be in any person's handwriting or to be signed by any 
knoun Person — Presumption — If arises, 

S. 90 of the Evidence Act cannot be relied upon for 
the proof of a document which does not purport to be in 
any person’s handwriting or to be signed by any known 
person. In suit in a Civil Court for rent of lands 
within an estate under the Madras Estates Land Act, 
the plaintiff who had to prove that the lands were not 
ryoti lands, tendered in evidence accounts showing the 
actual history of the payments of rent in respect of the 
lands in suit before 1893. These accounts, however, did 
not purport to be signed by any one or to be in any 
particular person’s handwriting. 

Held, the accounts could not be admitted in evidence 
as no presumption could be drawn regarding them 
under S. 90 of the Evidence Act. {JVadsw^rth. /.) 
NagaRAJA KaO t/. KOOTHaPPaN. 53 L.W 634 = 
1941 M.W.N. 618= A.I.R. 1941 Mad. 602 = 

(1941) 1 M.L.J. 759. 
....... . -^Ss 90 and 66 — Copy admissible under 65 — 

Presumption, if can be drawn. 

Where a copy is admissible under the provisions of 
S. 65, a presumption of correctness under the provisions 
of S 90 can be drawn in respect of the copy as well. 
\Almond, J.C. and Soofi, /.) GURDIT SiNOH w. SiRl 
Ram. A.I.R. 1941 Pesh 89. 

—3. 90 — Production of copy-^Presumption. 

If a copy more than 30 years old is produced from 
.proper custody, the sigiatures authenticating the copy 


EVIDENCE ACT (1872). S. 92. 

may be presumed to be genuine; but the production of a 
copy is not in itself sufficient to justify any presumption 
of due execution of the original. {Becketty /.) 

Harnam Singh v. District official Receiver. 

A.I.R. 1941 Lah. 400. 

S 90 — Scope of — presumption of genuineness of 

original from certified copy — If can arise. 

It is not permissible to invoke the assistance of S. 90 
of the Evidence Act to prove the genuineness of original 
by the production of the certified copy. {Ghulam 
Hasan, /.) AMJaD HDSAIN v. KaISUNNISA 

194 I.C. 865 = 14 R.O. 45=19410.L.R. 534= 

1941 O.W.N. 669 = 1941 R D. 387 = 
1941 O.A. 462 = 1941 A. W.E. Rev ) 408 = 

A.I.R. 1941 Oudh 433. 

S. 91 — Scope and effect of — Contract reduced to 

writing when made — Oral evidence to prove contents — 
Admissibility. 

Where the terms of a contract have been reduced to 
writing at the same time as it is made, the document 
only, or if permissible, a secondary evidence of its 
contents can be the on'y evidence available to prove the 
document under S. 91 of the Evidence Act the parties 
are debarred from adducing oral evidence to prove such 
contract. {Mahomed Noor and Dhavle^ //.) 
Janardan PaRIDA V, Prandhan Das. 

22 Pat.L.T. 666. 

"S. 92 — Adjustment of decree — Oral contract — 

Admissibility. 

Vtx Young, C .J. — S. 92of the Evidence Act clearly 
refers to a contract, grant or other disposition of pro- 
perty entered into by agreement between the parties to 
the document. It cannot refer to a decree which is im- 
posed upon one of the parties by force majeure. There 
is no mutuality about a decree which is passed in ac- 
cordance with the wishes of one party and contrary to 
the wishes of the other. The section cannot, therefore, 
bar the setting up of an oral contract to operate as an 
adjustment of a decree {Young, C.J. Dalip Sin^h and 
Monroe, //.) UdHAM SiNGH ATMA SinGH. 

I.L.R. (1941) Lah. 383=1941.0. 1= 
1941 O.W.N. 815=13 R.L. 507 = 1941 R.O. 574- 
1941 O.A. (Supp.) 660= 941A.L.W 665- 
1941A.W.R. (Rev.) 667 = 43 P.L.R 192- 

A.I.R 1941 Lah. 149 (F B.). 

S. 92 — Applicability — If limited to parties and 

representatives. 1940 Dig., Col., 596. SURAVYAr. 
Mangayva. A.I.R. 1941 Mad. 346. 

S. 92 — Construction — "Between the parties to 

any such instrument" — Meaning of. 

The words “between the parties to any such instru- 
ment" in S. 92 of the Evidence Act refer to the parties 
who on the one side and the other came together to 
make the contrrtCt or disposition of property, and do 
not apply to questions raised between the parties on the 
one side only of a deed regarding their relations to each 
other under the contract. {FasU Alt, /.) LaKSH- 

mana Sahu V. Simachat.a Patra. 

194 1.O. 739 = 14 R.P. 68-7 B.B, 817- 

A.I.R. 1941 Pat. 2U. 

' 'S 92 — Intention of parties — Ackncnvledgment of 
liahility^Oral evidence — Admissibility — Surrounding 
circumstances — If can be looked into. 

The law is well settled that to prove an acknowledg- 
ment of liability oral evidence of the intention of the 
party said to have made the acknowle^lgment is not 
admissible for construing the writing given. It is equally 
settled that in construing such a writing it is legitimate 
to look to the surrounding circumstances. {Mitttr mstd 
Akram //.) MAHOMED HAIDERAU KHAN 9* 

Brojkndra Kumar. 45 O.W.N, 203. 
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■ -S. 92 — Mortgage — Stipulation that payment 

should be pr(/ved only by endorsements on bond — Pay^ 
ment evidenced by receipt — If can be proved. 

There was a stipulation in a mortgage-bond to this 
■effect: “When 1 shall pay any kist I shall get the pay- 
ment endorsed on the back of the bond. Except such 
endorsement on the back of the bond any other re:eipt 
or oral or documentary evidence regarding payment 
will not be entertainable in Court and will be null and 
void.” 7'he mortgagor made a payment which was not 
endorsed on the bond, but the payment w'as evidenced 
by a receipt signed by the mortgagee. 

that although it was open to the mortgagee to 
refuse to appropriate towards the mortgage-debt any 
payment which might be made by his debtor and not 
endorsed on the mortgage bond, the condition that he 
need not appropriate it tc the mortgage debt had on the 
face of the receipt been waived by him for the receipt 
clearly showed that he had in fact appropriated the 
payment to the mortgage-debt, notwithstanding that he 
had in the bond reserved himself power not to do so. 

, that the undertaking given by the mort- 
gagor that he should not offer any other evidence of 
payment except endorsements on the bond and that if he 
^id, the Court should not receive it, was not binding 
4ipon the Court which was not a party to the under- 
taking, and that if evidence was tendered what the Court 
was to see was whether it was admissible under the 
Evidence Act and not whether in tendering it some 
breach of contract had been committed, and that in 
tendering it the mortgagor had committed a breach of 
his undertaking. The mortgagee’s remedy was to sue for 
^damages for the breach. {Rowland, /.) SagO Rai v. 
Ramjee Singh. 196 I.C. 646 = 

14S.P. 220 = 8B.R.70. 

-3. 92 — Scope— ^Mortgage — Provision that pay- 
ments towards debt should be proved only by endorse- 
ments on bond — If precludes proof of payment by other 
evidence. 

Where a mortgage deed contains a stipulation that 
the only evidence which the parties could rely upon in 
support of any payments made in satisfaction of the 
mortgage debt should be payments endorsed on the 
mortgage deed itself, it does not preclude the parties 
from adducing other evidence to prove discharge. It is 
■open to the mortgagor to rely on evidence other than the 
•endorsements on the mortgage bond in support of his 
plea of discharge. S. 92 of the Evidence Act does not 
bar such evidence. {Agarwala, /.) RAM KiBPAL 

Choudhury V. Baleswar Choudhury. 

192 I.C. 861 = 7 B E. 423 = 13 R.P. 624=* 

A.I.B. 1941 Pat. 246. 

-——3. 92, proviso (1) — Life insurance policy — 

Proof that assignee effected insurance for his own bene- 

/f t — Ad mi ssi bili ty. 

Under S. 92, proviso (1) of the Evidence Act, it is 
open to a Life Insurance Company to prove facts which 
show that the contract of insurance was illegal. The 
•company is, therefore, entitled to prove facts showing 
that the insurance was really effected by the assignee of 
the policy for his own use and benefit and not for the 
use and benefit of the assured. {Abdul Rashid, /) 

Mani Shankar Someshwar Pandya v. allianza 
Und Stuttgarter I.abens Versicherungs 
Bank 193 I.O. 165 = 13 E.L. 429 = 

42 P.L.R. 801 = A.I.R. 1941 Lah. 33. 

3.94 — Absence of ambiguity — Reference to sur- 
rounding circumstances and conduct—Permissibility. 

Contemporaneous circumstances and subsequent 
conduct of the parties are not admissible when there is 
mo ambiguity in the deed and legal construction can be 


EVIDENCE ACT <1872). S. 106. 

put on it. (Agarwal, /) BlSHESHWAR SiNGH 
ACHHAIBaR Din. 195 I.C. 242= 1941 O.L.R. 568 = 
1941 A .L. W. 670 = 14 B.O. 63 = 1941 R.D. 489 = 
19410 A 560-1941 A W.R (Rev.) 581 = 
1941 O.WN. 820= A.I.R. 1941 Oudb 607. 


S. 96 — Promissory note bearing both English 

and Malayalam dates — Inconsistency — Evidence as to 
date of note — Admissibility. See LIMITATION ACT, 

S 25 (1941) 1 M.L.J. 602. 

S. 101 — Onus immaterial — Both side> entering 

into evidence. See 1940 Dig., Col. 598. NaND Kish- 
WAR BUX Roy V. GoPAL Bux R/M 

I.L.R. (1940) Ear. (P.c.) 236. 

■'Ss. 102 and 105 — Scope of burden of proof on 
the prosecution and accused. 

( Per Iqbal Ahmad. C.J.). — The burden of proving 
the existence of circumstances bringing the case 
within the ‘exception' or 'proviso' is no doubt 
cast cn the accused by S. 105, Evidence Act, but 
this doss not in any way absolve the prosecution of the 
burden laid on it by S. 102. The burden of proof, so 
far as the entire ‘proceeding* is concerned, remains on 
the prosecution, even though the burden of the ‘fact in 
issue' pleaded by the accused is cast upon him. Hence 
it is manifest that even in cases to which S. 105 applies 
the prosecution has to prove the guilt of the accused. 
{Iqbal Ahmad, C.J., Collister, Allsop, Baipai. Ismail, 

Braund and Mulla, //.) ParbhOO z;. EmPerOR. 

1941 A.WR. (H.C.) 320= 

1941 A.L.W. 1037 = 1941 A. CrC 267= 

1941 0. A. (Supp ) 885 (1) = 1941 A.L J 619 = 

AI,R. 1941 All. 402 (F B.). 

— S. 103— Scope and effect of— Good faith— Bur- 
den of proof under S. 14, Lirhitation Act. See LlMITA- 
TlON A ^ct. S. 14. (1941) 1 M.L.J. 267. 

S. X05—£/fect on the onus «// the Crown. 

Pei Collister, J . — The onus is certainly on the 
Grown to prove all the facts which constitute the elements 
of the offence, and if there is any reasonable doubt left 
in the mind of the Court as to whether these facts have 
been established the accused person is entitled to the 
benefit thereof; but this general onus is subject by 
^atute, to ^ the special onus which S. 105, 
Evidence Act imposes on the accused person, and when 
the Legislature has enacted specific provisions in the 
Evidence Act as to what amounts to proof or disproof 
the Court will not be justified in falling back upon the 
general principle that theCrown must prove the prisoner's 
guilt. So far as Courts in India are conserned. the law 

of evidence is embodied in the Evidence Act and the 

Courts in India are strictly bound by its provisions 

when considering the question of onus of proof and its 

^scharge Ahmad, C. J , CclliHer, Mhop, 

tiajpa,, Ismatl, Braund and Mulla, //.) PARBHOO 

V . Emperor. 194i a W.e (H 0 ) 320= 

1941 A.L.W. 1037= 1941 A CrC 267= 
1941 O.A. (Supp) 886 1 = 1941 A.L. J. 6lL 

AI.R. 1941 All. 402 (F. B.). 
^S. 106 and Penal Code. S. 96-/>/^a of a 

general exception in defence^Evidence failinr tA 
affirmatively substantiate plea but creating reasonahU 
doubt .Accused if entitled to be acquitted 

Full Bench {Coliister, Allsop and 

^. dissenting) Having regard to S 96 of 

the I. P. Code and S. 105 of the Evidence Act. in a 
c^e in which any general exception in the I P Code is 

pleaded by an accused person and evidence is* adduced 

to support such a plea, but such evidence fails to satisfy 
the Court affirmatively of the existence of circumstance 
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bringing the case within the general exceptions pleaded, 
the accused person is entitled to be acquitted if upon a 
consideration of the evidence as a whole (including the 
evidence given in support of the plea of the said general 
exception) a reasonable doubt is created in the mind of 
the Court whether the accused person is or is not en- 
titled to the benefit of the said exception. i^Iqbal 
Ahmad. C.J. Collistert Allsop, Bajpai, Ittnail, Braund 
and Mulla, //.) PaRBHOO t/. EMPEROR. 

1941 A W R.(H.C ) 320 = 1941 A.L W. 1037 = 

1941 A.Cr.O. 267=1941 O.A. (Supp) 886(1) = 

1941 A.L J. 619 = AJ R 1941 All. 402 (F.B.). 

"■ "“S. 105 — Plea of self-defence — Burden of proof 

— Statement of accused — When can be acted on. 

Per Young, C.J . — There appears in some quarters to 
be the opinion that where an accused person has ad- 
mitted paiticipation in a fight, in which one of the other 
party is killed or injured, but pleads that he acted in the 
exercise of the right of self-defence, it lies heavily upon 
him under all circumstapees to prove under S. 105 of 
the Evidence Act the facts necessary to establish his 
plea. It must be remembered that in the vast majority 
of such cases in this country the accused persons are 
usually the only persons who could appear as witnesses 
in their own self-defence and they are barred from doing 
so by the law of procedure. The Courts, therefore, must 
be prepared to take their statements into consideration. 
In a case where the prosecution evidence is wholly un- 
reliable and there is no other evidence to suggest that 
that part of their statements in which they put forward 
the plea of self-defence, is not correct, the Court has no 
other alternative but to accept their statements and act 
upon them. {Y oung, C.J. and Skemp^ /,) Gulab v. 
'Emperor. 196 1.c. 390= 14 R.L. 166= 

42 Cr.L. J. 861 = 43''P.L.R 144 = 

A.I.E. 1941 Lah. 333. 

S. 106 — Scope — Burden of proof — Exception 
contained in body of statute and one not so included — 
Distinction, if any. 

The rule laid down in S. I05 of the Evidence Act is 
a general provision which imposes tlie burden of bring- 
ing himself within an exception upon the person who 
relies upon the exception ; there is no distinction between 
a case in which the exception is contained in the body of 
the statute imposing the prohibition and a case in which 
it is not so includerl. (^Beaumont, C .J. and Macklin, 

J.) Emperor r>. Dahyabhai savchand. 

196 I.C. 826-=14R.B. 82=42 Cr.L.J 783 = 
43 BomL.R. 619 = A.I.R. 1941 Bom. 273. 

' S. 105 — Self-defence — Plea in answer to charge 
of murder— Hurden of proof. See 1940 Dig., Col.. 599. 
SUBBIGADU Jure. 192 I.C. 626 = 18 R.M 683 = 

42 Cr.L.J. 305 = A.I.B 1941 Mad. 230 = 

(1940)2 M.L J.1018. 

■ S. 106 — Negligence alleged against public body 
—Burden of proof. See 1940 Dig , Col., 599. RaMDAS 
TOPANDAS V. SUKKUR MUNICIPAl.lTY. 

1921.0. 494 = 13 R S. 191. 

® 110 — Boundary dispute — Possession of disput 
ed land — J f important element. 

In the case of a boundary dispute between the parties 
the possession of the disputed land is an important ele- 
ment to be taken into consideration in determining the 
dispute. (Nasim AH and Pal. JJ.) FaNJNDRA Nath 

Dutta^z/. Satya Charan De. A,IR. 1941 Cal. 632. 

112 — Applicability — Maternity in dispute. 

1940 Dig., Col., 600. NaND Kishwar Bux KOy 
V. Gopal Bux Rai. I.L.E. (1940) Kar.(P.O.) 235. 
— — S . 112 — Presumption under — Rebuttal — Mere 
denial of paternity by parents—Sufficiency— Proof of 
non-access — Necessity, 


EVIDENCE ACT (1872), S. 114. 

Though it may be proved that a person was born 
before the rukhsati and that the conduct of the parents 
was such as to throw doubts on his legitimacy, that 
would not be sufficient to rebut the presumption raised 
by the fact of the birth of the person concerned during 
the continuance of a valid marriage between the parents. 
Under S. 11 2, Evidence Act that fact must be consider- 
ed conclusive proof that he is the legitimate son of the 
parents unless it can be shown that the parents had no 
access to each other at any time when he could have 
been begotten. {Bennet and Madeley^ JJf) MaSOOMA 
Begam V . Mahomed Raza. 

1941 A.W.E. (C.O.) 366 = 1941 O.A. 966= 

1941 O W.N, 1286. 

■ ■ —3. WS,— Scope and effect — Proceedings under 

S. 488 for maintenance of illegitimate child — Admission 
of paternity by alleged putative father — Relevancy in 
absence of proof of non-access between applicant and her 
husband. 

In proceedings under S, 488, Cr. P. Code, ail admis- 
sion of paternity of an illegitimate child by the alleged 
putative father are irrelevant in view of thecleai wording 
of S. 112, Evidence Act, if the applicant mother fails to 
prove that she and her husband had no access at the 
time when the child could have been begotten, {f/orwil/^ 
J.) Raji Bai ammal V. Nathar Sahib. 

1941 M.W.N. 1037=(1941) 2 M.L.J. 693. 

S. 112 — Scope — Rebuttal of presumption of legi* 

timacy — What amounts to-^BurJen of proof of non^ 
access — Evidence Act, S 35. 

The effect of S. 112 of the Evidence Act is that where 
a child is born during lawful wedlock, that child will have 
to be assumed to be the child of the man who was at the 
time the husband of the mother, unless it is shown that 
they had no opportunity of sexual intercourse in conse- 
quence of which the child could have been begotten. 
Every assumption is to be made in favour of legitimacy 
of a child born in lawful wedlock, and the onus of prov- 
ing non-access or illegitimacy is on the party alleging the 
same. The law requires in such cases the positive 
proof of a negative fact, that is, non-access as between 
the parties to the marriage, and the mere fact that they 
are living separately in two different houses is insufficient 
to establish non-access. The fact of non-access has ta 
be proved like any other physical fact and may be esta- 
blished both by direct and circumstantial evidence of ao 
unambiguous character, but unless such evidence is forth- 
coming, it will not be possible for any Court “to believe it 
to be probable that there was no access,*’ An entry in 
the birth register containing the name of the mother 
only does not warrant] the inference that the child born 
is not illegitimate. An entry in the birth register may 
be relevant under S. 35 of the Evidence Act to show the 
date of birth, but the question as to how’ far the fact 
that the name of the mother and not that of the father 
was given by the informant would bear on the question 
of the child's legitimacy, even if it is assumed to be 
relevant, depends largely on the means the informant 
may be shown to have possessed of the knowledge in 
connection with the child’s birth. If the informant is a 
stranger, who did not know the father, the statement, 
even if relevant, would be wholly unimportant, and th& 
entry would be of no value when the informant is not 
examined and no explanation is given for his non-exa- 
mination by the party relying on the entry in support of 
I his plea of illegitimacy. (Abdur Rahman, j!) 

Manicka MUDAI.IAR I/. Ammakannu. 54 IkW. 411. 

■ — S. 114 — Birth of children — Presumption that 

they were horn alive. 

In the case of a young woman giving birth to her first 
child and entirely unattended during Uie process no pr^ 
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EVIDENCE ACT (1872), S. 114 

Sumption can reasonably be made under S. 114 that the 
child was born alive. {Almond^ J.C.and Soofi, /.) MT. 
Hassan Pari V. Emperor. 1931.0.284= 

42 Cr.L. J. 381 = 13 B. Pesb 51 = 

A.I.R. 1941 Pesh. 22. 


S. 114 — Business acts — Presumption. 


Under S. 114 of the Evidence Act, there is a presump- 
tion not only that official acts are regularly performed 
but also that ordinary business acts are normally carried 
put. Therefore, in'the absence of any evidence to the 
contrary, the Court can presume that a power-of- 
attorney which was stamped was in fact stamped by the 
proper officer in the Financial Commissioner’s Office. 
{Blacker. /.) THE PEOPLES’ INSTALMENT AND 

Savings Bank, ltd., Lahore v . Gian Chand. 

196 1.0. 619=14 R.L. 161 = 43 P.L R. 499 = 

A.I.B. 1941 Lah. 345. 

S. 114 — Finger prints of accused found on piece 

, ^ A .. 


EVIDENOE AOT (1872), S. 114. 

Where an old bell stolen in the city of Bombay was 
found with the accused thirteen days after the theft it 
would not be right to presume that the accused knew or 
had reason to believe that it was stolen merely on the 
ground that he was shown to be in possession of it 
thirteen days after the theft. {Beaumont. C. J. and 
Macklin. /.) EMPEROR z/. MaVJI NanJI 

196 10. 626 = 14 R.B 131 = 42 Or.LJ. 893 = 
43 Bom.L.R. 629 = A.I.R. 1941 Bom. 325. 

S* 114, 111. {yi)^~Accotnplice^~Faliie of evtdenc€ 


of stolen property — Presumption. 

It is more than doubtful if any presumption under 
S. 114 can arise against any person merely because his 
finger-prints were found upon a piece of stolen property. 
iBariley and Mahomed Akram, JJ.') TaRA Mia v. 

Emperor. 196 l C. 679= A.I.R. 1941 Oal 479. 

■ S. Knowledge of place of concealment — 

presumption. 

The mere knowledge of the place of concealment does 
not necessarily lead to the conclusion that the person 
havine: such knowledge participated in the act of conceal- 
ment, if the place is not his own. {Bhide and Din 
Mohammad-, JJ.) DaS RaM v. EmPEROR. 

43P.LR.600=A.IB1941 Lall.471. 

S. 114 — Presumption as to legal proceedings. 

See Agra Tenancy Act, S. 44 and Evidence act, 
s. 114. 1941 R.D. 198. 

. S. 114 (a) — Presumption of guilt — When could 

■arise. 

The onus in a criminal case always rests on the pro- 
secution and never shifts on to the accused. Before 
raising a presumption of guilt under S. 114 (a) of the 
Evidence Act the jury or the Court, will be entitled to 
take into consideration the explanation of the accused in 
defence, whether supported by evidence or not and to 
find out for itself whether the explanation given by the 
accused even though not believed in its entirety, is such 
as to raise a reasonable doubt in the mind of the jury or 
ihe Court as to the guilt of the accused. {Gkulam. 
Hasan , J.) NAND LAL v. EMPEROR. 

196 10 166'^14R.O. 160=1941 A.Cr.C. 229 = 
1941 A.W.B. (C.C.) 287= 1941 O.L.R 649 = 

42 Cr.L. J. 818 = 1941 O. A. 773 = 
1941 O.W.N. 1061 (2) = A.I.R. 1941 Ondh 618. 

— S. 114t IB* (S') — Presumption — When to be 

firawn Duty of Court — Old brass bell stolen in 

Bombay city found with accused thirteen days after 
iheft^Presumption—If can be drawn. 

The question as to what period is covered by the ex- 
pression “soon after” in 111. (a) to S. 114 of the Evi- 
dence Act must vary according to the circumstances of 
each case. The Court is not bound to draw this pre- 
sumption and the Court must always ask itself whether 
in the circumstances of a particular case the presump- 
iion is one which in fairness to the accused can be 
drawn. In the case of property of some value, where it 
as very unlikely that the man from whom the accused 
£ot it had come by it honestly, or in the case of property 
stolen in a village where there are not likely to be many 
dealings in it. the presumption may drawn more 
readily than in the case of a theft in a big and promi- 

nentcityofa common article like an old brass bell. 


of. 

Though in. (b) to S, 114 of the Evidence Act 
provides that a Court ‘may’ presume that the evidence 
of an accomplice is unworthy of credit, unless corrobo- 
rated the word ‘may’ is not ‘must.’ Therefore in spite 
of all that has been said to the contrary in law the 
evidence of an accomplice stands on the same footing as 
any other evidence. The Court is not obliged to hold 
that he is unworthy of credit and must be corroborated 
It is for the Court to consider ^fter taking into consider- 
ation all the circumstances, one of which being that he 
is an accomplice, whether it does or does not rely on the 
evidence. To entirely rule out the uncorroborated 
evidence of an accomplice might in many cases lead to 
miscarriage of justice. {Thomas, C.J) Jagpish 
Narain V. Emperor. 1941 A.W.R. (C.C ) 368 = 

1941 O.A. 947=1941 O.W N. 1256. 

— : — S. 114, 111. {Jo)— Accomplice's evidence 

Corrohoration^Circumstantial evidence~If sufficient 
It is firmly established both in England and India 
that in practice an accomplice must be corroborated in 
material particulars before the accused can be convicted 
The corroboration however need not be direct evidence 

that the accused committed the crime; it is sufficient if 
it is merely circumstantial evidence of his connexion 
with the crime. {Skemp. J.) SafdaR Ali SHaT^ 
Emperor. 193 l.c, 878= 13 R l 603 = 

42 Cr.L.J. 497 = A IR. 1941 Lah. 82. 

be rais^ of Court — Presumption — 2f to 

The presumption mentioned in S. 114 of the Evi 

dence Act is a permissive presumption and a Court of 
fact cannot be compelled to raise the presumption in 
favour of either party. Ugarwala, /.) Jagd^h 
CHANDRA Deo Dhabal V. Biseswar LAL ^ 

194 1.C. 428 = 13 E.P. 716 = 7 B R. 767 =. 
■*••1 E- 1941 Pat. 6S6. 

raised P’-tsumption under — When 

S. 114, III. (^) of the Evidence Act simply raises = 
presumption as to the regularity of the procedure if 
the official act is as a matter of fact proved to be 
and not otherwise. {,Nasim Ali and Mukieriea //I 
Manindra Chandra Roy v. Gopi Ballav Sen 

Generally speaking there is a good deal to be said for 
the contention that a suit should succeed on thp 1. ^ 5 
that the defendant had not cared to enter thp 
box and testify as to the truth of his case 
defendant is of opinion after the plaintiff's rfcl u ? 
been completed that the evidence was so discrpnllf a 
doubtful as to make it impossible for anv r 
believe it, then if he so liked to take the risl/l,p 
fied in not giving evidence. (ZJutuVr.) BHANwrR'LA'r' 

S. 114, lU. {g)-Failure ioprodu^'^'.f' 

receipts-Inference, Produce relevant 
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Where there is a dispate as to the area actually set- 
tled with the defendants and the receipts given by the 
plaintiff for the nazarana paid which would enable the 
ascertainment of the actual area settled, are not pro- 
duced by the defendants, it goes to show that the defen- 
dants are deliberately keeping them back as they went 
against them. {^Sathe, J.M.) AMREZ SiNGH i-. SHU- 
KUHUi l«AH. 1940 RD. 608 = 

1941 A W.R. (Rev.) 96 = 1941 O.A. (Supp ) 83 

' S. 115 — Abandonment of property — Sales and 
purchases without protest — Subsequent assertion of 
title— If permissible. See ABANDONMENT. 

1941 Rang.L.R. 163. 

S. 115 — Acquiescence — Building on another’s 
land not bona fide — Plea of estoppel — If can avail. See 
19-10 Dig., Col. 601. Kanhaiya Lal z/. Hamid Ali. 

15 Luck. 619. 

- S. 116 — A. quiescence — Division of kidding by 
litigation — Stranger profiting from it and abiding by 
it — If can later on seek to question it. 

A person though not a party to the litigation th it 
effected a division of holding, has nevertheless pro6ted 
from it and has all along abided by it, cannot later on 
seek to question the divisitin of holding on the ground 
that he was not a party to that litigation, i^Sathe^ J.M.) 
CHiRANjt Lal Kam Prasad. 

1941 A.WR. (Rev.) 924 = 1941 O.A fSupp.)798 = 

1941 R.D 813. 

— S. 115 — Acquiescence — Mortgage by son of houst 
left by deceased father — IVidow of deceased signing 
mortgage deed after hearing its contents — Right of rest 
dtnce and maintenance as against mortgagee — Estoppel . 

Where a houi=e left by a Hindu father is mortgaged 
by his son and the widow of the deceased has signed the 
mortgage deed alter hearing its contents and as token ol 
consent, the widow has acquiesced In the transaction to 
the ex'ent of surrendering her rights of residence and 
maintenance, she is estopped from claiming tho'C rights 
against the mortgagee {Almond, J C. and Mir Ahmad. 
/.) jASODAN Devi v. Iai Gopal. 198 I.C 631 = 

13 R. Pesh. 63 = A.I.E. 1941 Pesh 17 

■ S. 116 Acquiescence — Requisites, 

Acquiescence which will deprive a man of his legal 
rights must amount to fraud. A man is not to be 
deprived of his legal rights unless he has acted in such a 
way as would make it fraudulent for him to set up those 
rights. {Thomas, C.J. end Ghulam Hasan, J.) RaM 
AVAPH PANDE?/. GHISA PaNDE. 

96 I.C. 880 = 1941 R.D. 782= 14 R 0. 128 - 
1941 O.A. 726= 1941 A W.R. (Rev.) 760 = 
1941 O.W N 1021= 1941 O.L.R. 630 = 
1941 A.L.W. 871= A.I R. 1941 Oudh 611. 

S. 116 — Consent decree^Estoppel — Te t. 

The test for determining whether there is an estoppel 
in any particular case in con-equence of a decree parsed 
on a compromise must depend upon the answer to the 
question “Did the parties decide for themselves the 
particular matter in dispute by the compromise and was 
the matter expressly embodied in the decree of the Court 
passed on the compromise or was it necessarily involved 
in, or was it the basis of, what was embodied in the 
decree”? 35 Mad. 75, Rel. on. A bond was payable in 
ten annua] instalments. The plaintiff instituted a suit 
for recovery of certain sum when two instalments re- 
mained unpaid. This suit was compromised and the 
parties came to an agreement that a decree for the two 
instalments should be passed, but that no further claim 
should be made by the plaintiff without going into the 
accounts relating to the balance. In a subsequent suit 
by the plaintiff it was pleaded by the defendant inter 
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alia that full consideration for the bond had not beea 
paid : 

Held, that the compromise decree in the previous suit 
could not be considered to be tantamount to an admis- 
sion that full consideration had been paid for the bond. 
Hence the consent decree in the previous suit was not a 
bar to the pleas raised by the defendant in the subse- 
quent suit. {Bhide, /.) ATA MOHAMMAD v, LACHH- 

MAN Das. 1931.0 781=13B.L 492=- 

A.I.R. 1941 Lah. 116. 

S. 115 — Description in suit as occupancy tenant 

— If operates as estoppel in suit to eject him as non^ 
occupancy tenant. 

The mere description of the tenant as an occupancy 
tenant would not constitute an estoppel in a suit to eject 
him as non occupancy tenant. To constitute estoppel- 
the action of the opposite party must have led the other 
party to do something that they would not other- 
wise have done. {Darling, SM.and Bomford,JM.y t 
MACKINNON V. SaMPAT KUMAR i^INHA. 

1941 RD. 678. 

S. 115 — Essentials of estoppel — Plea of a parti- 
cular status based on a doiument^If can operate as an 
estoppel. 

Under S. 115, Evidence Act, a person is estopped only 
when he has by his declaration or act intentionally 
• aused or permitted another person to believe a thing to 
be true and to act upon such belief. If a person in suit 
claims a certain status on the strength of the interpreta- 
tion put by him on a certain document, he cannot be 
said to have led the other party to believe a thing or act 
on its belief, foi it was open to the latter to examine the 
d<»cument and to decide for himself whether the inter- 
pretation put by the opposite party was correct or not. 

The action of the defendants in resisting various suits 
;)nd applications filed by the plaintiff against them in 
Revenue Courts on the ground that a particular docu- 
ment w'as a mortgage and not a theka, cannot operate as 
an admission or as an estoppel against those defendants- 
in subsequent suits. {Harper, S.M and Saihe, J Mj) 
viakka Lal Ganga Singh. 1940O.W.N. 1238= 

1940 R.D, 682=1941 A.W.R (Rev ) 80 (2) » 

1941 O.A vSnpp ) 69. 

“ *^—8 116 — Estoppel — None if truth known Soe 
1910 Dig., Col. 604 LORIND CHAND v. PUNJAB- 
NATIONAL Bank, Ltd. 191 1 0 830= 

IS R L. 336. 

' "" S. 115 — Estoppel under — Plea when can he 
raised^ Invalid mortgage — Valid sub mortgage by 
mortgagee — Representation by envner as to validity of 
mortgage — On ner if can sue to recover possession based 
on tide. 

In order that an estoppel can be raised under the 

provisions of S. 1 15, Evidence Act, the representation 

must be a lepresentation of fact and not of law; and also 

there can be no estoppel against the provisions of a 

statute. Where a person mortgaged his property over 

100 Ks. in value by an unregistered instrument but the 

mortgagee in his turn created a sub mortgage by a 

proper registered instrument, it was held the mortgagor 

could sue to recover the propertv basing his claim on his 

title though he might have made representations to Ms 

mortgagee which might amount to recognition of the 

legality of his mortgage The representation was held to 

be in regard to a matter of law and not in regard to a 

matter of fact {Roberts C.J. and Dunkley, /) MA 

MO E V. Ma Kun Hi aing. miBaug-LR 809-« 

197 LO 20=A.1.B. 1941 Bang, 284. 

■ S. 116 — /nconsistent pleas^—Forum of proeeed- 
ings. 


THE YEARLY DIGEST, 1941 


573 


INDIAN DECISIONS. 


574 ^ 


EVIDENCE ACT (1872), S. 115, 


EVIDENCE ACT (1872), S. 135. 


A party cannot be allowed to claim first that legal 
proceedings should have been brought in one Court and 
then subsequently turn round so as to adopt an entirely 
opposite position. {Tek Chand and Beckett^ JJ‘) 
Annu Mal Har Narain V . Brij Lal. 

19610.6 1= 4it.L 164=43P-L E. 479= 

A.I.R. 1941 Lah. 327. 

— ■ S. 115 — Landlord and Tenant — Ejectment under 
S> 61 of the Otidh Rent Act for arrears of rent — Subse 
quent suit for arrears — Effects 

Where after an order for ejectment under S. 6l of the 
Oudh Rent Act for arrears of rent, the landlord files a 
fresh suit for arrears of rent, it operates as an admission 
on the part of the Zamindar that the defendant is his 
tenant in spite of the previous decree for his ejectment 
and operates also as an estoppel under S. Il5 of the 
Evidence Act against the landlord seeking execution of 
his ejectment decree. (^Harper, S.M. and Sathe, /.Af.) 
Mohammad Taqi CHITARU 1941 R.D 416 = 

1941 A.W.R. (Eev ) 475= 1941 O.A. (Supp.) 434. 

— ■ S 115 — Minority — EsU ppel ^ Contract Act, 

S. 11. 

A person is not estopped from setting up the plea of 
minority in avoidance of a contract. S. 115 of the 
Evidence Act which is the law of procedure cannot 
override S. 11 of the C >ntract Act, the substantive law. 
(^Akram, /.) NAKUL CHANDRA v, SaSaDHAR SaHa. 

45 C.W.N. 906. 

■ ■ -S. 115 — Minor — Bromissory-note after majo‘ 

rity for amounts advanced after majority and during 
minority — Validity ^ Right of minor to challenge. 

Quaere : Whether a minor is debarred from challeng- 
ing the validity of a handnote executed by him after he 
comes of age for a consideration part of which is paid 
to him after he has become a major and part of which 
consists of bis promise to pay for the amounts advanced 
to him or for him during his minority. {Manohar Lall 
and Chatterji, //.) JAIGOBIND PRASAD SaHU v. Mt. 

HiRiA. 20 Pat. 130 = 1961.0 220=8 B.E.8 = 

14R.P. 183 = A,I.R. 1941 Pat. 433. 

S. 115 — Mortgagor and mortgagee — Doctrine of 

estoppel — Basis of— Mortgagor denying mortgage and 
mortgagee accfpting that position — Doctrine^ if appli- 
table. 

It is a well-recognised doctrine that neither the mort- 
gagor nor the mortgagee can deny the title of the other 
at the time of the mortgage. They can only show that 
the title had ceased after the mortgage. This doctrine 
of estoppel has for its basis the relationship of mort- 
gagor and mortgagee and is based on the principle that 
one who derives a benefit from the other cannot deny 
the other's title. There is no scope for the application 
of the doctrine to a case where the mortgagor takes up 
the position that he is not the mortgagor, the executant 
of the mortgage deed not having authority to sign on bis 
behalf, and the mortgagee accepts that position. iMitter 
and Khundkary //.) JASODA BA! v. Mangal 
Chand. 45 0 W.N 470. 

— — S. 116 — Representation on point of law — If 

estoPptL . , 

It is well established that a representation on a ques 
tion of law does not amount to an estoppel. {Harries^ 
C J and Manohar Lall. J.) TiKA SaO v HaRI LaL. 

195 I.O. 428 = 7 B.B 924 = 14 E P 122 = 

A.I.E. 1941 Pat. 276. 

-S. 116 — Statute— Estoppel against. See ChOTa 
NAGPUR TENANCY ACT, S. 46 (6), 7 B.E. 624. 

— 3. 116 — Applicability — Lease of lands belonging 
ic lessor as well as to his relation— Lease reciting all 
lands as being in lessor's possession and enjoyment and 
containing covenant by lessee for payment of rent to 


lessor — Suit for rent — Plea of payment of part rent to 
real owner — Estoppel. 

A tenant cannot be permitted to show that in grant- 
ing him the lease, the landlord acted as agent of another 
person who was the real owner, and that the liability to 
pay rent to the lessor cannot be discharged by pa>ment 
to that alleged owner. To so permit the tenant would 
be contrary to the rule of estoppel laid down in S. 116 
of the Evidence Act. The plaintiff sued for recovery of 
rent payable under a registered Kadapa executed to him 
by the defendant It appeared that the property leased 
consisted partly of lands, belonging to the plaintiff and 
partly of lands belonging to his adoptive mother which 
were under nis management. The Kadapa., however, 
recited that the property leased was in the absolute pos- 
session and enjoyment of the plaintiff, and it contained 
a covenant by the defendant to pay rent to the plaintiff. 
In defence to the claim the defendant pleaded that part 
ofthe rent had been paid to the plaintiff’s adoptive 
mother who was the real owner of part of the property. 

that S. 116 of the Evidence Act estopped the 
defendant from denying that the plaintiff had title 
to the entire property demised under the lease or from 

pleading discharge by payment to the real owner. 
(Patanjali Sasfri, /) VenKATANARASiMHA- 
CHARYULU V. GaNGARAJU. 1941 M W N. 404 = 

63 L.W. 492=A I.E. 1941 Mad. 607 = 

^ , (1941; 1 ML.J 664. 

S. IIQ— Denial of landlord's title^Permissi- 

bility. 






established, the rule of estoppel comes into operatioiv 
and prevents the tenant from denying the authority and 
title which he admitted to rest in the landlord who in- 
ducted him into possession of the land {MuJkherjea / > 

District board of Tipperah v. Sarafat ali 

19610.694=14 E.O. 17= 73 C l, J. 281 = 

A.I.E. 1941 Cal 408. 

, 11® Estoppel of tenant— D:rrivative title of 

plaintiff. See 1940 Dig., Col 605. PaRKash KauR 
z'. Gian Chand. 191 1.C. 665= 13 R L 318 

S. W^—Scope— Estoppel -If applies to tenant 

not Put in actual possession by lessor. 

Under S. ll6of the Evidence Act as it prevails in 
Mysore the estoppel applies to a tenant who has execut- 
ed a lease-deed" in favour of bis lessor even if he has 
not been put in actual poseession by the lessor. {Reilly 
C.J. and Venkataranga Iyengar. J.) GUkUMURTHlAH 

V . Seetharamaiya. 19 Mys.L.J. 310 

J— S. 135 and C. P- Code, S. \bl~Party present 
during examination of his witness- If debarred from 
giving evidence— Powers of Court— Limits to the exer- 
cise of inherent turisdiction under S. I5l, C. P Cod 

Where a party to a suit was present in Court when his 
witnesses were ewmined and later on claimed to be 

examined as a witness m support of a contention pat 

forward by him and it was disallowed it was hdd tCt 
there was no doubt a practice to refuse to allow such . 
person to give evidence, but that there was no rule of thl 

Pn The r Of laT 

in the C. P. Code or m any other statute. It waq 

further that SJ35 of the Evidence Act did not authrJ^ 
rise a Court of law to refuse the examination of a wit 
ness who might have done something which was „ . 
vety desirable. It was also held that th"e inherent powers 
of the Court were very wide and undeBnable, but at th! 
same time the exercse of such powers should not bt 
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XVIDBNCE ACT (1872), S. 138. 

14 E.A. 125= 1941 A.L J. 346 = 1941 R.D. 671 = 

A.I.E. 1941 All. 314. 

S 138 — Scope — Power of Court to restrict rc- 

examination — Witness cross examtned on two days — Re~ 
examination — If can be limited to matters arising from 
cross-examination on second day only. 

Where the cross-examination of a witness begins on 
one day and is completed only the next day, the party 
calling the witness is entitled to re-examine the witness 
on the whole held covered by the witness and not merely 
on the matters arising in the cross examination on the 
second day. The law does not contemplate the placing 
of any such restriction on the right of re-examination 
conferred by S. 138 of the Evidence Act and it is not 
open to the Court to take it away tf the matter elicit- 
ed in re-examination gives rise to any suspicion that it 
has been the result of tutoring with regard to any 
matter covered on the first day of the cross-examination, 
it would be open to the Judge to draw the attention of 
the jury to the fact that the lapse of time may have 
given an opportunity for preparation; but this would not 
be a ground for refusing to let questions In re-examina- 
tion being put. {^Rowland. Jf) BaKHORI GOPE v. 

Abdul Halim. 195 I.C. 107 = 7 B.R. 876 = 

14R.P 84 = 1941 P.WN 255 = 
22 Pat.L.T. S27=A.I-R. 1941 Pat 362. 

■ S. 138 — Scope — Sessions trial — Tendering wit- 
ness for cross-examination — Propriety of practice — Eye 
witness — Tendering of for cross examination — Legality. 

To tender a witness for cross-examination in a 
Sessions trial is a very irregular course. The practice 
of tendering a witness for cross-examination is inconsis- 
tent with S. 138 of the Evidence Act. Such a course 
should, if at all, be adopted only in the ca^es of witness* 
es of secondary importance. Where the prosecution 
have already got sufficient evidence on a particular point, 
and do not want to waste lime by examining a witness 
who was examined in the lower Court but at the same 
lime do not want to deprive the accused of his right of \ 
cross-examining such witness, they tender him for cross- 
examination. But the witness should, strictly speaking, 
be asked by the prosecution, with the consent of the 
accused’s pleader and the leave of the Court, whether his 
evidence in the lower Court is true. If he gives a 
general answer as to the truth of his evidence in the 
lower Court, he can be cross examined on that. But he 
must in some way be examined-in-chief before he can 
be cross examined. In any case the practice of tender- 
ing a witness for cross-examination certainly should not 
be employed in the case of an important witness. 
{Beaumont, C.J. and Sen, /.) EMPEROR V. SaDaPPA 

Gireppa, 43 Bom.L R. 946. 

■ 3. J.45 — .Approver going back on confession— 

Use of such confession— Extent. See 1939 Dig., Col. 
554. Baliramsingh v. Emperor. 

I.L.E. (1941) Nag. 606. 

' - Ss. 145, 166 and 167 — Petition of complaint 

filed before Magistrate by witness after occurrence-^Use 

A petition of complaint filed before a Magistrate by a 
witness some days after the occurrence, can be used not 
only to corroborate him under S. 157 of the Evidence 
Act but also to contradict him under S. 145 or to im- 
peach his credit under S. 155 of that Act. {Bartley and 
Akram. //.) AbduL LaTIF v. EMPEROR. 

196 I.O. 439 = 42 Or.L.J. 871=46 O.W.N. 763 = 

A.I.E. 1941 Cal. 633. 

Ss. 146 and ^1— Relative applicability— Object 

to utilise admission to prove the case and not to contradict 
witness— Mode of proof of admission. 


FAMILY ARRANGEMENT. 

Where the object of trying to prove certain documen- 
tary admissions is to utilise those admissions to prove 
a party’s case and not to contradict the persons making 
the admissions. S. 145, Evidence Act, could have no 
application. The admissions in question could be 
proved according to the provisions of S. 67 of the Act 
by the production of other witnesses. {Harper, S,M. 
and Sathe, J.M.) MaTHURA v. RAMESHWAR. 

1941 O.A. (Supp.) 420 = 1941 R D. 405= 
1941A.'W.R (Rev.) 461 = 1941 A.L J. (Supp.) 89. 

3. 154 — Evidence of hostile witness — Value of — 
Entire evidence, if should be rejected. See 1940 Dig., 
Col. 607. Romesh Chandra Das v. National 
Tobacco Co. of India, ltd. 191 I.C. 636= 

13RC251. 

" S. 164 — Hostile witness — Evidence of — Value 
of — “Declared hostile” —Use of — Desirability — Permis- 
sion to treat witness as hostile — Grant of — Duty of 
Court. 1940 Dig., Col. 607. NEBTI MandaLi'. 
Emperor. 22 Pat.L.T. 98. 

-S. 164 — Witness cross examined as hostile wit- 
ness in committing Court — If can be similarly cross- 
examined in Sesnons Court without being examined in- 
chief . 

A prosecution witness who was declared hostile and 
permitted to be cross-examined by the prosecution in the 
committing Court, cannot be treated at once as a hostile 
witness and cross-examined by the prosecution in the 
Sessions Court without being examined-in chief. 
{Bartley and Akram. //.) ABDUL LaUF r. EM* 

Peror. 1961 0.439 = 42 Or L.J 871 = 

46 O.W.N. 763 = AIR. 1941 Cal. 533. 

Ss 166 and 157 — Petition of complaint filed 

before Magistrate by witness after occurrence— Use of. 
See Evidence act, Ss. 145, l55 and 157 

46 O.W.N. 763. 

■ S. 163 — Document inspected by adversary — Ad- 

missibility in toto. 

Under S. 163 of the Evidence Act, an inspection of 
documents by the adversary entitles the party producing 
them to tender them as evidence of both parties. Such 
documents must be admitted in toto. (Tei Chand and 
Din Mohammad, JJ.) BADRI PaRSHAD v. SHaNTI 

LaL. 19610. 276=14R.L. 4S«^ 

43 P.L.R. 128=A.I.R. 1941 Lah. 228. 

EXECUTION. 

See (I) C. P. CODE, S. 47 AND O. 21. 

(2) PRACTICE. 

EXECUTOR. See WILLS. 

FACTORIES ACT (XXV OP 1934). Ss. 2 ( j) and 
b— Central Pnvinces Goiernment Notification No. 202r 
2644 y II — If ultra vires. 

The Notification of the Central Provinces Govern^ 
ment No. 202 2644 VII, dated l7th January 1939, which 
declares that all places in Central Provinces, wherein 
manufacturing process is carried on with the aid of 
power and wherein on any one day of the twelve months 
preceding the date of the notification ten or more 
workers were employed, to be factories under the 
Factories is intra vires of the power given to the 
Provincial Gox ernn.ent by S. 5 (1) of the Factories Act, 
1 he notification is not universal but selective and it does 
not render S. 5 (/) of the Act nugatory inasmuch as the 
Act applies to the whole of British India while the noti- 
fication applies only to Central Provinces. {Gni/e, I.) 
Bejonji y. Emperor, 19o I.o. 438-14 R.N. 107= 

42 Or L.J. 867= 1941 N.LJ 471= 

A.IB. 1941 Nag. SS7. 
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FISHERY. 

The essence of a family arrangement lies in an adjust- 
ment of conflicting claims bona fide made and recog- 
nized on both sides with the object of putting an end to 
the disputes. The true test is whether the parties had 
laid claim against each other and whether those claims 
had been settled by virtue of the agreement termed the 
‘family settlement.* The strength or validity of the 
claims of the parties has nothing to do with the validity 
of the settlement. It is not open to the Court to try to 
ascertain as to whether the claims of the parties to the 
family settlement were good and well founded and to 
test the validity of the settlement after having ariived at 
a finding upon the strength or otherwise of such claims. 
Where disputes arose between the son, daughter and 
brother of a deceased person with reference to the right 
to succeed to his property and the son and daughter with 
a view to end the disputes came to an agreement and 
had the property mutated in equal shares as between 
themselves it was held that the essential elements of a 
family settlement were fully established. iGhulamHasan, 
/.) Uma Dati V. RAM JIWAN. 192 I.C- 63 = 

13R.O. 301=1941 O.L.R 52= 
1941A.W-R (C.C.; 29 = 1940 O. A. 1272 = 
1940 O.W.N. 1330 = A I.R. 1941 Oudh 185. 

FISHERY — Grant of right — Navigable and non- 
navigable rivers — Crown’s right in England and India. 
See 1940 Dig., Col. 6l7. Pkabha Bati Saheba v. 
Secretary OF State. I.LR. (1940) 2 Cal. 629= 

72 C.L.J. 303 = 191 1.C. 864=13 R C. 292. 
Right to follow shifting river and its adjuncts— 
Beal in dying bed — When ceases to be part of river. See 
1940 Dig., Col. 617. Rajnandini Debi v. Man- 
MATHA pal. 197 I.O. 147=A.I.R. 1941 Cal. 223. 

FOREiaN judgment. C. P. CODE, S. 13. 

FRAUD. See PRACTICE— FRAUD. 

GENERAL CLAUSES ACT (X OF 1897), S. 3 
(25)— Applicability — Bazar dues. See 1940 Dig., Col. 
620. RAM JIAWAN V. HaNUMAN PeRSHAD. 

16 Luck. 191. 

S. 6 (e) — Applicability — Temporary or expiring 
statutes. 

The rule laid down in S. 6 (/-) of the General Clauses 
Act applies to those cases only, where an Act or Ordi- 
nance has been repealed by a subsequent enactment. It 
has no reference to temporary or expiring statutes which 
automatically lapse at a certain date, or on the happen- 
ing of a certain contingency, without fresh legislation. 
{Tek Chand and Beckett, //.) KarIM ShaH v. MST. 
Zinab BibI. 195 I C. 304 = 14 R.L. 62 = 

4S P.L.E. 103 = A.I.R. 1941 Lab. 175. 

S. 24 Applicability and scope — Rule made 

Act — If Act or Regulation — Notification to bring into 
effect new rules on future date expressly superseding old 
rules — Effect of — Old rules — If in force until coming 
into force of new rules. See ELECTRICITY RULES 

(1922), R. 40-A. 43 Bom.L.R. 99. 

— S. 26— Convictions under S. 352, I. P. Code 

and S. 3 (12), Madras Town Nuisances Act — Sepa- 
rate sentences — Legality. See Madras Town Nui- 
sances ACT, S. 3 (12). 1941 M.W.N 766 (1). 

GENERAL CLAUSES ACT (BURMA). See 

BURMA ACTS. 

GOVERNMENT OF BURMA ACT (1935), S 6 

Scope and applicability . 

The correct reading of S. 5 (3) is that if any question 
arises whether any matter ..(a) is a matter as respects 
which the Governor is by or under the Act required to 
act in his discretion or to exercise his individual judg- 
ment, or (^) is not a matter as respects w'hich the Gover- 
nor is by or under the Act required to act in his discre- 

Y, D. 1941—37 


GOVT. OF BURMA ACT (1935). S. 26. 

tion or to exercise his individual judgment then the 
decision of the Governor in his discretion is final. S. 5 
(3) only applies as between the Governor and the 
Ministers in regard to administrative matters. S.5 (3) 
has nothing whatever to do with the Governor's legUla- 
tive powers which are specified in a sub- part (“Legisla- 
tive powers of Governor”) of Part 4 (“Legislative”) of 
the Government of Burma Act. {Sharpe, J.) U LUN 
UChit Hlaing. 193 10. 91 = 13 EE 211 = 
4 F.L.J. (H.C.) 8 = A.I.R. 1941 Rang, 6. 

~ Ss. 25 and 27 — Speaker if can declare seat of 
member vacant. 

S. 27 (3), Government of Burma Act. expressly 
prohibits the speaker from deciding whether a member 

has, since his election, become disqualified for being a 

member under S. 25 (1) (a), with the result that his 
seat has become vacant under S. 24 (2) (a). The 
punishment of declaring his seat vacant cannot be in- 
flicted on a member of the Legislature until a competent 
Court has found him to be disqualified under S. 25 (l). 
(^unkley and Sharpe, JJ.) U AYE v. U CHIT 

T rxT ^ X . . Rang L.E. 321= 

4 F.L J. (H.C.) 129= 14 E.R. 78 = 196 I C. 372 = 

AIR. 1941 Rang. 151. 

Ss. 25 and 24— K acation of seat — Who can 
determine. 

The question whether a seat of a member of the 
House of Representatives has become vacant or not is 
not a point of order at all for the Speaker, nor is it a 

matter for the House to determine. It is a point of law 
affecting the status of an individual and is for a Court 
to determine. {Roberts, C.J. and Dunkley, J.) U LUN 

193^1 r ^11 T> l.R. 101 = 

193 I.C. 114 = 14 E.R. 228 = 4 F.L.J. (H.C.) 114 = 

„ A.I.R. 1941 Rang. 49. 

Ss. 2o (1) (a) and ^2-Afeaning of S. 25 (1) {a) 
Vacancy of seat tinder Government of Burma Act-- 

^0 former seat~^ 

( assigned to S. 25 (1) 
(rt) IS that if an office of profit is not to disqualify its 
holder It must have been so declared before the ^ime 

by'reBurml but for such a declar^'n 

by theBurrna Legislature, have become vacant An 

ordinance the effect of which is to provide that a mem- 
ber whose seat has become vacant under the Government 
of Burma Act shall nevertheless be restored to his 

which IS then vacant is beyond the powers 

u Chi? Hnimr U Lun z;. 

Chit Hlaing 193 I.O. 91 = 13 E.R. 211= 

4 F.L.J. (H,C.) 8=A.I.R. 1941 Rang. 5. 

ris SHv“ 

Where a member has resioneH hie • 

Army as Second Lieutenant he is^notK'in”®''^ 
of profit under the Crown and is therefh ® 
qualified for being a member of the „ dis- 
tatives even if His MaieTtv has Represen- 

being given permSn \o “ of his 

resign his appointment 
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GOVT. OF BURMA ACT a935). S. 27 

{Sharpe, /.) U BA MAUNG V. U CHIT HLAING. 

193 I.O. 234=13 R.E. 260 = 4 F.L.J.(H.C.) 42= 

A.I.R. 1941 Rang. 27. 

■ S3. 27 (1) and 32 (2) — Scope and object of S. 27 

( 1 ) — Declaration as to vacancy of a seat by speaker — It 
protected by S. 27 {1) or 32 (2). 

S. 27 (1) Is designed to prevent members being sued 
for slander or prosecuted for defamation, and perhaps 
also, from being prosecuted for sedition, in respect of a 
speech made in the House. The speaker’s declaration 
that certain member’s seat was vacant, although the 
declaration was made by words spoken in the chamber 
does not come within the purview of the sub-section. In 
making such declaration the speaker is doing more than 
merely giving a ruling on a point of order. He is 
therefore not protected either by S. 27 (1) or by S. 32 

(2) . {Sharpe, /.) U LUN v. U CHIT HLaING, 

193 1.0. 91 = 13 R.R. 211 = 4r.L.J. (H.C.)8 = 

A.l.B. 1941 Rang. 6. 

— — S. 27 (3) — Speaker — Powers of — Declaration as 
to vacancy of a seat. 

One must look at the particular statute which brings 
into being the Legislature whose powers and privileges 
are under consideration. In order, therefore, to appre- 
ciate the position of the speaker in Burma and to 
ascertain his powers and privileges, it is necessary to 
turn to the Government of Burma Act. The speaker in 
Burma has no powers to declare whether a seat has 
become vacant or not. {Sharpe, /.) U LUN v. U CHIT 
HLAING. 193 I. C. 91 = 13 R.R. 211 = 

4 r.L.J. (H.O.) 8 = A.I.R. 1941 Rang. 5, 

— — S. 27 (3) — Speaker — Powers — Declaration as to 
vacancy of seat. 

The Speaker is subject to the jurisdiction of the High 
Court and he has no power to declare whether a mem- 
ber’s seat has become vacant or not. {Sharpe, J.) U Ba 

Maung V, U Chit Hlaing. 193 I.C. 234= 

13 R.R. 260 = 4F.L.J. (H.O.)42= 

A.IR. 1941 Rang. 27. 

■ ■ 8 . 32 (2) — Speaker’s declaration as to vacancy 
of seat — If protected. See GOVERNMENT OF BURMA 
ACT. SS. 27 (1) AND 32 (2). A.I R. 1941 Bang. 6. 

— Ss. 41 and ^2~-Ordi stance — Existence of circum- 
stances necessary for promulgation of— Court, if can 
decide cts to. 

The Court will not inquire whether circumstances in 
fact existed which rendered immediate action necessary 
before the promulgation of an ordinance. That is for 
the Governor to decide. The Court should not assume 
the burden of deciding for w’hat purpose the action was 
necessary. Where in an ordinance the purpose is 
expressed to be that of enabling the Governor satisfac 
torlly to discharge certain functions the Governor is the 
only judge of that. {Roberts, C.J. and Dunkley, J.) 
U LUN V. U Chit Hlaing 1941 itang.L.R. loi= 

193 LO. 114'= 13 R.R. 228=4F.L.J. (H.O.) 114 = 

A.I.R. 1941 Rang. 49. 

■"-8. 41 — Orditiance under ^Duration— Computa 
tion of time — Fractions of a day — Jf to be ignored. 

An ordinance under S. 41 provided that the ordinance 
would cease to operate at the expiration of six weeks 
from the re-assembly of the Legislature if there be no 
resolution disapproving it passed by the House of 
Representatives, The Legislature reassembled at 11 
A.M. on iSth February. 

Heldy that the ordinance ceased to operate at mid 
night on 28th/29th March, as the law takes no notice of 
the fractions of a day. {Sharpe, /.) U LUN U 

Chit Hlaing. 193 I.O. 91 = 13 R.R. 211 

4 r,L J. (H.O ) 8=AJ.R, 1941 Rang. 6. 


GOVT. OF BURMA ACT (1935), S, 42. 

Ss. 41 diUd ^2— Orditiance under — If has same 


force as Act. 

An ordinance promulgated under either S. 41 or S. 42 
of the Act has the same force and effect as an Act of the 
Legislature. {Roberts, C./. and Dunkley, J.) U LUN 

V. U Chit Hlaing. 1941 Rang L R. 101 = 

193 I.C. 114 = 13 B.R. 228 = 4 F.L J, IH O.) 114 = 

A,I.R. 1941 Rang. 49 
— — Ss. 41 and 42 — Ordinances under — Ordinance 
No. VI I of \9y). Ordinance No. V of 1940 and Act 
No XII of l940 — If have retrospective effect. 

Ordinance No. Vll of 1959, Ordinance No. V of 
1940 and Act No. XII of 1940 cannot have any retros- 
pective effect so as to protect a member from a disquali- 
fication which he had incurred prior to their coming into 
force. {Dunkley and Sharpe, J/.) U Aye v. U CHIT 
Hlaing. 1941 Rang.L.R. 321= 196 I.O 372= 

14 R.R. 78 = 4F.L.J. (H.O.) 129 = 

ALE. 1941 Rang. 161. 
“Sfl. 41 and 42 — Ordinances — Promulgation — 
Publication — Relation between. 

Promulgation and publication in the Official Gazette 
are not synonymous. There is a distinction between the 
two. Publication in the Official Gazette is not sine qua 
non of promulgation, though it is a record that pro- 
mulgation has taken place and a means of announcing the 
fact to the widest possible circle of individuals. Reading 
of an ordinance by the speaker to the House of Repre- 
sentatives is sufficient promulgation. {Roberts, C.J. and 
Dunkley, J.) U LUN v. U CHIT HlaING. 

1941 Rang.L.R. 101 = 193 I.C. 114 = 

13 R.R. 228 = 4 F.L J. (H.O) 114 = 

A I R. 1941 Bang. 49. 
— -S. 41(2) (a) — Ordinance — Duration — Computa. 
tion of time. 

An ordinance was promulgated under S. 41 of the 
Act. The Legislature re assembled on iSih February, 
1940, 

that the ordihance expired the midnight which 
concluded on 28th March, as six weeks from iSth 
February, 1940, expired on 28th March, 1940. {Roberts, 
C.J. and Dunkley, J.) U LUN v. U CHIT HLAING. 

1941 Rang.L.R. 101=193 1.0.114=13 R.R. 228 = 

4 F.L J. (H.O.) 114= A.IR. 1941 Rang. 49. 

— — S. 4t2~Governor's powers — Scope of-—Ordin^ 
a nces — I m pi i caii on nnderlyi n g. 

The Governor’s functions are capable of being exer- 
cised in any of three different ways. Some are exercis- 
able in his discretion which means that he need not zsk 
for the aid or advice of his Ministers at all; a second 
group is exercisable, notwithstanding the advice of 
Ministers, in the exercise of his individual judgment; 
and a third group is exercisable under the guidance of 
bis Ministers. Matters in the Government of Burma 
Act which are said to fall within the individual judgment 
of the Governor may fall within the second and third 
group according to the opinion formed by the CJovernor 
as to the course which he should take. Where therefore 
an ordinance issued is expressed to be under the powers 
conferred by S. 42 it is implied that an opinion has 
been formed by the Governor and an individual judg- 
ment has been exercised by him. {Roberts, C.J. and 
Dunkley, /.) U LUN v. U CHIT HLAING. 

1941Rang.L.R. 101=193 10. 114-18 RR. 228 = 
4 F.LJ. (H.0.)114 = AXR, 1941 Rang. 40. 

S. 42 Nigh Court, if can go into question as 
to an ordinance being within or outside the Powers of 

the G(n>ernor. 

High Court is not precluded from enquiring whether 
an ordinance promulgated by the Governor under S. 42 
of Government of Burma Act Is or is not within hi 
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GOVT. OF BURMA ACT (1936), S. 42. GOVT. OF INDIA ACT (1935), S. 100. 


powers. Sub-S. (4) of S. 42 makes it clear that the 
CoQrt can go into the question whether any provision of 
an ordinance promulgated under S. 42 is or is not void, 
on the ground that such provision, if it had been enacted 
in an Act of the Legislature would not have been valid 
An ordinance providing that members of the House of 
the Representatives should not be disqualified for being 
members of the House if they held commissions in His. 
Majesty's forces is not a matter of defence, but is con- 
cerned with something which is a matter entirely for the 
Ministers. Accordingly the Governor has no power to 
promulgate such ordinance when the Legislature is then 
in session. {Sharply J.) U LUN z/. U CHIT HLaiNG. 
193 I.C. 91-13 E.B. 211=4 F.LJ.(H.C.) 8 = 

A.I.B. 1841 Kang. 5. 

S. 42 — Ordinances — Preamble — Desirability, 

It is not legally necessary that an ordinance should 
have a Preamble setting out that the Governor is satis 
fied as required by the terms of S. 4? (1), and also the 
purpose within S. 42 (1), for which the ordinance is pro* 
mulgated. Legally all that is necessary is thdt the Gover- 
nor should declare that he promulgates the ordinance 
under the provisions of S. 42 of the Act; but the adoption 
of this suggestion might make for the better understand- 
ing by the public of the reason and necessity for the issue 
of an ordinance. {KobertSy C,J, and Dunkleyy J.) U 

LDN V. U Chit Hl.aing. 1941 Rang. L.E. 101 = 
1931.0. 114 = 13 R E. 228 = 9 F.L.J.{H.C.) 114= 

A.I.E, 1941 Eang. 49. 

S. 42 — Ordinance — Promulgation —Date^ 

Promulgation of an ordinance without doubt connotes 
the fact ol making the public aware of the existence of 
the new law. Promulgation of a new law takes place 
through the medium of the Official Gazette. It is 
wrong for the notifications which appear in the Burma 
Gazette when an ordinance is first published therein to 
say, as they do: “The Governor has promulgated the 
following ordinance”; they should say “The Governor 
hereby promulgates the following ordinance.” An ordi 
nance therefore is promulgated on the date on which it 
is published in the Gazette, {Sharpe, /.) U LUN 

UCHItHlaING. 1931.0. 91 = 13 r e. 211 = 

4F.L.J. (H.O.) 8-A.I.R. 1941 Bang. 6. 

S. 42— Ordinance under — Validity — Provision 

for restoration lo seat vacated under Government 
of Burma Act. See GOVERNMENT OF Burma ACT 
Ss. 25 (1) Ca) and 42. A.I.E, 1941 Eang. 6, 

GOVERNMENT OF INDIA ACT (1916 as 
amended in 1919), S. Zib— Agreement with Govern- 
tntnt^Formal deed^ Necessity— Agreement evidenced 
by correspondence— If offends against S. ZO—lVhat 
would amount to sufficient compliance with S. 30. 

Though it may be very desirable to have a forma 
deed with regard to all the agreements made by Govern- 
ment, it cannot be held as a matter of law, that an 
agreement evidenced by tenders and acceptance of ten- ' 
ders or an agreement evidenced by correspondence or 
other documents of informal nature though fully esta- 
blished by evidence, must Rii and be said to offend the 
terms of S, 30 of the Gcveiument of India Act, I9l8. It 
is a sufficient compliance wi n the terms of S. 30 if the 
agreement is expressed in wnung, and this writing may 
comprise a series of letters or a series of informal docu- 
ments. {Bajpai and Dary /J.) DEVI PRASAD SRI 

Krishna Prasad v. Secretary of State. 

1941 A.L.J. 570 = 1941 O.A, (Supp;) 776 = 

1941 A.W.E. rEev.) 891 = 1941 A.L.W. 983= 
4 F.L.J. (H.O.) 361-A.I.E, 1941 All 377. 

-—^1916) S.32— Act of Indian Legislature excluding 
right of resort to Civil Court— If ultra vires. See 1940 


— o 


I.L.R.(1940) Ear. (P.O.) 194 = 
(1940) 2 M.L.J. 140 (P.c.) 
(1919) S. 65 — Construction and scope— Power to 

impose tax on income or profit received in British India 
by person resident outside— Government Trading Taxa. 
lion Act (III of I92b)—li ultra vtres. See Guvern' 
MENT Trading Taxation act. 43 Bom.L E 84 
“(1935), S. 63 (2J — Scope — Non-comphance 

Bihar Agricultural Income tax Act, Para. 18 of Instru- 
ment of Instructions to Governors not complied with— 
Actytf inva.id. 

There is no provision in the Government of India Act 
itself requiring a bill such as the one for the passing of 
the Bihar Agriculiural Income-tax Act to be reserved 
for the consideration of the Governor-General, and that 
being so, the Act cannot be held to be invalid by reason 
of the Governor’s failure to reserve the bill as directed 
by para. 18 of the Instrument of Instructions to 

Governors. {HarrieSy C.J., FaZl Ali and Manohar 

Lolly jj.) Jhalak PraSad Singh v. Provincf nir 
Behar. 20 Pat. 573 = 1941.0. 663=14 R p 17^ 

7 B.E. 818 = 1941I.T.R. 386 = 4F.L.J. (H oTi^s 

22P.L T. 863 = A.I.R. 1941 Pat. 306 K 

- -S8. 99 and 100-Scope and effect of— Provincial 

Ugislatu/e Power to affect prerogative rights of 
Hts Majesty— Decree or order of Privy Council— 
If affected by Madras Agriculturists Relief Act 
It is a well established principle that within thelimits 
of subject and area assigned to a legislature by the Im 
penal Parliament, its powers to make Jaws are as 
me and plenary as those of Parliament itself ft t 
clearly competent for the Provincial Legislature rA 
laws affecting His Majesty's prerogative rights. The 
Legislative authority conferred by Ss 99 and inn 
Government of India Act of 1935 is subjea only to ” k" 
provisions of this Act” and there is no provS in ^ 
Act which excepts generally the prerogative of thp r 
n is therefore within the compe^encronLlegis^re"' 
of India to make laws derogating from the prf rt^^Itive 
rights of the Crown except of course in so far as® such 
prerogatives may be comprised in matters specificallv 
excepted. The prerogative has no concern S 

curtailment or modiecation of the rights of Parties^h 
local law, such as Madras Act IV® of 1938 aitL^^ ? 
such rights may have been ascertained and ’de6^ed''ht 
an order of His Majesty in Council. It cannot 
fore be held that the Madras Act IV of 1938 

and inoperative so far as decree or orders of the Privv 
Council are concerned. {.iVadsworth and P , ■ 7- 

SasM, JJ.) SUBBAYVA .. VENKATA a 

Bhushanarao. 64 L.W. 107 = 1941 M W N 
4 F.L,J. (H.C.) 280 = A.I.E. 1941 S 

(1941) 2 M L J I2fi 
— -S. Xm-Const ruction and scope- Power, of Pri 
vine, at Legislature to enact laws affecting law a, L I 

5. Z—Applicabiltiy to suits on hand notes— if ! 
ride Negotiable Instruments Act - 

. S. 100 of the Government of India Act of 1935 

read in conjunction with the list in the seventh srhow f 

if it gives a Provincial Government power to 1-^- 

generally with respect to money-lending, also den!? ^ 
of all power with regard to that particulkr ‘‘ 

pneral subject of money-lending which consk^sof 
law in respect to promissory notes. When I 
falls exclusively within List II, then the p!nv“^^“‘, 
Legislature has full power, and Federal lifil.ie! 
none, and the fact that a law passed by thTpr"- 
Legislature upon that subject may conflict with the 

ing Indian law in regard to that subject wHUot reader 


5^3 


THE YEARLY DIGEST, 1941 


5^4 


GOVT. OF INDIA ACT (1935), S. 100. GOVT. OF INDIA ACT (1985), S. 107. 


the legislation ultra vires or invalid. On the other 
hand, if it is found that the Provincial Legislature, 
while purporting to legislate upon a subject in List II, 
has trespassed upon a field defined in List I and reserved 
under S. 100(1) for the Federal Legislature, then noth- 
ing can make that legislation valid. S. 107 cannot 
apply. S. 107 (2) cannot be employed and the assent 
of the Governor General or of His Majesty cannot make 
the Provincial Law prevail even within the area of the 
Province. The Bihar Money Lenders Act, in view of 
S. 8 of that Act, does trespass upon the subject of pro- 
missory notes, since it modifies and alters the existing 
Indian law, namely, the Negotiable Instruments Act, 
which has been expressly enacted upon that very subject. 
S. 8 of the Bihar Money Lenders Act, when applied to 
suits upon promissory notes, undoubtedly modifies the 
existing rights and liabilities upon promissory notes as 
specified in the Negotiable Instruments Act, and it there- 
by affects the law with regard to promissory notes, and 
so while directly dealing with money lending, trespasses 
indirectly upon the forbidden field and nullifies rights 
which exist in that field. Nothing In S. 8 of the Bihar 
Money Lenders Act can therefore debar the holder or 
the holder in due course of a promissory note, in a 
suit upon the note, from recovering the full amount of 
principal and interest due according to the apparent 
tenor of the note. 

Quaere . — Whether S. 8, is ultra viresl 

Dhavle^ /-“"S. 8 of the Bihar Money Lenders Act, 
whether or not it is intended to apply to suits upon 
hand-notes, cannot be taken to override the Negotiable 
Instruments Act. {,Dhavle and Meredetk^ JJ.) SaGAR 
MAL MaRWARI V. Bhuthu Ram. 19 Pat. 974 = 
190 I.C. 704 = 13 E.P. 239 21 Pat.L.T. 740 = 
7 BE. 28=1940 P.W.N. 719 = A.I.R, 1941 Pat. 99. 

— — S. 100 — Construction — Powers of Federal 
and Provincial legislature — Conflict — Rule to determine 
validity of Act— Pith and substance— Test. See MADRAS 
AGRICULTURISTS RELIEF ACT. 

(1941) IM.Ii.J. (Supp ) 1 (F.C.). 

S. 100 and Sch. VII, List 1, Entry 45 

and List II. Entry 48— Madras General Sales Tax 
Act— If ultra vires. See MADRAS GENERAL SALES 

Tax act. (1941) 2 M L.J. 607. 

— — S. 100— Powers of Provincial Legislature — 
legislation taking away jurisdiction of Courts. 

Per Dalip Singh, J. — The Provincial Legislaturco 
are statutorily sovereign within the limits of the powers 
assigned to them. The jurisdiction of the Courts is 
within the province of the Provincial Legislature. It 
follows therefore that the Provincial Legislature can 
take away the right of the Courts to try any dispute 
which the Legislature considers it inexpedient to be de- 
cided by Courts at all. {Dalip Singh, Monroe and Sale, 
jj\ PUNJAB PROVINCE v. DaULAT SINGH. 

1961.0. 17=14 E.L. 19 = 4F.L.J. (H.O) 83 = 
43 P.LR. 198 = A.LE 1941 Lah. 182(P.B.). 

S. 100 and Sch. VII. List I, Item 19 and 

List II, Item 31— Powers of Provincial Legislature to 
legislate as to possession of liquor— Prohibition of 
possession— Legality. See 1940 Dig., Col. 622. 

Emperor v. Saver Manual Dantes. 

I.L.R. (1940) Bom. Ill = 191 1.O. 86 = 

42 Or L.J. 74. 

■ -8. 100, Schedule VII, List I, Item 88 and 
List II, Item 27 — Scope^Rihar Money-Lenders Act 
{V/I of 1939), .S'. Applicability to banks. 

The Bihar Money-Lenders Act of 1939 is not an 
enactment relating to the conduct of banking business 
by a corporation, contemplated by Item 38 of List I of 
Schedule VII to the Government of India Act, It is 


enactment relating to money-lending falling under Item 
21 of List II of that Schedule. Moneylending is only 
a part of the business of a bank and therefore it 
cannot be said that in enacting the Bihar Money- 
Lenders Act the Legislature trespassed upon item 38 of 
List I, of Schedule VH. to the Government of India 
Act. S. 13 of the Bihar Money-Lenders Act does not 
legislate directly or indirectly with regard to the conduct 
of banking business and is not inapplicable to cases 
w’here the creditor is a bank. The mere fact that a 
decree under execution might in the ordinary course be 
obtained by a Bank cannot make the section an enact- 
ment relating to the conduct of banking business. 
{Vartna and Shearer, JJ.') DEBABRATA BaNERJEE 
V. Ba k of BihaR Ltd. 20 Pat. 831=195 I.O. 469 = 
14 R.P.127 = 7 B.E. 936= 4 F.L J. (H.O.) 163= 
1941 P.W.N. 466= 22 PatLT. 622 = 

A LE. 1941 Pat. 662. 

S. 106 — Scope and operation — Law void ab initio 

—If can be validated under S. 107. 

S 107 of the Government of India Act relates only to 
the concurrent list and has no application to subjects 
reserved exclusively to List I. The section, moreover, 
deals with repugnancy but not ultra vires. No assent 
of the Governor-General can validate a law which is 
void apart from any question of repugnancy and which 
it was never within the competence of the Provincial 
Legislature to enact, a law which is therefore void 
initio. S. 107 (2) provides means for overcoming a 
repugnancy ; it provides no means of validating a law’ 
which is completely ultra vires — ultra vires ab initio, 
and which therefore has no intrinsic force in it which 
can be validated. {Dhavle and Meredith, JJ.) SaGAR- 
MAL Marwari V. Bhuthu Ram. 19 Pat. 974 = 
21 PatLT. 740 = 190 I.C. 704=18 E.P. 289 = 
7 B.E. 28 = 1940 P.W.N. 719 = A.I.E. 1941 Pat. 99. 


S. 107 — Applicability — Provincial Act falling 
within Provincial Legislative list. 

If the subject matter of a Provincial enactment falls 
within the Provincial Legislative list, the mere fact that 
it may also be affected by certain provisions in the 
concurrent Legislative list would not attract the provi- 
sions of S 107 of the Government of India Act regard- 
ing repugnancy. {Dalip Monroe and SaIe,JJj) 

Megh Raj V. Allah Rakhia. 194 1.0. 413= 

13 E.L. 636 = 4 F.L J. (H O.) 99 = 
43 P.L.E. 226 = A.I.E. 1941 Lah. 177 Cr.B.). 


S. 107 — Scope — Madras Agriculturists' Relief 

Act — If invalid as being repugnant to Negotiable 
Instruments Act. See MADRAS AGRICULTURISTS* 
Relief Act. (1941) 2 M.L.J. 808. 


S. 107 — Scope— Madras Prohibition Act, S. 4 

(1) (a)— li ultra vires. See MADRAS PROHIBITION 
ACT, S. 4 (1) {a). (1941) 2 M.L.J. 41 (F.B.) 


S. 107 (1) — Federal law'' — Jf includes exist- 
ing Indian law. 

The expression “Federal law** in S. 107 (1) of the 
Government of India Act would not include a previously 
existing Indian law on a subject falling in List I. 
{Gwyer, C.J., Sulaitnan and Varadachariar, J J,) 
SuBRAMANIAN CHETTIAR r;. MUTHUSWAMI 

Goundan. I.L.E.(1941)Kar. (F.O.) 25- 

192 LO. 226-13EP.O. 47- 
1941A.W.B. (Rev) 192=73 O.L.J. 1= 
_ 1941 O.W.N.426 - 22P.L.T. 165- 

1941 P.W.N. 98= 1941 0.L.B. 167=7 B.E. 623- 
8 r.L.J. 167-1941R.D. 205= 1941 A.L.W. 829= 

63 L. W. 109 = 1941 M.W.N. 100 = 

A.I.R. 1941 F.O. 47=(1941) 1M.L.J. (Supp.) 1. 



INDIAN DECISIONS. 



GOVT. OF INDIA ACT (1935), S. 108. 

“S* 108 2) (a) — of Parliament* — Regula- 
tion / of 1793 — Bthar Agricultural Income-tax Act — 
Falidity. 

In the ordinary meaning of the expression an “Act of 
Parliament’* is an Act passed by the House of Commons, 
the House of I. ords and assented to by the King. Re- 
gulation I of 1793 was an enactment of the Governor- 
General in Council in India and was never before 
Parliament in England. This Regulation together with 
the other Permanent Settlement Regulations were enacted 
pursuant to the provisions and directions contained in 
S. 39, Pitt’s India Act of 1784. Regulation I of 1793 
purports to be an enactment of the Governor- General in 
Council and was enacted by the Marquis Cornwallis by 
virtue of the powers of legislaiion given to or assumed 
by the Governor General in Council, and that being so 
it cannot be said that the Permanent Settlement Regula- 
tion, I of 1793 is in any sense an Act of Parlianient. 
Consequently, the Bihar Agricultural Income-tax Act 
cannot be said to be invalid by reason of S. 108 {2){^a) 
on the ground that it is repugnant to the provisions of 
Regulation I of 1793. {H-irries^ C.J.fFazl Ali and 
Miinohar Lalf J/.) JH/iLaK PRASaD SinGH v. 

Province of Bih ar. 20 Pat. 573 = 194 I.C. 663 = 
14 R.P. 17 = 7 B.R, 813 = 1941 I.T.R. 386 = 
4F.LJ (H.C.) 178 = 22 P.L.T. 863= 

A I.R. 1941 Pat. 306 (S.B.). 

'Ss 108 (2) (a)— India'’ — Meaning of. 

Per Manohar Lai f J . — Having regard to the pro- 
visions of Ss. 3ll and 110 (<z) and (3) there is no 
escape from the conclusion that the Act has deliberately 
drawn a distinction between British India and a part of 
British India. Consequently, ihe term “BrilUh India*’ 
in S. 108 (2)(rt) means the whole of British India and 
does not refer to a part of British India. Therefore, 
Bengal Regulation, I of 1793, cannot be said to be an 
Act of Parliament extending to the whole of British 
India inasmuch as it applies only to Bengal, Bihar, 
Orissa and other settled estates in some of the provinces 
{Harries, C,J. Fazl Ali and Manohar Lall, //.) 
JHALAK PRASAD SiNGH V. PROVINCE OF RlHAR. 

20 Pat. 573 = 1941.0. 663 = 14 B.P. 17 = 
7B.R. 818 = 1941I.TR.386 = 4 FL J (H.O.) 178 = 
22 P.L.T. 863 = A I.R. 1941 Pat 306 (S B.). 

— S 108 (2) (1)) — ^‘Governor-General's Act'* — 
Bengal Permanent Settlement Regulation. 

The expression ‘Governor-GeneraPs Act* in S. 108 
(2) (3) refers to Acts contemplated in S. 44, Govern- 
ment of India Act, that is, to Acts enacted by the 
Governor-General after the Government of IrdiaAct 
came into force. The Permanent Settlement Regulation 
was in no sense an Act of the Governor- General but w’as 
an Act of the then Governor-General in Council. Con- 
sequently, S. 108 (2) {h) can In no way render the 
Bihar Agricultural Income-tax Act invalid because it is 
repugnant to Regulation I of 1793. {Harries, C./., 
FaSl Ali and Manohar Lalf/y.) jHALAK PraSad 

Singh z' province of Bihar. 20 Pat. 573 = 

194 10. 663=14RP. 17 = 7 BR. 818 = 
1941 I T.R. 386 = 4 F.L J. (H.C.) 178 = 
22 P.L.T. 863 = A.IR. 1941 Pat. 306 fS B.). 

-S. 124 and Official Trustees Act (1913). 

Ss. 6 and 7 — Applicability of S. 124 of the Govern- 
ment of Burma Act— Suit against Official trustee. See 
1940 Die Col. 621. OFFICIAL TRUSTEE z'. Rae- 
BURN. 193 I.O. 61 = 13 R R. 199. 

— *3. 143 — “Were being lawfully levied** — Interpre- 
tation, See 1940 Dig.. Col. 623. DaULaT RAM v. 
MONiciPAL COMMITTEE, Lahore. 193 I.C 72 = 

13 R.L, 426=4 F.L J (H.C) 47 = 

A.I.R. 1941 LaH. 40. 


GOVT. OF INDIA ACT (1985). S. 206. 

'■‘S. 153 - Meaning of. 

The true meaning of S. 153 is that in regard to being 
chosen as and thereby becoming members of the Legis- 
lature at the first elections, persons who would, but for 
S. 153, be disqualified under S. 25 (1) (a) by reason of 
their holding an office of profit under the Crown should 
not be disqualified if the office which they hold falls 
within cl. (^) of S. l53. Hence a person who at the 
time of the first elections, in November, 1936, held an 
office of profit under the Crown, which was of the class 
mentioned in Cl. {b) of S. 153, was by reason of the 
provi^ions of that section not disqualified for being 
elected as a member of the Legislature at those first 
elections or from subsequently silling as a member of 
either chamber of the Legislature, as elected at those 
first elections, so long as he continued to hold that same 
office. {Dunkley and Sharpe, JJ.') U AYE v. U CHIT 
Hlaing. 1941 Rang.LR. 321 = 196 I.C. 372 = 

14R.R.78 = 4F L J. (HC) 129 = 

A.I R. 1941 Rang 161. 

S. 179 — Suit against Secretary of State — 

Description of defendant as “Government, Punjab Pro- 
vince through ‘Denutv Commissioner’* — If affects institu- 
tion c>f suit See 19-10 Dig,. Col 623. MAHOMED ShaFI v. 
SlALKOT MuNiCiPAi nY. 19210.729 = 13 R.L 401. 

S 205 — Absence of certificate— Board’s right to 

entertain direct appeal— Proper procedure. See 1940 

Dig.. Col. 626. PuNjMj Co OPFRATIVE Bank, Ltd. 

V. COMMISSIONFR OF INCOME TAX LAHORE. 

67I.A 464 = 1 LR (1940) Lah, 686 = 
ILR (1940) Ear. P.C. 447=1940 M.W N 1276 = 
22Pat.L.T. 1=45 C,W.N 232 = 1941 P.W.N. 64 = 
1941 O LR. 42 = 191 1 C. 648 = 13 RPC. 130 = 
7BR. 309 = 43P.L.R 168=43 BomL.R.372« 
^7_3C.L.J. 302 = (1941) 1 M L.J 130 (PC.). 
S. 205 — Appeal to Federal Court — Discretion of 
High Court— Interference— Practice. See 1940 Dig., 
Col. 623. JAIGOBIND SiNOH v. LACHMI NaRAIN 

RAM. 21 PLT. 1109= (1940) lM.L.J.(Supp.) 14. 

S. 205 — Certificate, when can be given. See 

1940 D.g,. Col. 623. Maqbool Husain v. Emperor. 

^ 15 Luck. 740. 

S. 206 — Certification — Duty of High Court — 

Nature of. See 1940 Dig., Col. 624. PUNJAB CO- 
OPERATIVE Bank. ltd. v . Commissioner of In- 
come-tax, Lahore. 67 I A 464 = 

I.L.R. (1940) Lah. 685 = 1940 M.W.N 1276 = 
LL.R. (1940) Ear. P.C. 447 = 22 Pat L T. 1 = 

45CWN. 232=1941 PW.N 64 = 
1941 O.LR. 42 = 191 10. 648=13RPO 130 = 

7 B.R.309=43P.LR 168 = 43 Bom.L E 372= 

78 C L. J. 302= (1941) 1 M L.J. ISO. 

S. 205^Consiruetion — “Involves a substantial 

question of taw. etc.'*— Meaning of—Stibstantial question 
of law — If must arise directly. 

It cannot be said that a case involves a substantial 
question of law as to the interpretation of the Act under 
S. 205 of the Government pf India Act when the actual 
decision does not determine any such question, but in 
certain events, such a question might arise in the Federal 

Court. The mere possibility of some such question of 

law arising in a remote contingency cannot be enough to 
justify the granting of a certificate. When a man has 
been arquilted by two Courts in a criminal case, 
the^ High Court, before giving leave to appeal 
against his acquittal to a third Court, must find 
a clear indication in the statute that it is its duty to give 
such leave. {^Beaumont. C,J„ IVadia Wassoodew and 
Sen. JJ.) Emperor v. Saver Manuel Dantes 
” ' I.L.R. (1941) Bom. 401=1961.0. 263= 

14 R.B. 31 = 42 Cr.L.J. 713=4FL.J. (H.C.) S44« 

43 Bom,L3. 496=A,I,B. 194fl Bom, 246 (F.B.), 
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GOVT, or INDIA ACT (1935), S. 205. 

— -- 3^ 205 — "Fiual order'^ — Order answering 
refermce on point of Uiiv under S. 432, Cr. P. Code — 
Fight to claim certificate of appeal to Federal Court. 

An order made; by the High Court under S, 433, Cr.P. 
Code, merely answering a questi .ji rai'^ed by a presidency 
magistrate in a reference under S. 432, Cr. P. Code, 
and expressing opinion on a point of law, is not a final 
order within the meaning of S. 205 of the Government 
of fndia .Act, against which a right of appeal to the 
Federal Court can be claimed. {Beaumont^C.J., IVadia. 
Wassoodew and Sen, JJf) EMPEKOR v. SaVF.R 

Manuel Dantes. I.LB (1941) Bom. 401 = 

195IC. 263 = 14R.B. 31-42 Cr.L.J. 713 = 
4 F.L.J. (H.C.) 314 43 Bom.L.E. 496 = 

A.I.E. 1941 Bom. 245 (F B.). 

3.205(1) — Certificate under — Effect of— Civil 

Revision Petition — Order of dismissal by single Judge 
— Certificate that sub'^laritial question as to interpreta 
lion of Act is involved — Appeal to Federal Court — Com- 
petency — C. P. Code, O. 45. Kr. 2 and 17 — Petition 
under — Procedure. See 1940 Dig., Col , 626. Subra- 
MANIAN CHETTIaR v. MUTHUSWAMI pOUNDAN 

I.L R. (1941) Mad 43 = 193 I C. 8C5 = 
13 R.M 729 = 11940) 2 ML. J. 170. 

— 8. 205 (2) — Advocate General added in appeal 
in the High Court — Dispute between private parties — 
Advocate-General, if entitled to appeal to Federal Court. 
See C. P. Code, O. 1, k. 10 and Government of 
INDIA act, S. 205(2). 45 c W.N.(F.R ) 27 = 

A.I.E. 1941 F.0. 16. 

- — "■'-S. 205 (2) — Construction — Right of appeal 
under. 

The wording of sub section (2) of S. 205 of the 
Government of India Act, 1935, must be taken to 
indicate that the legislature did not contemplate an 
appeal against a decision not based on a point of law 
arising under the Government of India Act. {Beaumonty 
C./., H'adia, fVassoode^u and Sen, //.) EMPEROR v. 

Saver Manuel Dantes. I.L R. (1941) Bom 401= 
196 I.C. 263= 14 R B. 31 = 42 Cr L.J. 713 = 
4F.L.J. (H.C.) 844 = 43 Bom.L.R. 496 = 

A.I.E. 1941 Bom. 246(F.B.). 

S. 207(1) — Charge of cheating against Deputy 
Inspector of Schools inducing District Educational 
Council by false information to admit school to aid — 
Prosecution — Sanction of Governor — Necessity. See 
1940 Dig., Col. 627. KocHu Saheb 7r Emperor. 

13E.M 494=42CrL J. 99. 

S. 208 (b ) — Leave to appeal to Privy Council — 

Granting — Princi pie. 

When dealing with an application for leave to appeal 
to the Privy Council, the Fedfral Court must be satis- 
fied that the matter is one of importance and that there 
is really a substantial question to hs determined. The 
Federal Court held that it wa*; unable to hold that there 
was room for such serious doubt on the point as to 
whether S. 292 of the Constitution Act deprived the 
Legislatures in India of the power to legislate with 
retrospective effect as to justify it in holding that that 
was a substantial question on which leave to appeal to 
Privy Council was to be granted. The Court further 
held that it could not be .said that any decision to be 
obtained from their Lordships of the Privy Council 
if this appeal was to be permitted to go to them, was 
likely to have a material bearing upon future litigation. 
{Gwyer, C.J., Varadachariar and Beaumont ^ //.) 

Atiqa Bhgum V. United Provinces 

I.L R. (1941) Kar. (F.O ) 143= 194 I.O. 246 = 
13R.FO. 68 = 73 O.L.J. 431 = 7 BE 766 = 
1941M.W.N. 618 = 1941 A.W.R. (Rev.) 608 = 

1941 P.W.N. 898= 941 O.A. 608=^ 


GOVT. OF INDIA ACT (1936), S. 224. 

1941 O.LR. 451 = 22 P.L.T. 669 = 
1941A.L.W. 637 = 4 F.L.J. 18 = 

45 C W.N. (F.R.) 90 = 1941 R D. 447 = 

1940 OWN. 799 = A.I.R. 1941 F.O. 70. 

S, 208 (b) — Leave to appeal to Privy Council — 

Granting of — Principle. 

The Federal Court will not be disposed to grant leave 
to appeal to the Privy Council, save in cases of real im- 
portance. cases which are likely to affect a large number 
of interests hereafter or cases in which difficult questions 
of law are involved. I.eave to appeal was refused in a 
case where the decision of the Couit dealt only with the 
scaling down of decrees obtained before the Madras 
Agricultural Relief Act came into force, on the ground 
that the number of such decrees must necessarily be 
small and that there could be no addition to their 
number. {Gwyer, C.J.y Varadachariar and Beaumont, 

//.) Subrahmanyam Chfttiar V, Muthuswami 
Goundan. IL.R. (1941) Kar. (F.O) 141 = 

194 I.C. 226= 13 R F.O. 77= 194 O.L.R. 454 = 
73 0 L J. 429 = 1941 M.W.N. 666 = 7 B E. 764 = 
43PL.R 434 = 1941A.W R (Rev.) 607 = 
54 L W. 61 = 45 C.W.N (F R.) 96= 1941 O.A. 607 = 
1941 A.L.W. 636 = 22P.L.T. 697=4F.L.J. 16 = 

1941 P.W.N. 871 = 1941 R.D 446 = 
1941 O.W N. 798 = A.I.R. 1941 F.O. 69 = 

(1941) 2 M L.J. 83. 

Ss. 22S and 224 — Jurisdiction of High Court- 
Order of Deputy Collector under Bengal Rent Act. 

The High Court has no jurisdiction under the Govern- 
ment of India Act, 1935, to interfere with an order 
passed by a Deputy Collector in execution proceedings 
under the Bengal Rent Act. {Henderson, J.) SaKKAL 

Sardar V. iswar Das Thirani. 

I.LR (1941) 2 Cal. 366 = 4 F.L.J. (H.C.) 406. 

' S. 224 — Hign Court's penver under — Expunging 
of remarks from judgment of acquittal when judgment 
not under appeal or tevi.don — Application by wstness 
against 7ohom remarks are made — Competency— Cr. P. 
Code, Ss. 439 and 561 A. 

The superintendence given to the High Court under 
S, 224 (I) of the Government of India Act cannot be 
construed as giving to the High Court any jurisdiction to 
question any judgment of any inferior (3ourt which is 
not otherwise subject to appeal or revision. Neither 
S. 224 nor S. 439, Cr.P. Code, will enable the High 
Court to expunge passages or remarks made by the trial 
Court against a witness in a judgment of acquittal at the 
instance of the witness concerned when the judgment is 
not under appeal or revision, nor has the High Court 
such power under S. 56l A, Cr. P. Code. All that 
S. 561- V does is to preserve the inherent powers of the 
High Court without conferring any additional power 
and no Court can claim inherent power to alter the 
judgment of another Court. {Dhavle, J.) BhutnatH 
Kh.\w.\s V, Dasrathi Das. 194 T O. 248* 

13 R.P. 706 = 7 BR. 786=42 Cr.L.J. 646 = 

1941 P.W.N. 634 = A I.R. 941 Pat. 644. 

S. 224 — Power of superintendence— Scope and 

e.xtent of. See 1940 Dig., Col. 627. EMPEROR v. 
P. C. Tarapore. I.LR. (1941) Kar, 3* 

191 I.C 619 = 13 E.S. 143 = 4aOrJj J.l. 

Ss. 224 (1) (d) and 231 (2) — Rules framed and 
tables settled by Lahore High Cour t — tVheri come into 
force in Punjab and Delhi. 

The combined effect of Ss. 224 (1) (i/) and 231 (2) is 
that so far as the Punjab is concerned, rules framed and 
tables settled by the Lahore High Court come into force 
on the date when they are approved by the Governor of 
the Punjab, but in Delhi they receive their validity on 
the date on which they are approved by the Governor- 
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General. Chand^ /.) LaLA HARDWAri MAL v, 

Lala Ganga Ram. 4 F.L.J. (H.C.) 394 = 

A.I.R. 1941 Lah. 450 

m. 3 _ 224 (2)— P<nver of Nagpur High Court to 

issue writ of certiorari. 


The Hi^h Courts in India other than the chattered 
High Courts have not the power to issue the prerogative 
writ of certiorari either under the Letters Patent or 
the Government of India Act. S. 224 i2) of the 
Government of India Act denies the Nagpur High Court 
jurisdiction to question any judgment of any inferior 
Court which is not otherwise subject to appeal or revi- 
sion. This would preclude that Court from issuing a 
writ of certiorari in respect of the acts of any public 
authority even though they are judicial as opposed to 
merely administrative acts. (Niyogi^ /.) DattaTRAYA 

Vishnu Bapat v. Registrar, Co-operative 

SOCIETIES, C. P. and BeRAR. 

ILR. (1941) Nag. 397 = 197 10 36 = 
1941 N.L.J. 426 = 4 F.L.J, (H C.) 350 = 

A.I.R. 1941 Nag. 282. 

■■ ■ 8. 226(1) — Imposition of penalty under S. 167 
^(l7), Sea Customs Act — Suit to recover back penally — 
Jurisdiction of High Court — Penalty upheld by special 
Tribunal and confirmed by Central Government — Civil 
suit — Maintainability. See 1940 Dig.. Col. 628. 
Bruusgaard kiosteruds Dampskibs aktiesels- 
KAB V. Secretary of State. 191 1.C 867= 

13 R.B. 211=4 F.L J. (H.C.) 60. 

-3. 270(1) — Applicability — '^Act done or purport^ 
ing to be done in the exercise of his duty as a servant of 
the Crown'^ — Meaning of — Test to determine nature of 


act. 

Per Rowland, J. (^Obiter), — If an act done by a 
public officer is apparently an official act, its character as 
such will not be changed by allegations that it w'as done 
in bad faith or that it had not that character which it 
purports to have. The applicability of the statute fS. 2/0 
(1)] depends on what the act purports tobeandisnot 
affected by any allegations that the apparent state of 
things is not the real one. The allegation that an official 
act was maliciously and corruptly done will not derogate 
from its official character if it had that character, 
and what applies to the attribution of malice or corrupt 
motive in the mind of a single officer applies no less 
where the same malice is attributed to him jointly with 
others. The taking of cognizance of an offence on 
complaint, by a sub-divisional officer, whether done in 
good or bad faith, is clearly an official act of that officer, 
purporting to be done in the execution of his duty as a 
Magistrate. It is an act which he cannot do in any 
other capacity and one without which there can be no 
institution of a criminal proceeding and it can form no 
foundation for a suit against him. i^Fazl Alt and 
Rowland, J/) NAND KUMAR SINHA V. PaSUPATI 
GhoSe. 20 Fat. 417=193 I.C 276 = 13 R.P. 676 = 
7 B.R. 606 = 42 Or.L.J. 375 = 22 P.L.T. 779 = 
4 F.L.J. (H.C.) 161=(1941) P.W.N. 26 = 

A.LR. 941 Pat. 385. 

3. 270 (1) — Applicability — Acts of a public 
servant dene after April 1937. See 1940 Dig., Col , 628 
Maqbool Husain v. Emperor. 15 Luck 740. 
S. 270 (1)— Applicability— Postman misappro- 
priating amount of money by forging thumb impression 
of payee and returning form to Post Office— Charge 
under Ss. 409, 467 anrf 471, I. P. Code — Sanction of 

Governor-General— Necessity. See 1940 Dig., Col. 629. 

Sannaya, In re. I.LR. (1941) Mad. 268 = 

19210. 263 = 13 E.M. 649 = 42 Cr.L.J. 263 (1) = 
4 F. 1 ;i.J.(H.O.) 177=A.IR. 1941 Mad. 38= 

' (1940) 2 M.L.J. 664. 


GOVT. OF INDIA ACT (1936), S. 292. 

"S. 270 (1) — '‘^Purporting to be donp'' — Meaning 

of — T est to find out. 

The words “purporting to be done'' in S. 270 (1) of 
the Government of India Act of 1935, must be given 
their full meaning. Clearly, used in their context, ihey 
mean something more than “done”. There must be 
something in the nature of the act complained of that 
attaches i( to the official capacity of the person doing it. 
The accused, as head clerk to the Conservator of 
Forests, Sind, was alleged to have drawn a sum of 
Rs. 206.12-0 from the cash in his keeping and misap- 
propriated it, making false entries in the cash book 
showing sums totalling this aniount as paid to certain 
forest guards. It was the duty of the accused as head 
clerk to pay the forest guards and to make entries of the 
appropriate payments in the cash book. He was charged 
with offences under Ss. 409 and 477-A, I. P. Code, the 
accused pleaded that since sanction of the Governor had 
not been obtained for his prosecution under S. 270 (1) 
of the Government of India Act, the proceedings must 
be quashed. 

Held, that the official capacity of the accused attached 
to him only so far as the entrustment was concerned, but 
did not attach to him so far as the wrongful withhold- 
ing of the pay of the forest guards and the misappropria- 
tion. Hence sanction under S. 270 (1) of the Govern- 
ment of India Act was necessary only for his prosecution 
under S. 477 A and not for the offence under S, 409, 1.P. 
Code, the proceedings should therefore be quashed so far 
as they related to the charge under S. 477-A, I. P. 
Code. {Davis, C.J. and Weston, /.) EMPEKOR v. 

Makgharam Ghumanmal. 

I.LR. (1941) Kar. 328 = 4 F.LJ. (H.C.) 383 = 

A.IR. 1941 Sind 204. 

— S. 292 — Construction and scope — If curtails 
power of Indian and Provincial Legislature to alter 
existing law— Retrospective operation of S. 48-A, Bihar 
Tenancy Act (as amended in 1938)— If prohibited. See 

Bihar Tenancy Act (as amended in 1938), 
S. 48 A. 1941 P.W.N. 2161 

292 — Scope of — If prohibits retrospective 

legislation. 

Per Gwyer, C.J. — The purpose of S. 292 was to 
negative the possibility of any existing Indian law being 
held to be no longer in force by reason of the repeal of the 
law which authorised its enactment: and it is a safeguard 
usually inserted by draftsmen in similar circumstances. 
Within their own sphere the powers of the Indian 
legislatures are as large and ample as those of Parliament 
itself: and the burden of proving that they are subject to 
a strange and unusual prohibition against retrospective 
legislation must certainly lie upon those who assert it. 
There is nothing in the language of S. 292 which suggests 
any intention on the part of Parliament to make them 
subject to that prohibition, nor is there any explanation 
why Parliament should have desired to do so. 

Per Sulaiman, /.—Although the main object of 
enacting S. 292 was to preserve the enforceability of the 
then existing laws, the language of the section is more 
emphatic than would have been ordinarily necessarj’. 
There is nothing in S. 292 which debars Central or a* 
Provincial Legislature which has altered, repealed or 
amended a previously existing law, from giving the new 
provision a retrospective effect from dates earlier than 
when the Act is passed. 

Per Varadachariar, J. — A provision like S. 292 is 
usually inserted in similar Acts, to indicate that the 
repeal of the parent Act shall not be deemed to have 
repealed all the laws passed under that Act. That 
being the reason, it is not necessary or proper to lay 
undue stress on the word ‘until* used in S. 292 and hold 
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that the policy of this provision is different from that 

underlying similar provisions in other constitution Acts. 

There is no justihcation for dra.ving a distinction bet- 
ween the staten)ent that tlie pievi jus law shall continue 
in force suhiect to repeal or amendment by later legis- 
lation and the statement that it shall continue in fo'rce 
until repealed or amended by later legislation. That 
Parliament might have had sooie reason or motive for 
denying to the Indian Legislature the po-.ser of retros- 
pective legislation with reference to pre-existing law 
seems to rest on mere speculation and Is not a fair 
inference from the language used in the section. 
(Gwyer, C.J., Sulaiwan and V aradachariar , //) 

United Provinces v. atioa Begam. 

46 C.W.N. (F.R.) 27 = 1941 A.W R. (Re7.)109- 

1941 O.A. 159 = 1941 O W.N. 297 = 
72 O.L J. 550 = 1941 A.L.J. 170= 1941 R.D, 121 = 
192 I C. 138 = 1941 O.LR 121 = 3F.L.J. 97 = 
7B R. 433 = 63 L.W 397 = 13 R F.C. 15 = 
1941 A. L.W. 201 = 1941 M.W N. 581 = 
22P.lt. 678 = I.L.R (1941) Kar (F.C) 72 = 
1941 A.W.R. (F.C.) 3- A I.R. 1941 F.C. 16 = 

(1941) 1 M.L.J. (Supp.) 65. 
’S. 2^Z—Scapf and effect. 

Per Dalip Singh, J . — All that S. 293 of the Govern- 
ment of India Act enacts is a power given to His 
Majesty in Council to adapt Arts already in force to 
bring them into accord with the prc»visIons of the 
Government of India Act and what is contvmplafed is 
formal or consequential amendment ari-'ing in the Act 
due to the passing of the Government of India Act. S.293 
does not mean that if His Majesty has made any Act 
the subject of an Adaptation order, then that Act ip^o 
facto becomes valid even though its provisions conflict 
with the provisions of the Government of India Act. 
{Dalip Singh, Monroe and Sale, //.) PUNJAB 
PROVINCE V. DaULAT SiNCH. 195 IC. 17 = 

4 F.L.J. (H.O ) 83= 14 R L. 19 = 43 P.L.R 198 = 

A.I.R, 1941 Lab. 182 (F B.). 

'S. 298 (2) (a) — *'Ag>icultiiral Land* — Meaning 
of^Pttnjab Alienation of Land Act, S. 2 (3). 

■ /.—The worrls "agricultural land” , 
in S. 298 (2) (< 2 ) of the Government of India .Act must I 
in the absence of any indication to the contrary in the 
Act, be taken in their natural meaning. Agricultural 
land is obviously land which is either actually used for 
purposes of agriculture or for purposes subservient to 
agriculture, that is, it may include buildings necessary 
to carry out the process of agriculture but by no stretch 
of language can it be held to include pastoral land or 
other rights in land which are included in the definition 
of land in the Punjab Alieuatien of Land Act. {Dalip 
litngh, Monroe and Sale, //.) PUNJAB PROVINCE v. 

Oaulat Singh. 196 l.c. 17= 4 f.l.J. (h.O.) 83 = 

14 R L. 19 = 43 P.L.R. 198 = 
A.IR. 1941 Lab 182 (F.B.) 

■ (S)^Seope — Pihar Agrieullnml Jnemte- 
lax Aci^GcmernoAs previous sanction under S. 299 (3) 
not obtained- B>ll assented to by Cover nor- Effect-- 
Valtdtty of Act, 

Q Governor's previous sanction under 

b. (3) was not obtained before enacting the Bihar 

.Xgncultural Income-tax Act, the Governor havinc 

regard to the provisions of 

• i-j 1 cannot be said to be 

invahd by reason of S. 299 (3). (f/arries, C,J.,Fazl 

Alt and Manohar fall, //.) JHAI AK PRASAD SiNGH 

V. PROVINCE OF Bihar. 20 Pat. 673= 194 l o 663 = 
941I.T.R. 386 = 7 B.R. 818 = 4 F L.J. (H-O ) 78 = 

14 R.P. 17= 22 P.L.T. 863= 

A.I.R. 1941 Pat. 806 (S .B.). 


GOVT. OF INDIA ACT (1935). Scb. VH. 

— — S. 306 — Scope — Madras Hindu Religious 
Endowments Act — Notification of temple under — If act 
of Gcvcrnct — Jurisdiction of Court to quash by writ of 
cer tior ar \— Arbitrary and illegal orders — Quash in g 
of. 

Where the Hindu Religious Endowments Board has 
abused its powers in nctif>ing a temple under Chapter 
VI-Aof the Madras Hindu Religious Endowments Act, 
the High Court has power to quash the Board's orders 
on which the notification is based, and if the basis of 
the notification is illegal, the notification is illegal. Even 
if the notification in such circumstances remained a 
lawful notification, the Court would sliJI be in a position 
to take effective action. The provisions of S. 306 read 
with S. 109 of the Government of India Act, 1935. do 
not make the notification under the Madras Hindu 
Religious Endowments Act an act of the Governor 
which cannot be challenged in Courts. Where on the 
facts it is found that the Board's action in notifying a 
temple was arbitrary and an abuse of its powers, the 
order of the Committee of the Board and that of the full 
Board on appeal under S. 65 A of the Madras Hindu 
Religious Endowments Act should be quashed. {Leach, 
C. J. and Krishnanoami Aiyangar^ /.) DEIVASJKA- 
MANl PONNAMBaLA DESIKAR V. BOARD OF COMMIS- 
SIONERS FOR H. R. E. Madras. 

I.L.B. (1941) Mad. 807 = 4 F.L.J. (H.C.) 821 = 

64 L.W. 147 = 1941 M.W N. 720 = 
A.I.R. 1941 Mad. 878 = (1941) 2 M.L.J. 176. 

S. 317 — Construction and scope — Hindu 

Women's Right to Property Act — Validity of. Sec 

Hindu Women’s Right to Property Act. 

A I.R, 1941 Sind 114. 

Scb. VII — Lists and items therein — Construc- 
tion — Rules as to. 

Per Gwyer, C.J. — The subjects dealt with in the 
three Legislative Lists are not always set out with scienti- 
fic definition. It would be practically impossible for 
example to define each item in the provincial list in such 
a way as to make it exclusive of every other item in that 
list, and Parliament seems to have been content to take 
a number of comprehensive categories and to describe 
each of them by a word of broad general import. None 
of the items in the list is to be read in a narrow or 
restricted sense and each general word should be held to 
extend to all ancillary or subsidiary matters which can 
fairly and reasonably be said to be comprehended in it. 

Per Sulaiman, /.—The lists even if taken together 
may not prove to be exhaustive. It is quite possible to 
conceive of cases which are not comprised in any of the 
lists. But they are so comprehensive that apart from 
personal laws it would be only extremely rare cases 
which would not be covered by them at all. {Gw)et\ 
C.f., Sulaifnan and Varadachariar^ //.) UNITED 

Provinces v. atiqa Begum. 

46 C.W.N. (F.R) 27 = 1941 A.W.R. (Rev.) 109 = 

19410 A, 169=1941 O.W.N. 297 = 
72 O.L.J. 650=1941 A.L.W- 201 = 
1941 A.L.J. 170 = 1941 M W N, 681 = 
1941 R.D. 121 = 22 P.L.T. 578 = 
LL.R. (1941) Kar. (F.C.) 72= 102 I 0. 188 = 
19410.L.R. 121 = 3 F.L.J 97 = 7 B.R. 483 = 

63 L W. 397 = 13 R.F.C. 15 = 
1941 A.W.R. (F.C.) 3 = A.I.R. 1941 F.C 16= 

(1941) 1 M.L.J. (Supp.) 66. 

Scb. VII. List I, Cl. 19 and List II, 01. 81— 

Scope— Madras Prohibition Act, S. 4 {l){a)^U ultra 
ww— Possession of arrack in contravention of S 4 (1) 
(«)— Conviction— Legality. See Madras PROHIBI- 
TION act, S. 4 U) (<a). (1941) 1 M.L.J. 716. 
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Sch. VII, List II, Entry No. 2X—Devolutio?i' 

— If includes pritiaple of survivorship. 

The term “devolution’* in Entry No. 21 of List II 
includes the operation of the principle of survivorship. 
{G^uyer^ C.J.., Varadachariar and Beaumont^ J Jf) 

Hindu Wo.men’s Rights to property act, 1937, 
In the matter of. 194 I.O. 3a7 = 73 C.L.J. 415 = 
54 L.W. 22=13 R.F.C. 70- 1941 P.W.N 0 = 

7 B B. 788 = 1941 O.W.N. 880= 941 O A. 661 = 

LL.R. (1941) Ear (F.C.) 148 = 
1941 A.W.R. (Rev.) 648= 941 A.L.W. 774= 
1941 M.W.N. 566=45 C.W.N. (F R.) 81 = 
22 Pat.L.T. 469 = 4 F.L J. 1=A.I.R. 1941 F C. 72 = 

(1941) 2 M L J. 12. 

Sch. VII, List III, Entry No. Succession 

— If includes principle of survivorship. 

The word “succession** in Entry No. 7 of List Tit 
includes the principle of survivorship. {Gwyer^ C./., 
Varadachariar and Beaumont^ JJ.') tIiNDU WOMEN’S 

Rights to Property act, 1937, in the matter of. 

194 1,0. 357 = 73 C.L J. 415 = 54 L.W. 22 = 
13 R.F.O. 70 = 1941 P.W.N. 401 = 7 B.E. 788 = 

1941 O.W.N. 880=1941 O.A. 661 = 
LL.R. (1941) Ear. (F.C.) 148 = 
1941 A.W.R. (Rev.) 648 = 1941 A.L.W. 774 = 
45 C.W.N. (F.R.) 81 = 22 Pat L.T. 469 = 4 F.L J. 1 = 

• 1941 M.W.N. 5o6 = A.I.R. 1941 F.C. 72 = 

(1941)2 M,LJ. 12. 

GOVERNMENT SECURITIES ACT (X OF 1920), 
S. 5 — Scope and effect of — Beneficial ownership in 
securities — If affected. See l940 Dig., Col. 630. 
Sampathirayudu V . venkataratnam. 

193 I.O. 697 = 13 R.M. 699 = (1940) 2 M.L. J. 278. 

GOVERNMENT TRADING TAXATION ACT 
(III OF 1926) — Applicability — If confined to busi- 
ness carried on in British India. 

The • Government Trading Taxation Act applies 
wherever a Government specified in the Act, i.e., a 
Dominion Government, including the Government of a 
Native Indian State, carries on a business anywhere. 
There is no justification for holding that the Act is 
confined to business carried on in British India. The 
title, preamble and the operative part of S, 2 of the Act 
make it perfectly clear that it applies to every case in 
which a Dominion Government is carrying on a business, 
and when that happens, the Dominion Government is 
liable to Indian income-tax as though it were a 
company. {^Beaumont C.J. and Kania /.) PATIaLA 
vStaTE Bank, In re. I.L.R. (1941) Bom. 391 = 
4F.L.J. (H.C.) 1 = 194 I.C. 712=14B.B. 5 = 

1941 I.T.R. 95 = 43 Bom L R. 84 = 

A.I.R. 1941 Bom 93. 

•Scope — If ultra vires — Government of India Act 
(1919), .S*. tS--Tax on income accrued or received in 
British India by person resident outside — If competent. 

Broadly speaking it is accurate to say that in:ome‘tax 
is a tax imposed upon a person in relation to his income. 
But that does not mean that legislation as to income-tax 
can never be regarded as legislation as to a thing in 
British India within the meaning of S. 65 of the Govern- 
ment of India Act of 1919. A tax on income accruing 
or arising or received in British India by a person resi- 
dent ouside British India, is legislation relating to some- 
thing, i.e.t certain income, in British India, and therefore 
falls within the very wide and genera! words of S. 65 of 
the Government of India Act. The Government Tra- 
ding Taxation Act of 1926 falls within the legislative 
powers conferred by S. 65 of the Government of India 
Adt and is therefore intra vires the Government of 
India, (Beaumont, CJ, and Kania, /.) PATIALA 

State Bank, In re. I.L.B. (1941) Bom. 391- 
y. D. 1941—38 


GRANT. 

4F.L.J. (H.C.) 1 = 194 I.C. 712 = 14 EB. 6 = 

1941 1.T R. 95 = 43 Bom L.R 84 = 

A.I.E. 1941 Bom. 93. 
— — S. 2 — Native State Bank — Investments in 
Government of India Sunrities of surplus funds — 
Income from — Profits made by sale of investments— 
Assessability to tax under Indian Income-tax Act — 
Property in British India token over by Bank in satiS' 
faction of debt due from Native State — Income from 
— Taxability. 

The income from the investments made by a Native 
State Bank of a part of its surplus funds in the Govern- 
ment of India Securities must be held to be profits 
from the business of the bank received in British India 
and as such taxable under the Indian Income-tax Act 
by reason of the Government Trading Taxation Act. 
A property situate in British India, taken over by such 
a Native State Bank from a debtor who is a subject of 
that State, in part satisfaction of a loan advanced to 
him is not property occupied in British India for pur- 
poses of the business, but the income derived from such 
property is income arising in connection with such 
business and in that sense falls to be taxed under the 
Indian Income-tax Act. Profits made by such a bank on 
the sale of its investments in Government of India 
Securities, being the surplus realised by it over the cost 
price of such investments, which are not appropriated as 
accretions to capital but treated as profits, are assess- 
able to income tax under the Income-tax Act. (^Beau- 
mont, C.J* and Kania, /.) PATIALA STATE BANK, 

In re I.L R. (1941) Bom. 391 = 194 I.C. 712= 
14R.B. 6 = 4FL.J. (HO.) 1 = 1941 1.T E. 96 = 
43 Bom.L.R. 84=A.I.R. 1941 Bom. 93. 

— S. 2 — Scope and effect of — hicome-tax Act, S. 2 
(6) — Company — Government of Native State carrying 
on business elsewhere— Profits earned in British India 
— Liability to income tax in British India. 

The effect of the Government Trading Taxation Act 
of 1926 is to add to the definition of “company** in 
S. 2 (6) of the Indian Income-tax Act, so as to include 
a Dominion Government deemed to be a company 
under Act III of 1926 and where a Dominion Govern 
ment is carrying on a business anywhere, it is liable to 
British Indian Income-tax Act in respect of the income, 
profits and gains of that business which accrue or arise* 
or are received in British India, as if it were a company 
working under like circumstances under the Income-tax 
Act. (BeaumosJ, C.J. and Kania, J.") PATIALA 
State Bank, in re. I.L.R. (1941) Bom 391= 
194 1.0. 712 = 14 R.B. 6 = 4 F.L.J (H.C.) 1= 

1941 1 T.E. 96 = 43 Bom.L.E. 84 = 

A.I.E. 1941 Bom. 93. 
GRANT— Construction— Inam grant of 1611 for doing 
Achar 5 a Purusha service in temple— Grant described as 
shrotrierri — Confirmation in 1805 in favour of descen- 
dant subject to performance of service — Nature of grant 
— If endowment for temple — Mortgage with possession 
—Validity— Suit to declare void— Limitation— Limita- 
tion Act, Art. 144. See 1940 Dig., Col. 632. Adi 
narayana Chetty V . Srirangachariar. 

^ A I.R. 1941 Mad. 217. 

Construction ^ Jagir grant in settlement of 

disputes— If new root of title or merely confirms old 
status— Suit for possession of villages granted in jagir 
sinee resumed— Defendants setting up ancestral khunt 
kati jungle tarasi title— Absence of document to prove 
plea — Compromise — New grant — Effect of. 

Where pending a suit to recover possession of certain 
villages which had been granted in jagir and resumed, 
in which the defendants set up the plea that the villages 
were their ancestral khunt kati jungle tarasi property, 
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but had no document to prove the nature of the grant 
under which they were holding, the parties adopt a wise 
course and taking the result of the litigation in their own 
hands by avoiding a protracted litigadon w’hich would 
have proved ruinous, enter into a b'^na fide settlement 
which is obviously for the beneht of all concerned* as a 
re.-'Ult of which the plaintiff makes a jagir grant of the 
villages to the defendants Putra pnutradtky and the 
defendants execute a kabuliat to the plaintiff, it must be 
held that the rights of the parties are governed there- 
after by the terms of the jagir patla and kabuliat^ what- 
ever might be the previous history of the lands, and it 
cannot be held that this amicable settlement is no more 
than an arrangement confirming the defendants in the 
possession of the lands and that the rights of the 
parties are not altered by the new patta and kabuliat. 
The new documents grant a new’ root of title under which 
the defendantS'grantees are to hold the lands in 
future. i^Harries^ C. J. and Manuhar Lally Jf) 

Harakhnath OHDAR V. Ganpat RAI. 

22 Pat.L.T. 829 = A.I.E. 1941 Pat 625. 

Construction — Laud bounded by river— Right 
to soil of river — Presumption — River flowing within 
estates of different owners — Right to soil. 

In the epe of a grant of land hounded by a non- 
navigable river the presumption is that the grant passes 
to the grantee the bed of the river ad medium filum 
aquae^ and the onus of showing the contrary is on the 
grantor. 1 he right to the soil of a river w'hen flowing 
within the estates of different proprietors belongs to the 
riparian owners up to the middle thread. (IVadia and 
Divafia, //.) NaRHARSINGJI ISHVaKSINGJI v. 
SECRETARY OF STATE. I.L.E. (1941) Bom, 226 = 
195 I.C. 640 = 14 E.B. 49 = 43 Bom L.R. 167 = 

A.I.E. 1941 Bom. 161. 
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•Construction — Proprietary interest — Lands 
resumed from Zemindar under Bengal Reg. II of 1819 
and Reg, III of 1828 — Resettlement with Howladars — 
Maltkhana paid to tsemindar— Howladars treating 
settlement as one in 'Palttki right— -Settlement^ if pro- 
prietary settlement. 

Lands included in Touzis belonging to a zemindar 
were resumed under Bengal Regulation II of I8l9 and 
Regulation III of l828. As the zemindar refused to 
accept resettlement, an independent and separate estate 
was created and settled permanently with certain 
persons who were already in possession of these lands 
unoer the zemindar in Howla right. Malikhana was 
paid in respect of these lands to the zemindar by a mis- 
interpretation of the Amalnama. The Howladars treat 
ed the settlement to them as one in Taluki right. 

Held, that the settlement was a proprietary settle- 
ment, the fact that the Malikhana was paid all along 
either rightly or wrongly, did not affect the question and 
that the subsequent conduct of the Howladars could not 
^ler the real nature of the settlement. {Mukherjea and 
Roxburgh, JJ.) PARESH LAL ROY CHOWDHURY 

the P rovince of Bengal. 73 o.L.J. 587. 

" T^Jagir—Cis Sutlej Jagirs and Conquest Jagirs— * 
Punjab. See 1940 Dig., Col. 633. DhaNWANT SjNGH 
Z'. Sant Lal. I.L.E. (1941) Lah. 664 = 

, . ^ 13 R.L 369= 192 1 0. 288. 

iQin J^fi‘^^o;quest Jagir— Indication— Punjab. See 

T T DHANWANT Singh v. Sant Lal. 

I.L.E. (1941) Lah. 664 = 13 EL. 369 = 192 I.O. 288 

- Jagir— Grant of villages in Chota NagPur by 

Maharaja of Chota Nagpur to three brothers^Grantees 
not Hindus— Incidents of grant^Tenancy— Tenancy- 
tn-common — Rule of primogeniture— I f applies. 

N^l^here certain villages are granted in jagir to three 
brothers of a non-Hiedu family, who are incapable of 
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forming a Hindu joint family, they take the property* 
only as tenants-in-common and not as joint tenants. The 
fact that the grantor is the Maharaja of Chota Nagpur, 
in whose family the rule of primogeniture prevails, or 
that there is a custom of primogeniture prevalent in 
Chota Nagpur cannot be taken as a ground for holding 
that the rule of primogeniture should be applied to the 
grant or for holding that the grantor, Maharaja, has 
no power to grant a jagir in law to more than one person 
even when the grantees are members of the aboriginal 
tribe of kurmi ohdars in Chota Nagpur. The Court in 
each case has to decide on the facts whether the 
grantees family is governed by custom, or by the rule 
of primog' niiure, or the rule of agnatic succession or 
whether the rule of Hindu Law applies. It has to be 
shown by sufficient evidence that the particular family 
has adopted the custom of primogeniture W’hen they are 
not of the same family as the grantor. {Harries, C.J. 
and Manohar Lall, /) HARAKHNATH OHDAR v 

Ganpat Kai. 22 Pat L.T. 829 = 

A.I E. 1941 Pat. 626. 

” Joshi inam — Alienability of land. 

Joshi service inam land granted under a sanad by the 
Government in the ordinary form used for grants of 
land given in return for services to be rendered to a 
village community is normally inalienable and is not 
liable to be sold in execution of a decree against the 
holder. {Beaumont, C.J. and Sen, /.) KriSHNAJI 
DaTTAMBHaT V. PaRAPPA DaiTO. 196 I 0. 632 = 

43 Bom.LE. 639 = A.IE. 1941 Bom, 328. 

Hent free grant — Presumption from circum' 

stances. 

Where the facts found were that the lands in suit lay 
within the estate of the plaintiff that the ancestors of 
the defendants and the defendants had been in posses- 
sion for a considerable time, that no rent had ever been 
demanded from them ur til recently, that no rent had 
ever been paid by them and that no attempt was made 
to resume possession of the land on the death of the 
predecessors of the defendants. 

Held-, that the existence of these circumstances afford- 
ed a basis for the presumption that the lands were 
granted to the ancestors of the defendants and that the 
grant was rent-free, and that the entry in the record-of- 
rights that the lands were belagan was not inconsistent 
with that view, as that enlry merely denoted that no 
rent was then being paid. {Agatwala, J.) KiRPA 

Sankar War rah v. Janki Prasad I allu. 

196 10. 660 = 8 B.E. 77. 


Resumption — Grant of office and grant of land 
burdened with service — Distinction between. 

In the case of a grant of an office which is to be 
remunerated by enjoyment of land, prima facie the land 
would be resumable on refusal to perform the services. 
On the other hand, in the case of a grant of land 
burdened with service, the land can be resumed if only 
the grantor proves it affirmatively that it was one of the 
terms of the grant that the continued performance of 
the service would be a condition in the continuance of 
the tenure. {Mukherjea, NARENDRa CHANDRA 

De t;. Rajkndra Chandra Chanda. 197 1.0. 46= 

45 O.W.N. 664=73 0 L.J. 169 = 

A I.E. 1941 Cal. 606. 

GROVE — Planted by Zamindar — Rights in — Grove, if 
can *>e exempted on a sale of a portion of zamindari. 
See 1940 Dig., Col, 633. Raj Narain DuBK v. IMAM 
Raza. I.L.B (1940) AU. 667 = 191 1.0. 168 = 

13 B.A. ^2. 

Sale of proprietary rights— Efff<t— Groves, if 

sold— Test, • 
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In the case of a sale of proprietary rights in a khewat 
khatay if the groves are not to be sold they should be 
specifically excluded. With the sale of proprietary 
rights a proprietary grove will not emerge as the land of 
a grove holder. {^Harpery S.M,') BaHORAN SINGH v. 
Bed Ram. 1941 ED. 4 = 1941 A.WR. (Rev.) 102 = 

1941 O.A. (Supp.)90. 

" Tre'S — If also passes on sale of prop) letary 
rights — Construction of sale deed. 

Where a sale deed states that all the vendor's rights 
including those of groves were sold, it can only mean 
that the trees standing in the plot, in question were also 
sold. The right in the trees passes to the vendee. As 
a result no ex*proprietary rent could be fixed on that plot 
which the vendor will not be able to cultivate, {^ffarpet , 
SM.and Sathcy J.M.) Kamta Kam ShaRMA v. 
ATIMULLaH. 1941 R.D. 259 = 

1941 A W.R. (Rev.) 354= 1941 0 A. (Supp.) 268. 

GUARDIAN AND WARD— Parsis— Power of 
guardian to alienate Nvard's property-^Law applicable. 
See Custom— PAR sis in Mofussil. 

43 Bom.L.R. 981. 

GUARDIANS AND WARDS ACT (VIII OF 1890), 
S. 7 — Duty of Court under — Order for custody in aa~ 
vance — Competency. 

It is clear that before making an order on an appli- 
cation under S. 7 of the Guardians and Wards Act the 
Court ought to insist on evidence showing that the order 
is in the best interests of the ward or child. It is not 
competent for the Court to make an order in advance, 
but the Court is bound to consider whether the applicant 
is the proper person to have the custody of the child. 
{Beaumont, C.J, and Macklitty /.) SHIVAWWA 
KALAPPA V. CHANBASAPPA GOWI'A SANGANGOWDA. 

I.LR. U941)Bom. 488 = 43 Bom.L.R. 615 = 

A.IR. 1941 Bom. 344. 
■■S. 12 — Order for temporary possession being 
taken — Determination as to what is minor's property — 
Competency of person appointed. 

The person appointed to take temporary possession of 
the property of the minor under S. 12 of the Guardians 
and Wards Act, is the person who should be held res 
ponsible for making enquiries and deciding whether 
prime facie the property concerned belongs to the minor 
or to some other person laying claim (hereto. {Daviesl) 

Ram Devi v. Jagdish. 1941 A.M.L J. 53 

Ss. 17 and 26 — Child of tender years — Right to 

custody— Consideration for Court — Mother's right as 
against father. 

In proceedings for custody of a minor child under the 
Guardians and Wards Act the paramount consideration 
is the interest of the child rather than the rights of the 
parents. In the case of a child of tender years, the 
natural mother of the child is the proper person to have 
the custody of the child, though the father is the 
natural guardian of her child. It is impossible to find 
an adequate substitute for the mother for the custody 
of a child of tender years, and in the absence of any 
evidence to show that she is not a proper person to 
have the custody of the child, she must be given custody 
of the child in preference to the father. {Beaumr^nt, C. 
J. and IVadiay J.) SaRASWATI BaI ShRIPAD VED v. 
ShripaD VaSANJI. I.L.R. (1941) Bom 465 = 

194 I.C. 48 = 13 R.B. 363 = 43 Bom.L.R. 79 = 

A.IR. 1941 Bom. 103. 

17 — Mahomedan minor — Female relatioti 
having preferential right to custody marrying stranger 

jf thereby disqualified from being appointed guardian 

—Considerations for Court. 

A female relation of a Mahomedan minor who has 
under the Mahomedan Law a preferential right to the 


GUARDIANS AND WARDS ACT (1890), S. 26. 

custody of the minor, can be appointed guardian of the 
person of the minor under S. 17 of the Guardians and 
Wards Act if the welfare of the minor would be better 
served thereby, although she has married a person who 
is not related to the minor in the prohibited degrees. 
Under the section, the welfare of the minor is the 
primary consideration and even a stranger may be 
appointed a guardian in preference to a relation if the 
Couit considers that the welfare of the minor demands 
it. Thesection.no doubt, also enjoins that the Court 
should wherever possible, make an appointment which 
is consistent with the personal law' to w hich the minor is 
subject; and that when the personal law definitely forbids 
the appointment of a certain person as guardian, such 
person should not be appointed. The Mahomedan 
Law, however, does not lay down that a woman who 
has married a stranger to the minor is “disqualified” 
from being appointed a guardian under any circum- 
stances. It merely lays down that such a woman loses 
any preferential right which she had by virtue of her 
relationship to the minor. Neither the fact that such a 
woman is only 21 years of age and has children of her 
own, nor the fact that the application for guardianship 
is made on her behalf by her father, is an adequate 
reason for refusing to appoint hei as guarcian. {Biswas 
and Sen, //.) TumiNa KHATUN v. GaHaRJaN Bibi. 

I.LR (1941)1 Cal 419 = 46 C.W,N 516. 
Ss. 19 and ^^~’^pplicability~— Mahomedan 
minor girls — Maternal grandmother — Application 
against father for appointment of guardian and for 
custod y — Mai ntainabili ty . 

S. 19 of the Guardians and Wards Act bars an applica- 
tion by the maternal grandmother of Mahomedan minor 
girls against their father for the appointment of a fit and 
proper person as their guardian and for custody of the 
minor girls unless the father is shown to be unfit. 
Though the maternal grandmother under the Mahomedan 
Law is entitled to the custody of minor girls who have 
not attained puberty, failing their mother, in preference 
to the father, the latter is their legal guardian, and S. 25 
cannot apply so as to entitle the maternal grandmother 
to the custody of the minor girls in the absence of proof 
that the minors had ever been in the custody of the 
grandmother and had left or been removed from such 
custody. There can be no question in such a case of the 
Court arriving at the conclusion that “it will be for the 
welfare of the wards to return to the custody" of the 
grandmother. {Burn and Happelly fj.) FaTIMA 

Bibi v. Shaik Peda Pentu Sahib. 64 L W. 396 = 
1941 M.W.N. 1049 = A.I.R. 1941 Mad. 944 = 

(1941) 2 M.L.J. 548 
S. 25— Applicability— Minor Mahomedan girls— 
Maternal grandfather— Right of to apply for custody 
as against father. See GuardIanS AND WARDS ACT 
SS. 19 AND 25. (1941) 2 M.L.J. 648;* 

S. 25— C ustody—Meaning of— Father never 

having custody of child— Application for custody- 
jurisdiction to order custody to father, 

S. 25 of the Guardians and Wards Act does not apply 
ifthe ward has never been in the custody of the guar- 
dian. Custody means, actual custody and not constructive 
custody. When the father of a minor has never had 
actual custody of the child, there is no jurisdiction in the 
Court to direct the custody of the minor child to be 
handed over to the father in proceedings under the 
Act. {Beaumont, C.J, and Mackliny J.) ShIVAWWa 
Balappaz' CHANBASAPPA Gowda Sangangowda 
I-L.R. (1941) Bom. 488 = 43 Bom.L B, 616= 
„ ^ . A.I.E. 1941 Bom. 344 

S. 2B— Fathers right to custody of child-i 

Power of Court to impose limits. 
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GUARDIANS AND WARDS ACT (1890), S. 26. 

The father, as the natural guardian, has the legal 
right to the custody of his child and the Court will not 
interfere with his right except when the safety or the 
welfare of the child requires such interference. The 
Court will be perfectly justified in imposing limits upon 
the father’s right of custody, if the exercise of such rights 
will materially interfere with the health and happiness 
of the minor. (^Mukherica and Biswas^ //•) JWALA 

PROSAD Saha v. Bachu Lal Gupta. 

74 C.L J. 196. 

S. 25 — Minor mver in custody of father 

Application by father for his custody~If maintainable. 
^ A father can make an application under S. 25 of the 
Guardians and Wards Act for the custody of his minor 
son although the minor was never in his custody and 
lived all along with his maternal grandparents. The 
word “custody*' as used in that section refers not only to 
actual but also to constructive or legal custody. When 
the father of a child is alive and has not abandoned his 
right, the maternal grandfather or for the matter of 
that any other relation who has the actual cu'-tody of 
the boy must be deemed to have that custody with the 
knowledge and consent of the father. Legally it is the 
father who has the custody of the child in such circum- 
stances, and the child can be deemed within the mean- 
ing of the section, to be removed from such legal custody, 
when the person in whose actual possession he is. repu- 
diates to the guardian’s knowledge the right of the latter 
to the actual or legal custody of the minor. {Mukherjea 
and Biswas, fj.) JWALA PROSAD >;ahA BACHU 

Lai. Gupta. 74 C.L.J. 196. 

'3. 25^0rder under — Mature of -‘Right to apply 

for modification or alteration. 

Orders as to the custody of a child under the Guar- 
dian? and Wards Act are always of a temporary nature. 

Those interested in the minor are at liberty to apply to 

the Court for modification or alteration of such order 
whenever necessity arises. (Beaumont, C.J. and IVadia 
/.) Saraswati Bai SHRIPAD VED V. Shripad 
VaSanji. I.L.R, (1941) Bom. 466 = 194 1 0 . 48 = 

13 EB. 365 = 43 BomLR. 79 = 
A.I.R 1941 Bom. 103 
— S. 27 — Debt by guardian — “Benefit of estate” — 
Money borrowed to improve business inherited by 
minor. See 1940 Dig., Col. 635. ANIL KumaR DaS v 
Probabati Mitra. 72 0.L.J. 642=191 1.0.677 = 

O ^ 13 R 0.255. 

27, 29 and 30 — Powers of guardian — Simple 
loan Lender making enquiries as to necessity — Appli- 
cation of money for minor’s benefit— If necessary— 
True necessity not mentioned in redtals-Effect of. See 
l94'i Dig.. Col. 635. Anil Kumar Das v, probha- 
BATi Mitra. 191 I.O. 677 = 13 R O. 256 = 

o «« «^ , 72 0.LJ 642. 

Ss. 29, 30 and 31 — SancH oft of Court— Bxtent 
of protection— Policy of Court—Transaction different 
from that sanctioned — Avoiding— Restoration of benefit. 

Courts should be slow to hold that when a Court has 
granted sanction to create a mortgage that sanction does 
not protect a subsequent lender of money who lends on 
the faith of that sanction and who is in no way a party 

to any slackness or fraud in obtaining that sanction. 
Where the transaction is not the same as the sanctioned 
transactions, it is notcovered by the sanction and one 
IS thrown back to the position of a mortgage by a guar 
dian without the sanction of Court (ly.) it could be 
avoided and when the minors or principals avoid such 
transaction they can be held liable to restore what they 
have gained as a consequence of it. {Stone. C. J. ami 

Bose. /.) Abbas Hussain v. Kiran Shashi Devi. 

1941 N.L.J. 447. 


HIGHWAY. 

S. ZO --Scope— Court guardian — Alienatiofi 

without leave of Court— Jf void or voidable— Limitation 
for suit to set aBde— Limitation Act. Art. 44. 

Where a person has been appointed under the Guar- 
dians and Wards Act to be the guardian of the property 
of certain Mahomedan minors, an alienation by him of 
the minors’ properties without obtaining the Court's 
permission, would be only voidable and not void. It 
w’ould operate as a valid transfer unless set aside at the 
instance of the minors concerned. Art. 44 of the 
Limitation Act gives the minors three years from the 
date of their attaining majority to set aside the alienation. 
\\ here a transfer is niade by a de guardian, the 
position may b® diff^i-ent. {Leach, C.J . Mockett and 
Krishnasxrami ^Vyangar, JJ.) MiR GhuLAM SaHIB 

Ayesha Bini* I.L.R (1941') Mad. 775 = 

196IC. 87=14RM. 248 = 1941 MWN.466 = 
65 L W. 650= A.I.R. 1941 Mad. 481 = 

(1941)1 M.LJ. 800 (F B.). 

S. 48 — Scope and (ffect — Judgment appointing 

guardian for minor — If can be attacked collaterally — 
Evidence Act. Ss. 43 and 44. 

It is not open to a plaintiff in order to enforce a debt 
contracted by a minor to show that a judgment which has 
the effect of making him a minor (f.7 , an order appoint- 
ing a guardian for the minor and thereby extending the 
period of nunority) was obtained by collusion. S. 48 of 
the Guardians and Wards Act bars any contest regard- 
ing the validity of the judgment appointing a guardian 
except by the procedure of appeal or revision. Since 
the judgment falls under S. 43 of the Evidence Act, 
there is no power to attack that judgment under S. 44 
of the Evidence Act, {Wadsworth. J.') VENKATA 
KANGACHARYULU V. AKK,\PPA Rao. 

63 L W. 362 = 1941 M.W N. 237 = 
A.I.R. 1941 Mad. 669 = (194l) 1 M.L.J. 492. 

HABITUAL OFFENDERS RESTRICTION ACT, 
8, 18(2). BURMA ACT f I OF 1936) AND BURMA 
GENERAL CLAUSES ACT, 3. 5— Repeal by Burma 
Act (/ of l936) of Habitual Offenders Restriction 
Act— Effect — Violation of an Act after repeal and 
conviction thereafter — Legality. 

It IS idle to speculate on what the legislature proba- 
bly intended by the unqualified and unexplained repeal of 
a particular Act, since the effect of such a repeal is laid 
down in S. 5 of the General Clauses Act, Where no 
words of qualification or explanation appear in a Repeal- 
ing Act it is idle to pretend that a ‘contrary intention 
appears*, so as to oust that stetion, unless the result of 
applying it would be to produce an absurdity. Where an 
order restricting a person’s movement is passed under 
the Habitual Offenders Restriction Act, it remains un- 
affected by the repeal of the Habitual Offenders Restrlc* 
tion Act by Burma Act I of l936. Any violation of 
the restriction order, even if it takes place after the 
repeal of the Act under which the order was passed is 
punishable under S. 18 of that Act by virtue of S. 5 of 
the Burma General Clauses Act. {Dunkley and Blagden 
//.) The King v. Basu Meah. 

1961.0. 4B7 = 14R.R. 47 = 42 Cr.L.J 739 = 
1941 Rang L R. 239= A I.R. 1941 Rang 206. 
highway — Obstruction— Right of action — Suit 
for removal by persons residing in thexicinity — Main- 
iainability — Special damage — If to be Proied xvhen suit 

not framed as representative suit^Principles. 

It would be a very dangerous thing to hold that 
persons are entitled to encroach upon roadways in every 
case where the encroachment still leaves a width equal to 
the narrowest portion of the roadway. Where a public 
thoroughfare is encroached upon, persons living in the 
vicinity and using the roadway constantly have a cause 
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of action to maintain a suit for removal of encroach- 
ment without proof of special damage. It is not neces- 
sary that the plaintiffs should prove some pecuniary 
and particular loss over and above what has been 
suffered by the public generally, even when the suit is 
not framed under S. 91 or O. 1, R. 8, C. P. Code. A ! 
person in the immediate neighbourhood and entitled to 
use a local public thoroughfare has a special cause of 
action and that irrespective of whether he has proved 
special damage or not} the real principle is that a person 
of an immediate community or section of the public 
who is deprived of an amenity provided for that parti- 
cular section may be deemed to have suffered loss 
without proof of such loss. As long as the obstruction 
remains, there is a continuing wrong. (^Harries, C.J. 
and Fazl AH, /) DaSRATH MaHTO v. NARAIN 

MaHTO. 1921.0. 760 = 13 R.P. 517 = 7 B.R 413 = 

22PatL.T. 111=A.I.E. 1941 Pat 249. 

-Obstruction — Wall across public road inter- 
fering with enjoyment of property by owner — Suit by 
latter for mandatory injunction to remerve wall — 
Allegation and proof of special damage — Necessity, 

The respondents brought a suit fora mandatory in- 
junction against the appellants requiring them to remove 
a wall which they had built close to the respondent’s 
house. It was about six feet high and was built across 
a public road, and the respondents stated that as a 
result of this obstruction to the road they were unable 
to approach their house from that side (left) and that 
the enjoyment of their property had been seriously inter- 
fered with. All this was not, however, specifically stated 
in the plaint. 

. that if the respondents’ allegations were true, 

the appellants’ action in erecting the wall must constitute 
a nuisance to the respondents and would seriously 
affect the respondents as the owners of the house and 
therefore they had suffered special damage. But they 
were in error in not averring in the plaint that they had 
suffered special damage and making this the basis of 
their claim. They should, however, be allowed to amend 
their plaint and to incorporate suitable averments for 
the purpose of remedying the defect. {Leach, C,J. and 
Somayya, J.) BHULOGANATHAM PlI.LAI v. RaJA- 
GOPALA PILIAI. 63 L.W. 728 = 1941 M.W.N. 637 = 
A.I.R. 1941 Mad. 669 = (1941)2M.L.J. 106. 

—Public road — Ownership to soil — Presumption — 
Right of adjoining landowners — User by public — If 
ground for holding that it is Government property — 
Bombay Land Revenue Code, S. 37 — Effect of. 

The existence of a highway or a public road is consis- 
tent with the ownership of a private person in the soil 
both according to the English Jaw and the Indian Law. 
Under the Indian law, as under the English law, there 
is a presumption that a highway, or waste land adjoin 
ing thereto, belongs to the owners of the soil of the 
adjoining land. The site of the road must be presumed 
to belong to the adjoining proprietors half to one and 
half to the other up to the middle of the road. Where 
the property is bounded by a road or a river, the bound- 
ary even if given as the road or the river, is the middle 
of the road or the river, as the case may be. Therefore, 
the use of the road by the public for passage as of right 
is not inconsistent with the proprietorship of a private 
individual to the soil of the road, and, therefore, a road 
cannot be said to be the property of the Government 
because it is used by the public. S. 37 of the Bombay 
Land Revenue Code is not a bar to a claim by a pri- 
vate individual to the soil of a public road or a high- 
wdy. The section has not the effect of taking away 
any rights which existed when it became law. It deals 
only with what is not the property of individuals. 


HINDU LAW-Adoption. 

{Wadia and Divatia, J/.) NARHARSJKGJI ISHVAR- 

siNGji V. Secretary of State. 

I.L.B. (1941) Bom. 226 = 1951.0. 640 = 
14 R B.. 49 = 43 Bom.L.R. 167 = 
A.I.R. 1941 Bom. 161. 

to go in procession with music — Worship- 
pers in temple or mosque abutting on high read’- Right 
to insist on stoppage of music. 

The right to go in procession in streets or a highway 
with music is a natural right inherent in every subject 
of the state. Mere non-user of it for any length of 
time will not take away such a right, and it lies on the 
parly who opposes the exercise of such right to prove 
some law or custom having the force of law overriding 
the natural right. User is not necessary to the creation of 
the right, and it must be given effect to unless it is 
shown that it has been taken away by some order or 
custom or unless the exercise of such right would 
obstruct the use of the street by others. But wor- 
shippers in a mosque or temple which abuts on the 
highways have no right to compel the members of the 
procession to stop the music completely while passing 
the temple or mosque on the ground that there is con- 
tinuous worship inside it or that the music offends 
against the religious sentiments of a community other 
than the one to w-hich the members of the procession 
belong. {Nagesvara Iyer and Singaravelu Mudaliar, 
//.) Imam Sab v. Shama Jois. 19 Mys.L. J. 363. 

Village pathway— If public highway or private 

— Test — Dedication— Inference from user. See 
1940 Dig., Col. 636. BiBHGTI NARAYAN SlNGH v. 
Guru Mahadev asram Prasad Sahi. 

22 Pat.L.T. 46. 

HINDU LAW. 

Adoption. 

Alienation. 

Applicability. 

Conversion. 

Debts. 

Divorce. 

Guardianship. 

Impartible estate. 

Joint family. 

Limited owner. 

Lingayats. 

Maintenance. 

Marriage. 

Partition. 

Religious endowment. 

Reversioner. 

Schools of law. 

Stridhanam. See Hindu Law— Succession 
— Stridhanam. 

Succession. 

Trusts. 

Widow. 

WlUs. 

Adoption 

Ante-adoption agreement. 

Authority to give in adowion. 

Effect on prior partition. 

Giving and taking. 

Illattom. 

Jains. 

Kayasthas of Ajmer. 

Lingayats. 

. powers of. 

Validity. 

WidW, 
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Adoption — Ante adoption agreement regulating 

rights of adoptive mother vis-a-vis adopted sons — If 
binding on subsegutntly born or adopted coparceners. 

An arrangement sanctioned by custom which regulates 
the rights ol the adoptive mother vis-a-vi% the adopted 
son, cannot affect the other coparceners in the joint 
family acquiring that status by subsequent birth or 
adoption and not parties to the arr ingcnient. {Broom- 
field and Wassoodew, JJ.) LaXMIHAI VenKATHAO v. 

Keshavrao lingangoupa. 

I L.R (1941) Bom 306-197 I.C. 142 = 
43 Bom.L.R. 214 = A.I.E. 1941 Bom. 193. 

•Adoption — Authority to give in adoption — Il- 
legitimate son — Mothers poivor to giie in adoption — 
Adoption of illegitimate son — Validity 

Ordinarily a mother is capable of giving her son in 
adoption according to the Hindu Law, but her capacity 
to give in adoption is restricted to her legitimate son 
and does not extend to a son of an adulterous or in- 
cestuous intercourse. Even among Sudras, the adoption 
of an illegitimate son is therefore invalid. {Beaumont, 
C.J.and Wassoodew, /.) APYA ShE'ITYA RaM- 
MAKKA APya. I.L.R. (1941) Bom. 350 = 

196 IC. 42 = 14 E.B. 87 = 43 Bom.L.R 314 = 

A.I.R. 1941 Bom. 222. 

Adoption — Effect on prior partition. Sec HINDU 

LAW— JOINT FAMILY— WHO GO TO CONSTnUTE IT. 

-1941 N.L J. 676. 

Adoption — Giving and taking — Necessity. 

The ceremony of giving and taking it a necessity for 
a valid adoption. {Davies.) Bh.-^NVVah I al t/. B.ALU 

RAM. 1940A.M.L J.93 

Adoption — Illatom affiliation — Incidents of — 

Agreement of illatom affiliation — If to be embodied in 
regular detailed contract— Inference from facts See 

1940 Dig., Col. 638. NAGl Keddi v. Nanjun- 
DAPPA. 193 I.C. 298 = 13 R.M. 641. 

—Adoption — Jains — Law applicable — Widow — 
Powers of adoption — Consent of husband's coparceners 
— Necessity — Adoption of daughter’s son by widow — 
Validity without censent of coparceners. See 1940 
Dig., Col. 638. YAiMASHEITI UHAUSHETTI V. ASHOK 
BhOMSHETTI. I.L.R. (1940) Bom. 819 = 

191 I.C. 488= 13 E.B. 166. 

Adoption — Kayasthas of Aimer — Adoption of 
brother's daughter s son — Validity. 

The Ajmer Kayasthas are Kshati iyas and belonging 
to one of the regenerate classes, a person of that class 
cannot adopt his own brother’s daughter's son. 
{Davies.) CHANCHLAL BaI v. GoRJA. 

1941 A.M.L.J. 26. 

Adoption — Lingayats— Applicability of Hindu 

Law — Theory of spiritual benefit conferred by adoption 
— If prevails. See l940 Dig., Col. 639. LINGAPPA 
Rayappa V. Kadappa Bapukao. 

191 I.C. 604 = 13R.B. 169. 

— ^^Adeption — Powers of — Sole surviving ecfarce- 
ner^Adoption by — Subsequent adoption by wideno of 
another deceased coparcener — Validity — If binds 
Previous adopted coparcener. 

There is no question that the adoption to her husband 
by a widow of a deceased “Gotraja Sapinda,’’ who was 
a member of a Mitakshara joint family, is valid and 
binding on the other members of the family so far as 
the creation and vesting of a coparcenary interest in the 
joint family is conferred immediately upon adoption, 
the interest being co-exiensive with that of his adoptive 
father. It makes no difference to the vesting of that 
interest where only one member of the joint family 
survives at the time of the adoption for the family 
continues joint so long as any widow remains in it with 
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a power to adopt. {Broomfield and Wassoodew, JJ.) 

Laxwibai Venkatrao V. Keshavrao lingan- 

GOUDA. I.L.R. (1941) Bom. 306 = 197 I C. 142 = 

43 Bom.L.R. 214 = A.I-R. 1941 Bom. 193. 

Adoption— Validity — Adoption of daughters son 

by a sonar — Conflicting evidence — Presumption. 

When there is conflicting evidence as to the validity 
of ceremony the correct principle to follow is to decide 
in favour of the validity of a ceremony duly performed 
rather than to hold on inadequate evidence that the 
ceremony was illegal. A certain amount of presump- 
tion should attach in favour of the validity of acts which 
are performed in a religious function. Where the vali- 
dity of an adoption of a daughter’s son by a sonar was 
in question and the evidence was conflicting as to 
whether a sonar was a twice- born or not it was held that 
the adoption properly made should be held to be valid. 
{Harper. S.M. and Sathe, J.M.) SiTARAM v. SaTPAL. 

1941 R.D. 594 = 1941 O.A. (Supp.) 585(2) = 

194 A.W.E. (Rev.) 626 (2). 

‘—’‘—Adoption — Validity — Married person. 

An adoption of a person who had not only his sacred 
thread ceremony performed before the alleged adoption 
but was also married before that tiivie, is invalid among 
Brahmans. {Baipai and Dar, J J.) BHARAT BaSI 
Naik GOPI Nath Naik. 1941 A.L J. 660 = 

1941 A.W.R.(H C.) 295= 1941 A L.W 971= 

A.I E. 1941 All. 386 
" Adoption — Widow — Adoption by — Death ot 

adopted son unmarried — Second adoption by widow 
subsequently— Validity— If divests estate vested in 
widow. 1940 Dig., Col. 639. PaTTU ACHI v. 
KajagopaLa PILLAI. 193 I.O. 630 = 13 R.M. 708 

Adoption — IVidenv — Adoption by with authority* 

of nearest sapinda — Motive in adopting — Relevancy — 
Widcnv actuated by improper motive — If renders adop 
tion invalid. 

The adoption by a Hindu widow of a son to her 
deceased husband, after having received authority to 
adopt from the nearest sapindat is not invalid on the 
ground that she is actuated, not by a sense of religious 
duly, but by an improper motive, namely to defeat her 
co-widow. However spiteful her action may be towards 
others, the benefit conferred upon her deceased husband 
by her adoption is in no way affected. When she has 
received valid authority to adopt, her motive in doing so 
can be ignored. {I^ach,C.J.% Krishnasxvami Aiyangar 
and Chandrasekhara Ayyai\ JJ.) KaNAKAR.ATNAM 

t. Narasimha Kao. 1941 M.W.N. 1009* 

54 L.W. 687 =A.I.E. 1941 Mad. 937 = 

(1941)2M.Ti.J. 803(r.B.). 

-Adoption— Widow — Authority to adopt — Con- 
struction — Direction to adopt a son of one of husbund's 
nephews except two named specifically — Death of all 
eligible nephews leaving sons — Adoption by widow of 
grandson of a nephew— Validity— Direction in will— If 
mere recommendation or mandatory. See 1940 Dig., 

Col. 640. Damodar Vishnu v. Shriram Laksh- 
Man. I.L.R. (1941) Bom. 170= 193 I.O. 413= 

13RB. S16 = A.I.R. 1941 Bom 66. 

_ Adoption — Wtdeno — Authority to adopt given by 
sapinda — I f to be to adept particular person — Authority 
e.xpressed in general terms — .Adoption in pursuance of — 
V alidity. 

An authority to adopt given to a Hindu widow by the 
nearest sapinda is not invalid merely because it is 
expressed in general terms. Where in puisuance of an 
authority worded, “you shall, therefore, whenever you 
like, bring and adopt duly a boy whom you like according 
to shastras, a widow adopts a boy within five months of 
the conferment of the authority, and there has been no 
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change in the circumstances of the family, such adop- 
tion is valid. It is not necessary that the sapinda should 
consent to the adoption of a particular person in order 
to make the adoption valid. {Leach, C.J., Kriihna- 
swami Aiyangar and Chandrasekhara Ayyar , J J ) 
VeNKAYYA V, SREERAMULU. 1941 M.W.N. 1007 = 

64 L.W. 583 = ALE 1941 Mad. 935 = 

(1941) 2M.L J. 798(r.B.). 

— .-Adoption — Widow — Powers of— Absence of 
authority of husband — Refusal of consent by sapinda — 
Adoption in spite of — Validity — Barden of proof that 
refusal was improper. 1940 Dig., Col. 641. VaJ- 
JALU V. GOPALAKRISHNAMMA. 194 I.C. 845 = 

14 R.M. 102 = (1940) IM.L.J.779. 

‘Adoption — Widow — Power of — Prohibition 

against adoption — What amounts to — Will by ku>band 
in respect of property — Implied prohibition of adoption 
— When to be inferred — Testator emphasising rights of 
brother as sole surviving coparcener — If amounts to pro- 
hibition of adoption. 

A disposition of property by a Hindu husband incon- 
sistent with his wife’s right of adoption may justify an 
inference that an adoption was impliedly prohibited. 
Whether an implied prohibition is to be inferred or not 
depends not upon whether the will would be valid or 
invalid under Hindu Law, but upon the intention of the 
testator as to the way in which the property is to devolve. 
Whether it devolves by his own volition or independent- 
ly of it is not Important if the course of devolution 
would be altered by an adoption which he could prohibit. 
Where the husband has said nothing about an adoption 
one way or the other, and the prohibition of adoption Is 
sought to be inferred from statements about other 
matters or f^om conduct, the inference suggested, if it is 
to be acted upon, must be a necessary inference. The 
Court must be able to say with confidence that what the 
husband had said or done shows that he would have 
prohibited an adoption, either in any circumstances or 
in the circumstances existing at the material time, if he 
could have foreseen them. If the Court can say no 
more than that he might have, or even that he probably 
would have, prohibited an adoption in any circumstances 
or in those particular circumstances, that is not enough. 
For in that case it cannot be said that his statements or 
his actions are equivalent to a prohibition, and in the 
absence of prohibition there is an inherent right to 
adopt. One of two undivided brothers who formed a 
joint Hindu family died in 1907, leaving a will dated 
29th August, l907, addressed to his brother B. The 
deceased left two widows K and P. The will after recit- 
ing that the testator had no male issue and that B was 
his elder brother and both were undivided inter alia 
stated : “All the estate, pots, clothes, cattle also the 
entire property are joint. You are the only heir of the 
property and the said property is in your possession . . , 
If my two wives do not live with you, Rs. 50 
should be given to each for their maintenance. Orna- 
ments worth Rs. 1,000 are on the person of each of them. 
Let them remain on their persons during their lifetime. 
After their death, they are yours only. Excepting main- 
tenances they have no other right whatsoever. 
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his senior widow K adopted a boy who died 
in or about the year 1911. OnSPfhr^\^gi 
adopted the plaintiff who was a son imlaw’’ of the 
surviving brother. B died in 1936, and afterwards the 
plaintiff filed a suit to set aside two deeds of gift e.xecut- 
ed by B in favour of two of his daughters. The latter 
pleaded, inter alia, that the adoption of the plaintiff was 
invalid on the ground that an adoption was prohibited 
by the terms of the will executed by the deceased. 

Held, that the deceased was only anxious that the 
family should continue to be regarded as what it was in 
fact, a joint family, and that there should be no trouble 
after his death. The fact that he emphasised the rights 
of his brother B as the sole surviving coparcener did 
not necessarily lead to the conclusion that he was oppos- 
ed to one of the ordinary incidents of a joint family or 
that he would have objected to an adoption by his 
widow if his brother himself did not object to it. It 
could not be said with any confidence that the deceased 
would have prohibited the adoption of the plaintiff who 
was B^s son-in-law if he had foreseen it, and that at 
any rate the Court could not spell out any prohibition 
from the terms of the will. {Broomfield and Macklin, 
//.) Krishnawa YELAGOUDA V. Ramagouda 

Kadagouda. 43 Bom,L.R. 483 = 

A.I.E. 1941 Bom. 360. 

-—Adoption — Widotv — Power of — Widow of gotrafa 

sapindas^ Adoption— I f divests reversioner or alters 
order of inheritance— Right of adopted son to sue (or 
possession of immovable property. 

The widow of a gotraja sapinda, enjoying a widow’s 
estate, cannot by adoption divest the estate of a rever- 
sioner and thereby alter the order of inheritance of the 
properly inherited by her as widow of a gotraja sapinda. 
This principle applies not only to immovable property, 
but to a chose in action, i,e., a right to sue for possession 
of immovable property. {Beaumont, C, J. and Wadia, 
J.) SUBRAO Baji V. DaDA BHIWA. 196 I.C. 676 = 

14B.B, 132=43 Bom. L.R. 492“ 

A.I.R. 1941 Bom. 328, 
-■ ” Adoption — Widow — Successive adoptions — Un^ 
authorised alienation after death of first adopted son 
and before second adoption— Right of second adopted son 

to sue for possession of property alienated--If arises on 

adoption or is postponed until death of widow. 

The rights of a Hindu widow in the property which 
she bolds as the heir of her son are co-exlensive with 
the rights which she possessed when she held it as the 
heir of her husband. In both cases she possesses the 
right of alienating for the period of her life, but not 
beyond, except in the case of necessity. In other words 
the quality of the estate is the same. An alienee 
will be defeated not only by a first adoption, but 
also by a second adoption, the widow’s powers of aliena- 
tion being the same when she holds the property as a 
mother as when she holds it as widow. A person con- 
tracting with a childless widow does so subject to the 
knowledge that she may possess, or may be given, a 
right to adopt. The second adopted son is just as much 
the son of his adoptive father as the first adopted son 
and must be given the same rights in the property which 


ghts 

. In order that my name should remain after my are found to be his father’s estate as to the first adooted 
th. Rs lOO per annum should be spent on religious son. The second adopted son must be nut nn 

- ■ footing as his deceased brother. That is in 

with Hindu conceptions of what is right and proDer 
On 9th February, 1891, a Hindu widow havLg her 
husband s authority adopted a boy who, after becoming 
a major, died unmarried in February, 1907 In 1922 
the widow entered into agreement of ’ partition with M 
who was then the nearest male reversioner to the estate 
under which the estate was divided between them, the 


death 

acts, etc. You should do this, and you and your descen- 
dants, heirs and legatees should enjoy the ownership of 
the entire estate from generation to generation. On the 
strength of this will you should get the Khata transferred 
to your name in respect of the above lands. Id regard to 
that my viives and anybody else whatever have no sort 

of right at all All the rights go to you only and 

are with you . . . . ” Soon after the testator's death 
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intention being that each should have an absolute in- 
terest in the allotted portion. This transaction was re- 
garded as one which did not operate as a surrender of 
the estate to M and did not bind the reversion. In 
l920, the widow adopted R (the plaintiff) in exercise of 
the power of adoption conferred upon her by her hus- 
band and with the consent of the nearest sapinda. On 
attaining majority, R filed a suit to recover the properly 
which was delivered to M as the result of the partition 
in l922. The widow was alive and was made a defen- 
dant to the suit. 

Hdd^ that the adoption of R gave him an immediate 
right to sue to recover the property and his right of 
action was not postponed until the death or re-marriage 
of the widow. {Leac/i^ C.J. and Mockett, /.) PattU 
ACHI V. RAJAGOPAI.A PlLLAI. 54 L W. 36 = 

1941 M.W N. 692 = A.I.R. 1941 Mad. 699 = 

(1941) 2M.L.J. 134. 

-Adoption — Widow — Suspension and revival of 
power to adopt. See l940 Dig., Col. 642. BaPUJI 
Ramji V. Gangaram. I L.R. (1941) Nag. 178 = 
195 I.O. 282 = 14 R,N. 42 = A.I.R. 1941 Nag. 116. 

—Adoption — Widow — Unchaste widow — Adoption 
by — Validity. 

An unchaste widow is not incompetent to make an 
adoption to her deceased husband by reason only of her 
unchastity. Where an unchaste widow of one of regene- 
rate caste takes a boy of the same gotra as her husband 
in adoption, and delegates the performance of the reli- 
gious ceremonies including the datta homam to others, 
the adoption is not invalid. {^Broomfield and A/acklin^ 

//.) RAMU Bala Sankpal v. Jana Dala Patil. 

43 Bom.LR 920. 

^Alienation. 

AFTER BORN SON OR COPARCENER— RIGHTS. 

ALIENEE FROM COPARCENER. 

Coparcener. 

Daughter inheriting mother’s pro- 
perty. 

Father. 

Joint family. 

Limited owner. 

Manager. 

Necessity. 

Religious endowments. See Hindu Law 
—Religious endowment. 

Widow. 

' '••Alienation — After-born son or coparcener^— 
Right to challenge — Alienation without necessity^ 
Absence of consent of sons or coparceners then living — 
Son born before ratification of alienation — Right of to 
ekallenge. 

Where an alienation of joint family property is made 
by a father or manager without necessity and without 
the consent of the sons or other coparceners then living, 
it would not only be Invalid against them but also against 
any son or coparcener born subsequently but before they 
had ratified the transaction. {Fail Ali and Varmot //.) 
Bhagwat Prasad v. Debi Chand. 20 Pat. 727. 

" Aliesuition^ Alienee from coparcener — Right of 
— Determination^! f subject to fluctuation due to subse- 
quent births in family^ Ascertainment of share- If to 
be as on date of alienation or on date of suit — Alie- 
nated property less than share of alienor on date of 
alienation — If to be allotted to lendor — Rquities. 

Under the Hindu law an alienee of the interest of a 
coparcener is entitled to enforce his claim against the 
family estate on the basis of the vendor's right at the 
time of the alienation, and not at the date of the suit by 
the alienee. There is no fluctuation in the share to 
which the alienee is entitled as a result of additions to 
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the family by subsequent births. A Hindu father alie-. 
nated an item of joint family property by way of sale 
on 10 — 9 — 1921. The family then consisted of the 
father (alienor) and his two sons, who were both minors. 
Subsequently three other sons were born to the alienor 
between 1921 and 1931. In a suit by one of the sons 
for a partition and to set aside the alienation, it was 
held that the alienation was not binding on the sons' 
interests, but as the property alienated represented less 
than one-third of the family propeity to which the father 
would be entitled on the date of the alienation, the 
Court did not set aside the alienation. On appeal, 

Hild, (1) that the alienee's right should be ascertain- 
ed with reference to the slate of the family as on the 
date of the alienation and not as on the date of the 
suit, and the father would be entitled to one-third of the 
family estate; (2) that since the property sold represent- 
ed less than one-third, namely, what the father was 
entitled to as his share of the family property at the date 
of the alienation, the Court was justified in allocating 
the alienated property to the vendor's share so that the 
alienee need not be disturbed. {Leach, C, J. and 
Ilorwill, J.) DHARMARAO v. BAPANAYYA. 

62 L.W. 916=1941 M.W.N.26 = 

(1941) IM.L.J. 16. 

— 'Alienation — Coparcener — Mortgage by copar- 
cener — Subsequent partition — Purchaser of separate 
interest of coparcener — If can question validity of 
mortgage. 

A mortgage executed by a coparcener in respect of his 
undivided interest in joint family property cannot be 
questioned by a purchaser of the coparcener’s separate 
interest after the coparcenary has ceased to exist as a 
result of a partition. {Harries, C.J. and Chatterji, /.) 
Pankajini Debi v. Pramatha Nath Ghosh. 

14 E P. 191 = 196 I.O. 383=8 B.B. 20. 

Alienation — Daughter inheriting mother's pro- 
perty — Alienation of part for meeting marriage ex- 
penses of her daughter's daughter — Validity. 

A daughter inheriting her mother’s properly on her 
death has power under the Hindu Law to alienate a 
reasonable portion of such property for defraying the 
expenses of the marriage of her daughter’s daughter 
(the mother of the girl being dead and her father being 
poor) : such an alienation is valid as the purpose is a 
pious and meritorious purpose which would conduce to 
the spiritual benefit of the parents of the alienating 
daughter. {V enkataramana Rao, /.) SRINIVASA RaO 

Sesidxcharlu. 64L.W. 260 = 

(1941)2M.L.J. 406. 

■ Alienation — Father — Alienation of ancestral pro- 

perty in Oudh — Legality. See 1940 Dig., Col. 642. 

bijleshari Bakhsh Singh v. Gajadhar. 

16 Luck. 484=1911.0.195 = 
AJ.R.1941 Oudh 123. 

.Mienation— Father — Alienation without legal 

necessity — Position in Bengal and Central Provinces. 
See 1940 Dig., Col. 643. KaSHINATH r. BaPURAO. 

191 I.O. 241 = 13 E.N. 168. 

Alienation — Father — Power — Rate of interest— 

Consideration. See 1940 Dig., Col. 644. GanGA SaGAR 
V. REOTl PRASAD. I.L.R. (1940) All. 771 = 

1911.0. 365 = 13 E.A. 226 = 1941 A.L.W. 7. 

Alienation — Father's alienation not supported by 
necessity — Right of after-born son to challenge^ 

It is undisputed that a sale or other alienation of joint 
family property which was binding upon the whole joint 
family as existing at its date cannot l^ affected by other 
coparceners arriving in the family at a later date, as U had 
become completely effective against the whole fanUly 
before they arrived. Where a Hindu father, where 
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he and his eldest son are the only members of the joint 
family, alienates joint family property, that alienation 
binds the father’s half-share in the property concerned, 
and no later addition to the coparcenary can affect that; 
nor can any coparcener who conies into existence after- 
wards question it. But if the alienee wishes to enforce 
his alienation against any interest in the joint family 
property beyond the father’s share, he must prove family 
justification for the alienation or that he made reasona- 
ble inquiries before he took the alienation, which showed 
that there was joint family justification for it. If by the 
tirne the alienee tries to prove that there was joint family 
justification for his alienation or that he after reason- 
able inquiries was reasonably led to think that was so 
and to enforce his alienation on something beyond the 
father’s share in the family property alienated, the father 
has had another son, that son who has acquired an 
interest in the family properly by birth, is entitled to 
challenge the effectiveness of the alienation against any 
thing except the father’s share. The alienee has to make 
out his case and to make it out against every coparcener 
■interested in the result. While that question is open, 
the after-born son can resist the alienee’s claim and can 
himself challenge it. If, however, the eldest son, though 
not taking part in the alienation at its date, later on 
joins in the alienation or adopts it before another co- 
parcener comes into existence, or ratifies it, the aliena- 
tion becomes complete against the whole of the existing 
joint family before any other coparcener in any way 
comes upon the scene. If that happens.no after-born 
son can challenge the alienation. {Reilly C.J. atid 
Venkataranga Iyengar^ /.) GURUMURTHIAH V, 

Seetharamaiya. 19 Mys.L.J. 310. 

•’Alienation — Joint family — Alienation^Binding 
nature — Proof of^Duty of alienee. 

An alienee who wishes to bind the shares of persons 
not a party to his mortgage has to allege and prove 
'necessity or benefit or antecedent debt or something of 
that kind. Necessity depends upon pressure on the 
estate. {Bose, /.) RamBhaOO v. GuRUDAYAL, 

196 I.C. 367 =* U R N. 103 = 1941 N L J. 277 * 

A I.E. 1941 Nag. 265. 

•Alienation^ Joint family — Alienation by father 
Sons liability and extent. 

Where in the case of a mortgage by a father of a 
joint Hindu family the debt is found to be not incurred 
ior legal necessity but also not tainted with any immo- 
rality, the liability of the sons to pay the debts of their 
father extends to a personal decree against them but only 
Jn so far as any property may have devolved on them 
from their father. {Davis.') BhaG Chand v. BiSHE. 
3HAR Lal Seth. 1940 A.M.L J. 107^ 

■ ~ — Alienation-^ Joint family— Alienation — Father— 

• Antecedent debts— Sons, when, and when not, entitled to 
.question— Question as to legal necessity— Relevancy. 

Where a father of a joint Hindu family mort-^ 
gages family property in order to pay antecedent debtsl 
.of his own. at a time when the joint family con-' 
'Sisted of himself and his sons, it is a valid mortgage 
binding on the estate. It is not necessary in such a case 
‘io consider the items of the mortgage consideration with 
meticulous care and find out if they are supported by 
legal necessity, because that doctrine does not apply and 
is subordinated to the other doctrine of Hindu Law, 
namely that the father can validly alienate for antece- 
dent debt. At the same time, it is clear that if the 

• antecedent debts are tainted with immorality or if the 
■debts have no existence whatsoever the father would be 
committing a fraud on the family and the sons would be 
entitled to question that alienation. {Baj^ and Dar, 

Y, D. 1941—39 
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//.) Gainda Kuek V. Sakdu Ram. 

1951.0 641=14R.A 64=1941 AL.W. 361 = 
1941 A.W.R. (H.C.) 70 = 1941 A.L J 129 = 

A.I.R 1941 All 174. 

■ Al i enation — Jot nt family — Alt enati on — Father 

or manager — Ntw business — Necessity — Tests to be 
applied. 

In every case of a father or manager borrowing money 
: to finance a new business by alienating joint family 
j properly, the transaction has to be justified by legal 
' necessity or by family benefit and benefit of the estate. 
In this respect there is no difference between the powers 
of a father and of any other coparcener and before any 
transaction can be said to be for the benefit of the 
family and of the estate, it must pass through certain 
tests and these are, that the transaction must be such as 
a prudent manager and not a prudent owner would enter 
inio in the interest of the family and for the 
benefit of the estate and is either necessary for 
its good management or is necessary in the general 
interest of the family. It cannot be said as a 
matter of Hindu Law that it is not open to a manager of 
a joint Hindu family to start a new trade for the 
purpose of augmenting or supplementing the family 
income, nor can it be said that he cannot borrow money 
by alienating family property to start such a business. 
There may be compelling necessity to take such a course 
and even when there is no compelling necessity circum- 
stances may exist which may render it prudent to adopt 

such a course and the adoption of such a course maybe 

for the benefit of the estate or of the family. But In the 
latter case benefit must be practically certain and the 
proposed business free from any real risk or danger. The 
prudence of a transaction ought not to be judged by the 
results. {Bajpai and Dor. JJ ) BaBU Lal BaBU 
Lal. I.L.B. (1941) All. 343 = 195 I C 671 «= 

14 E A. 59 = 1941 A.W.R (H.C ) 140 = 

■ 1941 A L.J. 217= 1941 AL.W. 294= 
1941 O.A.(Supp.) 306 = 1941 O.W.N. 464 = 

, A.I.R.1941 All. 194. 

Al tenatton— Joint family^Alienntion—Father 

—Will by— Validity. 

It IS settled law that, according to the Mitakshara, no 
coparcener', not even a father, can dispose of by will his 
undivided interest in the coparcenary. {Teh Chand and 
Din Mohammad, JJ.) BADRI ParshaD v. ShaNTI 
Lal. 196 I.C. 275= 14 E L. 43 = 

43 P.L.E. 128= A I.E, 1941 Lah. 228. 

Al tenatton— Joint family— Alienation— Legal 

necessity— Proof— Old transaction— Presumptions to 

fill in gaps. 

Where an alienation is impeached for want of legal 
necessity long after its date it is not possible to obtain 

evidence in as full a measure as would be the case, if the 
matter had arisen soon after the alienation. In cases of 
such kind presumptions can be availed of to fill in gaps 
and lacunae Which have been left by the passage of 
time. {Stone, C.J. and Bose, J.) JaILATSaO v 

GopaldaS. 1941 N.L j. 639‘. 

Altenaiton— Joint family— Alienation— ManaPer 

— Liability of minor members. * 

Where a mortgage by the manager of a joint Hindu 
family is upheld, a minor member, who stands to gain 
by any advantage that may accrue to the family out of 
the transaction, must also be made liable, if any loss 
occurs. {Davis^ Ram Narain r. MaDaN Lal! 

... 1940 A.M.L.J.* 101. 

— — AUtnal,of,-Jo,»t nation- Manager 

— Necessity — Considerations before the Court 

Where the ^le by a manager of a joint Hindu family 

IS attacked suteequently by other members, what Courts 
ought to consider is to see that with the existence of 
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certain pressure what action a prudent manager ought to 
take. It that pressure can be averted by other methods, 
those other methods ought to be availed of, but if the 
pressure cannot be averted except by sale of the property 
the manager would be entitled to sell the property and 
Courts should not look with meticulous care whether the 
bulk of the consideration was utilised for legal necessity 
and whether if some portion of the consideration is 
founi to be not applied for legal necessity certain condi* 
tions ought to be imposed, but the Courts should take a 
broad view of the situation and find out whether under 
the situation the sale of the family property was the 
proper procedure and if it comes to the conclusion that 
the sale was the proper course, then if a portion of the 
«ale consideration has not been applied for legal necessity 
the sale will be upheld unconditionally. The reason for 
this is that there would be a presumption that the 
balance of the sale consideration was applied for proper 
purposes and the transferee would be entitled to take 
advantage of this presumption. {Bafpai and Dir^ JJ.) 
Gainda Kuer V. Sahdu KaM. 195 I C. 641 = 

IIE.A 5-4 = 1941 A L W. 361 = 1941 A.L J. 129 = 
1941 A. W.E. (H.C.) 70 = A.I.E. 1941 AU 174 

—Alienation — Joint fam'ly — Alienation-^Manager 
— Power— Case of proprietary rights. 

In the case of proprietary lights where shares are 
separately shown in the names of different persons it 
cannot be contended that the senior member ofajoint 
Hindu family acts on behalf of the other members of 
the family when he executes a khaikari deed in favour 
of a third person. (^Harper, S.M.) DaULI v. BhOLA 
DaTT. 1940 B.D. 603 = 

1941 A. W.E. (Eev.) 93 (1)=- 1941 O.A.(Snpp.) 81. 

■ mAlienation — Joint family — Alienation — Neces- 
gily — Marriage of minor — Effect of Child Marriage 
Restraint Act. 

The Child Marriage Restraint Act is intended to 
prohibit marriage of a Hindu male duringt bia minority 
and it overrides to that extent the Hindu Law. Such a 
tnarriage prohibited by law, though not declared void, 
cannot be regarded as a necessary purpose. The first 
marriage of a Hindu is no doubt enjoined by the shastra 
but when the bridegroom is a minor whose marriage is 
restrained by statute, the Hindu Law cannot prevail. 
Hence such a marriage does not constitute a necessity to 
justify the mortgage of joint family property. {Ntyogi^ 
/.) BENISAO Z/. FaJITYA. 1941 N.LJ 282. 

•Alienation — Joint family — Alienation — Neces- 

sity — Proof — Mortgage by minager— Liability of 
minoPs share — Proof required of mortgagee. 

Where a mortgage of a property belonging to a joint 
Hindu family consisting of two brothers was executed by 
the elder brother for himself and as manager and guar- 
dian of his minor younger brother alleging the discharge 
of certain debts due by the family business as the reason 
for the loan, the mortgagee filing a suit to enforce the 
mortgage, in order to bind the minor's share in the pro- 
perty, is required either to show that there was necessity 
for the loan, or that he made reasonable enquiry as to 
the necessity for the loan and that the facts represented 
to him were such as, if true, would have justified the 
loan, {Lord Thankerton.) RaMANATHAN CHETTIAR 
V. ViSWANATHAN CHETTIAR. 

I.L.E. (1941) Ear. (P.O.) 63 = 193 10. 657 = 
13EP.0. 177 = 7 B.E. 694 = 1941 O LE. 881 = 

64 L.W. 1 = 22 PatL.T. 666 = 
1941 MW.N. 664 = A.rE. 1941 P.O 43(P.O.). 

Alienation—Joint family— Alienation — Setting 

aside by after-born coparcener^Date of cause of action 
— Challenging by way of defence if open, when remedy 
by suit is not available— Right of redemption^ if affected^ 


HINDU LAW— Alienation, 

The cause of action lo challenge a mortgage of joint 
Hindu family pioperty accrues at the date ol the mort* 
gage. If the challenging coparcener is born (or to be 
more accurate conceived^ after the cause of action arises, 
then he cannot challenge the alienation. The cause of 
action referred to here is the cause of action which 
accrues to the after-born son to challenge the alienation 
and not to the cau^e of action which accrues to the 
.alienee to enforce his transfer. In the case of a mort- 
gage, if an after-born coparcener has no cause of action 
to bring a declaratory suit, he cannot create a cause of 
action for himself by waiting until he is dispossessed and 
then sue for possession. If he cannot sue for a declara- 
tion. he cannot set up rights which he could not urge in 
a suit of his own by way of defence when the mortgagee 
sues. Though an aBer-born coparcener cannot challenge 
a mortgage executed before he was conceived, that 
cannot affect his right to redeem. {Stone. C.J. and 
Bose, J.) KaSHiNATH V. BapURAO. 

I.L.E. (1940) Nag. 707 = 194 I.O. 189 = 

13 E.N. 358 = 1941 N.L.J 166= 

A.I.E. 194 Nag 122. 

' Alienation — Joint family — Alienation — T ran^ 
saction ancient— Presumption of legal necessity— Kult 
as to. 

In the case of an ancient transaction, it must be pre- 
sumed that the alienation was lawful. 1 .^., justified by 
legal necessity. The difficulty no doubt lies in fixing 
the length of time (intervening between the transaction 
and its challenge in a suit) that would be necessary to 
justify the application of that presumption. It is impos- 
sible to lay down any hard and fast rule. But on the 
principle underlying S. 89. Evidence Act, relating to 
documents 30 years old, the presumption in favour of 
the existence of necessity may well be applied to trans- 
fers more than 30 years old provided that the oiiginat 
parties and witnesses to it are not available at the trial 
for bearing testimony to the circumstances in which the 
transaction was concluded. The presumption will operate 
with greater force in a case where the reversioner fails 
to bring a declaratory suit during the lifetime of the 
alienor. In such a case It would not be unreasonable to 
assume that the failure to sue for declaration was due 
to the existence of evidence proving necessity and the 
Courts would be justified in placing the onus on the 
reversioner of proving absence of legal necessity.. 
{Stone. C J. and Miyoqi, /.) BABULAL NaNDRAM r. 

ManiklalBehaRiial. I.LB. (1941) Nag. 124 » 

1921.0. 826 = 13 E.N. 280 = 1941 NL.J 142 = 

A.I.B. 1941 Nag, 79. 

Alienation— Joint family— Alienation by co- 
parcener without legal necessity — Date of cau^e of 
action — After born coparcener, if can question— Test, 
See 1940 Dig , Col. 645. KaSHINATH v. BAPttRAO 

191 1.0. 241 = 13 E.N. 168,. 

■■Alienation — Joint family — .Alienation without 
legal necessity— Who can question. See 1940 Dig.^ 
Col. 645. Kashinath V. BaPURAO. 

191 1.0. 241 = 13 EN. 168. 

Alienation— Limited owner — Daughter's aliena- 
tion — Benefit or necessity — Burden of proof — Next 
reversioner's consent — Effect of — Inquiry proved as to 
part of consideration only — If sufficient. 

An alienee from a woman who has only a life-interest 
in the property alienated, such as a daughter, if he does 
not rely upon reasonable inquiries made by himself con- 
vincing him reasonably that there was proper necessity 
or benefit to support the alienation, has to make out by 

sufficient proof, the burden being upon him. that thece 

was such necessity or benefit. Where the alienee shows 
that the hext reversioner, especially the next reversioner 
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who, if surviving, would be the absolute owner, consented > 
to the alienation by joining in it, that only means that j 
the alienee has gone as far as reasonably he could be 
required to go in pursuing his inquiries. That is not by 
itself sufficient to raise a pre.'umprion of necessity so as 
to validate the alienation. Even where a lender can 
show that he made reasonable inquiries, which assured 
him reasonably that part of his advance was for neces- 
sity or benefit, it may be shown against him or by his 
own story that his inquiry did not provide him with justi- 1 
fication for the whole of the amount that he advanced. ' 
{^Reilly, CJ. and Sinsaravelu MndaHar, J.) MUNl 
VENKATAMMA v. ChIKRANGANNA. 19 MyS.L J. 271. 

.Alienation — Manager — Alienation ef inalienable 

land tor legal necessity— If binds other coparceners. 
There is no authority for holding tha*. a manager of 
a Hindu joint family can bind the other members of the 
family by an alienation of copar- enary land which is 
inalienable, even though the alienation is for legal 
necessity. {^Beaumont^ C.J and Sen^ /.) KRISHNAJI 
DaITAMBHAT V. PaKAPPA Datto. 196 I.C. 632 = 
43 Bom L.R. 539= A I.R. 1941 Bom. 328 

Alienation — Manager — Mortgage not for family 

necessity— Validity as against family property — 
divided share of executant— It liable. 

A mortgage by the karta of a joint family which is 
not for family necessity is void and cannot bind the 
family property. It does not even bind the undivided 
share .of the coparcener who actually executes it. 

Unless subsequent events happen to make the share of 

the executant liable, no mortgage decree can be passed 
even as against his share. (^Harries, C.J. end Manohar 
Ijill n BHULAN PRASAn ‘•INGH V. KUPNAKAIN 

Singh 195 I O. 664=U R P- 14i=7 B.R. 965 = 

22 Rat.L.T. 12 = A.I.E. 1941 Pat. 233. 

Alienation— Afanager or father — Debts incurred 

hy father or minager as sole coparcener — Subsequent 
Alienation to pay off sue h debts after birth or conception 
son— It binds son— Duty of alienee. 

Under the Mitakshara. a son born into Hindu joint 
family has an interest in the joint family property not 
only from the date of his birth but while he is in his 
mother’s womb, and the other members of the joint 
family cannot dbpose of his interest except for joint 
family necessity or benefit so as to bind his imeresl not 
only after his birth but while he is in his raoiher s womb. 
The law in this matter is not different in Mysore from 
what it is in the Madras Presidency for those governed 
by the Mitakshara. The fact that a sole coparcerier of 
a joint Hindu family could, when he was such sole co- 
parcener. alienate any part of the joint family property 
to oav off debts which he had personally incurred and 
that an after-born son could not contest the alienation, 

does not lead to the conclusion that an alienation rnade 

by a coparcener after a son was conceived and had an 

interest in the joint family property would be effective 
aeainst such after-born son’s interest, if it was incurred 
to oav off debts incurred before the son was born 

or conceived but net incurred for any family purpose. 

When an alienee from the manager of a joint family 
^shes to enforce his alienation not only against he 
. ^terest of the manager or any other member of tne 

family who has taken part in the alienation, but also 

the interests of junior members of the family m 

ex^Urenc a. the time of the alienation who h ave not 

Sen part in it, if he is to succeed in makmg the mte- 

llsis ot those junior members liable, he mus^ prove that 
rests 01 ii J family necessity or benefit or 

thirhrw as led by reasonable inquiries to infer that that 
wasso I^.sno7— Khfor him to eay that the debt 
was incurred by the manager or father of the pint 
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family when he was sole surviving coparcener and so 
escape ti e duty of proving family necessity or benefit or 
reasonable inquiry on his own part. To pay a manager's 
or a father’s private debts is not a family necessity. 
{Reilly, C.J. and Singaravelu Miidaliar^ J.) VeN* 
katapathiah V. K. RaMANNA Setty. 

19 Mys L. J. 290. 

-Alienation — Necessity— Marriage expenses. See 

1940 Dig., Col. 646. JaG^RNATH PRaSaH z/. CHUNL 
Lal 191 I.C. 647 = 13 R.A 260. 

Alienation ~ Widow —Alienation — Alienaiion 

in excess of powers — Right of reversioner to affirm and 
take benefit of. See l940 Dig., Col. 647. SuRaYYA v. 
ManGayya. A.I R. 1941 Mad. 346. 

Alienation — Widow — Alienation— Burden of 

proof — justification for transaction— Position of trans- 
feree from alienee. 

An alienee in order to justify a transaction by a Hindu 
widow has to prove a legal neces^ity in tact for the 
transaction or a representation of legal nectsslly which 
the transferee after a bona fide enquiry believed and he 
advanced money on its basis. The alienee from a Hindu 
widow and a transferee from the alienee stand in the 
same position in the matter of burden of proof and both 
have to discharge the same burden as against a rever- 
sioner though presumptions of fact may arise in either 
case when by lapse of time evidence has disappeared. 
(Ba/pai and Dar, J J.) R AM AN AND LaL v 
D.amodar Das. 1941 A.W R. (H C ) 310 = 

1941 A.LW. 1003. 

Alienation— Widffiv— Alienation — Challenging 

after long lapse of time — Considerations. 

In all transactions of Hindu widows which are chal- 
lenged by reve^^ioners after a great lapse of time and in 
which presumptions are raised to fill in the gaps of 
evidence there is some risk of speculation. In the absence 
of any evidence of waste and extravagance on the part 
of the widow and unfairness on the part of the transferee 
and inadequacy of price of sale consideration, where the 
reversioners had allowed the transactions to stand for a 
long time and the transferees had made improvements 
upon the property transferred in good faith it was held 
that the transfers need not be disturbed. {Batpai and 
Dar,JJ.) RaMANaND LaL Z/. DaMODAR DaS 

1941 A.WR. (HC.)310 = 1941 A.L W. lOOS 

Alienation — Widow — Alienation— Challenge 

after long I ipse of time— Presumptions as to necessity— 
Recitals and absence of recitals, * 

In transfers made by Hindu widows which are chal- 
lenged after a long lapse of time there is no hard and 
.fast rule about presumptions which are to be made either 
with regard to recitals in the deed of transfer or with 
regard to the que^tion whether necessity existed in fact 
or whether a representation of necessity was made and a 
bona fide enquiry was believed. Each case will have to 
be considered on its merits and presumptions mav be 
made which are consistent with the evidence, the proba- 
bilities and the surrounding circumstances. When the 
recital in the deed is silent as to the nece^siiy in a 
proper case having regird to probabilities, circumstances 
and evidence in the case a presumption may be raised 
either with regard to the factum of the necessity or with 
regard to representation of the necessity which the cir 
cumstances of the case warrant. {Baipai and Dar /A 
Ramanand Lal V. Dam'^dar Das ’ jj-j 

1941 A. W.B (H.C.) 310 = 1941 A.L W. 1005. 
—^Al-trniiion-mdow- AlUnation ~ Compromise 
— Btnatnz nature — Tgsi^ 

If the compromise is fair, reasonable and prudent In 

the circumstances in which a widow is placed, the alie- 
nation which is involved m the compromise must bind 
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the reversioner. The alienation cannot be considered 
apart from the compromise. {Stone, C.J. and Atiyogi, 
J) Babulal NaNDRAM z/. Maniklal Heharilal. 

LL.R (1941) Nag. 124 = 192 1.0 826 = 
13 E.N. 280= 1941 N L.J. 142 = 

A.I.R. 1941 Nag. 79. 

Alienation — tVidow — Alienation — Consent of 
presumptive reversioners — Effect of. 

The consent of the presumptive reversioners does rot 
by itself validate an act of alienation by the widow. It 
simply gives rise to a oresumplion as to the existence of 
legal necessity a presumption which the actual rever- 
sioner is always entitled to rebut. But, if the actual rever- 
sioner is the same person as the one who has given 
consent as presu mptive reversioner, a different conside* 
ration arises and he is precluded from disputing the 
validity of the alienation. This is on the ground that a 
presumptive reversioner is competent to elect to treat the 
alienation as operative against his spes succesdonis even 
during the lifetime of the widow, and, if he himself is 
the reversioner at the time of her death, the consent 
already expressed by him is binding on him. {Mukher^ 

tea J) Hare Krishna z'. Upendra Kumar. 

45 0.WN. 398 = A.I R. 1941 Cal- 383, 

■■-.Mienation — Widow — Alienation — Legal neces- 
sity proved as regards major portion of the purchase- 
rj^Qney — Absence of legal necessity for balance — Onus. 
See 1940 Dig., Col. 647. BaLaram v. KewaL RaM 

19110. 881 = 13R.N. 221. 

■Alienation — Widow — Alienation — Mortgage for 
raising money to build house — Validity — Legal neces- 
sity — Widow residing with relations and allowing hus- 
band’s house to fall into disrepair — Effect of. See 1940 
Dig , Col. 648. SURADHANl DEBI V. PROLHAD MAHI. 

A.I.R. 1941 Pat. 11. 

’Alienation — Widow — Alienation — Partial neces- 

siiy-’~Decree and sale — Rights of reversioners. 

If a mortgage is made by a Hindu widow for a con- 
sideration part of which is not justified by legal necessity, 
that portion of the mortgage is not binding upon the 
reversioner; and if a decree has been passed on such a 
mortgage, a part of the decree will be binding on the 
reversioner, and a part will not be binding on him and 
if in execution of such z decree property is sold, the sale 
is liable to be set aside at the instance of the rever- 
sioner on payment of the consideration which was 
binding on the reversioner. {Baipai and Dar, JJ.) 
ramanand Lal«/. Damodar Das. 

1941 A.W.R. (H.O.) 310 = 1941 A.L.W. 1003. 

■ ^Alienation — Widow — Alienation — Payment of 
Government revenue —Maintenance expenses — When 
justifying circumstances. 

Payment of Government revenue and borrowing money 
for maintenance are legitimate purposes for which a 
Hindu widow is entitled to alienate the husband’s estate, 
provided the maintenance and revenue could not be met 
out of the income of the estate or out of the available 
funds of the estate; but where there is an Income or 
husband’s funds the widow keeps the income and funds 
to herself, which might enable her to pay the Government 
revenue, it is not open to her to pay the revenue by 
borrowing. {BaiPai and Dar, Jj}) RaMANAND LaL 

V, Damodar Das. 1941 A.W.R. (H.O.) 310= 

1941 A.L.W. 1003. 

—Alienation— Widow — Alienation — Power of co- 
widow. See 1940 Dig., Col. 647. KHanTa Mandalani 
V. Hem KUMARI Debi. A.I.R. 1941 Pat. 29. 

.Alienation— Widow— Alienation — Raiyati hold- 

ing inherited by widow — Surrender to landlord — Vali- 
— i^gal necessity — Reversioners— If bound. Set 
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1940 Dig., Col. 647. SURADHANI DfBI v . PrOLHAD 
Mahi. A.I.R. 1941 Pat. 11. 

Alienation — Widow — Alienation — Reveisioner— 

Suit by, to declare alienation void during widow’s life- 
time — Subsequent suit after widow’s death — If barred. 
See 1940 Dig., Col. 647. TEJ Singh v . HannU 
PRASAD. 191 1 C 786=13 R.A. 272. 

Alienation — Widow — Alienation — Right to avoid 

— Remote reversioner . 

As a general rule, a suit to set aside an alienation by a 
widow must be brought by the nearest reversioner. But 
if such reversioner refuses to sue or colludes with the 
widow, then the next presumable reversioner would 
become entitled to sue and ths Court would exercise its 
discretion in his favour and allow him to sue. But 
where a remote reversioner deliberately suppressed the 
existence of the nearer reversioner and set himself up 
as the nearest reversioner, when it was found that there 
was in fact a nearer reversiemer the Court refused to 
exercise its discretion in favour of the remote reversioner 
and held that the suit was not maintainable. {Collister 
and Allsop, J/.) LALTA PRASAD DWaHKA PRASAD. 

LL.R. (1941) All. 698=19510. 492= 

14 R A 38 - 1941 O.A. (Supp.) 529= 
1941 A LJ. 392 = 1941 A.L.W. 800*v 
1941 A.W.R (H.O.) 234 = AIR. 1941 All. 313. 
Applicability — Kurmi Ohdars of Chota Nagpur 
—If Hindus. See CUSTOM— CHOTA NaCPUR. 

22 Pat L.T. 829. 

Cottve*'sion — Conversion of lather and minor son 

to Christianity — Effect oft status— S ubsequent reeonver' 
sion — If ipso facto brings about coparcenary — Debts 
incurred and alienation made after conversion — If 
binds son. 

Where a Hindu coparcener becomes a convert to 
Christianity there is a dissolution of the family tie and 
a severance of the coparcenary, and this position is in 
no way altered by his subsequent re-conversion to 
Hinduism. The coparcenary having once been severed 
cannot be revived except by a re union, but a re-union 
can result only from an agreement amongst the parties. 

A Hindu father became a convert to Christianity in 
l9l7 when the appellant, his minor son, was only three 
years old. The appellant was also baptised in the same 
year. In 1930, while the appellant was still a minor, the 
father executed a mortgage, and also incurred other 
debts. It was found that some time before 1928, both 
the father and his son the appellant were re-converted, 
and reverted to their old faith and were Hindus for all 
purposes. No case of re-union was specifically pleaded 
and no issue w’as framed on the point. 

Held, that the re-conversion of the appellant and his 
father did not ipso bring about a coparcenary 
relationship between them, and in the absence of 
evidence to show that the appellant became re-united 
with his father after he became a major, his share of the 
properties of the family were not liable for the debts 
incurred and the mortgage executed b> the father. 
{Pataniali Sastrs, J.) VenKaTARAMAYYA v, 
SESHAYYA 1941 M.W N. 100S» 

64 L.W 663 = (1941) 2 M.L.J. 877. 

Debts. See also HINDU LAW — ALIENATION. 

Acknowledgment. 

Father, 
joint family. 

Pre-partition debts. 

Widow. 

Debts — Acknowledgment of debts — Power of— 

Promissory note by manager— Subsequent partition 
—Payment, and indorsement by one member— If 
operates to save (imitation against other divided 
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members. See LIMITATION ACT, Ss. 20 AND 21. 

(mi) 2M.L.J. 883(F.B.). 

—Debts — Father — Decree against rather personally 
in suit against father and sons after exonerating sons — 
Execution against son’s share in family property — Right 
of decree-hol er — C. P. Code, S. 11. See 1940 Dig., 
Col. 650. krishnan Naidu v. Somi Naidu. 

193 I.C- 825= 13 E.M, 722= (1940) 1 M.L.J. 363. 

Debts — Fatk r — Dtcree against — Property not 

attached during father's lifetime — Execution against 
joint family property. 

Sons who are joint with their father are liable to pay 
the debts of the father, though contracted for his own 
beneht, provided they were not incurred for an illegal or 
immoral purpose. The liability exists irrespective of the 
fact that the joint family includes persons other than the 
father and sons. Therefore, a creditor who had obtained 
a de ree against the father but had not attached his in- 
terest in the coparcenary properties in his lifetime, can, 
after his death, proceed against those properties, or any 
of them, in the hands of the surviving coparceners. 
(7'^i Chand, /.) PREM DaS v. BRIJ MOHAN f.AL. 

43 P.L.R. 576 = A.IR. 1941 Lah. 447 

Debts — Father — F.xient of son’s liability. See 
1940 Dig., Col. 650. Ram KirPal v. Bhura MaL. 

A.I.R- 19410udh62. 

Debts — Father — Partition — Creditor’s right to 

proceed against sons’ shares in execution of decree 
against father alone — Cieditor obtaining attachment 
before judgment before partition— If in better position. 
See 1940 Dig., Col. 652. Official Rjceiver, Gun- 
tur r/. Seshayya. A.I R. 1941 Mad. 262 = 

(1940j2M.LJ. 860 

■ Debts — Father — Pre^partition debts — Mainten- 

ance decree against father prior to partition — Execution 
against son's share for arrears after partition. 

Where prior to partition a decree for maintenance has 
been passed against a Hindu father, in respect of 
arrears due under the decree arising after partition, the 
son’s share can be proceeded against in execution. The 
liability for arrears is not incurred freshly after partition 
when the decree is put in execution and hence the son’s 
separated share cannot escape liability. {Ghulam 
Hasan, /.) KaMALA PHASaD v. RaM PvaRI. 

196 10.720 = 1941 O L.B. 760 = 
1941 A.W.E. (C.C.) 331 = 1941 A.L W. 973 = 
1941 O.A. 864 = 1941 O.W.N. 1149. 

Debts — Father — Son’s pious obligation. See l940 

Dia Col 652. JaGaRNATH PRASAD Z'. CHUNILAL. 

‘ 191 I.C. 647= 13 R A. 260. 


Debts — Father — Son’s pious obligation — Money 

lawfully received by father subsequently mlsappro- 
Driated by him— Liability of sons. See 1940 Dig., Col. 

652. ananda rao V. President, Co operative 
Credit Society pedatadepalli. 

I L-R. C1941) Mad. 27 = 13 B.M. 605 = 
191 1.0. 756 = (1940) 2 M.L.J. 179. 


Dilfts — Father — Suit on mortgage by — Addition 

of sons as parties—Money decree against fatheg alone— 
Dismissal of suit against sons— Execution— Interests of 

fons If can be proceeded against. 

Where in a suit on a mortgage executed by two bro* 
thers of a joint Hindu family, their sons are also im- 
pleaded as defendants, but only a money decree under S, 
65 of Contract Act is passed against the executants of the 
mortgage alone and the claim against the sons is dismis- 
sed the decree holder cannot in execution enforce the 
decree against the interests of the sons in the joint family 
DfODertv’by reason of the rule of construedve res tudscata 
Slid the^Vovisions of O. 2. K. 2, C. P. Code, momas. 
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C.J. and Ghulam Hasan, /.) KeSHO RaM v. RaM 
DulaRI. 196 I.C 680 = 14 R.O. 200 = 

1941 RD. 923=1941 O L.R.749 = 
1941 A.W R. (Rev.) 1028 = 1941 O A. 840 = 

1941 O.W.N. 1126. 
— Debts — Joint family — Business — Debts incurred 

by manager under promissory notes — Liability of other 
members — Minors — If bound. See 1940 Dig., Col. 654. 
Jagjivan V. Uhanji Sakar Chand. 

191 I.C. 617 = 13 E S. 164. 

■ Debts — Joini family — Business —Manager — 

Borrowings — Binding naiuie. See 1940 Dig., Col. 654. 
Lachmi Prasad v. Bahraich Ram. 

193 I.C. 571 = 13E A. 422 = A.IR. 1941 All. 31. 

’ Debts — Joint family — Coparcener — Decree 

against— Execution — Creditor's remedy — If bound to 
attack and sett interest in tvhole joint family Property- 
Sale of share in part of joint family property — Legality, 
It cannot be held that the holder of a nioney decree 
against one of several coparceners of a Hindu joint 
family is not at liberty to attach and bring to sale that 
coparcener’s interest in a portion of the joint family 
property but must proceed against his interest in the 
whole of the joint family property. On the other hand 
it is possible for a creditor to attach his judgment-debtors 
interest in a part only of the joint f^imily property. 
{^Burn and Mochett, JJ.) ShaNMUGHAM CMETTIAR 

V. NagaSami Ayyar & Co. 54 L.W. 366 = 

1941 M.W.N. 986 = (1941j 2 M L.J. 660. 

Debts — Joint family — Coparcener — Mortgage by 

undivided coparcener of share — Rights of mortgagee and 
non-mortgaging copaicener. See 1940 Dig., Col. 664. 
Atmaramsao V. Bhupendra Nath. 

I.L.R. (1941) Nag. 677 = 13 R.N. 374= 

194 I.C. 637. 

Debts — Joint family — Coparcener — Personal debt 
— Remedy of credi.or — Liability of other coparceners. 
See 1939 Dig., Col. 6l0. BaPU SabjB v. BhaGIRATHI 
bAO. I.L.R. (1941) Nag. 334= 194 I C. 896= 

14 R.N. 27. 

• Debts— Joint family— Father's debts— Son's 

liability to pay— If affected by gift by father to son. 
Under Hindu Law, a son is under a pious obligation 
to pay his father’s debis unless they are tainted by 
illegality or immorality. A transfer of property to the 
son by means of a gift would not absolve him from the 
liability to pay such debl.s. {Bennett and Ghulam 
Hasan, JJ.) AVADH RaJ SlNGH p. MaNGREY. 

^ 194 I.C. 600= 14 R.O. 16 = 

1941 A.W;E. (C.C.) 186= 1941 A L.W.690 = 
'1941 O.L E. 608= 941 O A. 481 = 
1941 O.W.N 762 = A.I.E. 1941 Oudh 403= 

Debis — Joint family — Manager — Debts of— Legal 

necessity— Benefit to estate— Onus— Inference of payment 
of Government revenue. 

The question whether money borrowed by a manager 
of a joint Hindu family in any particular case was for 
legal necessity or for family benefit is one to be decided 
on the facts of each case and the onus in each case is 
upon the creditor to satisfy the Court that the money 
advanced by him was in fact borrowed for legal necessity 
or for family benefit. It is not sufficient, simply to show 
that the money borrowed was spent for a family purpose 
which is ordinarily met by family income, 'it would 
have to be further shown that circumstances existed at 
the time which justified the borrowing. Where Govern- 
ment revenue is usually paid out of the income the 
question of family benefit cannot be decided as an ab- 
stract proposition of law on the basis that the family 
revenue was in fact paid from the borrowed money A 
loan incurred by a manager for such a purpose when 
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justifying circumstances do not exist for the borrowing, 
cannot be regarded as benefit to the family. {Bajpat 
and Dar, J J j HaBU LaL Z'. SaI YA NaRaIN PRASAD. 

1941 A.L.J. 601 = 1941 A. W E. (H C ) 2b4 = 

1941 O.A. (Supp ) 722= 1941 A L.W 840 = 

A.I.R 1941 All. 372. 

Dehti — Joint family — Mauagit — Dtcref a^iinst 
in respect of family dtbts—AIanag-.r net described as 
such- Sale of family property — If passes entire interest 
of whole f ami! V — Pre' umpti,>n. 

It is beyond dispute that a decree against the manager 
of a joint Hindu family, representing the family in 
respect of a debt contracted for family purposes, is 
binding on rdl the members and niay be exec uted against 
the Whole coparcenary property. But a decree against 
the manager personally, even though in respect of a 
family debt, cannot be executed against the whole 
oeparcenary property but only affects the manager** own 
interests. What has to be seen is whether the deciee has 
been passed against him in his representative capacity or 
not. He need not be described as manager in tne suit 
or decree. In order that a decree against the manager 
should bind coparceners not parties to the litigation, it is 
not essential that the pleadings should expressly state 
that he was being sued as manager. The question is 
whether in fact he represented the family in the proceed- 
ings in question. Where the manager has contracted 
debts for family purposes and is sued in respect of those 
debts, the presumption is that he is sued in his repre- 
sentative capacity as manager, so that a decree against 
him will bind all the coparceners, and if in execution of 
that decree any joint family property is sold, the interest 
of the whole family will pass by the sale. {Broomfield 
and Divatia, JJ.) MULGUND CO OPKRATIVE CREDIT 

Society v. shidijng \pp\ ishwakappa. 

43 Bom.L.R. 807=A.IE. 1941 Bom. 385. 

Debt s—Joi nt family —Manager— Decree against 
on promissory note— Debt incurred for family necessity— 
Execution against entire family properties — Question of 
iiability of other members not parties to suit — If can be 
gone into. 

If a decree is passed against the manager of a Hindu 
joint family in respect of a liability contracted for ihe 
necessities of the family a sale in execution of that 
d^ree conveys the entire joint family property. The 
binding character of the decree up m the other members 
of the family depends not upon their having or not 
having been parties to thesuit but on the authority of 
the manager to contract the liability. In a case where it 
can be made out that the person against whom a decree 
was passed occupied a representative capacity at the 
time and that the date in respect of which the decree 
was passed was one for family necessity, the entire 
family property will be liable to be sold in execution, 
even though the other members were not eo' nomine 
parties to the suit resulting in the decree. 
Therefore questions in regard to the binding 
character of the debt and the li.ibility of the other 
members should not be disallowed in execution pro- 
ceedings, on the ground that the debt in question was 
one under a promissory note executed by the manager 
alone. The liability of the other members has to be 
decided under the Hindu Law and not by the reason that 
the manager had executed a negotiable Instrument or a 
mortgage bond. {Abdur Rahman^ /.) SoMAPPA v 
Nagi Reddi. 1941 M W.N, 819-- 

(1941)2M.L J. 1050. 

Debts— Joint family — Manager —Lepal neces- 
sity — Test— Duty of lender. 

The legal necessity for incurring debt varies to a 
certain extent in joint Hindu families. As regards an 
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ancestral firm where the proceeds of the firm constitute 
the sole earnings of the family, the mo't important 
object which must be kept in view by the family is the 
maiiAaining of that firni as a going concern. When 
dealing with any financial transaction entered into by 
the manager of an ance^^ral joint firm, it is only neces- 
sary fur any one advancing money on the strength of 
property to be mortgaged by the firm, to make enquiries 
firstly as to whether the firm is in fact a Hindu ances- 
tral joint family firm and secondly whether there are 
pttma facie gro.nds for believing tlrat ihe money is 
bona fide required for the purposes of the firm, 
(^Davies.) Ram NaKAIN v MaDAN LaL. 

1940 A M L J. 101. 

Debts — Joint family — Manager — Nature of debt 

— Presumption — Mortgagee procuring necessary evidence 
— Other side withholdir»g documentary evidence. See 
19J0 Diu.. Col. 6$5. NaNKI DkVI v. MaDHO RaM. 
I.L.R. (1941) Lab 632=192 I.C 8 4 = 13E.L. 416. 

Debts — Joint family — Minager — Promissory 

note f or amount borrowed for family business — Endorse- 
ment to third party — Suit by endorsee on note against 
maker alone — Decree — Executability against other 
members of the family. 

The payee of a promissory note executed by the 
manager of a joint Hindu family may either lease his 
suit on the note, in which case only the maker of the 
note can be made liable, or base his suit on the debt, In 
which event he may seek to make the sons, or the other 
members of the family, of the maker liable as well. 
When, however, the payee of such a note indorses the 
note to a third party, without formally assigning the 
debt also to the indorsee, the latter can sue only on the 
note and not on the debt where such an endorsee sues 
the maker of the note only, basing his cause of action 
pu.ely on the promissoty note, and obtains a decree 
against the maker alone, such u decree cannot be exe- 
cuted against the otner undivided member of the family 
of the maker, when the element of pious obligation of a 
son to discharge his father's debts is ab'Cnt. although the 
promis>ory note was in respe:t of a deid incurred for 
purposes binding on the joint family, such as a business 
carried on by the family. {M'ckett and Kunhi Ramatty 
JJ.) RaMANATHAN CHETI'IAK V. MtiTHllRAMAN 

Naidu. (1941)2M.L.J. 816. 

Debts— Joint family— Recital indeed— Value — 

Binding nature on minors — Onus, i’ev 19^0 Dig., Col. 

655. KiShori Lalz^. Bhaw-vni J^hankak. 

I L.R. (1940) Ear. (P.C ) 282. 

• •Debts— Pre-partition debts — A< kno^wleti gment by 
father after partition— If can keep ihe debts alive 
against divided sons. 

X. a Hindu father executed in favour of K four pro- 
mUsoiy notes on the lOth May, 12th June an<l iSth 
August, 1020 anti .'^Ist May, 1930, respectively. On the 
Unh November, l93l, a preliminary decree for partition 
of family properties was passed and a final decree 
followed on the 6th May, l935. On a creditor's petition 
dated the I3lh March, l93l, A' was adjuoicated insol- 
vent on the I3lh Novemlrer, 1931 and on the 21st 
December, l93l, he filed his schedule and therein 
acknowledged his indebtedness in respect of the four 
promissory notes. AT died on the l7ih January, 1934. 
In a suit filed on the 2lst Dei'ember, 1934, on the pro* 
missory notes against the sons of AT, 

Held [The Chief Justice and Mockett^ J. {Krishna'^ 
swami Atyangar, dissenting)y—The acknowledg- 
ment by the father extends the period of limitation 
against him, and as^ at the date of the suit his pre- 
partition debts are still enforceable against him or his 
estate by virtue of such acknowledgment, his divided 
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sons are by reason of the pious obligation rule in Hindu 
Law also liable. 56 Mad. 833 = 65 M.L.J.3U, Appr. 
The father has always the power to give an 
acknavsledgment within the meaning of S. l9of the 
Limitation Act; and if he gives one in respect of a pre- 
partition debt that debt continues to be enforceable 
against the family property in the hands of his son for 
another three years. 

Per K rishnaswami s4iyangar‘, J. — The power to 
acknowledge a debt is incidental to the father’s power 
to contract the debt and to alienate his son's share. The 
power comes to an end at partition and with it the 
power to acknowledge also comes loan end even in 
case of pre-partition debts. {Ltach^ C.J., Mockdt and 
Krisknaswami Aiynn^ar^ JJ.) MOHANA REUDl v. 

GanGaRaJU. 197 I C. 199 --=1941 M.W N. 701= 

61 L.W. 186 = A.I.R. 1911 Mad. 772 = 

(1911J 2 M.L.J 311 tP.B.). 

' " •Debts — Joint family — T rade debts — Subsequent 

Partition — Liability of members — Extent, 

Where a joint Hindu family incurs trade debts and is 
subsequently dissolved (by a partition) the liability for 
the debts continues against the former coparceners 
severally unless there is a discharge either by payment 
or novation. The members who seek to escape liability 


by alleging a novation must show that the creditor has 
by his conduct released them from liability. {^Kobcfts^ 
C. J. and Mosely, J.) CHOCKALINGAM CHETTIAR v. 

KaruPPan Chethar. 195 1 0. 737 = 

11 E E. 57 = A.I.E. 1911 Rang 129. 
—Debts — Widow — Debts due under promissory 
note incurred for legal necessity — Suit by creditor on 
promissory note— Personal decree against widow — Exe- 
cution against husband's estate — Sale of estate — If binds 
subsequently adopted son. See 1940 Dig., Col. 656, 
Mallikarjunagowda rudragowda V . Venkawa 
Ramchandrappa. 191 I.C.286 = 13E.B. 151. 

Divorce’— Custom as to—Pakhali caste of 

Ahmedabad — Custom of divorce — If exists— Validity, 

■ Although divorce is not contemplated by the Hindu 
Law*, it is not repugnant 10 its principles, and if there is 
well-established custom in its support, it may override 
the general provisions of that law. Among the Hindus 
belonging to the Pakhali caste of Ahmedabad, the custom 
of granting divorce exists, and if the consent of the 
spouse who is divorced is given, it is valid and is not 
against the spirit of Hindu Law. {Divatia, J.) JINA 

MaGaN V. Bai JETHI. 196 I.C. 811 = 11 R.B. 79 = 
13 Bom.L.E. 651=A.IR. 1911 Bom. 298. 

Family settlement— Binding nature— Compro- 
mise of litigation affecting rights of different branches of 

the family — Registration— Necessity— Registration Act, 

S,\7,Cl.{2)(vi). 

Where the question as to whether a particular member 
of a family died a separated member or as a joint family 
undivided member is in controversy and a compromise is 
arrived at in that litigation to which all 
the adylt male members of the family including 
the two widows of the branch of the deceased 
member are parties and the dispute that threatened 
the peace and harmony of the family is set at rest and the 
shares of each of the members of the different branches 
of the family are specihed, such a compromise is in the 
nature of a family settlement and is binding on all the 

members as weiU« their descendants in later litigation , 

when the question of the right to the deceased member s | 
property is once again raised. As such a compromise is 

with reference to the property m dispute in the suit. 

■when it is embodied in the decree, it is exempt from 
regtstratlonTn view of S. 17 (2) (vi) of ‘h® R/^stra- 
tion Act, ^Iqhal Ahmad* C.J* and Colltster, y.) 
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Bjndeshri Tewari V. Ram Lakhan Tewari. • 

1911 A.W R. (H C ) 297 = 1911 O.A. (Supp.) 842= 

1941 A L.W. 1078= 1941 A. L.J. 587. 

Guardianship— Father alive— Power of Court to 

appoint guardian for minor members. Ste 1940 Dig., 
Col. 657. JaGaRN.\'! H I’RaSaD p, CHUNILAL. 

191 I.C. 647= 13 E.A. 260. 
Impartible estate — Acquisitions by holder— If 

part of e>tdte or separate propeny of holder — ['resump- 
tion — Inlenlion. S.e l940 Dig., Col. 657. ZaMINDaR 
OF SATHUkz/. ViKALAKSHMl AMMaL. 

192 I.C. 785= IS E M. 611. 
Impartible estate — Income of esiate — How char- 
geable under the Income-tax Act. See INCOME-TAX 

ACr (1922),SS. 9 Clj and 14. 19410.VV.N. 1151. 

Impartible estate — Joint status — Separation^ 
What constitutes—Meie separation in food and worship 

and separate dealings with partible property— Effect 

Adoption by widow of last holder after estate vests in 
member of junior branch— Effect of— Divesting of 
estate. See 1940 Dig., Col 659. LjngaPpa RayaPPa 
V. Kadappa BaPURAO. 191 1.0, 501 = 13 R B. 169. 

Impartible estate — Miiakshara — Succession — ^ 
Rule as to. See 1940 Dig., Col. 659. RAO BHIM 
SINGH V. Ganga Ram. I.L.E. (1941) Nag. 632 = 

13 R.N. 331= 193 LC. 698 

Impartible estate— Nature of— If joint family 

property— Rule of survivorship. See 1940 Dig., Col. 
659. lingappa RayaPPa v. Kadappa Bapur’ao. 

191 1.C. 601 = 13 E.B. 169. 

Joint family. 

alienation. See HINDU LaW — ALIENATION, 
Ancestral or self-acquired property. 

See Joint family property. 

Antecedent lebts. 

Birat Jigami. 

Business. 

Debts. See Hindu Law— Debts. 
Insolvency OF father. 

Joint family property. 

Manager. 

Member. 

nominal Sale by one brother to 

AN01 HER. 

Nucleus. See Hindu i.aw — joint family- 
joint FAMILY property. 

Power to give valid dlcharge. 
PRESUMPiiON. 5"^^ Hindu Law — ^Joint 
Family — Joint family property 
Suit on behalf of. 

Who constitute. 


yoim /amity — Antecedent debts — Who can 

alienate for— Difference in the poTvers of father and’ 
non- father managers. 

There is a wide difference between the father’s power 
and the powers of a manager who is not the father. A 
non. father manager can alienate a son's share for the 
purpose of payment of their father’s antecedent debt 
But the father. manager stands on a higher footing wi 
avis his sons and he can alienate for his own antece- 
dent debts whether it is necessary or not ( 
y.) KAMBHAOO V. Gukudayal. ' ’ 

196 I.C. 367 = 14 B N. 103 = 1941 N.L, J. 277 = 

, ^ ^ A.I E. 1941 Wag. 266. 

— —Jnnt family— Antmdtnt debt-What comtituta 
— Constderattims. 


A debt borrowed by a father on the security of ioint 
property would be an antecedent debt to justify subse 
quent alienation for its satisfaction provided that the 

previous debt IS proved to be independent, that is not 

a part' of lithe subsequent alienation 


THE YEARLY DIGEST, 1941 


623 

HINDU LAW— Joint family. 

the transaction impeached. There must be dissociation 
in time as well as in fact. If at the time of the earliei 
mortgage, the later one was not in contemplation, the 
first will be independent and will remain an antecedent 
debt, even though it be set off in the second document 
and even though both be in favour of the same mort- 
gagee. Where wide intervals of time separated the 
different mortgages and the rates of interest were also 
different, the transactions were to be independent 
transactions. . C.J, and 

V. BAPU LiNGaPPA. 1941 N L. J. 630. 

.Joint family^Birat Jigmant-' Rights of 

members. .j ^ *u 

Birat Jigmani is the customary dues paid to the 

Brahndn priests by pilgrims to Pushkar. It is heritable 

and partible. The property that is to be regarded as 

heritable is chiefly the good will of certain families who 

are habituated to repair year by year to the same priest, 

for the performance of the religious ceremonies. 

y.) SHED NAKA.N .. 

Joint family— Business— Ancestral businesss — 

Minor becoming sole owner by inheritance— Manager 
appointed bv guardian carrying on business in the usua 
course— Liabilities— Minor, if bound— Rights of third 

parlies. 1940 Dig., Col 601. SUGanCHAND & 

CO.v, LadURAM BaLKISANDAS 196 I.C. 34~ 

U E N. 73 ^ A.I.E. 1941 N ag. 106. 

.Joiftt family — Business — Ancestral or new 

business— Business of same line as ancestral business 
started in new centres with stranger partners. 

Whether a business started by a karta of a joint 
family is a new business or is a branch of an ancestral 
business is a question of fact. If he starts business of 
the same line as the ancestral business in new centres 
with strangers as partners who are the sole controlling 
authority, this business is a new business and is not a 
branch of the ancestral business. (A/zV/tTawi/ Khundkar. 
//.) Shewkissen r. Manoalchand. 

1951.0. 885=14 E.O, 148 = 46 0 W.N. 478 = 

A.I.E 1941 Cal. 341. 
Joint family— Business — Ancestral or new busi^ 
Manager carrying on ancestral butinest newly 

entering into forward contracts. 

A manager of a joint family who carries on an ances- 
tral business cannot beheld tostarta new business 
simply because he begins to make forward contracts, 
although such contracts were not entered into previously. 
(Mitter and Khundkar, JJ.) ShEWKISSFN v. MaN- 
GALCHAND. 196 I.O. 885= 14 E.C. 148 = 

46 O.W.N.478 = A.I.E. 1941 Cal. 311 

family — Business carried on by members 
without aid of family funds— Property acquired out of 
such business— feature of —Presumption— Devolution 
of such property — Survivorship or inheritance. 

When properly has been acquired by members of a 
joint Hindu family governed by the Mitakshara Law 
out of a business carried on by them jointly without the 
aid of family property or family funds, such property 
would be joint property of the acquirers. At least the 
presumption would be so. and this presumption can only 
be rebutted by proof, the onus being on the person so 
asserting, that the persons constituting the joint family 
did not carry on the business as members of a joint 
family but as members of an ordinary trade partnership 
resting on contract. In such joint property the sons of 
the joint acquirers do not acquire rights by birth, but on 
the death of one of such joint acquirers his rights would 
pass by survivorship. If he left no male descendants 
but either a widow or a daughter, and a joint brother, 
the latter would take by survivorship to the exclusion of 
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his widow or daughter as the case may be. {Mitter and 
Khundkar, JJ.) JASODA BaI v. M ANGAL CHANJ). 

45 C.W N. 470, 

Joint family— Business— Coparcener participat- 
ing in management— Personal liability of— Extent and 
nature of — Test to determine— Inference of partnership 

relation — When justified. See 1940 Dig., Col. 662. 

ALAGAMAI ACHI 2/. PALANIAPPA CHETTIAR. 

194IC. 514=14 E.M 4 = (1940) 1 M.L.J. 469. 

Joint family— Business — Dissolution of firm — 

Previous accounts of business — If can be gone into. 

The previous accounts of a joint family business can- 
not be gone into at the time of the dissolution of the 
joint family firm. Consequently the income of a member 
from his professional skill prior to the dissolution whe- 
ther it acquired the nature of joint family property or 
not cannot be accounted for. {Almond^ J C. and Soofiy 
I.) GuRDiT Singh t'. Siri Ram. 

^ A.IE. 1941 Pesh. 89. 

Joint family — Business — Money-lending— If 

trading business. See 1940 Dig , Col. 662. ATMA 
Ram V. Umar all I.L.R- (.1941) Lab. 39. 

■ ^ /oint family — Business — Origin — Descent- 

Incidents. . . , , . 

In Hindu Law a business is a distinct heritable asset. 

Where a Hindu dies leaving a business, it descends like 

other heritable property to his heirs. If he dies leaving 

male issue, it descends to them. In their hands it 

becomes joint family business and the firm which con- 

sists of the male issue becomes a joint family firm. The 
joint ownership so created between the male issue is not 
an ordinary partnership arising out of a contract but a 
family partnership created by operation of law. 
(Thomas, C.J> and Ghulam Hasan, /.) GulaB ChaND 
V. MaNNI LaL 16 Luck. 302 = 1921.0 643= 

13RC 381 = 1941 O.L.R. 194 = 194i:O.W.N. 214 = 
1941 A.W.R. (0 0.) 68 = 1941 A.L.W. 319 (1)« 

1941 O.A. 43 = A.IE. 1941 Ouflh 230. 

Joint family— Debts. See HINDU Law— DEBTS. 

Joint family— Insolvency of father— Power to sell 

son's share— If vests in receiver- Attachment of son’s 
share prior to exercise of power of sale— Effect. See 
1940 Dig., Col. 664. SubraManiam Cheitiar v. 
ANNAMALAI ChettIaR. 194 I.O. 803=14 E.M. 89 = 

(1940)1 M.L.J. 563. 

Joint family — Joint family property — Acquisu 

tioH by joint labours — Absence of nucleus. 

Property acquired by joint labours of the members of 
a joint family is joint family properly even in the 
absence of proof of nucleus. {Bennett and Madelcy, //.) 
LaCHMI NARAIN^^ MUSADDI LaL 

1941 O.W.N. 1196 = 1941 A.W.R. (Eov.) 1010 = 

1941 O.A. 891, 

Joint family — Joint family property— Acquisi- 
tion by members out of capital or income. 

Where the members of a joint Hindu family acquire 
properly out of money representing either capital or 
income of the joint family property the resulting acquisi- 
tions go to increase the joint family property. {Stone^ 

C J. and Bose, /) BaJIRAO TuKaRAM v. RaM- 
KRISHNA. I.L.K. (1941) Nag. 707 = 1941 N.L.J. 576, 

Joint family — Joint family property — Ancestral 

or self-acquired property — Bequest by father to sons — 
Limited interest conferred— Character of property — 
Presumption as tc — Joint tenancy or ienancyin-eom^ 
mon. 

Where a Hindu father bequeaths properly to his 
undivided sons, he can determine whether the property 
so bequeathed shall be ancestral or self-acquired In the- 
hands of the sons; in the absence of any such declaration 
by the father or of any circumstances which would' 
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point to a contrary intention, it would be presumed to 
be ancestral property. In such a case the facts that the 
sons got only a limited interest in the property bequeathed 
to them would be sufficient to rebut the presumption of 
joint tenancy. yAbdiir Rahman^ J.) RaMaCHANDRA 
AIYARz/. RANGaNAYAKI AMMAU 53 L.W. 483 = 
1941 M.W.N. 529 = A.I.R. 1941 Mad, 612 = 

(1941; 1 M.L.J. 557. 

■ ' 'Joint family — Joint family property — Ancestral 

or self-acquired property — Owner by will conferring 
absolute estate on his widow — Widow adopting son and 
by will devising her property to adopted son — Property 
in hands of adopted son — Nature of. 

An owner of property by will conferred an absolute 
estate in the property on his widow. The widow after 
the death of tne testator adopted a son and made a will 
devising the property to her adopted son. 

Heldy that the absolute devise to the widow would not 
be avoided by the adoption. The property was self- 
acquired in the hands of the widow as it came to her by 
will from her husband. Similarly the property was 
self-acquired in the hands of her adopted son as it came 
to him by will from her adoptive mother. {Dalip Singh 
and Sale, JJ.) NaRINJAN DaS v. KriSHaN Lal. 

193 1.C. 160 = 13 E.L. 434=A.I.R. 1941 Lah. 31. 

Joint family ~~ Joint family property — Ancestral 
property— Property inherited from maternal grand- 
mother. 

Where two brothers inherit property from their 
maternal grandmother, the property is not ancestral pro- 
perty under Hindu Law. The brothers get it as tenants 
in common and not as joint tenants. iXorke and Agar- 

wal, JJ.) Mohan Lal v. ram Dayal. 

194 1.0. 61^13 R O. 525 = 1941 A L.W. 525 = 

1941 O.L R. 384* 19410. A. 370 = 
1941 A.W.B. (C.C,) 139 = 1941 OWN. 677 = 

A.I.R. 1941 Oudh 331. 

■ Joint family — Joint family property — Creation 
in the absence of nucleus. 

It is possible under Hindu Law to create a joint 
property with all the incidents of coparcenary in the 
absence of any ancestral nucleus, as for example where 
brothers living together acquire property by joint labour 
or with the aid of the funds thrown by them out of their 
separate acquisitions into the common stock. {.Niyogi, 
A) SHAMRAO V. Krishnarao. 

I L.R. (1941) Nag. 698 = 1941 N. L J. 421= 

A.I.R. 1941 Nag. 297. 

' Joint family — Joint family property — Earnings 
by brothers by foint trctde^Nature of — Partition between 
brothers — Share taken by brothers — Ancestral or self- 
acquired. 

Joint earnings by brothers who are members of a joint 
family by joint trade or business would constitute joint 
family property in which their sons would take a right 
by birth ; when they divide the share what each brother 
takes would be in his hands legally ancestral property in 
which his sons would have a right by birth. \ReiUy, 
C.J. Venkataranga Iyengar^ J.) NaRaSIMHA 

Setty V. NanJamMA. 45 Mys.H.C.R. 460. 

- Joint family — Joint family property — House 
built out of contributions by brothers earning and living 
separate. 

Where two Hindu brothers earning and living sepa- 
rately contributed to the building of a house for the 
family both chinking it to be a family house without 
regard to the amount contributed by each, it vras held 
that the house so built was joint family property and the 
brothers were not merely sharers in it according to their 
contributions. {Yorke and Agarwal, JJ.) MOHAN 

Lal V . Ram Dayal. 194 1.O. 61=13 E.O. 626= 
Y. D. 1941—40 
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1941 A L.W. 525 = 1941 O.L R. 384 = 
1941 O.A. 370 = 1941 A.W.R (C.O.)139 = 
1941 0. W.N. 577 = A.I.R. 1941 Oudh 331. 
Joint family — Joint family properly— Inci- 
dents. 


It is one of the incidents of joint family property that 
every member born into the family after the property 
has acquired that character and before it is divested by 
partition, obtains an interest in it. It is not competent 
to any one of the members, not even the karla, to make 
a disposition which has the effect of depriving another 
coparcener of his interest in the coparcenary properties, 
{,T ek C hand , J .) PREM DaS Z'. BkIJ MOHAN LaL. 

43 P.L R 576= A.I.R. 1941 Lah. 447. 

’Joint family — Joint family property — Nucleus 

— Proof of existence — Effect on subsequent acquisitions. 

Where it is proved that the original ancestor had left 
ancestral nucleus, the subsequent acquisitions made by 
the members of the family must be deemed in law to be 
joint family property in the absence of any proof to the 
contrary. {Thomas, C.J. and Ghulam Hasan, /.) 

Gulab Chand V. Manni Lal. 16 Luck 302 = 
192 I C. 643 = 13 E.O, 331 = 1941 O.L.R. 194= 
1941 O.W.N. 214= 1941 A.W.R. (C C.) 58 = 
1941A.L.W. 319(1) = 1941 O.A 43= 

AI R. 1941 Oudh 230. 

Joint family— Joint family property'— Nucleus 
proved to exist— Presumption. 

Where a nucleus of joint family property is proved or 
admitted, a presumption arises that the whole of the 
property of the joint family is joint including all acquisi- 
tions by a member of the joint family and the onus lies 
in the first instance on the member who claims the pro- 
perty to be his separate property to prove that the ac- 
quisition thereof was not made out of the income from 

the joint family property. But where, income from the 
]omt family property is not sufficient even for the main- 
tenance of the family, there is no basis for any cresump- 
tion that the acquisitions must have been made from 
out of the income of the joint property. In 
order to give rise to the presumption the nucleus must 
be such that with its help the property claimed to be 
joint could have been acquired. {Almond^ JC, and 
Soofi, J.) Gurdit Singh v. 31 R 1 Ram. 

A.I.R. 1941 Pesb. 89. 


Uon— Advance on mortgage by one member. See 1940 
Dig*, Col. 665. NiSaR AHMAD KhaN v. MOHaN 
MaNUCHA. 67 I a 431 = 

I.L.R. (1940) Kar. (P.C ) 419 = 191 i c 94 = 

13 R.P.C. 117= 1941 O.W.N. 513 = 73 C.LJ 121 = 

43 Bom.L R. 465 = 1941 A.L J. 316 = 

1941 M.WN. 1 = 7BR. 218(P.C.). 

Joint family — Joint family property — Presump- 
tion from nucleus— When justified. 

The mere existence of a nucleus of ancestral property 
howsoever small and insignificant, will not raise a pre- 
sumption that all subsequently acquired properties of a 
member are joint family properties; it must be proved 
or admitted that the iiucleus was of such a character as 
taking into consideration the surrounding circumstances,’ 
could lead to the acquisitions in question. {Tek Chand 
and Beckett JJ.) GaURI PaRSHaD SHaRMa t^. RaT. 

Rani. 196 I-C. 177=14 R.L, 138 = 43 P L.E. 367 = 

^ 1941 Lah. 286. 

Joint family— Joint family property— Property 
acquired h toint exertions without ancestral nucleus. 

It IS not the law that only that property can be held to^ 
be joint family property which had either devolved on the- 
members from their common ancestor or which has be»»n 
acquired by them with the aid and assistance of a s^b 
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staniial ancestral nuclrus. Even where there is no 
nucleus or ance>nal property, if members of the family 
arc found to l)e jomt in worship and live in commensality 
and carry on a business j inily, treating that busine«^s as 
joint family Iru'iness and acquiring property with the 
proceeds of that busine'-s, such property would be deemed 
to be ihc j rirrt ll'ndu family property. It depends in each 
case on the evidence whether the members of the family 
have lived separately or together and if the latter, whe 
ther they have dealt with the property acquired by their 
joint exertiotrs as joint farnilv prop rty. {TekChand^ 
J.) PREM Das 2/. HR:j .Mohan Lal. 

43P.L.R 576-A.I.R. 19-11 Lah. 447. 

' Jjitit family — Joitil family property — Property 

jointly tff qnireJ by members — Presumption . 

In the absence of any proof of partnership, property 
jointly acquired by the members of a j iint Hindu family 
without the did of joint family property must be presum- 
ed to be jo«nl family property, unless the acquirers 
intended to hold the property as co-owners between 
themselves in which case it would be iheii joint pro- 
perty. {Almond, /.C. and Soofi, J.) GURDIT SiNGH 
V. SlRI KaM. A..I R. 1941 Pesh. 89. 

Joint family — Joint family property — Separate 

property thrOiOn into common sto.k. 

Properly which was originally the separate or self- 
acquired property of a member of a joint family may 
become joint family property, if it has been voluntarily 
thrown by him into the common stock with the inten- 
tion of abandoning all separate claims upon it. A clear 
intention to waive his separate rights must be establish- 
ed, and it will not be inferred from the mere fact of his 
allowing the other members of the family to use it coii' 
jointly With himself. Sepir,'ite property tl^own into the 
common stock is subject to all the incidents of joint 
family propeny. {Almond, J,C. and Soofi, J.) 

GuRurr Singh SIKI Kam. A IR. 1941 Pesh. 89, 
Joint family — Manager — Debts, See HINDU 

LAW— Debts. 

— Joint family — ,\fanag!r — Liability to account — 
Nature and extent of — Right of coparcener suing 
for partition — Manager suppressing account books — 
Liability of. 

In a suit for partition of joint family property by a 
Hindu coparcener, the karta or manager of the joint 
family cannot be called upon to render a general account 
of his dealings with the joint family property. But he 
is bound to satisfy the Court what property l$avail;ible 
for partition. In the absence of proof of misappropria- 
tion or fraudulent and improper conversion by the 
manager, he is liable to account only for assets which he 
has received, not for what he might or ought to have 
received if the family money had been pro6tably dealt 
with In the absence of such proof, the manager 
cannot be required to account for his past dealings with 
the family properly. The manager cannot, however, 
refuse to render any account whatever of his manage- 
ment or require the other members to accept his ipse 
rf/orrV to the property subject to partition. Where it 
is founrl that the manager has suppressed books of 
account, and that he has for a period of over 30 years 
been in sole management of a vast est.Tte and of a thriv- 
ing buMness. he must be made liable to file a regular 
and complete account from the date of the severance in 
status. For the period prior to such severance, he must 
'file an account showing the income of the immovable 
property and business, and bow he has disposed of the 

«ame. (Lobo^J,) Khem CHaNi) DavaraM. 

I.L R. (1940) Kar. 634=*^ 194 I.O. 137 = 
13 R S. 249^ A.IB. 1941 Sind 60. 
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joint family— Manager — Powers — Settlement of 

maintenance claims — Family, if bound. See 1939 Dig., 
Col. 620. TRIMBAK V, Bh.AGU Bai 

I.L.R. (1941) Nag. 437. 

— ——Joint family — Manager — Power to represent 
other members in suits — Extent of. See 19-iO Dig., 
Col. 667. SlTA RAM V. MUNSHI RAM. 

192 I.C. 105 = 13 R.L 358. 

Joint family — Manager — Third party dealing 
with — Defect in manager’s de jure title — Third party, if 
affected with notice of. See 1940 Dig., Col. 667. 
Lachmi PkaSaI) 2/. Bahraich Ram. 

193 I.C. 571 = 13 R.A. 422 = A.I.R. 1941 All. 31. 

Joint family — Member — Widow of a coparcener, 

if a. See INCOME-TAX ACT. S. 14 (l). 

1940 A.L.J. 848. 

— .. Joint family — Nominal sale by one brother to 

a tot her — 1 f effects a division in status and affects the 
right of survivorship. 

Where a member in a joint Hindu family sold ‘his 
share’ to his brother and the sale was found to be a 
sham me, their Lordships refused to accept the conten- 
tion that the sale though a sham one would in law divide 
the interests of the parties thereto so as to put an end to 
\\\.z jus accrescendi ox right of survivorship between 
coparceners. {Sir George Ranking) RamaN.Na v, 
JaGannaDHa Kao. 195 I.C. 1= 14 R.P.C. 1 = 

1941 A.W.E.(P.C ) 39=1941 O.A 691= 

64 LW. 67 = 1941 P.W.N. 484 = 45 C.W.N. 964 = 
43 P.L.B. 515 = 7 B E. 892= 1941 O L.E. 548 = 

43 Bom.L.E. 850 = 1941 A L.J. 673= 
1941 O W.N. 1347=A.I.E. 1941 P.C. 48 = 

(1941) 2 M.L J. 68(P.O.) 

' ““Joint family — Penver to give valid discharge of 
debt — Mortgage in favour of manager — Manager 
absen* — Payment to younger brother acting as agent — 
Receipt granted by latter — Jf valid. 

In the case of a mortgage bond executed in favour 
of the karta of a Hindu joint family, a pay- 
ment of the debt to the younger brother of the karta, 
who is acting as agent of the karta during the latter’s 
absence, would be a valid payment and a receipt granted 
by the younger brother would constitute a valid dis- 
charge for the debt. {Agamvalay J.) RAM KirPAL 

Choudhury V. Baleswar Choudhury. 

19210. 861 = 13 E.P. 524=1941 P.W.N. 680 (2) = 

7 B E. 423= A.I E. 1941 Pat. 246. 

—Joint family — Presumption— Absence of joint 
family property. 

Tliere can be a joint family under Hindu Law, with- 
out any joint family property and there is a presumption 
of joint family though (here may not be a pre'umplion 
of joint family properly without a nucleus, Hence the 
burden of proving the termination of a joint family is 
on those who allege it, {Xorke and //•) 

Mohan Lal v. Ram Dayal. 194 I.O. 61= 

13R.0.625 = 1941 A.LW. 626 = 1941 OLE. 884 = 

1941 O A. 370 = 1941 A W.R, (0.0.) 139 = 
1941 O.W.N. 677 = AI.E. 1941 Oudh 331. 

joint family — Suit on behalf of—Righitoinsti' 

fute — Suit by junior member for property withamt 

impleading manager and other members — Maintain^ 
ability. 

A junior member of a Hindu joint family who is not 
the manager thereof cannot maintain a suit for recovery 
of family property which has gone out of the family by 
dispossession, without impleading the manager and the 
other members of the family. {Abdul Ghani and 
Singaravelu Mudaliar^ J J.') ABl>UL RaHimSaB»* 

Erappa. 19 Mys.L.J. 246=46 Mys H.O.B. 4A 
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" Joint family — Who go to constitute it — Effect of 
■adoption — C<sntinuHy of fami'y — 7'ermination, if 
possible. 

A joint Hindu family is not necessarily composed of 
persons who are coparcentrs and persons who are mere 
maintenance holders. It can and frequently does, con- 
sist of persons who, while not entitled to share and while 
their property rights are merely tho?e of maintenance 
'holders, have other rights, rights which are vital that is 
to say, the right of adding a ‘coparcener’ to the fami y. 
While such a family exists, it is impossible for the male 
coparceners to partition the properties and thereby 
destroy the power of another member, the widow of a I 
coparcener to adopt a person who will be in the pltce 
of a natural born son to her husband, and entitled to ill 
the rights of a coparcener and the rights of an adopted 
;Son to a share, on adoption in the joint family property. 
The essential conception in adoption is that there is no 
break in the chain which links the adopted son to his 
•ancestors. He does not start a new family, he is a son 
of the adopting joint Hindu family even if no single 
"“coparcener^ exists {i.e.) even if at the time of adop- 
lion it has been reduced to a female, the adopting 
mother. Though an adoption may take place ‘long after 
the death of a member, there is no hiatus, any more 
than in the case of the natural son, in the eye of the 
law, between the death of the father and the birth of the 
son. The line is continuous. The old joint family 
lives on reduced, it may be. by members separating from 
it added to, it may be, by births or by adoptions. A 
Hindu joint family cannot be finally brought to an end 
while it is possible in nature or law to add a new mem- 
ber to it. The family cannot be at an end while there 
as a potential mother if that mother in the way of nature 
or in the way of Uw bring in a new male member. The 
•existing male members can separate off; they can take 
away their shares. They cannot prejudice the rights of 
the aftei-born male member whether the birth is natural 
-or legal. If there has been a partition before his arrival, 
he ca I obtain a reopening of the partition and thereby 
get his share. ^Stone., C.J. and Bose., Jf) BaJIRAO 
Tukaram V, Ramkrishna. 

I.L.R. (1941) Nag. 707 = 1941 N.L.J. 576 
— Limited owner — Daughter succeeding to stri- 
'dhan of mother — Injunction restraining her from 
alienating propeity— Power of Court to grant. See \ 

1940 Dig., Col. 668. MittuLaL Singhania v. 
iPURSOTuME Debi. 193 I.O. 193 = 13 E.C. 377. 


Limited owner — Power to alienate — Agreement 

to alienate to defray cost of litigation to recover 
family property — Validity— Test. 1940 Dig., Col. 

668. Manaklal BRHARILAL V. MST. KiSNI. 

IL.R (1941) Nag. 135= 13 R.N. 295 = 
192 1.C 798 = A.LR. 1941 Nag. 78. 

Lingayats — Sivachar- Vysyas of Mysore — If 

Sudras —Illegitimate son by dasi — Right to inherit as 
against stsler. 

It cannot be laid down that Lingayats of Mysore are as 
a class Sudras. Where it is admitted that a specified 
-person is Stvachar-Vysya, It must be held that he is one 
-of the regenerate classes and not a Sudra. Hence his 
illegitimate &ons. though born of a continuously kept 
vconcubine cannot claim to inherit to him so as to exclude 
his sister. (/Vageswara Iyer and Venkataranga Iyengar^ 
//') MUNIAMMA AKKANNAMMA. 

45 Mys H C R. 311 = 19 Mys.L.J. 39. 

Maintenance— Coparcener and daughter of co- 


parcener — Right to sue manager for maintenance. See 
1940 Diff . Col. 669. Cherutty V MAGAMPARAMBIL 
^vu 194 l-O. 834= 14 R.M. 104 = 

■ (1940) 2 M.L. J. 368. 
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.Maintenance — Daughter — Widowed daughter 

who is destitute — Father’s moral obligaiion to maintain 
— Legal obligation ot his widow to maintain hisdaugh* 
ter out of hib estate. See l940 Dig.. Col. 669. Ambu 
BaI AMMaL 2/. ."O.'JI H.al AMMaL. 

IL.R {1941jMad. 13 = 192 I C. 627 = 
13 R.M, 577 = (iy40; 2 M.L.J. 298 iF B,). 

'Maintenance — Female — Nature of right — 

Arrears due to female claimant if her stridhan. 

The position of a female including a widow who be- 
comes entitled to receive maintenance out of the joint 
family property in the hands of her male relations is 
wholly different from that of a female who by right of 
inheritance becomes for the tinte being the representative 
of the family estate. In the former case the female has 
a personal right as distinct from the right which she 
would have as representative of the estate and as such 
any property movable or immovable, which she ob- 
tains in her personal right, becomes her exclusive and 
absolute property. Hence arrears of maintenance con- 
stitute the absolute property of the female claimant and 
as such they must on her death devolve on her daughter 
as her stridhan. {.Niyogi, J.) Janardan v, SonA- 

1941 N.L J 609. 

Maintenance — Permanently kept concubine — 
Right of w hen she is childless. See 1940 Dig.. Col. 669, 
BHAGAVAT SaSTRULU V. lAKSHMIKANTA\f. 

191 i.C. 883 = 13 R.M. 484 = 119^0) 1 M.L J. 60. 

—Maintenance — Rate lixed by decree — Variation 
—Necessity for a suit, .5*^^ 1940 Dig.. Col. 889, 
Ghasiram V. Kundanbai 

I.L.R. (1941) Nag. 613 = 194 I.C. 861 = 14 R.N. 17. 

-Maintenance— tv hat is included rV^—Avarud- 
dh^sin— Right to residence. 

Maintenance is not confined to food and raiment but 
includes also residence. It was held that an Avarud- 
dhastri should be allowed to continue to re-ide in her 
lord s house even after his death and could not be ejected 
by purchaser with notice. {Niyogi^J.) PaRWATIBAI 
V. Sad oo. 1941 L J 571^ 

' Maintenance — Widow — Default in payment— 

Right to borrow on reasonable terms— Change in family 

circumstances— Onus. 1939 Dig., Col 622 Trim- 
B.aK V. Bhagu BaI. I.L.R. (1941) Nag. 437. 

Maintenance — Widow — Directions and condi- 
tions in husband's will— Value, 1940 Dio., Col. 

6/0. Jamuna Kunwar Arjun Singh. * 

I.L.R. (1940) All. 739 =193 I C. 27= 13 R.A. 376 = 


. A.X.XW. XXS'tl Alt. ao. 

- 'Maintenance— Widinv— Maintenance and resi^ 

dence— Claim for — Limitation. 

A clairn.by the widow of a deceased coparcener in a 
Hindu joint family for maintenance and residence is 

one which arises from day 10 day and there can be no 

question 6f limitation, especially when no past main- 
tenance is claimed. {Lobo, /.) KHEM Chand v. 

^1940) Ear. 534 = 
194 LC. 137-13 R.S, 249 = A.I.R. 1941 fcind. 50. 

Maintenance-Widow— Rate of maintenance fixed 

by decree-variation— Grounds for-Personal income 
obtained by personal exertion of widow— If ground for 
reduction of rate. ' 

Th.re is no authority for holding that any personal 
income obtained by a Hindu widow by her own e^rtions 

IS a justifying cause for reduction of the amount of her 

maintenance already fixed under a decree Once the 
amount of maintenance for a widow is fixed, it is only 
the permanent reduction of the income of the family 
property which would aflord a valid reason for reducing 
the amount fixed, and it should not be affected by hw 
income from personal sources. (Divatia^ J.) BaI 
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Java t'. Ganpatram Kalidas. 

I L.B (194l;Bom. 483 = 196 1.0. 607 = 
43 Bom L R. 618 = A.I,R. 1941 Bom. 305. 

Maintenance widoiv — Right of to maintenance — 

Nature and extent of — Claim for arrears of main- 
tenance accrued due during husband's lifetime — Enfor- 
ceability against property in the hands of surviving 
coparcener . 

It clear that under the Hindu Law the right of a 
wife or a widow to maintenance against her husband as 
well as the members of her husband’s joint familv is 
not the right of a mere creditor against the estate 
arising out of a contract, but is a right which attaches to 
her status as a member of the joint Hindu family. 
Although she is not a coparcener taking interest by 
birth, she is a member of the joint family and continues 
as such even after her husband’s death. The right of 
maintenance of the widow attaches to the undivided 
share in the property which her husband would have got 
by partition had he been alive, and the widow is entitled 
to follow such property in the hands of the surviving 
coparcener who takes it. I'he right extends not only to 
future maintenance but also to arrears if accrued due 
even during the lifetime of her husband ; the right exists j 
whether against the husband, or against the surviving! 
coparcener or any person who has inherited even the 
separate property of her husband. That being so the 
rule that a creditor cannot follow the properly in the 
hands of a surviving coparcener unless it has been 
previously attached during the lifetime of the deceased, 
coparcener, cannot apply to the case of a Hindu widow | 
io respect of both arrears of maintenance and future 
maintenance. Although the husband's liability to main- 
tain his wife is personal in its nature the liability is one 
which attaches to the property. The claim of a widow 
for arrears accrued due during the lifetime of her hus- 
band is therefore not a personal claim which would die 
with his death, but is one which can be enforcetl against 
the property in the hands of either the heir or the 
surviving coparcener. To entitle her to claim arrears 
from the date of her leaving her husband’s residence it 
is not necessary that she should prove that she had 
incurred debts in maintaining herself. {Divatia, J.) 
Raghunath Ambaidas V. Dwarkabai Jaoannath. 

43Bom.L.E. 772->A.I.R. 1941 Bom 357. 

Maintenance — Widow — Right of — If absolute or 
conditional on her being in need — Possession of separate 
property — Income from — If to be taken into account. 
See 1940 Dig., Col. 670. ANNapoornAMMa z'. Vkera- 
RaGHaVa KEDDI. 1941.0 669 = 14 R.M 7 = 

(1940)1 M.L.J. 608. 

■Maintenance— Widow— Right of — If confin ; to 

share of husband alone— Decree for maintenance charg- 
ing portions of family property— Subsequent partit on — 
Part of charged property falling to share of men ber 
other than son of deceased— If exempt from charge See 

1940 Dig., Col. 671. DODDA BaSappa v. Mallamma. 

1941.0.760 = 14 R.M. 62 = 

(1940) 1 M.L.J 204. 

— Maintenance— Widow — Suit by — Costs of suit — 

Proper order— Principles. See 1940 Dig., Col. 67l. 

Annapoor.namma V. Veeraraghava Reddi 

194 10 669 = 14 R.M. 7 = (1940) 1 M.L.J. 608. 

Maintenance — Wtfe — Claim to arrears of past 

maintenance— ^Proof of debts having been incurred — If 
necessary. 

In order to entitle a Hindu wife to the grant of arrears 
of past maintenance, it is not necessary for her to prove 
that she had to contract debts for her maintenance. The 
fact that her father or some other generous relation bore 
the expenses of her maintenance is by itself not sufficient 
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to disentitle her to arrears of maintenance. {Nageswara 
Iyer and Subrahmanya Aiyar^ yj.) SUBBA RaO 

Nagalakshamma. 19 Mys.L J. 233 = 

45 Mys.H C.R. 486. 

'Maintenance — Wife — Decree for maintenance 
against husband — Subsequent co-habitation with hus- 
band — Effect on executability of decree. 

Where a Hindu wife, after obtaining a decree for 
maintenance against her husband, returns to her hus- 
band, and co-habils with him, she becomes disentitled 
to claim maintenance against him under the decree. 
The decree is by the lesumplion of cohabitation annul- 
led and becomes ineffective and the wife cannot there- 
fore execute the decree thereafter; This will not, how- 
ever, prevent her from obtaining a fresh decree if she 
has to leave her husband again as the result of his ill- 
treatment of her. i^Leach, C. /. and Mockett, /.) 
Venkayya V. Raohavamma. 64 LW. 128 = 

1941 M.W.N. 978 = (1941) 2 M.L.J. 263. 
•Maintenance — Wife — Right of, to separate main- 
tenance — Grounds — Husband continually neglecting 
wife — Liability to pay separate maintenance. 

Cruelty and abandonment are not the only grounds on 
which separate maintenance can be granted to a wife 
against her husband under the Hindu law. Wherever 
a wife lives away from her husband for justiSable 
reasons, she is entitled to separate maintenance. Where* 
tlie husband is guilty of continued neglect towards his 
wife and has practically abandoned her, tlie wife must 
be held entitled to separate maintenat.ee. {^Nageswara 
Iyer and Subrahmanya Aiyar, JJf) SUBBA RaO V. 

Nagalakshamma. 19 Mys L.J. 233= 

45 Mys.H.C.B. 485. 

Maintena.ace — Wife — Separate maintenance— 
Right to claim — Proof of actual cruelty— Necessity — 
Husband found not entitled to restitution of conjugal 
rights due to abandonment — Effect of. See 1940 Dig., 
Col. 67l. Seethayamma v. Vknkataramana, 

191 1.O. 738 = 13 R M. 694 = (1940) 2 M.L.J. 276. 

■' Maintenance — Wife — Suit by — Offer by husband 
to take back wife — If ground for dismissal of suit. 

An offer by a husband to take back his wife and to 
live with her, made without any bona fide and after a 
suit for maintenance is filed, is no ground for refusing 
separate maintenance to the wife, as such an offer is a 
mere attempt or ruse to defeat the wife's claim for 
maintenance. {Nagenvara Iyer and Subrahmanya 
Aiyar, J/,) SUBBA HaO v. NAGALAKSHAMMA. 

19 Mys.L J. 233 = 45 Mys H.O.R. 486. 

—Marriage — Anuloma marriage^Validtiy of. 

Anuloma marriages, though recognized by several of 
the ancient smriti writers, have ceased to l>e regarded as 
permissible under the Hindu law; and in the absence of 
a custom or enactment to the contrary the only legal 
course is to treat such marriages as invalid in the 
present age. (^Panirang Reno ani Somavya, //.) 
SUBBARAMAYYA r VeNKATASUBBAMMA. 

1941 M.W.N. 464 = 63 L W. 693* 
A IR. 1941 Mad. 613={1941) 1 M.L.J. 724. 

... ■ ,1 ■■ Marriage — Asura form — Payment of money 
to father of girt for making jewels for girl in pursw' 
ance of stipulation therefor as condition of givisig the 
girl in marriage^If bride^price, 

A bargain or a stipulation made with the bridegroom 
in regard to the present of jewels to the b ide would not 
turn such present into a “bride* price'* and make the 
marriage an “flfwra'*. Hence money paid by the bride* 
groom to the bride's father for the specific purpose of 
making jewels for the bride in pursuance of a stipulation 
for such gift as u condition of giving the girl in marriage 
cannot be held to be *'brlde*price**; nor does It make 
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the marriage .one in the asura form. {Paianjaii 
Sastn, J.) VeLAYUDHA PaNDARAM v. SURYA 
MURTHl PILLaI. 1941 M.W.N. 998 = 

(1941) 2M.L.J 770. 

Marriage — Eligibility — Prohibited degrees — 

Rules and exception — Trigotra rule — Mode of computa 
tion — Rule^if applies where boy and girl are connected 
through bandhu. 

Where the parties are of the twice-born class, the 
following rules regarding eligibility for marriage are 
applicable :—(l) The bridegroom and the bride must 
not be of the same gotra and provara\ (2) The bride 
must not be a descendant within the seventh degree from 
the bridegroom’s father and of the latter’s six male 
ancestors; (3) She must not be a descendant within 
the fifth degree from the bridegroom’s maternal grand- 
father and of the latter’s four male ancestors, (4) She 
must not be a descendant within, seven degrees of the 
bridegroom’s father's bandhus and of the latter’s six 
male ancestors; and (5) she must not be a descendant 
within five degrees of the bridegroom’s mother’s 
bandhus and of the latter's four male ancestors. To 
these rules there is an important exception. It is that 
if the bride is removed by three gotras, she would be 
•eligible for marriage even if she falls within the prohi- 
bited degrees as defined in rules (2) to(5j. In the matter 
of computation for, the tri gotra rule, the bridegroom’s 
gotra has to be reckoned. That is to say, if on procee- 
ding from the boy’s gotra to that of the girl’s there are 
four gotras in all, the girl would be regarded as being 
removed by three gotras from the boy and would be 
, eligible for marriage. Thttrigotra rule applies where 
the connection between the boy and the girl is through a 
iandhu, {Mttter and fChundkar, JJ,) ANILABALA 

Debj V. Madhabendu Narain Roy. 

74 0.L.J, 241=46 C.W.N. 20. 

•Marriage — Minor girl — Contract of marriage^ 
Power to make— Contract by mother of minor girl with 
father of major male — Breach — Suit by minor for 
^damages for breach — Liability of would’-be bridegroom 
— Implied condition. 

Under the Hindu Law contracts of marriage (be- 
trothal) entered into on behalf of minors by their legal 
guardians and shown to be for their benefit are enforce- 
able at the instance of the minors. But a guardian has 
mo right to enter into a personal covenant capable of 
being enforced against the minor, and hence a contract 
•cannot be enforced against the minor while it can be 
•enforced against the other contracting party at the in- 
stance of the minor. Where the mother of a minor 
girl acting as guardian and on behalf of such minor 
girl enters into a contract of a marriage with the father 
of a major, for the marriage of the minor girl with the 
major, on whose behalf his father is acting, and the 
contract is shown to be for the benefit of the minor 
according to the habits and customs of the community 
to which the parties belong, that is a valid contract and 
the minor can maintain an action for damages against 
the would-be bridegroom in case of breach by him. The 
contract under the Hindu Law is conditional on the other 
party, i,e„ the husband being a suitable spouse at the 
time when the marriage is to be performed, and there 
being no more suitable husband available. {^Beaumont, 
C ] and Kania, /) KHIMJI KUVERJI v. LaLJI 
KaramSI. I.L.B. (1941) Bom 211^196 10. 868 = 

43Bom.L.E.36=A.IR. 1941 Bom. 129. 

.Partition. 

Evidence. 

MOTHER. 

‘ nature and Scope. 

Partial PARTITION. 


HINDU LAW— Partition. 

Paternal grandmother, 

Registraiion. 

Reunion. 

Separation in status. 

Severance in status. 

Suit for. 

Parti ti on — Evi den ce — Dt fi n ition of shares in 

revenue papers— If sufficient to displace presumption of 
joim uess^ 

A definition of shares in revenue and village papers 
affords but a very slight indication of an actual separa- 
tion in a Hindu family. Such a definition of shares 
standing alone, is not sufficient evidence to displace the 
presumption in law which is peculiarly strong in the 
case of sons of one father. {Stone. CJ. and Ntyogi 

J.) Babulal nandram V. Maniklal Heharilal.* 

IL.R. (1941) Nag. 124 = 1921.0. 826 = 
13 E.N. 280 = 1941 N.L.J.142 = 

A.I.R. 1941Nag. 79. 

Partition — Evidence — Entry in revenue papers 

Value of. i*^M940 Dig., Col. 672. At.ma Ram 
Umar Ali. I.L.r ( 1941) Lah. S9. 

Partition— Evidence of— Keeping of earnings 
separate— Living in different places^ Eff'e^t. 

The members of a joint Hindu family can have 
separate property and hence the fact of the members 
usually keeping their earnings separately, is not enough 
to show that they had separated. Nor does the fact of 
their living separately in different places afford much 
evidence of separation, where the members are in service 
and have to be at the places to which they are posted 
{Yorke and Agarwat, JJ) Mohan Lal v Ram 
UAYAL. 194 i.c. 61 = 13 R 0.625 = 

-•n.. 19^1 A.L.W. 525 = 1941 0 L.R.384 = 
19410. A. 370 = 1941 A WR. ^CC)139 = 
1941 O W.N. 677 = A.IR. 1941 Oudh 331. 
— Partition— Evidence— Specification of shares. 

opecmcation of shares of members even without 
actual partition is sufficient to establish severance of 
joint family. {Bhide, J.) ShIMBHU NaIH v 
BRaHam Wati. 194 I.C. 304 = 13 B.L 528= 

„ ^2 P-LE. 806 = A.I.R. 1941 Lah. 49. 

ParUUan-Jotnt family firm~On, member 

taking certain property and abandoning his claim in 

joint family property without specification of share— 
Effect of ^ 

Where one of the members of a joint Hindu family 
firm takes certain property and abandons his claim in 
the joint family firm, the absence of specification of 
share in the deed of relinquishment coupled with the 
implied intention on the part of the rest of the members 
of the joint family firm to continue as such operates in 
the continuance of the joint family business. (Almond 

J.C.and Soofi.j}) GURDlT SiNGH z/. SiRi RaM. * 

—— Partition— Minor— Suit by— If effects ^STu^ptfon 
of pint family. 1940 Dig., Col. 673. NATHn 
SINGH V Anandrao. I.L.E. (1941) Nag 6M 

Partition— Mother— Position and rights of 

Under the Mitakshara law. when the family estate is 
divided, a wife or mother is entitled to a share bo c 

not recognized as the owner of such'share, until the divi 

Sion of the property is actually made, A wife can ill’ 

for her share when there has been a partition and 
has not been assigned any share and^has not IsL ed 
or waived her rights or acquiesced. Where parties dW 
not know that a mother was entitled to a share and ^ 
fact no provision was made for her, apart from 
being allowed to retain her ornaments, it cannot b™ 
that she had lost her right to claim partition by aconfe^ 
cence. (S(a„e, C.J. and Bose, J.) MST. RadhaBa T 
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Pandharinath. 194 I.C. 724= 14 R.N. 9 = 

1941 N L.J. 87 = A.LE. 1941 Nag. 135 

■ Pa*-titioH — Mother — Reopening ~ Froiedure. 

Where after the laps® of many years after the event 
a partition is reopened at the instance of a mother the 
proper course to pursue in alloca'Ing her share would be 
so to reariance the property that it interferes with past 
transactions as little as may be ; and whatever she has 
received by way of gold or silver ornaments will be taken 
into account in settling her share. {Stoue^ C./. and 
Bose, /.) MST. RadhaB-m v. Pandharinath. 

194 I.C. 724= 14 R N. 9=1941NL J. 87» 

A.IR. 1941 Nag. 136 

Partitition — Mother — Share of — If affected by 

existence of property enough for her maintenance. See 
1940 Dig., Col. 674. Ram Narain Singh z/. Raj 
Bahadur Singh 16 Lu k 266 = 191 1 C. 402 = 

13 E.O. 227 = A.I.R 1941 Oudk 1£0. 

" ' Partition — Nature and scope of. See REG ACI , 

S. 49. PROVISO. 19*1 NLJ, 266. 

Partition — Partial partition — Rule agatmt — If 
can be related. 

The rule that there can be no partial partition of a 
joint estate is aimed at preventing multiplicity of litiga- 
tion which would result if separate suits for partition 
could be in'«iituted in respect of fragments of a joint 
estate. The rule that there cannot be a partial partition 
of a joint estate is not an inelastic rule which admits of 
no exceptions The application of this rule can be 
relaxed, if the circumstances of a particular case or the 
interests of justice so require. i^Mukherjea and 

Biswas, jj.) Hemanta Kumar Banerjer v. Satish 
Chanura Banerjee. A.IB. 1941 Cal 635. 

■ PartitiLti — Paternal grandmother — Right to 
share on partition bitween grandson and collaterals of 
his deceased's father — Right to share — When arises. 

A grandmother (father's mother) under the Mitak* 
shara law is not entitled to a share in the family estate 
upon a partition between her grandson on the one part 
and his deceased father’s collaterals or cousins who are 
not the direct descendants of the deceased grandfather. 
But the share taken bv the grandson will be subject to 
her maintenance as well as to his mother's maintenance. 
In order t^ entitle the grandmother to a share, there 
must be a division between the direct descendants inter 
se of her deceased husband, provided that the dividing 
parties are not related to one another as father and son. 
\Wadia and Wassoodew J J.) JOTIRAM EKOBA V. 

Ramchandra Trimbak. 43 Bom.L B. 843 = 

A.1B 1941 Bom. 382. 

■ Partition — Registration— Necessity. See Rfg 

ISTRATION ACT, S. 17. 1941 N L J. 266. 

— Partition— Re union — Who can reunite. See 

1940 Dig , Col. 674. . Nanupam v. Radhabat 

192 I.C. 630= 13 R.N. 272 

- Partition — Separation — Filing of suit for Parti- 
tion — Effect of^Suit dismissed for want of prosecution 
— Effect. 

The institution of a suit for partition by member of 
a joint family is an unequivocal intimation of his inten- 
tion to separate and amounts to a severance of his joint 
Status from tKe date of the suit. It is not necessary 
that the «uit should ripen into a decree. Even if the 
suit be dismissed for want of prosecution, there is in 
law a severance of the joint status. It may be that if 
the suit is wiihdrawan on the ground that the plaintiff 
does not desire a separation* there will be no severance 
of the joint status. But when that is not the case, and 
the suit is allowed to be dismissed owing to other 
reasons, there is a severance of the joint tie. {Jjobo, J.) 
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Kaem Chand V. DayaRam. 

I.L.B. (1940) Ear. 634= 194 I.C. 137 = 
13R.S. 249 = A.I.R. 1941 Sind 50. 

•—‘Partition — Separation in status — Suit for parti- 
tion by widow as next friend of minor 'son — Death of 
minor before decree — Effect of on status — Rights of 
minor — // go to legal representative or survive to ether 
members 

Where a Hindu widow, acting as the next friend of 
her minor son for partition of joint family property, and 
the minor son dies before the preliminary decree is made 
in the suit, the Uw in Mysore is that the minor dies an 
undivided member of his family, and any right which 
he may so have gocs not to his mo’ber or to any one else 
as legal representative but by survivorship to the other 
members of the family at that time. {^Retlly. C.J and 
Venhataranga Iyengar, J.) NaRaSIMHa Sf.TTV v. 

Nanjamma. 45 Mys H.C R. 460. 

Partition — Separation of one brother — Presump- 
tion of separation in family of ancther brother — If 
arises. 

It is clear that where one brother in a joint Hinda 
family separates from the family, there is no presumptioiv 
that such separation woiks a disruption in the family of 
another brother and his sons and grandsons. {Harries^ 
C.J and Manohar l.al, /.) BHUI.an PRASAD SinGK 
V. KUP Narain SINGH. 195 I.C. 664= 14R.P. 142= 

7 B.R. 956 = 22 Pat.L.T. 12 = A,I.B 1941 Pat. 233. 

Partition — Severance in status — Conversion to 

Christianity — Effect — Subsequent reconversion— If 
brings about coparcenary relationship. See HINDU 
Law— CONVERSION. (1941) 2 M.L J. 877^ 

PartitionSeverance in status — Suit for parti- 
tion by minor — Effect of — Insolvency of father — Sale of 
minor s share by OfRcial Receiver-^Propricty and 
validity of^Procedure. 

The filing of a suit for partition on behalf of a minor 
coparcener of a Hindu joint family does not automatU 
cally create a final severance of status between the minor 
and the fam*ly. When the guardian of a minor 
coparctner files a suit for partition, he remains a co- 
parcener until the Court gives a finding that the propos- 
ed partition is beneficial to the minor; when that has beei> 
done, a severance of status takes place which dates back 
at any rate to the date of the plaint in the suit for partt> 
tion The minor being still a coparcener, the father's 
right to sell the minor’s property to discharge his ow» 
debts which are not illegal or immoral still subsists until- 
the Court 6nds that the pattition is beneficial to the 
minor. Until that finding is given it cannot be said 
whether the sale by the father, or by the official recei- 
ver on the insolvency of the father, will or will not 
confer any title in the minor’s property. It is therefore 
desirable that a sale of the minor’s share should not be 
held but should be postponed until the Court gives th,®- 
necessary finding in the partition suit. {Wadsworth, /,) 
OFFICIAL RECElVFR. EAST GOPAVARI v. VEKR- 

REDDI. 1941 M.W N. 778 = 64 L.W.802* 

A.I.R.1941 Mad. 838 = (19 41) 2 MLJ. 961. 

Partition — Severance of status — Suit for Parti- 
tion on behalf of m*nor coparceners— Effect. 

When a parliHon suit is brought on l)ehalf of minor 
coparceners of a Hindu joint family by their next friend^, 
there is no severance of status unless and until a decree 
is made in the suit for partition. {Broomfitld and 
Divatia, JJ) MULGIIND CO-OPERaTIVK CREDIT 
SOCIETY V. ^HiDLINCAPPA TSHWAKAPPA. 

43 Bom.L R 807 = A.IR 1941 Bom 88B- 

“^artitiofi^Suit for— Claim widow ol deceased 
coparcener for maintenance and residence— Pailure ia 
adduce evidence as to right quantum tkereaf^ 

1 A 
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Absence of evidtnce as to nature and extent of property 
available — Procedure —Claim — If to be finally decided 
— Mr’re declafatton of right— Sufficiency, 

Where a widow of a deceased coparcener in a 
Hindu joint family who is impleaded as a defen 
dant in a partition suit makes a cUim for main- 
tenance and residence, but leads no evidence as to 
their right to the same or as to the quantum of th^ir 
rights, the claim cannot be conveniently or effectively 
dealt wiih when there are no materials on the record 
as to the nature and extent of the property out of which 
provision has to be made for maintenance and residence. 
In such a ca-e, it would be proper for the Court only to 
make a declaration of the widow’s right to maintenance 
and residence in the preliminary decree, leaving her to 
enforce her claim for maintenance and residence in a 
separate suit. {Lobo, J ) Khem Ch^ND v. DavaraM. 

I.L.R. (1940)Kar. 534 = 194 I.C. 137== 
13 R.S 249 = A I.R. 1941 &iiid 60. 

••‘Partition— Wife — Rights of, 

Uu !er the Hindu law wife cannot herself demand a 
partition but if a paniiion does take place between her 
husband and her sons, she is entitled to receive a share 
equal to that of a son and to hold and enjoy that share 
separately even from her husband. Where a person 
institutes a suit for the partition of joint family property 
implrading his mother and other members of the family 
as defendants and the wife denies out and out the plain- 
tiff’s right to a'k for the partition during the lifetime of 

his father on the ground of a special custom and the plea 
of special custom is subsequently given up the question of 
a pleading on the part of the wife to ask for her own 
share does not arise and the wife mu.-t be given a share 
if a partition is ordered. {Almond, J C and Soofi, J.) 

GuRoir SisGH V. Sri Ram. A.I.R. 1941 Pesh. 89. 

Religious Endowment. 

aj irnai ion. 

Dedication. 

Idol. 

Management. 

Mahant. 

RIGHT OF SUIT. 

Shebait. 

Temple. 

M >mReligious endowment — Alienation by Mahant — 
Necessity — Proof — Recital in deed of alienation — Value 

In the case of alienation by the 'ahant of an asthal 
effected many years before suit, where the parties as also 
the attesting witness to the deed of alienation are all 
dead, some value has to be attached to the recitals as to 
necessity in the deed of alienation. When by efflux of 
time evidence independent of the recitals become 
rjnavailable, a recital of necessity consistent with pro- 
bability and the circumstances, assumes greater impor- 
tance, and is clear evidence of a representation to the 
alienee, and when evidence of actual inquiry by him has 
become impossible, the recital coupled with circum- 
stances which jusiify a reasonable belief that an inquiry 
would have confirmed its truth, is sufficient evidence to 
support the deed. {Chatterji and Meredith, //.) SRI 

Thakurjee z'. Mathura Prasad. 

192IC 789 = 7BE.669=-13RP.535= 
(1941) P.W.N. 76 = 22 Pat L T. 239= 

AIR. 1941 Pat. 354. 

-Religious endowment — Alienation^Mortgage by 
Mahant of Math— Necessity— Money horrerwed to pur- 
chase elephant for Math— Elephant maintained for long 
time and necessary for use on festival occasions— Vali- 
dify of mortgage* 
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In deciding a question a.< to whether a mort- 
gage by the mahant of an asthal is justified by 
necessity, the matter should be approached not from an 
absolute standard of necessity, but from the point of 
view of what considerations would weigh in the mind of 
a prudent manager. “Necessity and benefit of the 
estate” are general and elastic terms. To a religious 
institution like a Matt or asthal, its presiigeand influ- 
ence are of vita! importance. Pie-ervaiion of it^ prestige 
and influence is no less necessary than pre.-ervaiion of 
its property Where there is evidence showing that an 
elephant was being maintained in an asthal from a very 
early time and that an elephant was necessary for use 
during festivals in the asthal. a mortgage by the mahant 
to purchase an elephant wouKl be justified by nece>sity in 
the absence of anything to show that he did not act as a 
prudent manager. {Chatterji and Meredith J J ) Sri 
Thakurjke e. Mathura Pr.aSad 192 I.C 789 = 
7 B.R. 569= 13 R.P. 535= 1941 P.W N 76 = 

22PatLT. 239= A.I.R. 1941 Pat. 364. 

Religious endowment— Alienation — Shebait — 
Alienation by some of shebatts— Validity. 

1 he shebaifs of a deity, when they are more than one 
form, as it were, but one body In the eye of law The 
deity is represented by all of them acting together and 
no one shebait can be said to represent the idol in part 
or to possess any specific inieiest in any share of the- 
idol s property. Consequently before a transfer by way 
of a lease or otherwise can be binding on the deity 
there must be a joint transfer by all the shebaiis aciine 
together. A transfer ly some cf them of their 
fractional interests in the idol!)’ propeity without the 
consent of the other co shebaits is invall ^ {Mukheriea 
and Biswas //.) ISWAR UaKSHI DURGA Hak TAT. 
NESWAR z/. SURENDkA NAIH bAkKAR 


ji • ^»^awment— Alienation — Shebait^ 

Alienation of idol and shebaiti rights- Permtsiibility 

Idol and shebaiti rights — Validity, 

An alienation by the shebaiis of the idol itself and 
their shebaiti rights is not permissible in law. But if 
along with such alienation they alienate the debutter- 
property, the alienation of the property can be upheld as 
an independent transaction, if it is otherwise valid 
{Mukheriea and Biswas, / 1.) ISWAR LaKSHI DurGa 

Har Tatneswar V . Surendra Nath Sarkar ^ 
«... 45 C.W N. fifiR 

——!^‘lWous,ndov>mtnt-DcdUatio„~Bathinggldt 

^Ded'cation— Character and scope of* ^ ^ ^ 

In the case of a bathing ghat at Benar^ 

and'nf * -r toanobject both *rengfouI 

and of public utility.just as much as is a dh„ram sX or 

a miH notnsthstanding that it be not dedicated to anv 

particular deity But it cannot from this consideration 

be a once concluded that in any particular case therl 
has been a dedication In the full sense of the Hindn 
law which involves thecomplete cessation of ownershin 
on the part of the founder and the vesting of the 
perly in the religious institution or object^ Ther^ ^ 
or may not be some presumption arising i„ " ^To^ 
this from particular circumstances of a given wsf hfr 
in the absence of a formal and express 
evidenced by deed or declaration, the character onL‘ 

dedication can only be determined on the hast' t 

history of the institution and the conduct of th, f i 

and bis heirs. Where with lespect to a bl: ® 

Benares no express dedication was proved bv^ 
of any deed of endowment or otherwise and nn m ^^**°*‘ 
^d ever been appointed, and not one insta^L"ri 
been shown .n which the plaintiff or any prede^^r 
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had purported to act as superintendent shebait or muta- 
walli bat on the contrary they had been treated as 
owners and they had repaired and improved the ghat at 
their own expense and closed it to bathers on proper 
occa'ions and had levied tolls on the shop keepers 
during f--6tivals, it was that the plaintiff’s prede- 
cessors or any of them had not divested themselves of 
all property in the ghat and accepted the position of 
having a mere right of management. Their Lordships 
further added that the river bank at Benares was a 
sacred and historic spot with a powerful claim to the 
regard of a pious Hindu, that the practice of bathing in 
the Ganges was not in general so directly connected with | 
the wo^^hlp of a particular deity that nothing short of 
complete dedication would be appropriate for a public j 
bathing ghat. The character of the use to be made of 
the batik did not require it, nor did the public right of 
use for purposes of bathing take its origin as a rule 
from an immediate and expre-s act of dedication; rather 
it began by acts of user which were acquiesced in by 
the owner of the property who in due course made pro 
vision for the public needs as an act of charity or piety. 
{SirGgflre<f HemANTA KumakI DEBI v. 

Gauri Shankar. I LR, (1941) All 401 = 

45 C.WN 637=7 B.R 709 = 19310 882= 
13RP. 0.180= 941 OLE. 408 = 
1941 P.W.N 390 = 22 PL.T. 639 = 
43 Bom L.E 777 = I.L R. (1941) Kar IP.O.) 71 = 
73C.L.J 686 = 1941 M.W.N 686=64 LW. 159 = 

1941 O.W.N. 1002 = 1941 A.L.J. 491= 
1941A.L.W 846 = 1941 A.W.R. (Rev ) 413 = 
1941 O. A. 467 = A I E. 1941 P.O. 38 = 

( 941) 2M.L.J. KP.C.). 

■Religions endowment — Dedication — Bequest — 
Performing 'nek ka*u — If void for uncertainty. 

1940 Dig. Col. 676. Gauri Shanker z'. Mohan lal, 

16 Luck. 674. 

Religious endowment — Dedication — Proof — 

Inference from circumstances. 

Where there is no deed of dedication, dedication may 
be inferred from circumstances. {Chatterji and Mere- 

dith, //.) Sri Thakuriee Mathura Prasad 
MISSIR. 19210. 789 = 7 B.R. 569 = 13 R.P. 636= 

1941P.WN.76 = 22Pat. L.T. 239 = 

AIR. 1941 Pat. 354. 

' ' ■Religious endowment — Dedication — Real or 
colourable imitation — Test. See 1940 Dig , Col. 676. 
Gauri Shanker v. Mohan Lal. 16 Luck 674. 

■Religious endowment— Idol — Representation in 
suit — Next friend, if should be impleaded. See l940 
Dig., Col, 676. SRIDHAR JEU v. Manindra Kumar 
muter, • 19510. 473 = 14 R.O. 101 = 

A.I.E. 1941 Cal 272. 
——Religious endowment — Idol — Representation — 
Questions relating to transferability of shebaitship and 
partition of joint Pala. See 1940 Dig., Col. 676. 
PuLiN Krishna Mukherjee v, Adva Nath. 
1931.0. 692 = 13 R.O. 447 = A.I.R 1941 Oal. 98 

Religious endowment — Idol — Right of suit — 
Rights of shebait and worshipper to sue — Distinction 
between — Suit by worshipper as next friend of idol 
dismissed for default owing to his negligente^Fresh 
suit by shebait as next friend of idol — If barred — 
Analogy between minor and idol—C. P Cede, 0 9, 

J?. 9. 

Per Afasim Alt, J . — There is some analogy between a 
minor and a Hindu idol but the latter is neither a minor 
nor a perpetual minor. Although in law an idol has 
the power of suing, it has no physical capacity to sue. 

• On the analogy of the power of the legal guardian of an 
t infant, the shebait of the idol has the right to sue on 
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behalf of the idol, for the protection of its interests. In 
this^sen.se the right of suit vests in the shebait. The 
idol's power of suing for protecting its own interests is 
to be exercised by it through its de jure or de facto 
shebait. The worshippers of the idol are interested in 
the idol and as such are interested in the property dedi- 
cated to it for its maintenance. Their right to sue for 
the protection of the idol's property is founded upon 
their own interest, viz., the right of worship apart from 
and independent of the idol’s right to sue for the pro- 
tection of its own interests and properties. They have 
•no right to exercise the idol’s power of suing. If a 
worshipper exercises the idol’s power of suing on its 
behalf, the idol is not bound by the result of the exer- 
cise of such powers. A suit instituted by him as next 
friend of the idol is not, therefore, the idol’s suit. If 
that suit is dismissed for default owing to the negligence 
of the next friend, O. 9, R. 9, C. P. Code, is not a bar 
to a subsequent suit in respect of the same cause of 
action by a shebait as next friend of the idol. Even if 
the previous suit was instituted by a shebait as next 
friend of the idol, a fre-h suit by the idol is maintain^ 
able Tr^e preponderance of authority Is in favour of 
the view that a decree passed against a minor owing to 
the gross negligence of his guardian is not binding on 
the minor and that such a decree can be set aside or 
declared to be not binding on the minor in a separate 
suit brought by the minor. If this view is correct, there 
is no reason why this protection should not be extended 
to a Hindu idol, as there is no statutory law prohibiting 
the extension of such protection. 

Per Pal, J. — Though an idol is recognised as a 
juristic person capable of suing and being sued, strictly 
speaking it has no material interest of its own. The 
so-called interest of the idol is merely an ideal interest 
very different from the interest which an infant has in 
his property. The introduction of the idol and its re- 
cognition as a juristic person are more a matter for 
procedure and the procedure in India recognises the idol 
as having a locus standi in fudicio. The real material 
interest and enjoyment lie with some human beings. It 
is the concern of those interested persons to see how best 
they will protect and preserve their interests and in this 
respect when the properly represented idol is brought 
before a Court of law’, that proceeding is more analogous 
to the one brought by a few persons representing a 
multitude under O. 1, R. 8, C. P. Code, than the salt 
by a next friend in the name of an infant, for the pro- 
tection of that infant’s own interest. Negligence of the 
person or persons representing the idol (or more^rrect- 
ly, the interest of the ultimate multitude having interest 
in the endowment) should not be available for the 
purpose of avoiding the result of that litigation. 
(MasimA/i and Pal,J/) TaRIT BHUSAN RAI ». 

ISWAR Sridar Salagram Shila. 46 O.W.N. 938/- 

74 0 L.J. 18. 

Religiousendoiomcnt^Afanagement— ‘Right of^ 
Shebait disgualiRed — Court of fVards — Power to tahe 
up management. 

Where the shebait of an idol is disqualified to manage 
the property of the idol, the idol being under a perpetual 
disability the Court of Wards can take over its manage- 
ment. (FatJ Ali and Chatterji /y.) RAJA BRAJA- 

SUNDER Deb V. Rajendra Narayan Bhanj Deo. 

19510. 313-14 R.P, 100-7 B R. 897- 
22 P.L.T. 699 = A I R. 1941 Pat 260. 

" ■ ■ Religious endowment — Matk—Makunt^Mort^ 

gage by — Suit oh — Absence of allegation debt 

7vas for benefit of Math — Nothing to shorn that 

Mahant was sued as representing Medk^Detrei^" If 
judicata against succeeding Mahants* . a 
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A decree passed in a suit on a mortgage executed by 
the Mahant of a Math or asthal, in the absence of any- 
thing to show that the Mahant was impleaded as repre- 
senting the deities of the Math and in the absence of any 
allegation that the mortgage debt was contracted for the 
benefit of the Math or deities and that the mortgage was 
binding on them, cannot be held to be binding on the 
■succeeding Mahants or to operate as re$ judicata, be- 
cause in such a case it cannot be said that the deities 
were effectively represented in the suit, {Ckatterji and 
Meredith, //.) SRI THAKURJEE v. MaTHURA 
Prasad. 192 I.C, 789 = 7 B.E. 569 = 

3 E P. 535 = 1941 P W N. 75 = 
22 Pat L.T. 239 = AXE. 1941 Pat. 354. 

'Religious endowment — Mahant^Powers of — 
Scheme under S. 92, C. P, Code, 

Under the general law. the Mahant is the head of the 

institution; it is he and he alone who has the power of 
management and administration over the whole institu- 
tion, over the worship and the properties and all the 
officers are to be under his control and to act according 
to his direction in all matters concerning the institution. 
These powers can be curtailed by the Civil Court in a 
scheme framed under S. 92, C. P, Code, but only to the 
extent indicated in the scheme either expressly or by 
necessary implication. {Mitter and Kkundkar, //.) 

SRijiB nyavatirtha V. Dandy Swami Jagannath 
ASRAM. 73 O.L J. 532=A.I.E 1941 Cal. 618. 
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* Religious endowment — Origin of property un- 
hnown — Proof of author of trust, intention to create 
trust and the purpose of trust, if necessary '-Inference 
from user. 

The requirements as to proof of the author of the 
trust, the intention to create and the purpose of the trust 
before it could be sought to be enforced do not apply to 
case where the origin of the property of a religious 
endowment is unknown. The question whether it is a 
public trust or not and whether the management is to be 
in the hands of particular persons are matters which 
have to be determined on the evidence of user of the 
property in the past. (JSione, C.f, and Bose, J) 
ManikSa V. Anna. 1941 N L J. 625. 

Religious endowment — Right of jwV— De facto 

mahant — Suit by — When maintainable. 

Where the suit is in the interests of the trust and 
there is no suggestion that the amount that may be 
decreed, if realised, would be lost to the trust, it could 
be maintained by a de facto trustee. {^Iqbal Ahmad, C. 
J, and Collister, /) SOM GlRI v. RAM RATAN GiRI. 

1941 O.A. (Sapp.) 770(2)=1941 A.L.W. 921 = 
1941 A W3. (H.O.) 283=1941 A.L.J. 660 = 

A.I.R. 941 All. 387. 

- Religious endowment — Right of suit — De facto 
shebait- Right to sue. 

As regards the right of a de facto shebait to sue on 
'behalf of an idol, a distinction may well be drawn bet- 
ween the case of a math and that of a private idol. 
{Lord Thanherton.) ISWAR RAM CHANDRA». BENGAL 

DUARs Bank, Ltd. I.LB (1941) Kar. (P.0,) 61= 

196 1.0. 12 = 1941 O.LB. 714= 14 E P.O. 30= 

8 B E. 66 = 45 CW.N.497= 
A.I.E. 1941 PC. 33 (P.O.). 

——Religious endowment— Right of suit— Idol. See 

HINDU Law— religious endowment— Idol. 

-RcHgirjff endowment^Righis of suit— Persons 
entitled to sue in respect of endowed property. 

Per Pal, J — There are several distinct rights of suit 
in respect of an endowed property, viz.x (1) The idol 
itself as a juristic person has the right of suit like all 
other owners; (”2) the shebait, the recognised human 
agency tlirough which the idol must, from its very 

Y. D. 1941—41 
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nature, act, has a distinct right, distinct from, and in 
normal cases in supersession of the idol’s right of suit- 
(3; the prospective shebaits as persons interested in the 
endowment have a right of suit; (4) worshippers and 
inembers of the family have right of suit. Normally a 
shebait alone can represent an idol in a suit or proceed- 

mg. Where there are several shebaits, the entire body 

of them will represent the idol, but under some soecial 
circumstances even a co-shebait can represent the idol 
It IS only under some special circumstances that the idol 
may be represented by (a) a prospective shebait; (3) a 
worshipper or any person interested in the endowment 
When persons other than the shebaits come to represent 
the Idol, they can represent the idol only by an aDobint- 

^nt by the Court. In such a case, such perso„“y 

te under the control of the Court in the manner in 
which and to the extent to which a next friend or a 
guardian of a minor is under such control under the 

provisions of 0.32, C. P. Code. Worshippers and 

members of the family cannot as of right represent the 

deity in a legal proceeding. They can%ue inTel? own 

name and on their own behalf for the benefit of the 
debutter. {Nastm AU and Pal, J/_) TaRIT Bhii<! 4 m 
RAI V. ISWAR SRIDHAR SaLAGRAM ShILA. 

O.W.N. 932=74 b.L J. 13. 

Aceaunf, i / A ' Shebait-Co-shebaite- 

Accounts—Smt by shebait against two co-shebaits for 

their removal from office and for accounts— One of them 

“bT Liability of dismissed 

shebait to account to both plaintiff and other shebait— 
Basts and period of accounting. 

Where in a suit by a shebait against his two cosshe- 
baits for their removal from office on the ground of mis 
appropriation and breach of trust and for^ accounts one 
of them alone is found liable to be removed ’ thl 
I dismi^ed shebait should account to both the nlaintiff 
;and the other defendant shebait If the claim 
accounts is not on tbe basis of wilful defanU if 
if the dismissed shebait renders accounts enough 

actually received by him Tut of the7ebutter‘ TunT^nTd^ 

spent by him for debuiter purposes. The period f 
which accounts may be directed by the Cour? w m 

commenced. The Court Tay Tso in thTf • 

discretion decline to direct amounts when the7 

tion of them would lead to hTa" sin! 
enquiry which would not at all 'be beneficial 

endowment, (.mheriea and Biswas, J /T Nr7 
CHANDRA V. JYOTI PRASAD. ^ NIRMaL- 

I.L.E.(1941) 2 Cal. 128=7SCLJ 

46 O.W.N. 709=A.I.h:! 9« Calll; 


^^7 = A.I.E 194lCal 98 

Religious endowment — Shebait P-. 

joint Palas- Legality - Joint Pala-If Tan 
up for sale. See 19^0 Dig Col 677 

Krishna Mukherjee v. Adya Nath ‘ 

193 1.0.692 = 13 EC. 447= A TP lo,,, « 

“ 'Religious endowment— Shebait— Pos’r 
Co-shehait paying entire Government ^eveLTlpi 

contribution from others. See 1940 n* ^*Sbt to 
GOBtNm DAS a. SHVAMA Ch^rIT wii.a gOO^' 

Religious endowment~-Shebait~~~P^^ 

Office-Ground for- Abuse of fidTclZvT'l- 
actual mtsappropriaiion. ^ ^ Postiton—//^ 
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A shebait who is guilty of grossly improper conduct 
amounting to an abu>e of his fiduciary position, is liable 
to be removed from his office, although there is no actual 
misappropriation by him and the deity has not actually 
suffered any loss. (^Mukk^rjea and Biswas^ //•) NIR* 

MAL Chandra v. Jyoti Prasad. 

I.L.E. (1941) 2 Cal. 128*78 C.T. J. 463 = 
46 O-W.N. 709 = A.I.E. 1941 Cal. 662. 

Reli^ous endowment — Shebait — Removal from 

office — Ground for — Subsequent lunacy, 

A shebait who was of sound mind when the shebait- 
ship devolved upon him, does not forfeit his rights by 
subsequently becoming insane, nor is he liable to be 
removed from his office or suspended so long as his dis- 
ability lasts. In such a case, the guardian of the lunatic 
may take charge of the endowed property on behalf of 
the lunatic and provide f>r the conduct of the necessary 
worship and the religious ceremonies. There may, 
however, ba exceptional cases where the duties imposed 
on the shebait are of such a character that they cannot 
possibly be discharged by a representative; and in such 
a case it may be proper to make other exceptional 
arrangements so long as the lunacy subsists. {^Mukh/r- 
jea and Biswas^ J J.) NiRMAL CHANDRA v. JYOTI 
PRASAD. I.L E (1941) 2 Cal 128= 

73 0.L.J. 463 = 45 C.W N. 709 = 

A.I.E. 1941 Cal 562. 

Religious endowment— Shebait— Right to sue co- 

shebait. See 1940 Dig., Col. 678. GOBINDA DaS 
SHyama Charan. 193 I.C 200 = 13 E.C. 382. 

Religious endowment— Shebait — Right to sue — 

Suit for removal of co shebaits from office and for 
accounts — Maintainability — Deity, if necessary party. 

A suit by a shebait brought on behalf of the deity for 
the removal of his co-shebaits from their office on the 
ground of breach of trust and misappropriation and for 
accounts against them is maintainable. The suit is not 
defective merely because all the shebaits of the deity do 
not appear as plaintiffs, and it cannot be held to be 
defective even if It is found later on that the charges 
brought against one or both of the defendants shebaits 
are not well-founded. Such a suit is maintainable even 
if it is neither in form nor in substance one on behalf of 
the deity, A shebait is certainly a person Interested in 
the endowment and he can maintain a suit in the inter- 
ests of the endowment itself for removal of his co-she 
baits from their office on the ground of misappropriation 
of the deity’s money and for recovery of the money that 
might be illegally retained by the latter, although the 
deity is not a party to the suit. {Mukheriea and Biswas, 

//.) Nirmal Chandra v. Jyoti Prasad. 

I.L.R. (1941) 2 Cal 128 = 73 C.L J- 463 = 
46 O.W.N, 709=A.I.R. 1941 Cal. 562. 
Religious endowment— Shebaiiship— Devolution 

—Principles applicable. See 1940 Dig., Col 677 

DHARAM NARAIN V. SURAJ NARAIN. 

I.L.E. (1940) All. 816=1921.0. 697= 
18 EJl. 435= A.LE. 1941 All. 1 
Religious endowment— Shebait— Succession- 
Alteration of line— Power of shebait adding to existing 
foundation. 

In making additions to an existing foundation it may 
not be competent for a shebait by his own act alone to 
alter the line of succession to the office of the shebait, 
but if the new line of shebaits laid down by the grantor 
is attached as an essential condition to the grant, the 
deity or its representatives may reject the grant if they 
like, but if they choose to accept it they must accept it 
subject to that condition. (Mukherjea and Binvas //) 

NIRMAL Chandra Jyoti Prasad. 

I.L.E.(1941)2Cal. 128 = 73 O.L.J. 463 = 
45 O.W.N. 709 =A.IB. 1941 Cal. 662. 
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- “Religious Endowment — Shebait — Transfer of 
palas of worship — Validity of custom, 

A custom according to which palas ox turns of worship 
held by a shebait of a private endowment can be trans- 
ferred to any person who professes the Hindu faith 
provided the transferee belongs to any of the three higher 
castes or is a Sanyasi, is unreasonable, as it is prejudicial 
to the interests of the endowment and goes contrary to 
the presumed intentions of the founder. Such a custom 
being bad in law cannot be upheld by Courts. Conse* 
quently a sale by a shebait of his palas of worship in 
order to satisfy a personal decree obtained against him 
is void, and the purchaser does not acquire the rights of 
a shebait on the strength of the same, even though a 
custom is established supporting such a sale. {^Mukher- 
jea and Biswas, //.) JOGESH CHANDRA GhOSH V, 
SREE DHAKESWARI MATA. 

I.L.E. (1941) 2 Cal. 268 = 78 C.L J. 644= 

46 C,W.N. 809. 

' Religious endowment — Temple— Transfer in 
favour of — Construction. 

As a matter of construction of a document, if a trans* 
fer is made in favour of a temple, it may be and can be 
construed as a transfer in favour of the idol or a transfer 
in favour of the manager of the temple for the benefit 
of the endowment. {.Dar. J.') MEGHRAj v. SRI 
D1GAM6 IR Jain Mandir. 195 1.0. 500= 14 E.A. 44= 

1941 A.L W. 664 = 1941 O.W.N. 731= 
1941 O.A. (Supp.) 409 = 1941 A.W.E. (H.O 1 196= 

1941 AL J. 397 = A.I.E. 1941 AU 290. 

■■ Religious endowment — Temple — Trust for per- 
formance ot charity — 'Special trustee falling to perform 
— Right of general trustee of temple to enforce — Suit 
for recovery of expenses from special trustee and from 
charged properties — Maintainability. See TRUST— 

Trustee. 64 L.W. 408 =(1941) 2 M L.J 636. 

- Religious endowment — Worshipper— Right to 
sue, 

A worshipper as such has not an unqualified right to 
sue for a declaration that immovable property is the 
debutler property of the idol When the shebait himself 
is negligent or alienates debutter property in breach of 
trust, not only a prospective shebait under the terms of 
the grant but any member of the family in case of a 
family endowment may maintain the suit on behalf of 
the deities to recover that property from a trespasser. 
{Khundkar and Lodge, JJ,) SaSHI KUMARI DevI p. 
Dhirendra Kishork IX.B. (1941) 1 Cal 809 = 
45 O.W.N. 699 = 196 1.0. 241 = 14BO 199= 

A I.B. 1941 Cal. 248. 

Reversioner— Election. See 1940 Dig., Col. 

678. Balaram V, Kewal Ram. 19I I.0. 881= 

IS B.N. 221. 

- Reversioner— Right of suit— Alienation by 
widow — Suit to declare invalidity by person claiming to 
be nearest reversioner— Finding that plaintiff is not the 
nearest reversioner — Decree on footing ih.-ii » carer 
reversioners have precluded themselves t ■ 'uing — If 

can be made in absence of n*<'e"aiy allegations ia 
plaint. See 1940 Dig., Col. 679. BlGNA KuER v, 
Radha PrasadRai. 7 B.B. 138. 

■—Reversioner — Right to sue for administration of 
estate vested in widow of last male owner— Estate 
held by widow — Daughter's suit for administration— 
Maintainability. See 1940 Dig., Col 679. Bai Vidya- 
GAURI V Chaturdas Ambaram. 191 10. 684-» 

, a3B3.184. 

, .jr and Mayukka — if fw# 

different schools exclusive of each other. 

The Mitakshara and the Mayukha, are not two schools 

of Hindu Law exclusive of each other and based uptMi 
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different foundations. The Mayukha, in spite of its 
different interpretation of the ancient texts on some 
points belongs to the Mitakhara school of Hindu Law. 
{BroomAt'ld and Divatia^ //.) AmBABaI BHaI CHAND 

V. Keshav Bando Chand.I.L E (1941 Bom. 250 = 
195 I.O. 172 = 14BB. 20 = 43 Bom.L.R. 114 = 

A.I.E 1941 Bom. 233. 

——Stridhanam. See HINDU Law — SUCCESSION — 
Stridhanam. 

^Bandhus — Succcession — Father's father's daugh- 
ter's son s son — If anatmabandhu. 

Father’s father’s daughter’s son’s son is an atma 
bandhu. {Gku/am Hasan and Agarwat, //.) UNITED 

Provinces v. Khanhaiya Lal. 16 Luck. 551= 
1921.0. 131=13 R.O. 326 = 1941 O.L.R. 75 = 

1941 O.W.N. 33 = 1941 O A. 1 = 
1941 A.W.R. (C C.) 37 = A.I.R. 1941 Oudh 3S7. 

■ ■ " ■Succession — Bandhus — Female bandhus — 
Brother’s son’s daughters — Right to inherit. See 1940 

Dig., Col. 681. Jagannadhan V. Adilakshmi. 
193I.C. 135 = 13 R.M 619 = (1940) 1 M.L.J. 433. 

—Succession — Brother and brother’s son. See 

1940 Dig., Col. 681. Murlidhar v Amar Nath. 

I.LE.(1941) Lah. 340. 

•Succession — Brother's self acquired property — 
Brother living with deceased and brother living separate 
^If take equally. 

The considerations in the case of succession to father’s 
self -acquired property are different from those arising in 
the case of property left by a brother. The result of the 
distinction is that while the son’s interest in his father's 
self-acquired property arises by birth, that of a person in 
the self-acquired property of his brother arises on the 
death of the propositus; the property passes by succes- 
sion and becomes not the ancestral but the self-acquisi- 
tion of the brother inheriting it. The principle of re- 
presentation which applies in the case of the devolution 
of property from father to son does not operate in the 
case of a brother’s succession to a brother. The circum- 
stances as to the inheriting brother being joint with or 
separate from the deceased brother whose property he 
inherits becomes wholly immaterial. The property of a 
deceased brother falls to be regulated entirely by the 
principle of succession so as to entitle the surviving 
brothers to take equally. {.Niyogi, / ) ShamraO v, 
KRISHNARAO. I.L.R. (1941) Nag. 598 = 

1941 N.L.J. 421 = A.I.B.‘^ag. 297. 

Succession — Brother’s widow and paternal 

ancle’s son’s son— Preference. See 1940 Dig., Col. 681, 
KamALJABAI z/. DaSRU. 1941 N.L.J. 140= I 

A.I.R. 1941 Nag. 92. , 

—Succession— Limited owner — Sister succeeding to 
sister after obtaining decree against him — Effect — Debt ^ 

If extinguished— Right of retainer— If available as « 

against other creditors. See DEBTOR and CREDITOR. ( 

54 L W. 688= (1941) 2 M.L.J 1024. i 

' 'Succession — Separated sons and son living with I 
father in father's property— Rights of, t 

Under Hindu Law sons who had separated from their < 
father many years before his death but who had received i 
no property trom him on separation are entitled on his i 
death to share in his property equally with sons who did 
^not separate from him. {^Bennett and Ghulam Hasan, < 

//’) Ambika Prasad v, Jamuna Prasad. j 

961.0.89 = 194 A W.E. (C.C.)208= I 

1941 A.L.W. 631 = 14 R.O. 47=1941 OLE- 637 = 

1941 O.A. 636 = 1941 O.W.N. 786. 

-Succession — Stridhan— Brahmin widow having\ 

illegitimate son and illegitimate daughter— Latter— If \ ( 
^eludes former^ 
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si- The reason which exists for permitting legitimate 
“ daughters to take their mother’s stridhanam property in 
. preference to her legitimate son applies with equal, if 
) greater, force to illegitimate daughters when they 
: are competing with illegitimate sons. There is nothing 
: in principle to draw any distinction based on the status 
. of the degraded woman, whether she belongs to one of 
. the three higher castes or the Sudra caste, so far as the 
capacity of her illegitimate daughters to inherit her stri- 
, dhanam is concerned. The right of illegitimate 
daughters to succeed to their mothers’ stridhanam pro- 
perties is not confined to the Sudra caste alone. Where 
, a Brahmin widow dies leaving her surviving an illegiti- 
mate son and an illegitimate daughter, the latter will 
succeed to the stridhanam properly left by the deceas- 
ed in prefeience to the illegitimate son. {Aodur Rah- 
man /.) Subbayya V. Chandrayya. 

A.I.R. 1941 Mad. 811 = (1941) 2 M.L,J. 442. 

; Succession— ^U\^\,i,T^—Mithila School— Woman 

ytng without issue — H usband's Paternal great- 
grandfather's grandson — Priority over husband's sister 

son—Mitakahara rule— Applicability in 

The Mitakhara applies to Mithila except in a few 
matters in which the Mithila school has departed from 
I It; but so far as succession to the stridhan of a woman 
who leaves no issue (down to the daughter and the 
daughters son) is governed by the Mitakshara school 
and not by the verses given by Brihaspathi. Succession 
to stridhan in Mithila is governed by the Mitakshara 
with its nearest sapinda” rule. Consequently the 
husband s paternal great-grandfather’s grandson being a 
neyer sapinda (as an agnate), than the husband’s sister 
and sister s son. is entitled to priority over the latter and 
akes the stridhan of a woman dying without issue to 
the exclusion of the latter, who belong to a diflerenl 

/■) Naubat Singh r-. 
Shambarat Kuer. 19*7 j 292 = 

^ 1998 PW.N. 628. 

Succession Stridhanam— people succeeding to 

Nature of estate taken, * 

When two people succeed to the stridhanam of a ladv 
they take it as tenants in common and not as loint 
tenants. iX or ke and Ghulam Hasan, JJ,') Munia w 
MaNOHAR lal, 1941 O a 422= 

1941 A.L.W. 492 = 1941 O.W.N. 648 = 

194 liO. 161 = 13 R O, 558 = 
1941 A.W.R. »,Eev.) 396= 1041 R.D. 859- 
1941 O.L.R. 428 = A.I.R. 1941 Oudb 429 
— — •^«<^‘;««>«-Slridhana— Sulka — paid bl 

bridegroom s f<‘thor-Not in any senoo payment fir 
Purchasing bride — Stridhana property 

n a present is given to a girl or to the father of the 
girl for the primary purpose of purchasing a bride or 
securing the marriage then it would come within the 
definition of sitlka\ but these same classes of gifts if 
not tainted with the idea of purchase, being simple eift& 
to a prospective bride, would not fall within the defini- 
tion of sulka. Where the Courts were' satisfied from the 
evidence that the suit gift was not considered bv the 
parues to be in any sense a payment for the bride 
without which the marriage could not take place. 

Held, that the gift was not bride’s price or sulkn Kn#- 
ordinary stridhana capable of passing to the hH<b! 
stridhana heirs in the order of succesfion 
/.) SURAYYA o. BALAKRISHNAYYA • 

1941M.W.N. 306=63 L.W 449 fa')- 

AI.E.1941 Mad. 618=(1941) 1 Mi. t ao* 
Succe^^sion — Widow of predeceased snn d* uJi 

of. 1940 Dig., Col. 681. SaSat Rm7X 

HAND Lal. 191 1.0. 190 = 
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HINDU LAW— Succession. 

Succession — Widow — Widow of gotraja sapinda 
— Unchastity — If bar to inheriting property of hus^ 
band's kinsmen. 

Under the Hindu Law as it stands at present, an 
unchaste widow of gotraja sapinda in the Bombay 
Presidency is not incompetent to inherit the property of 
her husband’s kinsmen. {Divatta, /.) AKOBA LAX- 
MAN v.Sai Genu Laxman. 

LL,B. (1941) Bom. 438=179 I 0. 167 = 
43 Bom. L B. S38 = A.I.E 1941 Bom. 204. 

Trusts — Trust for beneht of deity and of foun- 
der's heirs — Conversion of immovable property into 
funds — Power of Court to order. 1940 Dig., Col. 
681. SridharJeuz' manindra Kumar Mitter. 

195 I.O 473= 14 R.O. 101= A.I E 1941 Cal. 272. 

Trusts — Trust in English sense — If recognised in 

India — Creation of trust in favour of deity. See 1940 
Dig . Col 682. Sridhar JEU V. Manindra Kumar 
MITTER. 195 1 0. 473 = 14 B C. 101 = 

A.I.E.1941 Cal. 272. 

Widow. 

Acquisition by. 

AD )PTiON. {See Hindu LAW— adoption.) 

Alienation, Hindu Law— alienation 
—Widow ) 

Maintenance. (See Hindu Law— Mainten- 
ance.) 

Mother Inheriting to son. 

Representation of estate. 

Surrender. 

Widow— Acquisition by— Nature of— If accre- 
tions to estate or absolute property of widow— Rule as 
to. 1940 Dig.. Col. 682. SURAYYA t/. MANGAYYA 

A.I.B. 1941 Mad. 345. 

■ ^Widow — Mother inheriting to son~~Nature of 
estate taken-^Powers of dealing with property — Suit by 
reversioners to restrain waste — Maintainabdity — Prin- 
ciples. 

It is no doubt true that the nature of the estate taken 
by a mother inheriting the property of her son under the 
Hindu Law is the same as that taken by a widow inheri- 
ting the property of her husband, that she is not a 
trustee for the reversioners and that whether the pro 
perty is movable or immovable, she is entitled to have 
possession thereof and enjoy the same in accordance 
with the powers which the Hindu Law confers on her. 
Her powers of disposal over the corpus of the estate are 
limited. She can only deal with and dispose of the pro- 
perty for purposes which are sanctioned by Hindu Law ; 
but where she acts in excess of her powers, there can be 
no doubt that she can always be restrained. Though 
no speclBc acts of waste or mismanagement are proved, 
yet where the property is movable or cash, and her 
conduct is such as to raise a reasonable apprehension 
that if she is allowed to have uncontrolled possession 
of it she would not administer it in accordance with the 
powers which the law confers on her, it is open to the 
Court to give such appropriate relief to the reversioners 
as would secure the properly from being spent away for 
purposes other than those sanctioned by the Hindu Law. 
It is not necessary that the widow should be guilty of an 
actual devastavit^ to justify the Court’s interference ; it 
Is enough if there is the intention of committing a devas- 
tavit. The relief to be granted to the reversioners will 
have to be moulded according to the circumstances of 
the case. The principle which has to be kept in view is 
that while the widow or mother should not be allowed 
to deal with the property in excess of her powers, she 
must at the same time be protected from unnecessary 
harassment at the hands of the rever-sioners. (Venkata^ 
. ramana Rao and Ahdur Rahman^ //.) ARUNACHA- 


HINDU LAW— Widow. 

LAM CHETTI V. KRISHNAVENI AMMAL. 

1941 M.W.N. 392=63 L.W. 662= 
A.I.E.1941 Mad. 724 = (1941) 1 M,L.J. 697. 

■Widow — Representation of estate — Reversioners, 
when and when not bound — ‘Necessity’, meaning oL 
See 1940 Dig., Col. 684. TeJ SiNGH v HaNNU PRA- 
Sad. 191 1.O. 786 = 13 E.A. 272. 

—Widow — Surrender by — Effect — Surrender by 
widow in favour of nearest reversioners — Receipt of 
amount for maintenance — Inclusion of item of property 
which afterwards turned to be property of one of the 
surrenderees- Claim by latter — Estoppel or election— 

Applicability — T. P. Act, S. 35. 

V, a Hindu died in 1887, leaving a widow who suc- 
ceeded to his properties for a limited estate under the 
Hindu Law. In 1923, the widow executed a deed of 
surrender by which she relinquished the entire estate 
inherited by her from her hustand to N and the prede- 
cessor-in-interest of the appellant, who were the then 
nearest reversioners. She received certain amr unts from 
the reversioners for her maintenance and other expenses. 
Among the properties included was an item which was 
claimed by the appellant’s predecessor as his own but 
which the widow and N claimed as part of VU estate. 
Ultimately it turned out that that item was the exclu- 
sive property of the appellant’s predecessor. In a suit 
for partition by If for partition of this property, the 
appellant claimed that the property could not be parti- 
tioned as it was the exclusive property of his predecessor 
and that the same was not part of the estate of V» N 
contended that the appellant was estopped from raising 
that plea as he had taken under the deed of surrender. 

ficldy that an essential condition for the application 
of the doctrine of estoppel or election founded on 
the rule against permitting a party to approbate and 
reprobate the same transaction, was that the person 
sought to be estopped or his predecessor should have 
obtained possession of the property under the deed, 
and that condition was not present in the case, because 
the appellant’s predecessor did not obtain title to the 
property or possession under the deed of surrender; (2) 
that the surrender by the Hindu widow did not amount 
to a conveyance, but was only a self-effacement by her, 
and this principle was not displaced by a reasonable 
provision being made for the maintenan.'e of the widow, 
when it made bona fide\ (3) that there was no 
scope for .le application of the doctrine of estoppel or 
election, as in case of election, the property surrendered 
could not go back to the widow but to the reversioner 
of her husband; and if it did go back, all of them in- 
cluding the reversioner who refused the gift would take 
the property by inheritance, election or no election; and 
(4) that the appellant was not therefore estopped from 
relying on the title of his predecessor in interest. 
(Leach, C.J. and Krishmswami Aiyangar, /.) 
Venkatarayudu V NARAYANAYYA. 

I.L.B.(1941) Mad. 551 = 53 LW. 344= 
1941 M W.N. 208 = A.IB. 1941 Mad. 480= 

(1941) 1 M L.J. 349. 

— .. Widow — Surrender— Nature and effect of, Stf 
1940 Dig.. Col. 684. JANARI NaTH ROY v. JYOTISH 
Chandra Acharya. I.L.B. (1941) 1 Oal 234- 
193 10 419 =- 13 B O. 396 = A.I B 1941 Oal. 41 • 

- Widow — Surrender— Validity — Burden of proof. 

See 1940 Dig., Col. 684. JaNaRI NATH ROY v. JYO- 
TiSH Chandra acharya. I.LR.{1941) 1 Oal 234- 
193 I.O. 419 = 13 B.O. 396= A.I.B. 1941 Oal. 41, 

~ ■ Widow — Surrender — Validity— Motive of widow 
— Protection of husband’s estate— If relevant considera- 
tion. See 1940 Dig., Col. 684. JANAKI NATH ROV 
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HINDU LAW— Widow. 

V. Jvotjsh Chandra Acharya. 

I.L E. (1941) 1 Oal. 234= 193 I.C. 419= 
13 R.C. 396 = A.I E. 1941 Cal. 41, 
• ■ Widow — Surrender — Validity — Siipulation lor 

hereditary maintenance allowance— Effect of. Set 1940 
Dig., Col. 685. jANAKi Nath Roy v Jyotish 

Chandra acharya. I.L.E. (1941) 1 Cal. 234= 
193 10. 419 = 13 E C. 396 = A.I E. 1941 Cal. 41. 

Widow — Surrender —Validity — Surrender to 

daughter’s son with daughter’s consent — Daughter’s 
consent given for consideration — Effect of. .5“^^ 1^0 

Dig., Col. 685. Janaki Nath Roy v Jyotish 

Chandra Acharya. I.L.E. (1941) 1 Cal. 234= 
193 I.C. 419=13 E.C. 396 = A.LR. 1941 Cal 41- 

' Absolute € state— Words forbidding alietia' 

tion — Validity. 

If an estate is given to a person simply without express 
words of inheritance, it would, in the absence of a con- 
flicting context, carry by Hindu Law an estate of inheri- 
tance, and words forbidding alienation must be rejected 
as being repugnant to that estate. {Nasim AH and B. 

N.Rau.JJ.) Abani Nath Mukhopadhyaya v 
Amar Nath. 194 I.C. 448 = 13 B C 507 = 

72C.L.J. 348 = A.IE 1941 Cal. 92. 

Will — Construction — Bequest to female— Bequest 
in favour of brothers and foster^daughter in identical 
phraseology — Brothers taking their shares absolutely^ 
Estate conferred on foster-daughter. 

Where a Hindu by his will divided his property 
equally among bis two brothers and his foster-daughter 
giving each a one third share, and the phraseology used 
in reference to the three bequests is almost identical, and 
there is nothing in the will to indicate that the estate 
conferred on the foster-daughter was in any way diffe- 
rent from that conferred on the two brothers who ad- 
mittedly took their shares absolutely, there is no doubt 
that the intention of the testator was to confer an 
absolute estate on the foster-daughter in one-third of bis 
property which is bequeathed to her. {Xek Chand and 
Beckett, JJ.) GuRAN Ditta MaL v. MST. RaM 
Rakhi. 194 I.C. 742= =14 E.L. 8 = 43 P.L.E. 186= 

A.I.R. 1941 Lah 218. 

— Will — Construction — Devise of ail properties to 

son — Subsequent clause, if son or his son had no child, 
properties shall go to idol--Estate taken by son— Absolute 
or conditional— Executory devise in favour of idol — If 

made. See 1940 Dig., Col. 687. Tiruchendur Sri 
Subramaniaswami Temple v. Ramaswamia 
FiLLAi. A.I.E. 1941 Mad. 39 = 

(1940)2M.L.J. 610. 

•Will — Construction— Gift to person as intended 
illatoni son-iti’law — Death of such person before marri- 
age — Bequest if takes effect — Marriage— If condition 
precedent to taking under will — Gift — If one to persona 
designata — Test* 

In construing a bequest made by a testator the Court 
has to ascertain his intention. If the testator is intend- 
ed to have conveyed a benefit on a particular individual 
2 & 2 . Persona designata, the bequest would take effect 
although the description of the person may be, or may 
tarn out to be. wrong. If, on the other hand, the 
testator’s intention is found to be that the bequest is 
conditional on an adoption or on some other relationship 
on account of which he is making the gift, the gift must 
fail if the adoption or other relationship is not found to 
exist or does not come to existence. A Hindu, ^ left a 

will dated 27ih April, 1923, which provided, inter alia\ 
“I am now ill in body and apprehend that I may not live. 
As I have no male issue and as I have a female issue by 
name R I have brought to my house five years ago. P.S. 
of my uterine sister, and I have been keeping him in 


H. L. OF INHEE. (AMEND.) ACT (1929). S. 2. 


my house and giving him education with a view that a 
marriage may be celebiated by giving njy daughter to 
him and that these two might become entitled to and 
enjoy the movable and immovable properties specified 
herein. I have kept him as the huqdar of the office of 
village Munsif in Vasili held by me and kept him as 

lUatom out of the remaining movable and 

immovable properties owned by me, my daughter R. 
and my iliatoin son-in-law P S. shall, after my life- 
time, enjoy with absolute right two shares out of the 
four shares. My wife, my mother and father shall 
retain in their possession the other two shares, 
bring and keep in our house my wife’s brother G,, 

. . and the said G., shall, after the lifetime of 
my father and mother, have a right to one share. 
The other one share shall, after the lifetime of my wife 
L. pass to my daughter and son-in-law. She shall be in 
enjoyment of them till then”. The testator died two days 
later. P. S. died before his marriage on 22nd June, 
1926, leaving his mother as his heir. He was then about 
13 years old. R., was subsequently married to another. 
P. S.*s mother brought a suit for recovery of the share 
bequeathed by V. to her son P. S. under the will. 

Held, that the will was providing for the person who 
was to marry the testator’s daughter and not for P. S, 
in any other capacity; the illatom son in law was not a 
mere description of P. S. and the property was meant 
to be given to the prospective son-in-law in his capacity 
as son-in-law and not to P.S. in his individual opacity 
On a proper construction of the will, therefore, the 
bequest to P. S. and R, must be held to have been 
made on the condition that they were married to each 
other, and F”. did not intend to confer any benefit on 
P. S if the latter did not marry his daughter, 

Held, further, that the fact that P. S. was called an 
illatom son-in-law before his marriage was not of any 
importance. {Pandrang Row and Abdur Rahman, //.) 

Ramamma V. Venkatalakshmamma. 

53L.W 15 = 1941 M.W.N. 335(2) = 
A.I.E. 1941 Mad. 376 = (1941) 1 M,L J. 286. 








Meaning of. 

The word “Purushanukramah” has not acquired any 
technical meaning. It is used in two senses; (1) from 
male to male and (2) from generation to generation. 
The Court ought not to adopt the former construction 
and create an intestacy when the latter construction not 
leading to an intestacy is possible. {Nasim Ali and 
B- N. Rau,J/.) ABANI NatH MUKHOPADHYAYAz^ 
AmaR Nath. 194 I.C. 448=13 EC 607= 

72 C.L.J. 348= A I.E. 1941 Cal. 92 

— Will— Construction— ^^Satyadhikari oh Dukholi- 

kar ' — Interpretation. 

The words “Satyadhikari oh Dakholikar” in a will 
may be used to confer some interest which is less than 
the testator’s own interest. {Nasim Ali and B. N 

//.) Abani Nath Mukhopadhyaya v. amar 
Nath. 194 I.C. 448 = 13 E.C. 607=72 C.L J. 348 = 

A.I.E. 1941 CaL 92 
HINDU LAW OF INHERITANCE (AMEND 

MENT) ACT (HOF 1929), Ss 2 and 3 (^“S 

eabsHty to Jatns—Jatns migrating from Gujarat and 
settling in Bel gaum — Sister's son and father's sister 
Preferential right of inheritance— Position of father's 
sister— If saved under S. 3 (a). 

Inheritance (Amendment) Act of 
1929 applies to Hindus including Jains, and to all per- 
sons governed by the Mitakshara law including those 

governed by the Mitak^ha^a law as modified\y the 

Mayukha Among Jams from Gujarat who have migrat- 
ed and setUed m the Belgaum District, the sister’s 
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H. L. OFINHEE. (AMEND.) ACT (1929), S. 3. 

is entitled to succeed to a deceased male in preference to 
a father’s sister. The position of the father's sister as a 
preferential heir as a gotraja sapinda is not saved by 
S. 3 (a) of the Act. {Broomhtld and Div<itia, JJ.) 
AMBABA BHAI CHAND Keshav Bando Chand. 

I.L.B. (mi)Bom. 260 = 1961.0. 172 = 
UKB. 20 = 43 Bom.L.R 114 = 
A I B. 1941 Bom. 233. 

“S. 3 (a) — Custom — If includes judicial deci' 

sions. 

Whether or not the custom referred toinS 3(a) of 
the Hindu Law of Inheritance (Amendment) Act of 
1929 must be one in derogation of the law of the school 
governing the parties, it is clear that judicial decisions 
based either on inferences drawn from the texts or on the 
principle of stare decisis cannot constitute a custom 
within the meaning of the Act {Broomfield and 
Divatia, //.) AmbaBAI BHAI ChaNDz/. KeSHAV 
Bando Chand. I.L.E. (1941) Bom. 250= 

195 IC. 172 = 14 E.B 20 = 43 Bom.L.E. 114= 

A.I.R. 1941 Bom. 233. 
HINDU WOMEN’S EIGHT TO PEOPEETT 
ACT (XVIII OF 1937) — Applicability — Agricultural 
land — Rights of widow of predeceased son. 

The Hindu Women’s Right to Property Act does not 
operate to regulate succession to agricultural land in the 
Governor’s provinces. Hence the widow of a predeceas- 
ed son has no title except to maintenance according to 
ordinary Hindu Law. < Harper^ S.M.and Shirreff /., 

i)/.) Chandar Bali Singh v . Patiraj Kunwar. 

19410 A. (Supp )715 (2) = 
1941 A.W.E. (Rev.) 804 (2) = 1941 E.D. 742. 

—^V alidity— Government of India Act, S 317. 

The language of S. 3l7, Government of India Act, 
1935, is particularly clear and not open to any doubt 
and the Parliament in enacting S. 3l7 and Sch. 9, 
Government of India Act, 1935, could not have used 
language that could be more clear and definite. Hence 
Hindu Women’s Right to Property Act (XVIII of 1937), 
which was passed as a bill by the Indian Legislature 
while the Government of India Act of 1919 was in force 
and to which assent of the Governor- General was given 
after 1st April 1937 is validly passed. {Loho. J.) 

ANIBAlt/. BHIMJI LALJI. 1951.0.636 = 

14 E.S. 44 = 4 F.L J. (H 0.) 302= 
, . . A.IR. 1941 Sind 114. 

Validity of Act^Act% if properly passed-^ 
Change of powers of Legislature during passage of Bill 
from Legislative Assembly to Council of State— Effect 

No objection can be taken to the validity of the 
Hindu Women’s Right to Property Act, 1937, on 
the ground only that it was introduced into the 
Legislature and passed by the legislative Assembly 
before Part III of the Constitution Act came into force, 
as the Indian Legislature which was in existence imme- 
diately before the coming into force of Pan III was con- 
tinued in existence afer that date, and was in all respects 
the Same legislature, though its legislative powers were 
no longer as extensive as they had previously been. Nor 
can any objection be taken to the validity of the said 
Act on the ground that the powers of the Legislature 
changed during the passage of the Bill fiom the Legis- 
lative Assembly to the Council of Slate. The form, 
content or subject matter of a Bill at the time of its 
introduction into, or of its consideration by, either 
Chamber of the Legislature is a matter with which a 
Court of law is not concerned. The question whether 
either Chamber has the right to discuss a Bill laid 
before it is a domestic matter regulated by the rules of 
he Chamber, as interpreted by its Speaker, and is not a i 


H. W, RIGHT TO PROP. (1937). S. 3. 

matter with which a Court can interfere, or indeed on 
which it is entitled to express any opinion. The only 
function of a Court is to pronounce upon the BID after 
it has become an Act. Consequently the only date with 
which the Court is concerned is the date on which the 
Governor-General’s assent was given; and the question 
whether the Act was or was not within the competence 
of the Legislature must be determined with reference to 
that date and to none other. (Gwyer, C.J., Varada- 
chariar and Beaumont, //.) HINDU WOMEN’S 
RIGHT TO PROPERTY ACT, 1937, In the matter of. 

46 O.W N. (F E.) 81 = 22 Pat.L.T. 469 = 

4 F.L.J. 1=1941 M.W.N. 656 = 1941 A L W. 774 = 
194 1.0. 367 = 73 O L.J. 416= 64 L.W. 22= 
13R.FC. 70 = 1941 P.W.N. 401 = 7 B E. 788= 

1941 O.W N. 880=1941 O A. 661 = 
I.L.E. (1941) Kar. (F 0.) 148= 
1941 A.W.E. (Eev.) 648 = A.I.E. 1941 (F.O.) 72= 

(1941) 2 M.L.J. 12. 

(amended by Act XI of 1938)— ra/zViVy of 

Act— Act, if invalid as regulating succession to 
agricultural land and devolution by survivorship — 
Property** — Meaning of— Government of India Aet^ 
Sch. VI It List III, Entry No. 7. 

The Hindu Women’s Right to Property Act, 1937, 
and the Hindu Women’s Right to Property (Amend- 
ment) Act, 1938* do not operate to regulate succession 
to agricultural land in the Governors* Provinces; but do 
operate to regulate devolution by survivorship of pro- 
perty other than agricultural land. When a Legislature 
with limited and restricted powers makes use of a word 
of such wide and general import as “property**, the 
presumption must be that it is using it wiih reference to 
that kind of property with respect to which it is com- 
petent to legislate, and to no other. In the Hindu 
Women's Right to Property Act, 1937, the word 
“property*' must accordingly be construed as referring 
to property other than agricultural land, and on the true 
construction of the said Act and especially of the word 
’property' as used in it, no part of the Act was beyond 
the Legislature's powers. Though S. 3 of the Act of 
1937 does not use the word “survivorship”, and it may 
he that the widow taking a share under the Act does 
not become a coparcener with the other sharers, yet 
there can be no doubt that in the cases in which it gives 
to the widow of a deceased coparcener a right to a 
share in the joint property which she did not possess 
under the pre-existing law, it takes away to that extent, 
the benefit of the rule of survivorship which would have 
accrued to the remaining coparceners. So far as its 
effect goes, the Act does legislate “with respect to the 
law of survivorship. But it is not ultra vires the 
Indian Legislature on that ground, as the subject of 
devolution by survivorship of property other than 
agricultural land is included in entry No. 7 of List III 
of the concurrent list. {Gwyer, C./., Varadachariar 
and Beaumont, ^ HINDU WOMEN’S RIGHT TO 

Property act, 1937, In the matter of, 

45 O.W.N. (F.B.) 81 = 22 Pat L T. 469- 
4r.L.J. 1 = 1941 MW N. 656 = 194 1.0 367- 
73 O.L.J. 416 = 64 L.W. 22 = 13RP0. 70- 
1941 P.W.N, 401 = 7 B.R. 788 = 1941 OWN 880- 
19410 A. 661 = I.I..R. (1941) Kar (P 0 )148- 
1941 A W.E (Rev.) 648 = 1941 A.L W. 774- 
A.I R. 1941 P 0 72= =(1941) 2 M.L.J. 12. 

” 3(2) and {Z)— Interest taken by widow in 

toint family property— Extent of^Liability for debts of 
deceased husband. 

Under S. 3 (2) of the Hindu Women’s Right to 
Property Act, a widow gets the same interest which her 
husband had in the joint family property, that is the 
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HUSBAND AND WIFE . 

interest of an undivided member of a joint family in the 
joint family property. The widow takes that interest 
subject to the rights and obligations attached to that 
interest and subject to tne restrictions placed on her 
powers by Cl. (3) of S. 3. As the husband's interest 
could be seized in execution by a creditor for his debt 
in his lifetime, the creditor of the husband is entitled to 
the same remedy against the interest of the widow ac 
crued under the Act in respect of non agricultural land, 
the property taken by the widow being liable for the 
debts of her husband, {y enkatarcmana Rao^ y.) 
SaRADAMBAL V. S. SUBBARAMA AIYAR. 

54L.W. 651 =(1941) 2 ML. J. 862. 

HUSBAKD AND WIFE — Buildings erected by hus- 
band on wife’s land — Wife’s right to. See 1940 Dig., 
Col. 688. K. K. Das v. Amina Khatun. 

72 C.L. J. 396. 

- Dissolution — Jurisdiction of Ccnsrts — Tests 

British and non- British subjects — Law in India. 

According to English law, a Court has no jurisdiction 
completely to dissolve the marriage tie unless the parties 
are domiciled within its jurisdiction at the time when the 
proceedings are commenced. By the amendment of 1926 
the provisions of the Indian Divorce Act as regards 
domicile have been brought into conformity with the law 
of England. Farther, in order to enable certain British 
subjects not domiciled in India, to obtain relief in 
matrimonial causes in the Indian Courts, the Indian and 
Colonial Divorce Jurisdiction Act was passed in 1926, 
which conferred upon High Courts in this country power 
in certain cases with respect to dissolution of marriages, 
the parties whereof are domiciled in England and 
Scotland. As regards non- British subjects, however, 
the law remains unchanged, and according to the 
ordinary principles of private international law, a peti- 
tioner in this country with a foreign domicile, who 
wishes to obtain dissolution of his marriage must seek 
the appropriate relief in the Courts of the country in 
which he is domiciled. {Edgley, J.) NOOR 
JEHAN BEGUM r/. EUGENE TiSCENKO. 

74 C.L.J. 212 = 46 C.W.N. 1047= 

A.I.B. 1941 Cal. 582. 

■ M arriage — Dissolution — Law as to — Personal 

law of one of parties — If applicable. 

Marriage according to the principal Indian communi- 
ties no less than in Europe confers a definite status on 
the spouses and such status can only be altered by having 
recourse to the provisions of a law of general application 
or to a personal law to which both parties to the 
marriage are subject, which has been adopted as the 
lex fori of this country. It is not the law of India that 
a marriage which has been duly celebrated according to 
lex loci contractus and contemplated a life long 
union, can be dissolved by having recourse to some 
provision of the personal religious law of one of the 
parties to the marriage in a case in which the parties 
belong to different religious communities. {Edgley^ /.) 
NOOR JEHAN BEGNM V. EUGENE TiSCENKO. 

74 0,L.J. 212=45 C.W.N. 1047= 

A.I.B 1941 Cal. 582. 

’’Marriage — Rights and obligations of parties — 
Law applicable— General principles of private interna- 
iional law — Matrimonial actions — Jurisdiction of 
Courts . 

Certain general principles of law relating to the deter- 
mination of matrimonial suits are firmly established in 
the realm of private international law: (1) the forms 
neces sary to constitute a valid marriage and 
the construction of the marriage contract depend 
ont\ie lex loci €ontractus,t\i^X\s, the law of the place 
wher e the marriage ceremony is performed; (2) on. 


I HUSBAND AND WIFE. 

marriage the w’ife automatically acquires the domicile of 
her husband ; (3) the status of spouses and their rights 
and obligations arising under the marriage contract are 
governed by the lex domicilii, that is, by the law' of the 
country in which for the time being they are domiciled ; 
(4) the rights and obligations of the parties relating to the 
dissolution of the marriage do not form part of the 
marriage contract, but arise out of, and are incidental to 
such contract, and are governed by \he/ex domtciliii (5) 
it is the duty of the Court before which a matrimonial 
action is brought to decide in accordance with the rules 
of its own municipal law, whether it has jurisdiction to 
entertain the action. If the Ux fori contains a definite 
rule governing jurisdiction over the case, that rule must 
be followed irrespective of the question whether it is in 
accordance with the corresponding rule of other countries 
or not, and whether the decree granted by the Court 
would or would not be recognised by the tribunals of a 
foreign country. {Edgley, J.) NOOR JehaN BeGUM v 

Eugene tiscenko. 45 C.W N. 1047 = 

74 O.L.J. 212 = A.I.R. 1941 Cal. 682. 

Presumption of marriage — Proof to the contrary 
— Onus — Question when not important — Presumption in 
case of Brahmin widow. 

Where a woman has lived for a number of years with 
a man as man and wile, the onus of proving that she 
was living in sin rests on the persons who make the 
allegations. The question of onus assumes importance 
when one side produces evidence while the other 
side produces no evidence whatever. But where both 
sides produce evidence and after considering it two 
Courts come to a concurrent finding, the question of 
onus loses all importance. The presumption in favour 
of marriage is not a conclusive one and is rebuttable. 
The presumption in favour of the marrriage of a Brah- 
min widow in an out of the way village cannot be so 
strong as for example that in favour of marriage of a 
Shudra woman in which community re-marriage is re- 
cognized by custom. {Sathe, A.m}) Sital DeI z; 
Jagdambika Partap Narain Singh. 

1941 A.W.E. (Rev.) 1066 = 
1941 O.A. (Supp.) 864. 
Restitution of conjugal rights— Suit for— Valua- 
tion— Forum. See Suits Valuation Act, S. 8 

A 13. 1941 Rang. 187 (F.B.). 

Separation deed^Covenant that neither party to 

have any claim against other in respect of any matter or 
account Deed acted upon for several years^Subsequent 
suitby wife for judicial separation and alimony on 
ground of desertion— Maintainability. 

In a suit by a wife for judicial separation and 
alimony on the ground of desertion, a separation deed 
entered into by the parties is a conclusive answer to a 
claim for desertion without reasonable cause. The deed 
constitutes a reasonable cause. When there is a formal 
separation deed entered into by the parties on the advice 
of their respective solicitors and acted upon for several 
years, under which the husband has made all the pay- 
ments he was required to make, it cannot be ignored by 
the Courts when no attempt has been made to set that 
deed aside. The deed must be acted upon and as long 
as it stands, it is impossible to maintain that the hus- 
band has deserted his wife without reasonable cause 
The petitioner and the respondent, husband and wife* 
who were Christians, were married in 1932. On 
25--9— 1934, a separation deed was executed by the 
parties, the parties being advised by their respective 
solicitors. The wife was being advised by independent 
solicitors who were looking after her interests. The 
husband paid all the amounts which he agreed to pay 
under the deed. There was the usual covenant by the 
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wife not to molest the husband and to allow him to live 
separately, etc. Then another clause provided that 
•‘Neither party from this day shall have any claim 
against the other party in respect of any matter or 
account”. In 1941, the petitioner (wife) 61ed a petition 
for judicial separation on the ground of desertion and 
for alimony. 

Held, that the deed of separation was a conclusive 
defence to the claim and the petition must therefore be 
dismissed. (^Beaumout, C./.) ROZaRIO v. ROZARIO. 

43 BomL.R. 830 = A.I.B. 1941 Bom. 372. 

' -Separation— Deed of— 'Nature and incidents of 

— Duty of Court to enforce — Rules. 

Full effect has to be given in all Courts to contracts 
embodied in deeds of separation as to all other contracts. 
Agreements for separation are formed, construed and 
dissolved and to be enforced on precisely the same 
principles as any respectable commercial agreements of 
whose nature they partake. As in other contracts, 
stipulations will not be enforced which are illegal either 
as being opposed to public policy or positive law. 
(Boaumont, C./.) ROZaRIO v. ROZARIO. 

43BomL.E 830 = A.I.E. 1941 Bom. 372. 

—Wife obtaining decree for maintenance — Subse- 
quent co-habitation—Effect-— Right to execute decree 
thereafter. See Hindu Law — Maintenance- 
Wife. 64 L.W. 128 = (1941)2M.L.J. 263. 

INAMS — Enfranchisement — Onus. See 1940 Dig., 
Col 689. Shriram V. Banya BaI. 194 I.O. 464 = 

13 E.N. 369. 

INCOME-TAX ACT (XI OF 1922)— Construction— 
Enelish decisions — Applicability, See 1940 Dig., Col. 

689. COMMISSIONER OF INCOME-TAX, BENGAL 

Mahaliram RAMJIDAS. 

I.L.E. (1940) Kar.(P.C.)242. 

S. 2 — ^“Agricultural income” — Mokarrari lease 

by Zamindar — Subject of lease comprising agricultural 
and non-agricultural land — Amounts paid by mokarrari- 
ridar to zamindar — Taxability. See 1940 Dig., Col. 

690. bhuneshwari Kuar V. Commissioner of 
Income-Tax, B. & O. 1921.0 316=7B.R 380= 

13 E.P. 451 = 22 P.L.T. 670= 
A.I.E. 1941 Pat. 39. 

» -3s. 2, 24 and 66 (3) — Salami or nazarana — If ' 

rent and income — If agricultural income — Determina- 
tion — If question of law. See 1940 Dig., Col. 691. 
BHUNESHWARI KUAR V. COMMISSIONER OF INCOME- 

TAX B. &0. 1921.0.316 = 7 B.E. 380= 

13 E.P. 461 = 22 P.L.T. 670 = A I R. 1941 Pat. 39. 

Ss. 2 (1) and 3 (2) {viii)— Agricultural income 

-'-Cash remuneration payable from wakf to mutwalli 
under scheme of administration— Wakf properties enti- 
rely agricultural — Such remuneration, if liable to tax 
as arising from exercise of vocation. 

The assessee was a mutwalli of a wakf, the properties 
of which were entirely agricultural. A suit filed against 
him for his removal from mutwallUhip and for accounts 
was compromised and the terms of the compromise 
included a scheme of administration under which the 
assessee continued to be the mutwalli but his duties 
were defined and his powers were limited. He was 
bound to discharge the duties of his office under the 
supervision of a committee and of the District Judge. 
Under the scheme he received as his remuneration 
payable from the wakf Rs. 2, 500 a month (about 1/10 
of the wakf income, the maximum allowed under 
Mahomedan Law) plus an allowance of Rs. 500. 
The question was whether the remuneration received by 
him was agricultural income within the meaning of S. 2 
of the Income-tax Act and as such was not liable to 

tax. 


INCOME-TAX ACT (1922), S. 2. 

Held, that the assessee’s remuneration was condi- 
tional upon his proper discharge of his duties as mut- 
walli and was remuneration for such workj that it was 
money earned by performing his office, not rents and 
profits of agricultural land coming to him simply as a 
beneficiary under a settlement, and that under those 
circumstances the remuneration received by him as 
mutwalli was not agricultural income within the mean- 
ing of S. 2 (l)of the Income tax Act but that it came- 
within S. 3 (2) {viii) of the Act, being a receipt arising 
from the exercise of his vocation whether the fund from- 
which he was paid came originally from an agricultural 
source or not, and as such was liable to income-tax. 
{^Derbyshire, C.J. and Panckridge, /.) HaBIBULLA, 

In re. 196 I.C. 883 = 1941 1.T E 292= 

46 C.W.N. 647=A.I E. 1941 Cal. 698. 

S. 2 (1) — “Agricultural income”— gratia 
annual payment made by Raj in consideration of ser- 
vices rendered in the past — Income not derived from 
land — Liability to tax — Lease of lands at favourable 
rent — Subsequent resumption and grant of annual 
allowance instead — Allowance — Taxability. See 1949 
Dig., Col. 691. Commissioner OF Income-tax, B. 

& O. V. DHANESHWARDHAR MiSRA 

1931.0.767== 7 B.E. 623 = 13 E.P. 630 = 

A.I.R. 1941 Pat. 27. 

I Ss. 2 (1) and 6 — Agricultural income — Right 
to exemption—Such income coming under S. 6. 

Per Panckridge, J. — Agricultural income does not 
lose its right to exemption because it can be brought 
under one of the heads of income set out in S. 6 of 
the Income-tax Act. {Derbyshire, C.J. and Panck- 
ridge, /.) HabIBULLA, In re. 196 I.O. 883= 

45 O.W.N. 647 = 1941 1.T.E. 292 = 

A.I B. 1941 Cal. 698. 

Ss. 2 (1) and Agriculturial income ’*— * 

Simple mortgagee — Rents and profits collected by recei- 
ver and deposited in Court — Payment to mortgagee — If 
agricultural income — Income — When accrues or arises 
or is received. 

Under a compromise decree of 28 — 7 — 1928, in a suit 
on a simple mortgage, the mortgagor was to pay the 
mortgagee a sum of Rs. 3.75,000 in full discharge on pr 
before 31 — 7 — 1931 until then the amount was to carry 
no interest. In default of payment on the date fixed the 
hypotheca was to become the absolute property of the 
mortgagee. By the decree a receiver was appointed to 
collect the rents and profits and it was provided that any 
money which the mortgagee received from the receiver 
should be set off against the sum of Rs. 3,75,000, and 
that the mortgagor should pay only the balance. If the 
balance was not paid the whole of the hypotheca should 
still be the property of the mortgagee. From 
28—7—1928 until 31-7—1931, Rs. 42,000 was paid 
into Court by the receiver as the net collections and was 
later paid over to the mortgagee. The mortgagor did 
not pay the amount as provided in the compromise 
decree on 31— 7— 1931, and the mortgagee became the 
absolute owner of the mortgaged properties. The 
mortgagee's right to possession of the properties was 
finally decided by the High Court on 2 — 9 — 1936. The 
accounts of the mortgagee showed the mortgagor as a 
debtor till this date when the accounts were closed, and 
the moneys received in connection with the loan were 
transferred to a new account opened in the name of the 
mortgagee himself. The Income-tax authorities sought 
to include in the assessable income of the mortgagee for 
the year 1937-1938, all sums received on account of the 
mortgage though they had been received more than 
3 years before the year of account, as well as the sum of 
Rs. 42,000 receiv^ by the mortgagee through the 
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receiver. It was contended that this latter sum was 
agricultural income. 

Hildy (1) that the assessee (mortgagee) was neither the 
owner nor even the usufructuary mortgagee of the pro- 
perties, but only a simple mortgagee whose title to the 
properties did not vest in him until after these moneys 
had been collected and paid into Court in reduction of 
the mortgage debt and hence the amount could not be 
said to be “ag icultural income/’ (2) that as the tran- 
saction was closed only in 1936, it was not until then 
that profits could properly be calculated, and the income 
from this transaction could therefore be said to 
have accrued, arisen or been received only in the year of 
account. i^Leach^ C,J King and Patanjali Sastri, //.) 
VEERAPPA CheTTIAR V. COMMISSIONER OF INCOME 
TAX, Madras. 194 I.C. 637=14EM. 25 = 

53 L.W. 714(2) = 1941 M.W.N. 288 = 
1941 1.T.E. 56 = AJ.E. 1941 Mad 246 = 

(1941) IM.L.J. 262 (r.B.). 

S. 2 (1) — '‘^Officer of Crown” — Meaning of — 
Collector — Position of. 

The expression “officer of the Crown” as used in the 
Income-tax Act clearly covers a Collector. The latter is 
in one sense an officer of the Provincial Government, 
but there can be no doubt that in India he is also an 
“officer of the Crown.” i^Harries^ C.J.y Fazl AH and 
Manohar Lalf J /,) JHALAK PRASAD SINGH 0. PRO- 
VINCE OF BXHAR. 20 Pat. 673 = 7 B E. 818 = 

1941I.T.E. 386=194 I.C. 663 = 

F.L.J. (H.C.) 178 = 14 E.P. 17 = 22 Pat.L-T. 863 = 

AJ E. 1941 Pat. 306 (S.B.). 

"Ss. 2(1) (a) — Interest on arrears of rent pay- 
able under S. 67, Bengal Tenancy Act — If agricultural 
income — Liability to income-tax. See 1940 Dig., Col 
692. RADHIKA MOHAN ROY WARD’S ESTATE, In the 
matter of, A.I.E. 1941 Cal. 443. 

"-Ss. 2 (4) and 4 — Business — Stock-in-trade — 
Hindu joint family doing business in real property — 
Member getting properties and selling same at profit — 
Liability to tax-^lf profits or accretion to capital assets. 

The assessee was a member of an undivided Hindu 
family which was doing business in real property. The 
family disrupted in 1925 and the assessee was allotted 
property worth Rs. 2.40,857, including a plot of land 
valued at Rs. 2,500. This plot, which had originally 
been purchased by the assessee’s father who was the 
head of the family, was sold in 1934— l935at a profit of 
Rs. 10,(X)0 along with another plot which was contiguous 
to it and which had been purchased by the assessee after 
the partition. The Income-tax authorities rejected the 
contention of the assessee that the profit which resulted 
tohim in the sale of the plot of land was in the nature 
of accretion to capital assets and as such not liable to 
tax. 

Hcld^ that there was ample material for holding that 
what the assessee got on partition was converted by him 
into trading capital, i.e., he had converted bis inheri- 
tance into his stock-in-trade; the fact that he had been 
purchasing other plots of land and selling them and that 
he had been declaring profits on such sales pointed to 
this conclusion only. {Dalip Singh and Pam Lall^ JJ ) 

Seth Mathura Prasad v. commissioner of In- 
come TAX. , 1941 I.T.E. 244. 

- p 2 (6 A) — Dividend — Distribution of 

accumulated Profits of company to shareholders in the 

form of bonus shares~If ^dividend.*' 

Where in accordance with a resolution passed at a 
general meeting of a company, its accumulated profits 
are capitalised and distributed to the shareholders in 
the form of bonus shares, unless the distribution amounts 
to » "release" of assets by the company to the share- 

y. D, 1941—42 
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holders, the shareholders cannot claim the value of the 
shares to be a dividend within the meaning of S. 2 (6-A> 
of the Income-tax Act. Though the company’s profits 
have been taxed at the maximum rate, a shareholder 
receiving such bonus shares is not entitled to claim a 
refund of the difference between the maximum rate, and 
what he would have paid if the tax had been levied 
according to the rate appropriate to his income, {uach^ 
C J.y V/adsworth and Patanjali Sastri^ JJ.) COM- 
MISS-ONER OF INCOME-TAX. MaDRaS t'. P. RaMA- 
SWAMY CHETTIAR. 1941 I.T E 666 = 

54 L.W. 734 = 1941 Comp. C 320 = 

A.I.B ^1941 Mad. 922 = (1941; 2 M.L J. 900 (S.B.). 

Ss. 3 d.lld 9 Association of individualS“Mean^ 
ing of— Hindu joint family— Partition— Sale of family 
property and purchase of new property— Building con- 
structed thereon managed jointly by members— Liability 
to assessment as association of individuals. 1940 
Dig., Col. 694. Commissioner of Income-tax v 

CHOTALAL MOHaNLAL. 19410 S09 — 

13E.S.270=A,LE.194liind7l. 

Buying of animals in British India and 
selling them in Colombo — Profits where made — Assesssee 

having agents for purchase but supervising work— In- 
flated prices in invoices— Assessment to tax of amount 
alleged to be profits made in India— I f justified. 

The assessee was the manager of a joint Hindu 
family which exported goats and sheep from India ta 
Colombo and sold them there at a profit. For the 
year 1936 1937, he was assessed to inCome-tax on a 
total income of Rs. 16.412, which included a sum of 

profits made in Colombo and remitted 
to British India. The Commissioner of Income-tax who 

revised the order of assessment, assessed the income of 

the assessee at Ks. 31,384. in which was included a sum 
of Rs. 9.000 which was said to be the amount of 
profit which had accrued to the assessee in British India 
from this business, the assessee having bought the 
anirnals at lower prices than those disclosed in the. 
invoices when shipping them to Colombo. The grounds 

assessee had 

, made profits m British India were: (1) that the assessee, 
though he had agents for the purchase of goats and 
sheep within the presidency, had himself exercised a 
certain amount of supervision, which had its value; (2) 

p n of profit involved in 

oot been in- 

duded by the assessee in the profit shown by the 
Colombo books. ^ 

Held, (1) that the reasons of the Commissioner for the 
inclusion of the sum of Rs. 9,000 were of a nebulous 
character and fallacious and the Commissioner was not 
]ustified in increasing the amount by Rs. 9,000 or bv 

Pi’ofitsmade in British India; 
(2) that in the case of a business of buying in one place 
animals for human consumption and selling them in 
another place, the profit would arise only at the nlare 
of sale that the profit made by the assessee could onlw 
be calculated on what the goats and sheep actuallv cost 
the assessee and the amount at which they were aciuaUy 
soW in Colombo, and the figures in the invoices whether 
inflated or not, would not matter. l^Uach C / yr.W 
and Pa, an, all Saetri, //.) SUDALAIMANI NAD^r/ 
COMMISSIONER OF INCOME-TAX, MADRaS 

194 I.C 76 = 1941 M^.N: 83= f3 R.m. 738 = 

. 63 L W. 99 = 1940 I T R filQsa 

AXE, 1941 Mad. 229 = (1941) i'm.L J. 99^ 

—a. 8— Hindu undivided familv— Toint fam;i« 

consisting of father and son- Death of falher in 1938 
leaving widow— Son and widow ^ n. \ t 
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Rights to Property Act, S. 3 (1) — Effect of. 1940 
Dig.. Col 694. COMMISSIONER OF INCOME-TAX. 
Madras v . Lakshmanan Cheitiar. 

I.LR. (1941) Mad 104 = 13 E.M. 574 = 

192 I C. 599 = (1940) 2 M L J. 834 (F.B.) 

——3.3 — Income — When accrues or arises — Mortgage 
in favour of assessee — Compromise decree on basis — 
Provision for execution of sale deed of property in fav- 
our of assetsee in satisfaction of decree — Possession deli- 
vered and sale deed executed later — Income — When 
accrues. 

The assessee advanced a sum of money to a person on 
a mortgage deed in l922, and he got a decree on the 
basis of the mortgage, which was passed by the Court in 
1934 in terms of a compromise under which a sale deed 
of the entire mortgaged property was to be executed by 
the mortgagor in favour of the assessee within 4 months 
from the date of the decree; and in that event the decree 
was to stand fully satisfied. Possession of the property 
was delivered to the assessee in the same year, but the 
sale deed was executed only on 8ih June, 1936. In the 
year of assessment 1937—1938, the assessee’s accounting 
year being November, 1935 to November, 1936, the 
Income-tax authorities assessed the assessee’s income 
from this transaction including it in his total income on 
the ground that full satisfaction of the decree was ob- 
tained only in June, 1936, on the execution of the sale 
deed. The assessee contended that the income accrued 
or arose in 1934 when he got possession of the property 
and so could not be taxed in 1936 

Held, that the assessee^s title to the property becarne 
complete only on the execution of the sale deed in 1936, 
and the Income-tax authorities were justified in treating 
the income as having accrued during the account year 
and taxable in the year 1937—1938. (Collis/er and 
Ba/pai, //.) KUNJAMAL & SONS, In re. 

1941 1.T B. 368. 

Ss. 3 and 4— Native State Bank — Investments 

in Government of India Securities out of surplus funds 
— Property In British India taken over in satisfaction of 
sum due from subject of Native State— Income from — 
Taxabilitv in British India — Profits on sale of invest 
ments — Liability to income-tax. See GOVERNMENT 

Trading Taxation act, S. 2. 43 Bom.L.E. 84. 

■■ Ss. 8, 6 and 9— Private wakf — Income— Assess- 
ment —Mode of — If to be taxed in the hands of trustees 
or in the hands of beneficiaries — Trustees — If ‘owners'* 
of income — If association of individuals— Notice served 
on managing trustee — If proper — S. 2 (12) (a). See, 
1940 Dig., Col. 695. COMMISSIONER OF InCOME-TAX, 
Bombay t/. Ibrahimji Hakimji. 

I.L.B. (1941) Kar. 135 = 193 1 0. 266 = 
13 E S. 217 = A.I E. 1941 Sind 9. 

S. 4 — Income when accrues, arises or is received 
— Accounts closed only in previous year— As>essment 
in current year — If justified. See INCOME TAX ACT, 
Ss. 2 (1 ) AND 4. (1941) 1 M.L.J. 262 (F.B.). 

— ■ fl . 4 — Profits — Firm — Partners — Deposits credi 
ted in personal accounts of partners in exact proportion 
tosharesin business — Assessment to tax — Subsequent 
entry of deposits not in proportion to shares — Assess- 
ment— Inference of profits from unknown source — If 
usiifi eJ. See INCOME-TAX ACT, S.66 (2) 

1941 I.T.E. 610. 

—3. 4 (1)— Accruing or arising in British India — 
Railway Company— Receipt of guaranteed interest on 
capital in England from Secretary of State for India— 
Amount subsequently recouped out of profits of Com- 
pany in India— Interest received— .Assessability to 
Indian income-tax. See 1940 Dig., Col. 696. COM- 
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MISSIONER OF INCOME-TAX, MADRAS p. M. & S. M 

RY CO. 194 I.C. 644=14 E.M. 1 = 

(1940)2M.L.J. no (SB.). 
S. 4 (2) — Applicability — Foreign profits — Re- 
mittance to assessee’s creuitor in Native State by hundi 
and cashed by creditor in Native Slate— If profits re- 
ceived in British India. See 1940 Dig., Col. 697. COM- 
MISSIONER OP Income-tax, Madras ». Muru- 
GAPPa ChettiaR. 195 I O. 839 = 14 R M. 231= 

63 L.W. 630 = 1941 M.W N 362= 
A.I.E. 1941 Mad. 381= (1941) 1M.L.J 476. 

S. 4 (2) — Foreign profits — Receipt in British 

India-^Time of receipt — Profits from foreign firm 
remitted to British India and kept in suspense account — 
Subsequent adjustment towards assessee* s indebtedness — 
Assessee accepting same later — If amounts to receipt of 
promts* 

The assessee was a partner in a firm carrying on a 
money-lending business at Kedah in the Federated Malay 
Slates. The senior partner of the firm was also a part- 
ner of a firm in Rangoon carrying on business under the 
same vilasam. The assessee had no interest in the 
Rangoon firm. The Kedah business resulted in con- 
siderable profits being made in 1931, and the assessee’s 
share of these profits amounted to at least Rs. 39,000, 
which was remitted in that year to the Rangoon firm 
and placed in a suspense account. The senior partner 
caused the amount to be transferred on 12ih April, 
1932, to the credit of the assessee’s account in the bwks 
of the Rangoon firm, and then utilised it in discharge of 
the assessee’s indebtedness to the Rangoon firm. The 
assessee objected to it and ultimately as a result of media- 
tion in Kedah agreed to accept Rs, 30,000. as represen- 
ting a remittance of profits from Kedah to Rangoon and 
to the money being utlised in discharge of his indebted- 
ness to the Rangoon firm. This was agreed to by the 
assessee some time between l4th February and 5th April, 
1935. 

Heldy that though the money was actually brought 
into British India in 1931, it could not be taken as being 
then a remittance of profits belonging to the assessee, 
and that only in 1935 when the assessee agreed to the 
arrangement the money became in reality his money. 
Accordingly the amount was liable to income tax in 
respect of the year 1935 — 1936, as the money must be 
taktn to be a remittance made to British India in 1935, 
Burma being then apart of British India. {^Lench^C, 
/fSomayya and Paianfali Sastri^ /J.) NaRAYANAN 

CHETTIAR V. Commissioner of income-tax, 
Madras. 197 I.O 31 = 1941 1.T.R. 509 » 

64 L.W. 101 = 1941 MWH, 926 = 
A.LE 1941 Mad. 677 = (1941) 2 M.L.J. 172 (S B.). 

S. 4(2) — Remittance O' foreign profits— Assesse® 

having overdraft account with foreign bank — Income 
from foreign property paid into such account— With- 
drawal of amount from Bank and remittance to British 
India — If remittance of profits or capital — Test to find 
out— Principles. See 1940 Dig , Col. 700. COMMIS- 
SIONER OF Income-tax, Madras r. nadimuthu 
PiLLAI. 1941.0. 733-14 EM. 46- 

(1940)2M.L.J. 217(S3.> 

— — S. 4 {2y^Remittances from foreign bMiness-^/f 
profits — Presumption -Nature — Remittance tcwardt 
cost of production — Assessability, 

The presumption that a remittance made by a foreign 
business is a remittance from out of the profits of the 
foreign business, is rebuttable. Where the asssesee 
purchases limber in Burma, converts it into a saleable 
commodity in Burma and then consigns it to India to be 
sold, all expenditure incurred up to the stage the timber 
r caches the sales depots in India must be regarded as It 
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capital expenditure of tbe Burma business and therefore 
to the extent of the costs of production of the timber 
consigned to India all remittances from India must be 
regarded as remittances of working capital and not 
remittances of profits. {Roberts^ C./., DunkUy and 
Shaw, /y.) COMMISSIONER OF INCOME TAX, BURMA 

V. Bhagwandas Bagla. 197 I.C 42= 

A.I E. 1941 Bang. 274 (S.B.). 

S. 4 (3) (i) — Applicability — Association — Profits 

used for charitable purposes, absence of legal obligation 
to devote profits to such uses — Profits — If exempt from 
tax. 

What an assessee has to establish, if he is to avoid 
liability to income-tax under S. 4 (3) (/) of the Income- 
tax Act, is that the income assessed is derived from 
property held under trust or other legal obligation for 
religious or charitable purposes. If the purpose of an 
association is charitable, such as the relief of the poor, 
it is nonetheless charitable because some political 
body may consider that it affords the best method of 
relieving the poor and may therefore adopt the scheme. 
The fact that it is intended to advance the purposes of a 
political party, does not make it a purpose which is not 
charitable. But unless at the time when the profits were 
made, the assessee (Association) was under a legal obli- 
gation to devote the profits to a charitable purpose, the 
fact that in p-actice the profits have been devoted to 
charitable purposes would not create a legal obligation 
or trust. If the association is not bound to devote its 
profits to charitable purposes, and the members are free 
to apply to the profits to any purposes they chose, it 
Cannot be held that the property is held under trust or 
other legal obligation for charitable purposes, and S. 4 
(3) (i) cannot apply so as to exempt the profits from 
tax). {^Beaumont, C. J. and Wadia, /.) ALL INDIA 
Spinners Association, in re, 

43 Bom L.B. 742=^ 1941 I.T B. 484 = 

A I E. 1941 Bom. 374. 

fas amended in 1939) S. 4 (3) Applicabi- 
lity — Private trusts — Provision in wakf deed 
for setting aside of income for donor's descendants — 
Income remaining unspent in hands of mutwali — 
Assessability. 

The expression ‘‘charitable purposes'' in S, 4 (3) (i) 
must be construed strictly and can only be applied to a 
public charity. There is no such thing as a private 
charitable trust. There may be a private trust for 
religious purposes and therefore S. 4 (3) was amended 
in 1939 in order to put beyond all doubt the intention of 
the Legislature not to exempt even private trusts for 
leligious purposes. Consequently, the exemption in S. 4 
{3) 0) only applies to a trust the object of which is 
public utility. A provision in a wakf deed for the 
maintenance, education, marriage, funeral and other 
necessities of the poor and needy among the descendants 
of the wakf in the male line cannot be said to constitute 
a trust for general public utility. The trust being clearly 
of a private nature, the income allotted under the wakf 
^eed for the purposes mentioned therein which remains 
unspent for want of beneficiaries is assessable in the 
hands of the mutwali. (Leach C, Somayya and 
Patanfali Sastri, //.) COMMISSIONER OF INCOME- 
TAX Madras 2/ Jamal Mahomed Sahib. 

IL.B. (1941) Mad 862=196 10. 13 = 
14 B.M. 263 = 54 L.W 167 = 1941 MWN 690= 
1041 1.T.B. 375= A.I.E 1941 Mad. 536= 

(1941) 2 M.L.J. 148 (S B.) 

I S.4(3)(vii) — Receipt arising from exercise of 

profession— Payment voluntarily made by persons who 
^ere indirectly benefited by recipient's services. 


INCOME-TAX ACT (1922; S. 3. 

A solicitor who was employed by a shareholder of a 
Company interviewed the managing agents of the Com- 
pany and came to an arrangement with them which 
benefited substantially his client and the other share- 
holders for which he was duly paid for by bis client. 
The arrangement incidentally benefited two firms of 
stock brokers who did not employ the solicitor. One of 
the firms paid a sum of ks. lO.OOO to the solicitor and it 
appeared that that firm received a similar amount from 
the other firm which had under written a part of the 
new shares which it was proposed to issue under the 
arrangement. 

Held,\.hd.t. although the sum of Rs. lO 000 was not 
received by the solicitor under a contract to employ him 
from persons who were under no legal liability to pay it. 
it was a receipt by him arising from the exercise by him 
of his profession and was part of his income which was 
not exempt from tax under S. 4 (3) (vii) of the Income- 
tax Act, assuming that it was of a casual or non-recur- 
ring nature. The sum received by the solicitor w'as not 
a testimonial to his ability or qualities as a solicitor 
generally, but was directly connected with a particular 
professional act, namely, the part he played in procuring 
the new issue of shares by which the payers had derived 
great benefit. (Derbyshire, C.J. and Panckridge, /.) 
SuSlL C. Sen, In the matter of, 

I.L E. (1941) 1 Cal. 662= 1941 1.T.E. 261 = 
45 C.W.N 542 = A.I.E 1941 Cal. 666. 

(as amended in 1939), S. 4 A Hindu joint 

family — Residence. 

S. 4-A (^) does no more than clarify the existing 
position by pointing out that in the case of a joint Hindu 
family business the residence of individual members of 
the undivided family cannot be material from which it 
rould be inferred that the family resided there if such 
residence were fortuitous and divorced from control and 
management of the business. Consequently the family 
cannot be said to reside in all those places where mem- 
bers of the family live, and the fact that one member of 
the undivided family eats, drinks and sleeps at a parti- 
cular place is not necessarily any evidence that the 
family resides there. (Roberts, C.J., Dunkley and Shaw 
//.) COMMISSIONER OF INCOME TAX. 2/. S P K.A, 
R.M. Family. 1941 i t e. 685= 

A IE. 1941 Bang. 273 (S B.). 

—(as amended in 1939), Ss. 6 (2) and 66 (2)— 

Jurisdiction to state case to High Court'— Assessment 
completed on 31—3—1939 by Income tax Officer, Special 
Circle, Bombay — Subsequent transfer of assessment to 
Commissioner of Income-tax (Central)— Appeal heard 
and disposed of by Assistant Commissioner Secfioti 
I*y I- A Range— Application to Commissioner {Central) 
to state case under S . 66 (2)— Competency— Jurisdiction 
to state a case — Proper tribunal. 

The assessee was assessed on 31—3—1939 by the 
Income-tax Officer (Special Circle) Bombay and the 
next day, the Income-Tax Act, Amendment Act 
of 1939 came into force. On 15-4—1939. a demand 
was made on the assessee for payment of the tax. He 
applied under S. 27 of the Act to have the assessment 
set aside, but failed. On 18—4—1939, the Central 
Board of Revenue acting under S. 5 (2) of the Act, as 
amended, transferred the case of the a<sessee by name 
to the Commissioner of Income-tax (CentraP. On 
10—5 1939, the assessee appealed against his assess- 
ment and the appeal was disposed of by the Appellate 
Assistant Commissioner, S. I VI A Range, Bombay. 
The assessee applied to the Commissioner of Income-tax 
(Central) to state a case to the High Court under S. 66 
(2) of the Income-tax Act, but the Commissioner refused 
to do so on the ground that he had no jurisdiction to deal 
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with the matter. Theassessee then applied to the High 
Court under S. 66 (3). i 

Heldy (1) that cases transferred under S. S (2) of the 
Act could not include assessments already completed; 
therefore, the assessment in this case which was com- 
pleteo on 3l — 3 — 1939 was not included in the transfer 
of the assessee's case and hence not validly transferred, 
though any further proceedings relating to the assessee 
were validly transferred; (2) that though the Assistant 
Commissioner who heard and disposed off the assessee*s 
appeal would have been the proper tribunal to hear the 
appeal whether or not the transfer made on 18 — 4 — 1941 
embraced this assessment, yet since the transfer made on 
18 — 4 — 1939 to the Commissioner of Income-tax 
(Central) was not validly made in respect of the assess- 
ment already made, it must be held that in virtue of the 
notifications 46 and 47 of the Central Board of Revenue 
published on 3—6—1939 and 10—6—1940. and the 
notification of 12 — 2 — 1940, that the appeal was dispos- 
ed of by the Assistant Commissioner, S. 1-VI-A Range, 
Bombay, as an officer subordinate to the Commissioner 
of Income-tax, Bombay, and not as an officer subordi- 
nate to the Commissioner of Income-tax (Central); (3) 
that therefore the Commissioner of Income-tax (Central) 
had no jurisdiction to entertain the case or deal with it, 
and his refusal to state a case was correct, the proper 
tribunal having jurisdiction being the Commissioner of 
Income tax. Bombay; (4) and the High Court could not 
therefore order the Commissioner of Income-tax 
(Central) to state a case under S. 66 (3) of the Act. 
{Beaumont, C.J. and Kania, J.) SETH GOVINDRAM 
V. COMMISSIONER OF INCOME TAX (CENTRAL). 

1941 I T R. 679. 

(as amended in 1939), S. 6 (2)— Transfer of 

assessment already made — Validity. See INCOME TAX 
Act, Ss. 5 (2) AND 66 (2). 1941 1.T.E, 679. 

S. 6 — Bad debts — Deduction — When allowable — 
Debt, when betomes bad debt— How much of it is bad. 

Although the Act nowhere in terms authorises the 
deduction of bad debts of a business, such a deduction 
is necessarily allowable. In order to permit of deduction 

the loss must be in the nature of a commercial or pro- 
fessional loss which means a loss which it was either 
reasonable or necessary to incur in carrying on the 
particular trade or profession concerned. The assessee, 
a piece goods merchant solely in connexion with bis 
business, maintained an open and current account with 
the Bank The daily receipts of the business were paid 
into the account and payments for goods purchased for 
and on account of the business were made by cheques 
drawn on this account. The Bank was adjudicated 
insolvent, and at that time the assessee’s account was in 
credit to the extent of Rs. 34, 367. 

that the amount due to the assessee from the 
Bank was a loss connected with and arising out of the 
business and was a bad debt which must be deducted in 
order to arrive at the true profits and gains of the busi- 
ness. The debt became bad when in the insolvency of 
the Bank the Official Assignee declared a final dividend 
and the portion of the debt which was bad was the 
portion which remained outstanding after the final 
dividend had been declared. {Roberts, C. J., Dunkley 
and Sharpe, //.) COMMISSIONER OF INCOME-TAX 

Burma v, Hajee Abdul Gannv. ’ 

1941 Rang.L R. 629= 1941 1 T R. 339 = 

A Ija. 1941 Rang. 185 (S.B ). 

. 6— Income-— Mining lease— Lessee given all 

rights of entering upon his land sinking shafts, erecting 
colliery and taking away coal — Lessee covenanting to 
pay premium and mininum of royalty annually irres- 
pective of wha coal was produced— Royalty— If income 
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assessable. See 1940 Dig., Col. 702. COMMISSIONER 
OF INCOME-TAX, B. & O. v. KUMAR KAMAKSHA 

Narayan Singh. 20 Pat. 13 = 191 I.O 340= 

13 RP. 296 = 1940 P.W.N. 1044=7 B.R. 172 (S.B.). 

■ ■ S. 6 — Royalty on mines — If ‘income from pro- 
perty’. See 1940 Dig., Col. 702. COMMISSIONER OF 

Income tax. B. & O. v. Kumar Kamaksha 
NARAYAN Singh. 20 Pat. 13=191 10. 340 = 

13 R.P. 295=1940 P.W.N. 1044=7 B.R. 172 (S.B.). 

S. 6 — Sale — Vendor securing income for blmsell 

— Such income, if assessable, i’/r 1940 Dig., Col. 702. 
COMMISSIONER OF INCOME-TAX, B. & O. v. KUMAR. 

Kamaksha Nar van Singh. 20 Pat. 13= 

191 I.O 340=13E.P. 296 = 1940 P.WN. 1044= 

7B.E. 172 (S,B.). 

- ■ ■■ S. 6 — Taxable income — Interest awarded under 
S. 28 of the Land Acquisition Act — Nature of— If 
assessable to tax. 

The border line between a case where interest is 
chargeable to tax and a case where it is not so charge- 
able appears at times to be extremely fine. Where 
interest is awarded under the provisions of S. 28 of the 
Land Acquisition Act, it is in the nature of compensation 
for the loss of the late owner’s right to retain possession 
of the property acquired. In other words, it is damages 
assessed in terms of interest for loss of possession of 
property up to date of receipt of its consideration. 
Further, the awarding of such interest is not mandatory 
but is discretionary with the Court; and the claimant is 
not entitled to it as of right under any rule of law. Hence 
such interest is not income and is not assessable as such 
to tax. {Colhster and Bajpai, JJ.') BEHARI LaL 

bhargava V. Commissioner of income-tax, C.P. 
and U. P. I.L.R.(1941) All. 64 = 1931.0.731 = 

13 R A. 447 = 1941 1.T.R. 9 = 1940 A.L.J.860« 
1940 A.WR.(H.O.) 669=A.IR. 1941 AU 136. 

Ss.6 (i).(iv)and (vi), 7,10 and 12— Appli- 
cability — Payment of fixed sum annually for several 
years by one to another in consideration of latter under- 
taking not todo Partieular act or business — If taxable 
salary or business profits or otherwise. 

A relationship of employer and employee or of princi- 
pal and agent is essential before a payment from ono 
party to another can be salary within the meaning of 
Ss. 6(/)and 7 of the Income tax Act. A restrictive 
covenant whereby a person undertakes for consideration 
to abstain from doing a particular act or from 
following a particular course of conduct, is something 
quite outside an ordinary contract of employment, 
and the amount so paid as consideration under 
such a covenant cannot b« held to be ’'salary'* under S. 6 
(i) or S. 7 of the Income-tax Act. Nor would it falf 
under S. 6 (/V) or S. 10 of the Act, The amount is not 
received as the direct consequence of any actual business 
transacted. On the other hand it is the direct conse- 
quence of no business being transacted. To fall under the 
head business in S. 6 {iv) of the Act, an amount must be 
the direct result of profits or gains accruing from parti- 
cular business actually carried on by the assessee, When 
the object of the transaction in pursuance of which the 
amount is paid is not to secure an income to the assessee, 
the amount cannot also fall under CK (r>)of S. 6or 
S. 12. The fact that the payment is spread over a 
number of years would not make it income, because n 
capital payment is not any the less a capital payment 
because it is to be paid in equal instalments over a period 
of years. If the object of the agreement is not the pro- 
duction of an income to the assessee, it is not income 
within the meaning of S. 12, {Davis, C,J. and Wtslm^ 

y.) Commissioner of Income-tax, Bombay v,. 
The mills Store co„ Karachi. 1941 1.X3. 



INDIAN DECISIONS. 


666 


•665 


INCOME-TAX ACT (1922) S. 8. 

Ss. 6(iv) and (vi) and 24 — '' Business — Other 

sourcei'^—Assessee selling Ayuriiedic medicines manu> 
factured by him — Maintenance of dra -natic troupe — If 
mere hobby — Lyss sustained in latter^Right to setoff 
against profits in the former. 

The assessee, who was an Avurvedic physician carrying 
on business on an extensive scale in the manufacture and 
sale of Ayuivedic medicines, maintained a dramatic 
troup which gave public performances at certain seasons 
of the year. Adjoining the premises where the assessee 
sold his medicines, he kept a hall for the performances 
•and at all the performances prices were charged for 
admission. For some years the assessee was allowed to 
deduct the loss which he had sustained in this enterprise 
against his business income and in the years in which 
Jie made profits out of it they were included in his asses- 
sable income. In the year 1937-1938, the Income-tax 
.authorities refused to allow the assessee to set off his 
loss in the maintenance of the dramatic troupe against | 
his profits in the business on the ground that the loss 
arose from a mere hobby of the assessee and not from 
^ny business. 

Heldy that there was no material to support the find 
ing that the dramatic troupe was maintained by the 
assessee as a hobby, and though that may not be a 
^business*, it was clearly a source of income under S. 6 
(vi) of the Income tax Act, and the assessee was there- 
fore entitled to set off the loss against his business 
income. {Lea hy C King and Patanjali Sasiriy //.) 

p, S. Varier z/. Commissioner of Income tax, 
Madras. 194 10 443 = 13 R.M. 772 = 

1941 M W.N. 81 = 53 L.W. 96= 1940 I.T.R. 628 = 
A.I.E. 1941 Mad. 249 =(1941>1M.L.J 103 (F.B.). 

S. 6 (iv) — Income — Interest on mortgages — 
Decree — Moneys paid by debtor from time to ti me — 
Appropriation — If to be credited to principal or to 
interCit — Creditor not appropriating to interest — Debtor 
entering payments towards interest and subsequently 
reversing — Adverse inference to creditor — If justified. 

The assessee, a Hindu undivided family doing business 
in cloth, money lending and property, obtained a mort- 
gage decree against 7', who subsequently sold the mort- 
gaged property to B, In the Sambai year 1992 — 1993 
and in the following year, B paid several amounts to the 
assessee and entered them in his own books in the inter 
est account. The assessee, however, credited these 
amounts in his books to the personal account of B, and 
stated in support of the^e entries that no instructions had 
been received from B as to whether the amounts paid by 
him from time to time should be appropriated towards 
principal or interest. B also stated in an affidavit that 
he had not sent any instructions to the assessee as to the 
allocation of these amounts. It was found that for 
Sambat year 1992—1993. B had claimed and received 
an allowance in respect of these payments under S. lO of 
the Income-tax Act but that at the end of the year 1993— 
1994, B had reversed the entries and debired the items 
to property account and had claimed an allowance in 
respect of them under S. 9 of the Act. On these facts 
the Income-tax department held that the payments were 
intended to be on account of interest, that such intention 
was communicated to the assessee and that the subse- 
quent reversal of the entries by B was to support the 
plea of the assessee that the payments were open and not 
towards interest. 

Heldy (1) that no inference adverse to the assessee 
necessarily followed from B's reversal of the entries and 
that the Income-tax department was not justified in 
holding that the payments were made towards Interest ; 
<2)that there was no particular reason why 5 should 
have instructed the assessee to credit the amounts to the 
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interest accounts rather than to the principal, for it was 
ordinarily to the advantage of the debtor that such pay- 
ments should be credited to principal ; (2) that though it 
was obvious that some sort of message was sent by B^ 
when the amounts were remitted, the probability was that 
the only message that a debtor would send would be that 
the money was to be credited to the decree, there being 
no allegation or proof that he particularly wanted it to be 
credited to the principal ; and (3) that the facts upon 
which the Income-tax authorities based their presump- 
tion were not sufficient to justify such presumption. 
{Collister and Bajpaiy JJ.) KHAIRATI LaL BabU 
LaL, /« 1941 I.T.R 627. 

S. 6 {2)‘^Foreign income— Profits actually earn- 

ed in foreign business — Remittance to British India — 
Taxability — Subsequent incurring of loss in foreign 
business in same year — If changes nature of remittances. 
Where remittances have been made by an assessee 
from a foreign state (Penang) into British India out of 
profits available for remittance, and such remittances are 
not in anticipation of profits profits having been actually 
earned more than sufficient to cover the remittances, the 
incurring of losses by the assessee in his foreign business 
subsequently in the same accounting period cannot 
change the character of the remittances so as to exclude 
them from assessment as profits, though such losses were 
sufficient to wipe out these profits. {Leach C.J., Wads- 
worth and Patanjali Sastriy JJ.) COMMISSIONER OF 

Income-tax, Madras Sm. Ar. Vr nnamalai 
Chettiar. 1941 1.T E. 663 = 

64 L.W, 707 = A.I.R. 1941 Mad. 928 = 

(1941) 2M.L.J. 890 (F.B.). 

S. 7 — “Salary*’ — Meaning and essentials of. 

Income-tax act, Ss. 6 (i), (,z/) aud vi). 7, lO 

AND 12. 1941 042 

Ss. 8 and 12 — Income of an impartible estate—' 
Nature of. 

The income of an impartible estate is not income of 
the undivided family but is the income of the present 
holder notwithstanding that he has sons from whom he 
is not divided. Unity of ownership, unaccompanied by 
joint possession on the part of the sons or any other 
right of possession would not seem to affect the character 
in which the income is received. Income is not jointly 
enjoyed by the party entitled to maintenance and the 
party chargeable. It cannot be held thar the respective 
chances of each son to succeed by survivorship make 
them all co-owners of the income with their father, or 
make the holder of the estate a manager on behalf of 
himself and them or on behalf of a Hindu family of 
which he and they are some of the male members. {Sir 
George Rankin.) COMMISSIONER OF INCO.ME FAX 

Punjab v. dewan Krishna Kishore. * * 

1941 A L.W 963»194l OWN. 1161 = 
1941 A.W E. (P.C.) 98 = 64 L W. 636= 
1941 LT.E. 696 = 1941 O A 974 = 1961.0 707 = 

1941 O.L.R. 798= 8 B.R. 137 = 
A.I.E. 1941 P C. 120 = (1941) 2 M L J. 972 (P.O.). 

S. 8, Proviso 2 — Assessee company inserting 
certain figure as interest on tax free securities in return 
— Right to challenge it in appeal. 

Even if an as'cssee company in obedience to the direc- 
tion of the Income-tax department and under protest ac- 
cepted certain figures as interest on tax free securities, and 
inserted it in their return, they are free to challenge it in 
appeal within the time allowed. {DaviSy C.J. and 

Weston, J.) Commissioner of Income tax 
Bombay v. Indian Life Assurance Co ltd * 
Karachi. I L.E. (1941) Kar. 191= 193 i.c 714 « 

■ 1941 l.T.B. 177 = 13 E.S, 228 = A.I.E. 1941 Sind 17, 
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S. 8, Proviso 2 — Scope and effect of — Life 

Assurance Company holding tax free securities — Right 
to deduct interest from total income. 

The mere fact that the accounts of a Life Assurance 
Company have to be kepi under the provisions of the 
Life Assurance Companies Act and the rules made 
thereunder in a particular manner or that the income, 
profits and gains are to be calculated in the manner 
prescribed in K. 25, Income-tax Rules, does not affect 
in any way the statutory exemption from income-tax on 
the interest of certain secuiities given by the proviso to 
S. 8, Income-tax Act. However the income or actuarial 
surplus be called, however arbitrary be the manner of its 
calculation, it is an income on which the company is 
assessed; it is sufficiently real to them, and if the assessee 
company hold income-tax free securities, they are entitled 
to a real and not an illusory benefit from such holding, 
and they are entitled to ask that the whole of the 
interest of their tax free securities should be deducted 
from their total income before the tax is assessed, even 
if that total income be calculated according to statutor) 
rules. {Davii^C. J. and IVeston, /.) COMMISSIONER 

OF Income TAX, Bombay v. Indian Life Assur 
ANCE Co, Ltd., Karachi. 

I.L.R (1941) Ear. 191 = 193 IC. 714 = 
1941 IT.E. 177 = 13 E.S. 228-A.I.R, 1941 Sind 17. 

3a. 9 (1) and 1^ — 'Property of which he is the 
owner in .S'. 9(1; — Meaning of — Income of impartible 
estate held by member of joint Hindu family — How 
chargeable. 

The words 'property of which he is the owner’ in S. 9 
(1) of the Income-tax Act are not to be read as meaning 
‘of which annual value he is the owner’. However difficult 
it may be in some cases to apply the simple and ordi- 
nary phrase ‘owner of property* to the facts of each case, 
it is not permissible to substitute a phrase which is of 
dubious and noticeably different meaning. Again the 
distinction between property owned by an individual 
Hindu and property owned by a Hindu undivided family 
must be made by applying the Hindu Law. It cannot be 
said that because the statute to be interpreted is an 
Income-tax Act broader or more general notions of 
ownership than the Hindu Law affords are to determine 
the matter. The Act is an Indian Act and the distinc 
tion tikes its meaning from the Hindu Law. Property 
though impartible maybe the ancestral property of a 
joint family, and in such cases the successor falls to be 
designated according to the ordinary rule of the Mitak- 
shara. ‘The Keystone* of the position is, that the 
general law regulates all beyond the custom and the 
custom of impartibility does not touch the succession 
since the right of survivorship is not inconsistent with 
the custom; hence the estate retains its character of joint 
family property and devolves by the general law upon 
that person who being in fact and in law joint in respect 
of the estate is also the senior member in the senior line. 
Though the co-ownership of the junior member may be 
‘in a sense’ only, carrying no present right to joint 
possession, if the question be whether the Hindu undivi 
ded family or the present holder is owner of the estate 
the answer of the Hindu Law is that it is the joint family I 
property. The present holder cannot therefore be 
charged in respect of it under S. 9 of the Income-tax 
Act. {Sir George Rankin ) COMMISSIONER OF 

Income-Tax, Punjab v, Dewan Krishna 
KiSHORE. 1941 a.L.W. 963 = 

1941 O.W.N. 1161 = 1941 A.W R. (P.O.)98 = 

64 L.W. 636 = 8 BE. 137= 1941 I.tr 696 = 

1941 O.L.R. 798=1941 0 A. 974 = 196 lO 707 = 
AT.B . 1941 P.0. 120 = (1941) 2 M.L.J. 972 (P.O.). 

S. 10— Banking business— Profits arising from | 
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sale of shares and investments— If assessable to income- 
tax See 19-10 Dig., Col. 704. PUNJAB Co OPERATIVE 
Bank, Ltd. v. Commissioner of Income tax^ 
Lahore. 67 LA 464 = I.L.B. (1940) Lah 686 = 

I L.R. (1940) Ear (P C.) 447= 
1940M.W.N. 1276 = 22 PatL.T. 1 = 
46 C.W.N. 232 = 1941 P.W.N. 64 = 1941 O.LR.42= 
191I.C.648=13RP.C. 130=7BR. 309 = 
43 P.L B. 168 = 43 Bom L R. 372 » 
73 C.L.J. S02 = (194l) 1 M.L.J. 130(P.0.X 

Ss 10 and 66 (2) — Book ^debts taken aver — 

fr recover ability — Lossyif capital loss — Question if one of 
law. 

Where the book-debts taken over by an assessee turn 
out to be irrecoverable the loss incurred by the assessee 
Is a capital loss and not a trading loss. The determina- 
tion of this matter is entirely a question of law once the 
facts have been ascertained. {Roberts, C.J.y Dunkley 
and Shaw, JJ.) COMMISSIONER OF INCOMK-TAX V, 
S.P.K.A.R.M. Family. 1941 1 T R. 686 = 

A.IE 1941 Rang. 273 (SB.). 

—3. 10 — “Business profits or income”— What 
amounts to. See INCOME-I AX ACT, SS. 6 (/), (iv) 
and (w), 7. 10 and 12. 1941 1.T.E. 642. 

3 10 — Right to deduction — Firm dissolved^ 

Assets and liabilities divided up between assessee and 

other partner — Assessee carrying on business himself 

Certain debts tailing to assessee* s share of assets^ 
Assessee accepting smaller sums and writing off balance 
as irrecoverable — Losses, if allowable against incornty 
profits and gains of new firm. 

The assessee was a partner in a firm which carried on 
timber and money-lending business. On dissolution of 
the firm its assets and liabilities were divided up and 
allotted to the other partner and the assessee who 
thereafter carried on a business himself. Among the 
assets which fell to the assessee were certain debts In 
satisfaction of which the assessee accepted smaller sums- 
and wrote off the balance as irrecoverable. 

Held,i\i^i the losses claimed were the losses of the 
old business and therefore could not properly be allowed 
against the income, profits and gains of the new 
.firm. 

Held, further, that the losses sustained by the realisa- 
tion of smaller sums of nominal debts were losses of 
capital and not trading losses. {Derbyshire, C,J. and 
Nasim AH, J.) ChiMaNLAL RamESWARLAL 

Commissioner of Income-tax, Bengal. 

1941 1.T.E. 408 = A.IJi. 1941 Oal. 142. 

S, 10 {\)—Frofit^fnterest — Calculation'’^^ 
Money-lending business — Mortgage^Decree on basis of 
Assessee purchasing property in execution — Market 
value of property — Price paid at auction — /f market 
val ue — P resit m ption , 

Where a property is purchased by an assessee in execu-. 
tion of a mortgage decree against his debtor, the amount 
for which the assessee bids at the execution sale must 
ordinarily be taken to be its market value. It is, however* 
open to the Income-tax Department, if there is anything 
before it, to hold that the property was worth either 
more or less than the price which the assessee bids for 
it. But in order lo hold (hat the property is W’orth moro 
than the price fetched at the public sale, the department 
must have in its possession some tangible evidence. 
{Harries, C and Patl Alt, /.) BiSHWANATH SiNGH 
V, COMMISSIONER OF INCOME-TAX, B. & O. 

1941 LT.B. 474. 
S. 10 (2) (ill) — Applicability — Partnerskip^ 

Money invested by partmr^Interest paid on-^Rifki /#■ 

deduct. 
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A partnership which was carried on by the assessee 
and another at Agra and Delhi was dissolved on 
3l— 3 — 1936, and the assessee took over the 
business at Agra. In the assessment year of 1937 — 1938, 
a sum of Rs. 546, which was paid as interest by the 
assessee to his partner in the old firm on the capital 
invested by the latter, which the assessee claimed to 
deduct under S. 10 (2) (//;) of the Income-tax Act, was 
disallowed by the Income-tax Department. It was 
assumed for the purpose of the assessment that the 
assessee had succeeded to the old firm under S. 26 (2) 
of the Act. 

Held^ that no allowance could be made in respect to 
their interest of Ks. 546 under S. 10 (,2)(m). the 
advance made by the old partner being an investment 
by the latter. {Collister ami Bafpai, JJ.) Kunjamal 
& Sons, /« 1941 I.T.E. 358. 

Ss. 10 (2) (vi) and 26 {2')— Assesses succeeding 

to business in middle of previous year — Claim for 
depreciation — Basis of compulation — Pre and post 
succession periods. 

An assessee who succeeds to a business in the middle 
of the previous year is entitled to have the current 
depreciation allowance permissible under S. 10(2)(^;) 
of the Income-tax Act computed on the original costs 
of the assets of such business to his predecessor only 
with regard to that portion of the previous year prior 
to the succession, and not for the whole of the previous 
year. For the post-succession period, current deprecia- 
tion should be computed on the costs of the assets to the 
assessee, that is to say, on the basis of the price paid 
for the assets by him. {Derbyshire, C.J, and Panck- 
ridge J.) In the matter of INDIAN IRON AND 

Steel Co.. Ltd. 1941 1.T.R. 539=46 C.W.N. 681 


S. 10 (2) (vi) — Original suit— Determination — 

Contract of purchase — Power of Income-tax authorities 
to go behind and ascertain true value. See 1940 Dig., 
Col. 705. COMMISSIONER OF INCOME-TAX, MADRAS 
z/. Harveys, LTD. 194 1.C. 778 = 14»R.M. 61= 

(1940) 2 M.L J. 96(F.B.). 
Ss. 10(2) (vi), Proviso and 26 (2) — Unabsorb- 


ed depreciation of predecessor in business — Right of 
successor to benefit of. 

Unabsorbed depreciation on the assets of the prede- 
cessor to which full effect could not be given in the 
years when profits or losses of the predecessor fall to be 
considered in the hands of the successor cannot be 
allowed in subsequent years. The assessee, B. F. 
Mills Co., Ltd., took over E. F.' Mills Co„ Ltd., as a 
going concern on 26—4—1936. In the assessment of 
B. F. Mills Co. in the assessment year 1937-1938, as 
successor to the E. F. Mills Co., the w’hole of the 
unabsorbed depreciation of E. F. Mills Co. and current 
depreciation on the assets taken over from E. F. Mills 
Co. were allowed and the total unabsorbed depreciation 
stood at Rs. 77,060. In the assessment for the next 
year, 1938 1939, the Income-tax authorities refused to 
carry forward the unabsorbed depredation of Rs. 77,060. 

Held, the Income tax authorities were correct in law 
in refusing to carry forward the sum of Rs 77,060 as 
unabsorbed depreciation into the 1938-1939 assessment 
of the assessee. {^Derbyshire, C. J and Panckridge, 

/ ) Bengal Flour mills Co., ltd . in re, 

1941 I.T.E. 668. 

Ss. 10 (2) (vi), proviso (b) and 26 (2)— 

Accumulated unabsorbed depreciation allowance of 
owner of business^If available to successor. 

The depreciation allowance to which an owner of 
business is entitled to under S. lO (2) (w) of the 
Income Tax Act being a deduction permitted to him in 
respect of wear and tear of his plant and machinery 
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based on its cost to him, against the profits he may 
make when carrying on his business, is a statutory 
privilege personal to him so long as he carries on his 
business, \^henhe ceases to pay income-tax on bis 
business profits through ceasing to carry on his business, 
the permission to deduct ceases; it is not a right which 
passes to his successor under the Act, nor is it a right 
which he can transfer by agreement. S. 26 (2) of the 
Act says nothing as to any right of the successor to take 
advantage of the unabsorbed depreciation his pre- 
decessor might have been entitled to. Its effect is 
simply to provide that as regards the year of assessment, 
where a succession has occurred in the ownership of the 
business in the previous year, the successor is made 
liable to pay income-tax for that year on the total 
profits actually earned by the business during the previ- 
ous year {i.e.) the one in which the succession occurred 
— whether earned under the predecessor or the 
successor. {Derbyshire, C.J. and Panckridge^ /.) 
In the matter of INDIAN IRON AND STEEL CO.. LTD. 

1941 1.T.K. 539 = 46 C.W.N. 681. 

■■S. 10 (2) (viii-a) and (ix) — Constmctiofi and 

scope — Payment out of profits on specified basis as 

remuneration for secretaries, treasurers and managers 

It can be deducted as business expenditure — If profit 
sharing agreement. 

S, 10 (2) (viii-a) of the Income tax Act does not 
deal with employees of any particular class nor contem- 
plates the exclusion of any class; the business of a 
company or a corporation does not become an agreement 
to share profits unless the expenditure incurred in 
remunerating them falls outside the scope of Cl. (r.v) of 
S. 10(2), as being either capital expenditure or not in- 
curred for the purpose of earning profits or gains. The 
taxable profits or really net prohis can only be dis- 
covered when every outlay has been provided for inclu- 
ding expenditure out of income which has been incurred 
solely for the purpose of earning the profits or gains. 
Where an outlay incurred in earning the profits of an 
assessee company is the remuneration payable to the 
secretaries, treasurers and managers of that company, 
and it is not disputed that the assessee could not earn 
profits or -gains without secretaries, treasurers or 
managers, such expei'.diture has to be deducted from the 
profits and gains. It is necessary to scrutinize with care 
the sense in which the word “profits” or even the 
phrase “net profits” is employed. A sum which is to be 
regarded as “net profits” for the purpose cf ascertaining 
the remuneration of the agents of a firm or the secre- 
taries, treasurers and managers of a company, is only 

“net profits" in the different sense of being taxable 
when such remuneration can be classed as outside the 
scope of expenditure from income which is incurred 
solely for the purpose of earning profits. 

Dunkleyt J. — When there is an agreement between 
the assessee corporation and the secretaries, treasurers 
and managers under which before ascertaining the 
divisible profits of the assessee at all, the secretaries, 
treasurers and managers are to receive upon a particular 
conventional basis a commission as remuneration for 
their services, there is no agreement for division of 
profits, because in order that it can be held to be an 
agreement for division of profits, there must be a sort of 
joint venture and there must be one single profit fund for 
all purposes, not two profit funds to be ascertained for 
different purposes. Where there is one profit fund 
which has to be ascertained for the purpose of calcula- 
ting the remuneration of the secretaries, treasurers and 
managers, and another and quite distinct profit fund to be 
ascertained (after the remuneration of the said em- 
ployees has been fixed) for the purpose of calculating the 



'671 


THE YEARLY DIGEST, 1941 


672 


INCOME-TAX ACT (1922) S. 10. 

profits, divisible among the shareholders, there is no 
case for division of profits. In the second, the sum 
payable as such remuneration must of necessity appear 
as an expenditure or a “revenue charge’^ Such remu- 
neration is clearly an expenditure incurred by the 
assessee solely for the purpose of earning such profits or 
gains, within Cl, (x) of S. 10 (2)of the Income-tax Act. 

Baft/ Blasden, /.—In arriving at his “profits or 
gains” i.e.y assessable income, the subject is entitled to 
deduct from his gross revenue, among other things, ex- 
penditure solely incurred for the purpose of earning pro- 
fits or gains; and no method of computing that expen- 
diture can make its deduction unla'Aful. {kaSfr/s, C.J.^ 
Duvkleyand Blagdin, //.) COMMISSIONER OF IN- 
COME-TAX, Burma v. Bombay Burma Trading 
Corporation, ltd. 1941 Rang.L.R, 181= 

1951.0. 523 = 12 R.R. 40 = 1941 I.T.B, 166 = 

A I.R. 1941 Rang. 145 (F.B.). 
. — S 10 (2) (lx) — Allowance under — Expenses iU’ 

eurred tn defending suit — Suit filed agatnst assessee for 
rent and royalty as assignee of original grantee of min^ 
ing lease. 

A suit for arrears of rent and royalty was brought by 
the superior landlord, and the assessees were joined as 
one of the defendants in the suit as assignees of the 
original grantees of the mining leases. They successfully 
defended the suit and incurred a considerable sum as 
costs which they contended was deductible Irom the 
income, profits and gains under S. 10 (2) {ix) of the 
Inconte tax Act. 

//eld, that the costs incurred was not an expenditure 
allowable against profits under S. 10 (2) (/» of the 
Income tax Act inasmuch as the assessee’s defence in 
the suit had nothing to do with the earning of any profits 
or gains in the year previous to assessment or in any 
year at all prior to the year of assessment, and the suit 
was fought and the expenditure was incurred to prevent 
a liability for rent and royalty arising in the future. 

Per Panckridge, J. — The expenditure was of a capital 
nature and as such was not an allowance within S. 10 
(2) {ix) of the Income tax Act. {Derbyshire^ C.J. and 
JPanckridgCy J.) MaGNIRAM BaNGOR & CO., In re. 

I.L.R (1941) 1 Cal. 672 = 
1941 1.T.R. 673 = 46 C.W.N. 6. 

S. 10 (2) (lx) — Construction — Money-lending 

business — Suit against money lender for damages for 
breach of agreement to take over management of com- 
pany and to finance — Dismissal of suit — Costs incurred 
by assessee in defending suit — Claim to deduction of. 
See 1940 Dig.. Col. 707. COMMISSIONED OF INCOME- 
TAX. B. & O. V, Kameshwar Singh. 

196 I.R. 666=8 B.R.79 = A.I.R. 1941 Pat 197. 

3. 10 (2) (ix) — Deductions in respect of provi- 
dent fund contributions — Extent. See INCOME Tax 
ACT, Ss. 58-K (2) AND 10 (2) IX. 

I.L.R. (1941) Nag. 240. 
■■ 3. 10 (2) {^)—Bad debts — Assessee holding two 

mortgages over same property — Amo unt due on Xst mart 
gage exceeding value of property mortgaged^Assessee 
suing on Xst mortgage and claiming only amount of 
value of property and giving up second mortgage^ 
Claim to deduct amount of second mortgage as bad debt 
^Sustainability . 

The assessee held a mortgage for Rs. 40 000 and a 
second mortgage for Rs. 10,850, on the same property. 
In the year of assessment, when the principal and inter- 
est due on the first mortgage amounted to Rs. 71.220, 
the assessee filed a suit limiting his claim to Rs. 50,000 
on the first mortgage and giving up his claim on the 
second mortgage, as the security was not worth more 
than Rs. 50,000. The assessee claimed from the 
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Income-tax authorities a deduction of Rs. 10,850 
(the amount of the second mortgage) from his profits 
as bad debt. The Income-tax department resisted the 
claim on the ground that the two mortgages were in sub- 
stance one transaction and the suit must be deemed to 
be one for the recovery of the principal due under both 
the mortgages, and that therefore the claim for deduc- 
tion was not tenable. 

Held, that the assessee had in truth and fact incur- 
red a loss of capital of Rs. 10,850 on the second transac- 
tion w'hich he was entitled to have deducted as a bad 
debt. The substance of the matter as distinguished 
from the strict legal position cannot be regarded in 
revenue cases. {Leach C./., Somayya and Patanjali 
Sastri,JJ.) CHOCKKALINGAM ChETTIAR t/, COM- 
MISSIONER OF Income-tax. Madras 

1961.0 31 = 14 R.M. 241 = 63 L.W. 788 = 
1941 M.WN. 623 = 1941 I.T R. 278 = 

AI.B. 1941 Mad. 492 = 1941 1 M.L.J. 776 (F.B.). 

3 10 (2) {Tiy-Bad debt— Debt— When become^ 

bad — Question of fact— Onus of proof. 

It is purely a question of fact as to when a debt 
becomes bad. The onus of proving that a debt has 
become bad and when it has become bad is on the 
a>sessee. {Dalip Singh and Ram Lall^ J J.) BaNI 
MaL DaLAL V. COMMISSIONER OF INCOME-TAX 

1941 1.T 222 

S. 10 (2) (xi) — Bad debt — Debt — When becomes 
had or irreccrverable— Insolvency of debtor— If debt 
becomes irrecoverable at once — Date on which it becomes 
bad 

It is not possible to argue that merely because a debtor 
had become insolvent therefore the debt was irrecovera- 
ble or to what extent it was so irrecoverable. This 
would be a matter which would turn on a variety of 
circumstances which would include the amount of pro* 
perty at the disposal of the in.«olvent, the skill with 
which the sale was conducted, which in the case of 
official auctions might be presumed, and on circumstan- 
ces which nobody could entirely foresee in the future, 
such as the presence of bidders and the amount of 
property which could be attached and sold in insolvency 
proceedings which again might be a varying factor. The 
market value of a debt in 1933 could not be determined 
by the amount received as dividend in 1936. In 1923, 
a Hindu joint family loaned a certain sum of money to 
a firm A', which went insolvent in 1925. In 1933, the 
family dissolved, certain immovable property and certain 
debts were allocated to various members of the family, 
but certain joint debts due to the family, which carried 
on money-lending business, were taken over as they 
stood, by the members of the joint Hindu family. In 
other words, the debts were taken over at their book 
value by the new firm which consisted of the members 
of the disrupted joint family but which was obviously 
a separate person from the joint family which had 
dissolved itself in 1933, Insolvency proceedings against 
the debtor firm AT were then pending. In 1931, a sum 
of Rs. 3161-14-0. had been paid as a dividend. In 1934 
and 1935, other sums were paid, but on 11—6— 1936, a 
final dividend was declared amounting to Rs. 15112 6, 
The total amount received was thus Rs. 5210-15-6 out 
of the total loan of 18,000. The assessee claim the right 
to write off the difference namely, Rs. 12789 3 6, in the 
accounting period of 1936-1937, The Income-tax autho- 
rities rejected this claim, holding that the bad debt so 
far as it was a bad debt originally had been entered in 
the books of the new firm, and no bad debt was there- 
fore deductible in the year of assessment* 

^fldf that the only date on which it could be said 
that the debt became finally bad would be 4-6-1936, 
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when a final dividend was declared) and the assesses 
was therefore entitled to deduct the sum of Rs. 12,789* 
3*6 as a bad debt in the assessment year. {Daiip 
Singk and Ram Lall^ //.) DEOKI Nan DAN v. COM 
MissiONER OF Income TAX» Punjab. 

1911 1 T.R. 202. 

S. 10 (2) (xi) — Bad debt — Proof — Debt written 

off in assessee^s books-^ 2 f sufficient. 

The mere fact that a debt had been written off in the 
books of the assessee does not prove that the debt is 
bad or irrecoverable. {Dalip Singh and Ram [jilf JJ2) 

Shyam Chambers, Ltd. v. Commissioner of 
Income tax, PUNJAB. 1941 I.T.E 224. 

”S. 10 (2) (xi ) — Bad debit — Question as to — 

Decision on — If res judicata — Claim to deduction on bad 
debts disallowed as premature — Claim in succeeding 
year — Decision that debts had become bad long before^ 
Legality — Finding of fact — Interference by High 
Court, 

In respect of the assessment for the year 1934*1935 
the assessee made a claim to write off as bad debts, three 
debts. The Income-tax authorities came to the conclu- 
sion that these debts were not (had not become) bad 
and therefore held that the assessee’s claim for deduction 
in respect of these debts was premature. In the follow- 
ing year 1935-1936, the assessee again claimed that 
these debts were bad debts. The Income-tax authorities 
now came to a different conclusion and held that the 
debts had become bad long before the accounting year 
and therefore no allowance could be made in respect of 
these debts in that year. 

Held, (l) that though the Income-tax authorities 
^ere not bound by the rule of res judicata or estoppel 
by record yet they could reopen the matter of assess 
ment oniy if fresh facts came to light which, on invesil- 
-gationt would entitle them to come to a conclusion diffe- 
rent from that of their predecessors; (2) that as there 
were fresh materials placed on the second occasion, 
^hich were not shown to have been placed before the 
authorities on the former occasion, it could not be said 
as a matter of law that the Income-tax authorities were 
not entitled to come to a different conclusion; (3) that 
the question whether the debts had become bad long 
before was a question of fact, and when there was evi- 
dence to support it, the High Court could not disturb 
Ihe finding of the Commis^ioner of Income-tax. (Har- 
ries, C. /. and Fazl AH, /.) KANIRAM Ganpat Rai 
V COMMISSIONER OF INCOME TAX. BiHAR AND 

Orissa 19^ ^ ^ 464 = 7 B.B, 778= 

13 R.P 725= 1941I.tr 332= 
AI.R.1941 Pat. 627. 

— — S, 12 — “Income'* from other sources — Periodical 
payment made to assessee as consideration for abstaining 
from doing particular act— Object of agreement not fo 
secure income to assessee— If capital payment or taxabli- 
income. INCOME TAX .ACT, SS- 6 (/), d^ ) a^D 

(ti), 7, 10 AND 12. 1941 1.T.R 642 

— — S 13— Burden of proof— 'Accounts — Noffpfo- 
duction — Assessee pleading non-maintenance of accounts 
—Onus— Income tax Officer— If can disbelieve improba- 
ble circumstances. 

In the case of an assessment under the Income-‘ax 
Act the only person who has knowledge of all facts in 
regard to the maintenance of accounts is the assessee 
himself. The burden in the first instance is alwavs on 

him to establish that accounts asked for are not main- 
tained. and his attempt to prove that point may always 
be met by reliance on circumstances indicating that the 
evidence given or led by him cannot be relied upon 
The Income-tax Officer is entitled to disbelieve impro- 
.bable statements and to ask for something more to be 
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produced by the assessee which will satisfy him and the 
appellate authority that the accounts demanded are not 
in fact, maintained, (yorhe and Bennett,//.) Kan- 

haiya Lal Umrao Singh v. Commissioner on 

INCOME-TAX C. AND U. P. 1941 I.T.R 226 = 

„ «« , A.I.R, 1941 Oudb 27Q 

TV 24— Relative appJicabiJiiy. See 1939 

Dig., Col. 661. COMMISSIONER OF INCOME TAX P D 

AND U. P. z*. BaoridaS. I.L.R. a94l) Nag 3fin 
S 13, Proviso-^,, 
assessee— Necessity. 

An assesset whose businesss was to sell gold and 
silver was served with notices undrr S. 22 (4) and S 24 
(2 of the AC, and the assessee’s munib was speah'aMy 
questioned ,n respect to the profit^ from the gold and 

Silver transactions. The Income tax Officer^ apDlied 
proviso ,0 S. 13 in respect of iransaction's 

that the Income-tax authorities were justified 
without gtvtng any other kind of notice to the a“se fee 

in applying the proviso to S. 13 in lespect to ’ 
tions in gold while accepting the books of accounUn 

respect to transactions in silver. {Colliuer 

//) Ganeshi Lai. Chhappan Lal T ComC’ 
S,ONER Ok income TAX I.L E, igjo) 

12o i.C o06 = 13RA 429= 1941 AT T *70 
1941 A.W.R, (H C ) 61 = :94i I T E HZ 

S. 13, yiOViso-Fxercise 0/ discretto*. v 

Interference by Court- When justified 

The language of the proviso to S. 13 make^ If .ixa 
that discretion is vested in the Income tax Officer* bu[ 
obviously It was not the intention of the Lenis^f * 

such discretion should be arbitrary Wha^L/r ^* 
has to con-ider is whether the Income tal o^ 

rrrhf iLitTrii" " <be‘!onS 

deducible from the assessee's regu!’arl7'keprb 
accounts; if he did exercise his ludgmentTnrf hm® 

the proviso, his discretion Lnnot be infer f 

Lal V. COMMISSIONPR OF iN^olfp i AX ^ ““-'PPAN 

ILR (1940) All 806=19310 fiofi- 

S 14 = 19«i„%X 

ceivi„g®m\1nfe'^ce*''I^firrk1rg~";ol"^^ 

1910 Dig . Col 710. 

Tax. C. P, and U P RUDH Kt MAEI 

S 14 = Oudh 22, 

rofiur^etiarM— rt 

a member of the undivided family- Afai^ 
under ag^emen^ between PartJZsnT::27^^^^^^^ 
quent disruption of the family- 

from payment of (ax if available ^^^fuption 

The widow of a Hindu coDarcenarv u 

self a member of the .oparcenary bod^i maf ^ 
less be a me her of the undiviuet?' HinH 
Where in settlemen of di puies between a 

and iheo'her memhers. asum is agie^d 

her monthly a> maintenance for het Me and Jif 

ly there IS a disr.iptini, „f the joint f j„j, “^^duent- 

thereafter rontinufs to be a member a u\ 2 
ded family -ith each of the en'ide. i, m 
family dis-upted. irre.spe. tive of whether an\ 
consisted of ne mal,- member ^ 


such 


entity 


HiHie memner t r of « ^ 

members Upon this vieu ^he win he ev! 

payment of Income-tax under S. 14 fn ...r 

tax Act [Collister and Baipai / / \ du * 

/ nfiAGW A*ri 
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Commissionek ()F Income-tax, U. P. and C. P. 

IX R (1941) All. 43 = 193 1.0. 236 = 13 R. A. 418 *= 

1941 I T.R. 31= 1940 A.L.J. 848 = 

1940 A.W.R. (H.O.) 664 = A.I.E. 1941 AH 83, 

3. 14(2)ib) — Exemption under — Claim for — 
Facts to be shc^vn. Set 1940 Dig., Col. 7l0. KaN- 
HAIVA LAL GOENKA V. COMMISSIONER OF INCOME- 
TAX. I.L.E. (1940) All. 796 = 192 I.C. 630= 

13 R. A. 333 = 1941 I T.R. 70 = 

AXR. 1941 All. 15. 
(as amended in 1937). S. 16 (3) (a) 

{\X)— Applicability ~ Hindit joint family — Father 
(iHd sonf and daughters — Partition — Shares of 
minor children made part of assets of partner^ 
ship and minors admitted to benefits of partnership-^ 
Jnclusion of minor children s income in fathers total 
income — If instilled. 

There is no warrant for holding that unless a nwnor is 
ffdmitiecJ to the benefits of a partnership without any 
contribution to the assets. S. 16 (3) (a) (»V)ofthe 
Income-tax Act (as amended by the Amending Act of 
1937) has no application. There is nothing in the section 
which justifies tl»e Court in drawing a distinction between 
a case where a minor’s property is with a firm and the 
cose where the minor is allocated a share without any 
contribution to the assets. The section can only be con- 
strued in accordance with the word> used in it. The 
nssfssee, the head of a Hindu joint family, was a partner 
in two firms. The family (the assessee and his sons) 
became divided several years before l937, and since then 
he was being aS'e>sed as an individual on his total in- 
come including his share of the profits in the two firms, i 
The as-^essee’s sons and daughters, some of whom were I 
minors, weie also partners in the two firms into which 
the family business was converted. In the year of 
account, 1939-1940 the Income-tax department applied 
f>. 16 (3) (rt) (rf) of the Income-tax Act which was' 
inserted by the Amending Act of 1937 which came into ! 
forceonl— 4 — 1937. and held that to the assessee’s in 
come should be added the partnership profits which were 
allocated in that year to his minor children. The asses- 
see contended that this was contrary to the section on the 
ground that the minors were not admitted gratis into the 
firm, but owed their membership to the fact that they 
contributed to the assets their shares in the joint family 
property. 

Held, that S. l6 (3) (d) (/7) was rightly applied to the 
case ; the partition of the family put an end to the joint 
-status and the family properly ceased to exist as family 
assets. The assets devolved on the partnerships, and the 
minors were, under S. 30 of the Partnership Act, ad- 
mitted to the benefits of the partnerships, and such 
benefits fell within the statutory provision, vit., S. l6 (3) 
(a) {it). {Leach. C,J., Wadsworth and Pataniali Sastri^ 
JJ.) COMMISSIONER OF INCOME TAX. MADRAS r/. 
K.M.S. Ij^KbHM XNjER. 1941 1.T.B. 668 = 

54 L.W.732= 1941 M W.N. 1068 = 
A.IR 1941 Mad 924 = (194l) 2 M.L.J. 891 (S.B.). 

as amended by Act IV of 1937), S. 16 (3) 

{i\i)— Applicability — Transfer by husband to wife on 
account of natural love ani affection — If one for 
^'adequate consideration' — If fills under S, 16(3) 

(lit). 

'The word "consideration” in S 17 (3) (/7i) of the 
Ijicome-tax Act, as amended in 1937. is used in its legal 
sense, and must be given a meaning similar to that which 
il haA in the Contract .\ct, A transfer by a husband to 
•his wife on account of natural love and affection only 
without any monetary consideration passing from the 
wife to her husband, cannot be held to be a transfer for 
consideration; and in any case it is not a transfer for 


INCOME-TAX ACT (1932), S. 16. 


"adequate consideration” within the meaning of S. 1 7 
(3) (//7). Transfers by a husband to his wife of assets 
otherwise than for adequate consideration cover all 
transfers in the nature of gifts or transfers made purely 
on the ground of natural love and affection; and a trans- 
fer on the ground of natural love and affection falls 
under S. 16(3) (//V). {Harries^ C. J. Fazl Ali and 
Manohar Lall, JJ,) H. P. BaNARJI v, COMMIS- 
SIONER OF INCO.ME-TAX, B. AND O. 


20 Pat. 202 = 192 1.O. 204 = 13 E P. 430= 

7 B.R. 346 = 1941 1.T.R. 137 = 21 Pat LT 1096 = 
1940 P.W N. 1016=A.I,B. 1941 Pat. 69 (F.B.). 

(as amended in 1937), Ss. 16 (3) and 26-A— 

Application for registration — Refusal on ground that 
partnership was brought about only for avoiding proper 
taxational f justified — Partnership — Alteration of 
partners and shares tn new partnership after introduce 

tion of S . It {Z) — Finding that it is not getiuine If 

justifies refusal. 

The assessees were a firm carrying on business in the 
names of Central Talkies Circuit , in Bombay and until 
14th July, 1937, the partners were (1) V. H, Desai, 
with 3 annas share, (2) his wife with 3 annas share, (3) 
his minor son with 2 annas, and (4) his major son with 
two annas, and two outside partners. After the amend- 
ment of S. 16 (3) of the Income-tax Act. by Act IV of 
1937, a partnership deed was executed on 14—7 — 1937 
unaer which the mother of V. H Desai was subtituted 
for his wife and minor son and she was given 4^ annas. 
That is to say, the 5 annas which had previously been 
divided between the wife and the minor son were distri- 
buted as to i anna for V.H. Desai and 4i annas for 
the mother, who thus became entitled to 4i annas, the 
largest share in the firm. The object of the alteration 
was to avoid the effect of S. 16 (3) of the amended Act. 
On an application to register the firm the Income-tax 
department refused registration on the ground that the 
partner-hip deed was one prepared only to avoid "pro- 
per taxation/* that it was not a genuine partnership, in- 
asmuch as a large cash balance of nearly a lakh and a 
half existed in the partnership in 1937, which made it 
unnecessary to secure anew financing partner; there 
was no evidence that the mother knew anything about 

the business or had assisted in the conduct of the 
business in any way. 

Held, that there was evidence to justify the finding of 
the Income-tax authorities that the alleged partnership 
was not a genuine partnership, and the order refusing 
registration was therefore justified. 

Per Beaumont. C./.— That the partnership deed was 
one prepared only to avoid “proper taxation” would not 
be a good ground for refusing to register. Any one is 
entitled so to conduct his affairs within the law as to 
avoid the incidence of taxation, and if a man finds that he 

will suffer less in taxation by carrying on business in 

partnership with his mother rather than his wife he is 

entitled to select his mother. But the partnership must 

be genuine partnership. 


«-wuiu manage ois attaii 

as to pay the least tax which he might be liable for I 
may do so provided the whole action is within the 
{Beaumont. CJ. and Kania. /.) CENTRAL TaLKII 

Circuit, Matunga, In re, 

I.L.E. (1941) Bom 384 = 1961.0. 714 = 14 E.B 70 

1941I.T.R. 44 = 43 BomL.B, 268 


BOm. 200. 


——(as amended by Act IV of 1937), S 16(8) 

scope-^Transftr by husband to 
wife-^Valtdtty-^If affected, 

^ct,as amended in 
193/, IS not directed towards transactions between 
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income-tax act (1922), S. 16. 

husband and wife and in no way invalidates such 
transactions. The transactions are assumed to 
be valid, and the income arising from the trans* 
ferred assets is the income not of the husband but 
of the wife who received the assets from the husband by 
transfer. The section in no way affects the validity of 
the transfer, but only provides a method by which the 
income of the property transferred is to be assessed, and 
it provides that such income will be included in the 
husband’s income for purposes of taxation and will not 
be taxed separately. {Harries^ C.J.^ Fazl Ali and 
Manohar Laiy JJ.) H. P. BANARJi v. COMMISSIONER 
OF Income tax B. and O. 20 Pat. 202- 

19210. 204 = 13 K.P. 430 = 7 BR 346 = 

1941 1.X.R. 137 = 21 Pat.L.T. 1096 = 
1940 P.W.N. 1016 = A.I.E. 1941 Pat. 69 (F B). 
(as amended by Act IV of 1937 ', S. 16 (3) 

(iii) — Scope — Retrospective operation — Income from 
assets transferred before Amending Act — // coiered. 

There is no reason why S. 16 (3) {iii) should not be 
held to apply to a wife’s income arising from assets 
transferred to her by ner husband before the Amending 
Act of 1937 came into force. The sub-section is to have 
effect in respect of any income chargeable to income-tax 
for any year subsequent to that date. The wording of 
the sub-section is wide enough to cover not only income 
from assets transferred by a husband to his wife alter the 
passing of the Act but also income arising from such 
assets transferred before the passing of the Act. {Har 
rieSj C. /.f Fazl Aii and Manohar LalfJJ.) H. P. 
BANAFJI V. COMMISSIONER OF INCOME-TAX, B. AND 
O. 20 Pat 202=192 I.C. 204 = 13 E.P. 430 = 

7 B E. 346 = 1941 1 T E 137 = 21 Pat L.T. 1096 
1940 P.W.N. 1016=A.I.E. 1941 Pat. 69 (F B ). 

S. 22 (2) — Notice to assessee, an undivided 

Hindu family — Capacities other than the relevant one 
not scored out — Assessee not misled — Validity of notice 
1940 Dig., Col. 7l0. GOPAL DaS ParSHOTtam 
DaSS V. COMMISSIONER OF INCOME-TAX. 

I.LE. (1940) All. 841=192 I.C. 41 = 
13 E.A. 286=1941 1.T.B. 130 and 372. 
■ ■■ ' S. 23 (2) — Notice under — Necessity — Assessee 
informing Income-tax Officer of omissions. See 1940 
Dig., Col. 711. GOPAL Das PARSHOTTAM Dass V, 
COMMISSIONER OF INCOME TaX. 

IL.R.(1940) All. 841 = 
192 I.C. 41 = 13 E.A. 286 = 1941 1.T.E. 130 and 372. 

S. 23 (3) — Issue of notice contemplated by — 

When assessment can be made under S.23(4). See 
1940 Dig , Col. 711. Gopal DaS PaRSHOTTAm DaSS 

V. COMMISSIONER OF INCOME TAX. 

I L E. (1940) All. 841 = 192 I C. 41= 
13 E.A. 286 = 1941 1.T.R. 130 and 372. 

Ss. 23 (4) and 66 {2)— Assessment under S. 23 

{if)— Question of law that can arise—Materials on 

which Court can come to a finding. 

In the case of an assessment under S. 23 (4) of the 
Income-tax Act the only question of law that could 
arise is whether there were any materials upon which 
the Income-tax Officer concerned could find that there 
was no sufficient cause excusing the assessee from com- 
plying with the requirements of law as prescribed by 
3. 27 of the Act. In cases of this kind the giving of 

positive evidence by the department about fads which 
are within the special knowledge of the opposite prty is 
almost out of question, and the materials which come 
within the description of circumstantial evidence or 
general probabilities which would justify a presumption 
under S: 114 of the Evidence Act, are materials upon 
which the court can come to a finding just as 

it could upon positive evidence. iXorke and Bennett, 


INCOME-TAX ACT (1922) S. 26. 

JJ.) CHATURBHUJ V. COMMISSIONER OF INPOMF 
Tax.U. P. and C. P. 1941 O.A. 600 = 

1941 O.W.N. 757 = 1941 A.W.R. fC.C.) 203= 
1941 A L.W. 696=1941 1.T.E. 286 = 

A.I.E. 1941 Oudh 446 

^Ss. 23 (4), 30, 31 and 66 (2) and (3)— Assess- 
ment under S. 23 (4)— Order of Assistant Commissioner 
rejecting appeal if an order under S. 3l -Question of 
law referable under sub S. (2) or sub-S. (3) of S 66— 
If exists, 1940 Dig., Col. 712. Sheodutt Rai 

COMMISSIONER OF INCOME TAX, V. P 

I.L.R. (1941) All. 1 = 192 1.C 614 = 13R.A 349 = 
« , 39^1 A.L.J. 12 = 1941 1.T.E 118. 

B. ^4 — .^et o/r— Assessee havingthree shopi — One 
stopped in accounting year-losses in same made up of 
bad debts interest and miscellaneous items of expenses— 

Right to set-off against profits of other shops— Bad debts 
— When to be wiped out. 

The assessee, a Hindu undivided family, carried on 
business in three shops in three places at Cawnpore at 
G C. and fj. The first and thii d .shops did business in 
cloth and spices on commission, and the second did busi- 

assessment year 

1937-1938, the accounts of the said year being from 

I9th August 1935 to 21 st August, 1936. it was ^found 

that the third shop at II. was closed within two months 
of the commencement of the account year. / ^ on l7rh 

7p'rofit but 

the third according to the assessee suffered a loss on 
account of interest and bad debts, etc., which the assessee 
sought to set off against the profits of the first two shoos 
under S. 24 of the Income-tax Act. According to the 
accounts of the third shop, business was done for the 

uT ® Profit of 

o claimed were 

“P account of interest 

Rs. 9 j 94 on account of bad debts and Rs. 469on 

account of miscellaneous items of expenses. The entire 

loss of Rs. 10,9-17 was written in the books as having 

been incurred in the accounting year and none of thf 

losses were accounted for in any year before the account 
ing year, '-wum 

that the mere fact that the books showed 

entries on the credit side only for the 6rst ten davrdiri 
not necessarily prove that the shop was discontin,,»H 
after 10 days, and that the business having been 
continued after two months of the accounting vear 
benefit of such a state of affairs ought to so t,^ ,k! 
assessee and not to the Income-tax Department- tdy 

that bad debts were legacies of years .Lt Ce 

before but became bad debts which bad to be wined nTt 
in a particular year w-hen all hopes of their recoverv 
were gone ; and (3) that the assessee was therefore ent! 
tied to a set ofii of his losses in the third shop against 
the profits made in the other two shops of the asses... 
{Collisur and Bajpai, JJ?, HulASILaL EAMDavat 

1941I.T.E 636 

S. 26 A (1) and Presumption under Cl 

(3) when arises— Rebuttal . 

Where a business has permitted itself to be assessed 

once as a joint family business, under Cl. (3) of S 25 A 
of Income-tax Act, it must be deemed to continue ^ 
joint family business until an order under Cl 
S. 25 A has been made. {Bennett and Model ev / / y 
CHHEDI LALNaNDKISHORE v. COMMISSIONfr 
Income-Tax, U P. & C.P. 1941 o.W N i<in9 * 
1941 A.L.W. 1101=1941 A.W.E. {6.6.) 387^ 

1941 O.A. 986. 

Ss. 26(2) and 10 (2) (vl), Erovigo (b) 

Accumulated unabsorbed depreciation allowance oi 
owner of business— If available to successor. .SV^ 
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INOOME-TAX ACT (1922), S. 26. 

Income-Tax Act. ss. lO (2) (wj, proviso (d) and 

26 (2>. 46C.W.N. 681. 

Ss. 26 (2) dtlld 44 — Applicability— Partnershtp 

— Dissolution — One partner continuing business If 

^'succeeds*' to business— Ex-partner— /Issessed on share 
of profit — Fresh assessment on '^successor'' — If justi' 
fied. 

A partner who continues the partnership business 
after dissolution of the partnership “succeeds” to the 
business within the meaning of S. 26 (2) of the Income- 
tax Act. S. 44 of the Act applies only when there has 
been a discontinuance of the business; where a partner 
retires and the remaining partner continues the business, 
the section which applies is S. 26 (2) and not S. 44! 
The assessee entered into a partnership with another in 
1935 for the production and distribution of a cinema 
film. In May. 1936, the assessee’s partner retired from 
the partnership receiving an amount of Rs. 9,524, which 
represented his share of the profits, and thereafter the 
as.sesste continued and carried on the business. 

Ileldf that S. 26 (2) of the Act applied to the case 
and the assessee was liable to assessment on the sum of 
Rs. 9,524, representing the ex-partner’s share of the 
profits of the film business. 

Held also, that even if the ex-partner had been assess- 
ed on this amount, a fresh assessment could be levied on 
the assessee, and the tax recovered from the ex-partner 
might be refunded to him. {Leach, C.J., Ktngand 
Pataniali Sastri, JJ) KaRUPPIAH PILLAI v, COM- 
MISSIONER OF Income-tax. Madras. 

IL.E (1941) Mad. 220 = 19410. 118 = 

'13E.M. 746=63 L W. 210^=1941 M.WN. 317^ 

1941A.L.W. 661=1941 I.T.E. 1 = 
A.I.E. 1941 Mad. 265= (1941) 1 M.L.J. 120 (S.B.). 

— — Ss. 26 (2) and 10(2) (vi) — Assessee succeeding 
to business in middle of previous year — Claim for 
depreciation — Basis of compulation — Pre and post- 
succession periods. See IncoME-Tax ACT. SS. 10 (2) 
(vt) AND 26 (2). 45 O.W.N. 681. 

S. 26 (2)— Facts giving rise to consequential 
question whether there is “succession’* within meaning 
of S. 26 (2) — If a question of law. See 1940 Dig., Col. 
713. COMMISSIONER OF INCOME TAX, BURMA 7^ 
A.L.V. R. P. FIRM. 1941 Eang.L.E. 46 = 

1921.0. 661 = 13 EE. 182 

S. 26 (2)— When a person can be said to have 

“succeeded’* under See 1940 Dig., Col. 714. COMMIS- 
SIONER OF INCOME-TAX. BURMA A. L V R P. 

Firm. 1941 Rang LE 46 = 

o ® ® 1®2= 192 I.O. 661. 

S. 26 (2 ^lOVX^a-Applicability— Requisites— 

'"Cannot be found'*— Meaning of. 

It cannot be held that a firm which has been dissolved 
“cannot be found” within tlie meaning of the proviso to 

S. 26 (2) of the Income-tax Act, notwithstanding that 

all the members of the firm are alive and can be found. 
Before the proviso can be brought into operation, it must 
be established that the person succeeded “cannot be 
found,” that is. he must be dead or has disappeared. 
The proviso cannot be applied when the person succeeded 
is alive and his whereabouts are known or can be ascer 
tained. {f^ach, C.J., Somayya and Patanjali SaUri 
//.) COMMISSIONER OF INCOME-TAX, MADRAS v 

National ('ncle Importing Co. 

IL R. (1941) Mad. 868 = 196 10 636 = 

1941 M W N. 880 = 1941 I T E. 602 = 64 L W 90 = 
A.I E. 1941 Mad. 673= (1941) 2 M.L.J. 162 (T B ) 

—r' in 1939) S 26- A and Income- 
tax Eulee, E. 4— into—p(noerof In- 
come tax Officer to inquire whether partnership deed it 
genuine. 


INCOME-TAX ACT (1822), S. 30 

Beaumont, C.J. R, 4 (new) of the Rules under 
b. 26 A of the Income-tax Act as amended in 1939 does 
not alter the law as it previously existed; it onl) makes 
the true effect of R. 4 clearer than it was under the pre- 
vious wording. Both under the old and the new rule, it 

is open to the Income tax Officer to say that the shares 

which appear in the deed of partnership produced with 
an application for registration are not the true shares of 
the partners and therefore, there is no proper application 
by the requisite firm. If it were shown that one of the 
partners was only a nominee of a share allotted to him 
or another for another partner, the deed would not then 
specify correctly the individual shares. It must specify 
correctly the individual and beneficial shares. 

Kania, J. R. 4, as amended in terms, gives power to 
ihe Income-tax authorities to Inquire and determine 
whether the deed put forward is genuine and also whe- 
ther the partnership is constituted as stated in the deed. 
^eaumont, C.J. and Kania, /.) CENTRAL TALKIES 
Circuit. Matunga, in re. 

I.L.E. (1941) Bom 384 = 195 I.O. 714= 14 E.B 70= 

43 Bom L.E. 268 = 1941 I T.R. 44= 

o A.I E. 1941 Bom 206. 

^ Ss. 27 and 66 (2) and tS) -Existence of suffi- 

of S. 27- Reference under 

b 00 2) or (3), If competent. See 1940 Dig.. Col 714 

SheoduttKaIj. Commismoner of income iax; 

o All. 1 = 1921.0. 614 = 

349=1941 ALJ. 12 = 1941 I.T.E. 118. 
——^. 2^-^ervtce of notiee-Service on person 
authorised to receive postal articles under letter of 
authonzatun — Sufficiency — Person ditchargtd from 
service but letter of authority not cancelled — F.ffect 

In a letter of authority d iied 9— 9— 1937, which the 
asses^e sent to a Sub-Postniaster. the assessee staled 
that he had given authority to AT, who was his acting 
manager, to sign and take delivery of all postal articles 
addressed to the assessee. This letter of authorixation 
was cancelled only in February, 1938 ; until that date X 
continued to receive postal articles addre-sed to the 
assessee, A notice of demand was sent by the Income- 

tax department and accepted by AT on 14 12—1937 

It was contended that the services of X as acting mana- 
ger were d.spenseo with in October, l9)7. and iLefoie 
the notice was not validly served on 14 — 12—1937 

that since the letter of amhotixation was not 
cancelled until February. 938. ^ continued to 4 "he 
a sessee s representative for receiving postal communi- 
cations for purposes of S. 29 of the Income-tax Act, and 
the service of notice eflfec.ed on A' on 14-12-1937 was 
validly effected and not illegal. (Collister and Baipai 
JJ *) KiSHORI LaL MaKUNDI LaL. /w re 

S 194H.T.E. 193, 

30— Assessment under S 23 (4) wrnnoiv 

treated as under S. 23 (3)-— AoDeal— Te<r to 

1040 nifT to determine, 

TAX Commissioner of Income- 

tax. Bombay v. Gangaram Kanayalal & Co. 

T,SzSz‘r! 

Where an assessee questions the jurisdiction of ik» 
Income tax Officer of a particular pla« to dlTwUh his 
assessment and the place of assessment is deeWed under 
the provisions of S. 64 (3) of the Act, after obtaining an 

the n^saTv and after 

the n^ssary correspondence with the Incometax 

authorities concerned, and the Income tax Offi«rpro- 

ceeds to make an assessment, the plea of 

cannot be raised before the Assistant Commissl^o 
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INCOME-TAX ACT (1922). S. SO. 

on appeal under S. 30. and the High Court can- 
not deal with the question under S. 66 of the 
Act. In such a case it cannot be said that the 
proviso to S. 64 (3) has been ignored, for the 
proviso only requires that the assessee should have had 
an opportunity of representing his views and not that he 
should have been formally heard on his objection. The 
filing of the affidavit represented the views of the assessee 
and he need not be heard after the department had come 
to a decision on the point. {.Collister and Baipai, //.) 

Kanhaiya Lal Goenka V. Commissioner of In- 
come-tax, U.P. I.L.R. (1910) All. 785= 

193 1,0 725 = 13 E.A. 445= 1941 1.T.S. 25= 
1940 A.L.J. 856 = 1940 A W.B. (U.C.) 656 = 

AXE. 1941 All 129. 

— S. ZO^Scap^ — Partner of firm — Appeal against 
order assessing him personally — If can ask for re open- 
ing of assessment of firm. 

An individual partner may appeal from the assessment 
of the firm of which he is a partner; but he cannot, in 
an appeal from an order assessing him personally, ask 
for a re-determination of the question of the assessment 
of the firm and the income which has come to his share 
according to ihat assessment. {Dalip Singh and Ram 

Lall . JJ ) SuRAj Dev Khanna v. Commissioner 
OF Income-Tax, Punjab. 1941 I.T E. 190. 

■3. 30 (1) — Order refusing registration under 
S. 26-A— Appeal prior to amendment of 1933. See 
1940 Dig., Col. 7l5. COMMISSIONER OF Income tax, 
Bombay Bassantram. 1941 I.T.E. 254. 


(as amended in 1933), S. 80 (l)“Scope— 

Order refusing to register firm made prior to amend- 
ment — Appeal — Competency. See l940 Dig., Col. 715. 
COMMISSIONER OF INCOME-TAX, BOMBAY V. GaNGA- 
RAM KANAYALAL & CO. 13 E.S. 139 

S. 34— Construction — “Escaped assessment” 

— Meaning of — Income not a-^sessed to tax owing to 
mistake — Subsequent proceedings under S. 34 — If 
justified — “Assessment” — Meaning of. See 1940 Dig , 
Col. 716. P. C. Mallick and D. C. AICH, In re. 

191 1.C. 118 

— — S. 34 — Initiation of proceedings under — Prior 
quasi- judicial inquiry — If condition precedent. See 1940 
Dig.. Col. 7l7. COMMISSIONER OF INCOME-TAX, 

Bengal j'. Mahaliram Ramjid^s. 

I.L.R. (1940) Ear. (P.C.)242. 


34 — Jurisdiction-^Conditions for exercise of 

Power of re-assessment — Assessee — If to be heard before 
proceedings are decided upon. 

To enable the Income tax Officer to initiate proceed- 
ings under S. 34 of the Income-tax Act, it is enough 
that that officer on the information which he has before 
him and in good faith considers that he has good 
ground for believing that the assessee's profits have for 
some reason escaped assessment or have been assessed at 
too low a rate. He is not required to convene the as- 
sessee, or to intimate to him the nature of the alleged 
escapement or to give him an opportunity of being heard 
before he decides to operate the powers conferred by 
S, 34- {Collister and Bajpai^ //-) INDIAN 
National Tannery. In re. 1941 I.T R. 618. 

§3 42 (1) and 43 — Business connection in rela- 
tion to actual transactions in question — If necessary — 
*Acent* — Meaning of. 1940 Dig., Col. 7l7. Bank 

OF Chettinad, Ltd. v. commissioner of income- 

tax Madras. I.A. 394= 

I L B. (1941) Mad. 89 = 1941 A L W. 76 = 
1941A.W.E (P.O.) 17 = 1941 O.A. 440 = 

43 P.L E. 281 = 73 C.L.J 387 = 
I.L.B. (1940) Kar. (P.O ) 371 = 
1941 O.W.N. 74=43 Bom.L.E. 132 (P.O.). 


INCOME-TAX ACT (1922). S. 54. 

S. 44 — Applicability — Partnership— Dissolution 

— Retirement of one partner and receipt by him of share 
of profits — Business continued by other partner — Lia- 
bility of latter as ‘successor’ to assessment on such share 
of profits— S. 26 (2). See INCOME TAX ACT, Ss. 26 
(2) and 44, 1941 I T E. 1 (S.B.)- 

S. ^Z’-Recovery of tax— Remedy of Crown — 

Right of suit — Limitatijn. 

S. 46 of the Income-tax Act prescribes only a 
summary remedy and there is nothing in that section or 
in the other provisions of the Act to indicate that that 
is the only remedy by which income tax is recoverable. 
The time-limit prescribed in S. 46 (7) of the Act 
obviously applies to proceedings under that section. 
When income-tax is assessed, it becomes a debt due by 
the assessee to the Crown. The Crown as a creditor has 
the ordinary right of suit against the assessee. This is 
a right under the common law and there is nothing in 
the Act to take away this right. A suit for recovery of 
arrears of income tax would undoubtedly be a suit of a 
civil nature and such a suit would clearly be maintain- 
able under the provisions of S. 9, C, P. Code, and 
would be governed by Art. 120, if not by Art. 149 of 
the Limitation Act. {^Harries, C.J. and Chaiterji, /.) 

Inderchand V The Secretary of State for 
INDIA. 14 EP. 188 = 8 B E. 13 = 1941 I.T.E. 673 = 

196 1.0. 228. 

■“S. 49 A.— Right of set off — If limited to amount 
of tax legally recoverable. 

The expression “remaining payable by the person” in 
S. 49- A of the Income-tax Act should not be read as 
meaning “legally recoverable from the person^. If the 
Legislature had really intended that under S. 49-A the 
right of set-off w’as to be limited to an amount of tax 
legally recoverable, they could have expressly said so. 
{Harries. C. J. and Chatter /.) INDERCHAND z/. 

The Secretary OF State. 196 1.0.228 = 

14R.P. 188 = 8B.E. 13 = 1941 IT.R. 673- 

S Person^'—Agent of firm sending false 

statement of income — Liability of. 

There is nothing in the Income-tax Act which suggests 
thdt it is csssntidi th&t the 3ct of ssnding an income-tax 
return under S. 22 of the Act should be done only by an 
assessee. It can be done equally by an agent or other 
person in charge of the assessee’s business. The word 
person in S. 52 and in S. 22 (2) includes a person 
duly authorised. An agent who sends a false statement 
is therefore liable to be prosecuted under S. 52 of the 
Act. (Horwill, /.) INSPECTING ASSISTANT COM- 
MISSIONER OF INCOME-TAX v. JaVERBHAI 
1941 1.T R. 604 = 1941 M W.N. 841 = 54 L W 291 = 
A I.E. 1941 Mad. 941= (1941)2 M.L.J. 476 

S. 64 -Scope— Certified copies of income-tax 

returns and profit and loss statement— Production by 
one party at the instance of other— Power of Court to 
compel. See C. P. CODE, O. 11, R. 14. 

e o . 1M.L.J.617. 

» 04 {D—Scope — Mandatory character^ AppH^ 
cation in Court calling upon Income-tax Officer to 

produce books of firm deposited with him in income-tax 

proceedings — Maintainability. 

The wording of S. 54 (1) of the Income-tax Act is 
perfectly clear. It is emphatic in its language and 
mandatory in its provisions. Though, as a matter of 
pra-tice, the Income-tax authorities may allow a partner 
to inspect the books of his firm which have been deposit- 
ed with him that is in no way any departure or excep- 
ti^'n to the provisions of S. 54. No person, even if he 
is a partner in the firm whose books are in the posses- 
sion of the Income-tax Officer is entitled to production 
or even to an examination as of right of the books 
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which tnat officer has. when the same has been produced 
before him in the course of pioceedings under the 
Income-tax Act. If an application is taken out in a suit 
in Court by a partner of the firm to call upon the 
Income-tax Officer to produce the book, the Income-tax 
Officer is entitled to refuse to produce it. 
Rangaswami NAICKEK V. Kaju Naicker. 

1941 1.T.R. 693. 

Ss 68 X (2) dnd 10 (2) nterpritation of 

S. SS-A* (2 ) — 'Without addition of interest' and 'his 
short' — Meaning of — Scheme of the Act with reference 
to such deductions. 


The words ‘without addition of interest' occurring in 
S. 58-K (2) of the Income-tax Act mean ‘without taking 
into account the interest earned on the fund after it has 
been transferred to the trustees’ and the words ‘his share' 
mean, the employer’s contributions and interest thereon 
up to the date of transfer. It seems to be the scheme 
of the Act that the employer is to have the advantage 
of the deductions in respect of money which he has con- 
tributed to the fund together with the increase to the 
fund which his money has earned prior to the time of 
the transfer of the fund to the trustees. He is not to 
have any benefit in respect of employee’s contributions 
or interest thereon up to that time and he is not io have 
the benefit in respect of any interest that is earned by 
the fund after transfer. (Stt^ne, C.J. and Clarke^ /.) 

Commissioner of Income-tax, C. and U. ?.v. 
Central India Spinning, Weaving and Manu- 
facturing Co., LTD. I.Ii.R. (1941) Nag, 240. 
— -S. 59^/ncome-iax Rules^ R. 35 — Assessment 
under — When permissible. 

The Income-tax Officer is authorised to have recourse 
to the method of computation provided by R. 35 of the 
Income tax Rules only “in the absence of more reliable 
data". When he has before him the quinquennial 
valuations and the actuarial reports of the assessee 
company in respect of their Indian Life Insurance 
business, he cannot reject them /// toto and assess the 
company under the proportionate scheme of R 35, even 
if he questions the correctness of certain particulars in 
them. On the other hand, he must apply himself to 
the data before him and assess the profits and gains of 
the company in accordance with the methods customa 
rily employed in estimating the profits of Life Assurance 
Companies. {Derbyshire, C.J. and Panckridge, J.) 
/n the matter of ROYAL INSURANCE CO.. LTD. 

I.L.E. (1041) 1 Cal. 660 = 1941 1.T.R.689 = 


46 O.W.N* 694. 

S. 60(1)— Notification No. 11. dated 4-4-1936 — 

Applicability— Assessment levied for 1936-1937 in respect 
of income for 1935-1^36— Law applicable. See 1940 
Dig., Col. 718. Commissioner of Income-tax. 
Bombay ?/. Sind Hindu provident Funds 
SOCIETY. 196 10. 143=14RS 61- 

AI.R. 1941 Sind no. 
^S. 64 (3) — Proviso — Dension as to place of 
assessment — Appeal, if lies against- Scope of proviso 

See Income-tax Act, ss. 30, 64 (3) and 66. 


„ _ 1940 A.L.J. 86E 

^S. 66-Powers of High Court— Oecision as t< 
place of assessment under S. 64 (3)— if can be deal 
with under S 66. INCOME TAX ACT, 30 6‘ 
(3) AND 66 1940 A L.J. 856 

S. 66— Reference to High Court under — Func 
tion of the High Court. .9^^1940 Dig., Col 7l8 

Rajendra Narayan Rhanj Deo v. Commissionei 
OF Income Tax, b. & o. 

« LL.R. (1940) Kar. (P.O ) 336 

^ wo (2) — Abatement — Death of assessee a 

'tvhose instance reference ts made^P<-uer of Court U 
deal With reference. 


INCOME-TAX ACT (1922), S. 66. 

The mere death of an assessee at whose instance a 
reference was made does not preclude the High Court 
from answering the question or questions formulated by 
the Commissioner of Income-Tax. {Collister and 
Bajpai, JJ.) KlSHORI LaL MaKUNDI LaL, In re. 

1941 1.T.R. 198, 

S. 66 (2) — Application under — Pleader filing — 

Vakalat for all purposes and all sections — Withdrawal of 
application by pleader on getting taxable amount reduced 
in revision — Repudiation by client and application for 
statement of case— Maintainability. See 1940 Dig., Col. 

7i9. Hashen Banu Bibi V. Commissioner of 
Income-tax, Bengal. A.I.R. 1941 Cal. 183. 

•— Ss. 66 (2) and (3) and 23 (4)— Assessment 
under S, 23(4) — S. 66 (2) and (3) if apply. See l940 
Dig., Col. 7l9. Lakshmi Pat Mahadevi v. Commis. 
signer of Income-tax, C.P. & U P 16 Luck. 723. 

Ss. 66 (2) and 6 — Bad debt — Questiotu as to — 

Question: of fact. 

The questions whether a debt is bad, the point of 
time at which it became bad and its extent are questions 
of fact to be decided by the Income-tax autnorit’es. 
{Roberts, C,J., Dunkley and Sharpe, JJ.) COMMIS- 
SIONER OF INCOME-TAX, Burma z/. HaJee Abdul 
Ganny. 1941 Rang.L E. 629^14 R.R. 63« 

1941 1.X.E. 339= A.I.E. 1941 Rang 186 (S.B.). 

■S. 66 (2) — Finding that deposits tn names of 
partners of firm are profits from unknenvn source'-^ 
Sufficiency of evidence to iustify. 

In the assessment year 1937-1938, the deposits in the 
personal accounts of the partners of a firm were in 
exact proportions to their shares in the business, and 
when these were included in the assessable profits, the 
assessee firm submitted to the assessment. In the next 
assessment year, 1938-1939, the items credited in the 
personal accounts of the partners were not in proportion 
to their shares in the business and when the firm was 
called upon to prove that these items did not come 
fiom an undisclosed source of profit, it was unable to 
produce any sort of account in support of its plea that 
the same represented capital privately held by each 
partner. The Income-tax authorities were further 
saiisfied that on the days on which these items were 
credited, the business was not in need of any moneys 
from outside. 

Held that it could not, under the circumstances, be 
pos>ibly said that there was no material before the 
Income-tax authorities which was capable of supporting 
their finding that the deposits in the personal accounts 
of the partners were profits from some unknown source. 
{Collister and Bafpai, JJ.) MaHOMED AYUB 
MAHO^tED Jamil, In re. 1941 1.T.R. 610. 

S. 66 (2)— Question of fact to be decided on 

findings of Commissioner — Proof required of assessee. 
See 1940 Dig., Col. 7l9. PUNJAB COOPERATIVE 

Bank. Ltd. t/. commissimner of Inc()Mk-tax, 
Lahore. 67 1.A. 464=I.L.R (1940) Lah 686= 
I.LR. (1940'Kar 447 (P.C ) = 191 1.C. 548 = 

13 R.P.C. 130 = 7 B.R 309 = 1940 M.W.N. 1276 = 
22 Pat.L.T. 1 = 45 O.W N. 282= 1941 P.W.N 64= 

1941 O.LR 42«43P.LR 168^7SCL J. 802 = 

43 Bom.LR S72 = C1941) 1 M.L.J. ISO (P.O.). 

S 66 (2)— Question of law— Assessment under 
xS. 23 (4) See INCOME-TAX ACT, SS. 23 (4) AND 
<^6(2). 1941 OW.N. 767. 

S- 06 (2) — Question of law^Bxistence of matt' 
rials for .4sststatit ContmissionePs finding about the 
presence of a head office account'^PriMjf of such exit' 
ten e — Procedure. 

Where an Assistant Commissioner found that there 
should have been a head office account and on its not 
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being produced even on demand proceeded to apply tion which has not been referred to the High Court by 
S, 23 (4) of the Income-tax Act, the question whether the Commissioner, though it may be opentotheasses- 
there were any materials upon which the Assistant Com- see to apply under S. 66 (3). KColltsur and Bajpai^ 
missioner could find that a head office account, was in //.) INDIAN NATIONAL Tannery, In re, 
existence, is a question of law. There need not be positive 1941 1.T.E. 613.- 

evidencc to prove their existence. Where the giving of S. 66 (2) and (3) — Settled question of law- 

positive evidence by the Department about facts which Reference if can be ordered. 1940 Dig.. Col. 521. 
are in the special knowledge of the assessee is almost Lakshmi PaT Mahadevi v, C(jMMiSSIONer OF 
out of question, materials which come within the des- INCOME TAX, C.P. & U.P. 16 Luck. 723. 

cription of circumstantial evidence or general probabi- S. 66 (3) — Appeal to Privy Council — Cvmpe- 

lities such as are to be regarded under the provisions of tency — Order summarily rejecting application fcr 

S. 114, Evidence Act, are evidence or materials upon reference— Application for leave to appeal— Competency 
which the Court can come to a finding just as properly — C P. Code, S. WO— Letters Patent {Patna), Cl, 3l. 
as it could upon positive evidence. {Yorke and Bennett, A right of appeal must be given by express enactment 
//.) Commissioner OF Income-tax, C.P. AND U. and cannot be implied. The function of the High Court 
P. V, Kanhaiya LAL, 16 Lnck. 579=192 I.C. 609= in cases referred to it under S. 66 of the Income-tax 

13 R O. 370 = 1941 O.L.E. 188= Act is advisory only, and is confined to considering an.l 
1941 O.W.N. 68 = 19410.A. 38. answering the actual questions referred to it An appH- 

S. 66 (2)— Question of law— Loss if a capital cation under S. 66 (3; for an order directing the Com- 

loss or trading loss — Book debts taken over turning out missioner to stale a case was summarily rejected by the 
to be irrecoverable. See INCOME-TAX ACT, Ss, 10 High Court and the assessee thereupon applied under 
ANd66(2J, A.I.E. 1941 Rang. 273 (S.B.). Cl. 31 of the Letters Patent and S. 110, C. P. Code, 

— S. 66 {2)— Question of law— Sufficiency of evi- for leave to appeal to His Majesty in Council 

dence. Held, (1) that the order of the High Court under 

The sufficiency of evidence is a question of fact, but S. 66 (3) was not a final judgment, deciee or order, as 
the question whether there is evidence at all from which required by Cl. 31 of the Letters Patent, and therefore 
an inference could be drawn is a question of law. there was no right of appeal to His Majesty in Counci); 
{Yorke and Bennett, JJ.) KanHAIYA LaL UmraO (2) that the assessee had no right to invoke the jurisdic- 
SlNGH V, Commissioner of income-tax, C. and tion of the High Court under S. 110, C.P. Code- (3) 
U.P. 1941 1.T.R. 225= A.I.E. 1941 Oudk 279. that the mere fact that the question was a serious one 

i,2) — Question of law —Validity of assess- was no ground for the High Court to grant a certificate 

ment made by Income-tax Officer — If can be raised. of leave to appeal to His Majesty in Council w’hen the 
The question whether an assessment made by an High Court was satisfied that there was no right of 
Income-tax Officer under S, 23 (4) of the Income-tax appeal to the Privy Council from any order, preliminary 
Act is valid or not is not a question of law that arises ot final, passed by the Court while acting under S. 66 t f 
or can arise out of an order of the Assistant Commis the Income-tax Act. {Harries, C .J Pazl Alt and 
sioner under S, 27 now S. 31 of the Act, and therefore Manohar Loll, JJ.) HaRiHaR Gir v, COMMlSSlONtR 
such a question cannot be raised in a reference under OF INCOME-TAX. B. & O. 20 Pat. 661 = 

S 66 2) arising out of the order of the Commissioner 195 I.C. 589 = 14R.P. 133 = 7 B.R 961 = 

under S. 27. {Yorke and Bennett, JJ.) KaNHAIYA 22 Pai.L.T. 341 = 1941 I T r! 246 = 

LAL Umrao Singh v. Commissioner of Income- 1941 P.w.N. 267= ALE. i94l Pat. 225. 

TAX C. & U. P. 1941 I T.R. 225= S. 66 f 3)— Question of fact—D'^cision that debt 

AIR. 1941 Oudh 279. ^lad become bad long before— Interference. ,9^.; 

s. 66 (2) and {Z)-Reference— Competency— INCOME-TAX x\CT, S. 10 (2) (jc/). 1941 1.T.E, 332. 

Assessment to the best of judgment under S. 23 (4) — ^ ^ — S. 66 i^)— Question of fact— Interference— ~I f 
Appeal — Rejection on ground that assessment has been justified. 

properly made— Reference or application for reference— Where a matter is one of fact, the High Court, though 

If competent. Commissioner if the 

A reference under S. 66 (2) or an application under matter were before it as an appellate Court, cannot 
S. 66 (3) of the Income-tax Act will not be competent interfere with the order of the Commissioner merely cn 
unless it can be shown that the order of the Assistant the ground that finding of fact arrived at by him Vas 

Commissioner out of which the alleged questions of law wrong. {Dali p Singh and Ram IMl, JJ.) SuRAJ 

arise or said to arise was an order “disposing of the DeV KHanna v. COMMISSIONER OF INCOME-TAX, 
appeal” passed under S. 31 of the Act. Where an assess PUNJAB. 1941 1.T.E. 19Q. 

ment has been made, not in form only but in fact, not Ss. 66 (3) and 25- A — Question of fact — Question 

ostensibly but actually in good faith, under 5. 23 (4) of whether Hindu family is divided. 

the Income-tax Act, and where the Assistant Commis- The question whether a Hindu family is divided or 
sioner. upon consideration of the facts has found that undivided is a question of fact which is not within the 
the assessment was properly so made, the proviso to competence of the High Court to decide. {Almond 
S 30 of the Act bars an appeal; and the orderofthe J.C.) GanEShdaS Ram SlNGH. A 
Assistant Commissioner rejecting the appeal is not an 196 1.0. 685 = 14 E. Pesb. 18 = 1941 1.T R 311 = 

order under S. 31 inasmuch as he has not ‘disposed ^ R- 1941 Pesh. 61, 

of" the appeal In such a case there can be no question ^-^^{o)— Question of laxv— Application of S 13 

of law referable to the High Court under S. 66 (2) or -Discretion of Income-tax Officer — Interference by 
66 (3) of the Act. {Collister and Bajpai, JJ.) High Court. , 

•RHIITHI Ram KAMDEO V. Commissioner of In- The Income-tax Officer is empowered to apolv the 
COME TAX c P. &u. P. 1941 1.T.R. 306. proviso to S. 13 of the Income tax Act if the method 

g 0g (o,)— Scope— Question not referred to High employed for accounting by the assessee is in the opinion 

Court-If can be decided. of the officer such that the income, profits and gains 

It is not competent to the High Court m a reference cannot properly be deduced therefrom. It is a matter 
under S 66 {2) of the Income-tax Act to decide a ques- entirely for the Income-tax Officer to determine whether 
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the accounts kept by the assessee are such that the in* 
come pro£ts and gains cannot be properly deduced there* 
from; the H'gh Court would not interfere with any 
finding of an Income-tax Officer on such a point unless 
the decision is arbitrary or capricious. There is no 
question of law involved in such case so as to justify an 
order lor refeience under S. 66 (3) of the Act. {Almond, 

J.C ) Makhan Mal Ram Chandz/. commissioner 

OF INCOME TAX. PUNJAB. 1941 I.T.E. 330. 

S. 66 (3) — Question of law — Assessment on esti 

mate — Assessee's book not reflecting correct state of 
account — Application for reference^Competency. 

Where in a case the Income-tax Deparment finds that 
there are not only irregularities in the method of keeping 
accounts but that the books produced by the assessee do 
not reflect a correct stale of his accounts, the Income- 
tax authorities are entitled to make an assessment by 
estimate under S. 23 (4J of the Income-tax Act. In 
such a case there is no question of law on which the 
Department can be required to stale a case to the High 
Court. {Dalip Singh and Ram tail, //.) GaNESHI 

Lal Ramchand V , Commissioner of Income i ax. 

1941 1.T.B. 241. 
■ S, 66 (3) — Question of I Deposits entered in 
ascounts, if income, or profits or capital. 

The question whether certain cash deposits on various 
dates entered in the khata of the assessee, is income or 
profits assessable to tax or is capital, is not a question of 
law. but one of fact and therefore cannot be considered 
in an application under S. 66 (3) of the Income-tax Act. 
(Fork/ and Bennett, J/.) ChatURBHUJ «/. COMMIS- 
SIONER OF Income-Tax. U. P. and C. P. 

1941 0 A. 600 = 1941 O.W N. 767^ 
1941 AWE. (C.C.) 203 = 1941 A L.W 696 = 
1941 I.T.E. 286 = A I E. 1941 Oudh 445. 

S. 66 (3)— Question of law — Finding on accounts 
that amount entered therein represents profits — Reference 
on '^Com petency. 

Where on the account books of the assessee himself 
and on the statements made by him, the Income-tax 
authorities come to the conclusion that a particular sum 
of money entered in the books represented the profits of 
the assessee for the year in question, there is no question 
of law involved, the question being purely one of fact. 
(Collister and Baipai, J/.) GaNGA PRASAT) r. COM- 
MISSIONER OF Income-tax. U. p. 1941 I.T.E. 873. 

- S. 66 (3) — Question of law — Finding that person 

is not partner in firm^Power to call for statement of 
case. 

It is quite obvious that the question whether a certain 
person is a member of a partnership or not is a question 
of fact, and if there is evidence on wdiich the Income tax 
Commissioner can come to a finding that a person is not 
a member of a firm but that the firm is a joint Hindu 
family firm, there Is no ground for calling upon him to 
Slate a case under S. 66 (3) of the Income lax Act 
{Almond, /,C,) HUKAM ChaND DuNI ChaND r/’ 
COMMISSIONER OF INCOME-TAX, LAHORE. 

1941 I.T.E. 616. 

— — S. 66 {Z)^Question of law — Question under 
A. 25- A, as to whether a Hindu family was divided^ 
Ref ereuce on-~- Maintainability, 

The question whether a separation of the members of 

a Hindu family has taken place and the joint family 

property has been partitioned among the various mem- 

or groups of members in definite shares under 
S. 25 A of the Income-tax Act is purely one of fact 
which IS not within the competence of the High Court 

r application to refer such a case under 
d.oo (3J of the Income-tax Act is therefore incompetent. 


INJUNCTION. 

{Almond, J.C,) GanesH DaS RaM SINGH, In re, 

195 1.0. 686=14 E. Pesh 18 = 
1941 1.T E. 311= A.l.E. 1941 Pesb 64. 

S. 66 (3 ) — Powers of High Court under — Power 

to direct reference on ground of new evidence produced 
in High Court. 

The assessee's claim for deduction of a bad debt was 
disallowed by the Income-tax department on the ground 
that it was not proved that the debt had become bad or 
irrecoverable. In an application under S. 66 (3) of the 
Income-tax Act for a reference, the assessee produced 
two letters which, if genuine, would show that the debt 
could no longer be recovered from the debtor. 

Held, that it was not open to the High Court, not 
being an appellate Court, to hold that the order of the 
Income tax Commissioner was incorrect on the ground 
that this evidence was not produced before him should 
now be taken into consideration by him. The Commis- 
sioner could still review his order if he considered the 
letters genuine and could give the assessee the relief 
claimed, if he was of opinion that it was justly due. 
{Dalip Singh and Ram tail, JJ.) SHYAM CHAMBERS, 

LTD. z/ Commissioner OF Income Tax, Punjab 

1941 1.T3. 224. 

S. 67 — Jurisdiction of Civil Court — Question if 

claim for refund was validly discharged, 

A suit in which the only question is whether the 
plaintiff’s claim for a refund was validly discharged by 
the Income-tax department, and no question of setting 
aside or modifying any assessment made under the Act 
arises, does not fall within the terms of S. 67 of the 
Income-tax Act and Is, therefore, not barred. {Harries, 
C. J. and Chatterii, J,) INDERCHAND v THE 
SECRETARY OF STATE FOR INDIA. 1961.0-228 = 
14 E.P. 188 = 8 B.E. 13 = 1941 I.T.E. 673. 

INDIAN AND COLONIAL DIVOEOE JUEIS- 
DICTION ACT (1926)— Crttr/fy — What may not 

amount to. 

Where during the honeymoon the wife was struck on 
the face which necessitated a doctor's attendance but did 
no bodily harm to her and where the husband persisted 
in writing letters to his wife expressing his doubts as to 
paternity of the child of his wife, it was held that these 
did not amount to legal cruelty which would enable her 
to obtain a divorce under the Indian Colonial Divorce 
lurisdictioti Act. {Sharpe, J,) H USSHER v. T. 
USSHEK. 1941 Bang L.R 290 = 196 1.O. 270 = 

14 E.E. 73=A.IE. 1941 Eang. 221. 

S. 1 — Jurisdiction under — Parlies to marriage 

last residing in Lahore — Wife living in Bombay before 
and at time of petition for divorce — Husband living in 
Lahore — Petition by wife in Bombay High Court — 
Maintainability — Rule 24 under S, 1 (4) — Construc- 
tion. 1940 Dig., Col 723. P. C. CARROLL p. C. 
J. Carroll. I L.E.(mi)Bom. 183= 

192 I.C. 767 = 13 RB. 289 = A.I.E, 1941 Bom. 61. 

INJUNCTION. 

See{])C.V, CODE. 0.39 

(2) SPECIFIC Relief Act, ss. 42 and 54. 

' Grant of — Discretion of Court— Exercise of— 
Principle — Mortgagor and mortgagee— Suit by mort- 
cagor for injunction to restrain sale by mortgagee after 
debt has become due- -Maintainability See MORT- 
GAGE— POWER OF SALK 43 Bom.L.E. 890. 

Grant of, when should be refused. 

The granting of an injunction is a discretionary 
matter and if the defendant has given an assurance that 
he would refrain from any action to the prejudice of the 
plaintiff, the Court should be loath to consider that cir- 
cumstances could make it desirable to grant an injunc- 
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INJUNCTION 

tion in such a case. {Roberts^ C.J, and Dunkley^ /.) 
U LUN V. U Chit HLaing. 1941 BangL.R. 101 = 
193 I.C. 114 = 13 E.R. 228 = 4 F.LJ. (HC.;114 = 

A.I.B. 1941 Bang. 49. 

" Injunction intirfering with working of Govern- 
ment departments — If can be granted. 

An injunction cannot be given to interfere with the 
working of Government departments. {Beckett, J.) 

SYtD Mazaffar Hussain v . auministratok of 
THE Lahore Municipality. A.I.B. 1941 Lah. 453. 

Jurisdiction of High Court — Injunction restrain 

ing defendant from litigating in another Court on 
ground of convenience — Power to issue. See C. P. 
CODE. S. 10. I.L.E. (1941J 1 Cal. 373. 

— —Jurisdiction of High Court — Injunction restrain- 
ing defendant from litigating in another Court— Power 
to grant. See C, P. CODE, SS 10 AND l5l. 

I.L.B. (194lJlCal. 490. 

Right to — Defendant opening door towards lane 
belonging to plaintiff. 

The opening of a door by the defendant towards a 
lane belonging to the plaintiff would be an invasion 
of the weil'established right of ownership vested 
in the plaintiff, and the plaintiff would be well 
within his right to ask for an injunction restraining the 
defendant trom opening that door towards the lane 
belonging to him. {Rachkpal Singh and fVazir, JJ) 
SURJAN V. GanPATIDASS. 43 F.L.B. J. & K. 122. 

INSOLVENCY. 

See also (l) PRESIDENCY TOWNS INSOLVENCY 

ACT. 

(2) Provincial insolvency act. 

—Acknowledgment of pre-partition debt b> Hindu 
father in his schedule — If keeps debt alive against his 
sons. See HINDU Law — Debts. 

(1941J 2M.L.J.311(F.B.). 

■——^Fraudulent preference — Insolvent boi rowing loan 
with permission of Official Assignee and authorising 
creditor to collect part of his salary from employer every 
month — Official Assignee permitting creditor to collect 
salary — Effect of — If voluntary payment — Right to re- 
cover back. See 1940 Dig., Col. 725. OFFICIAL 
assignee V. Secretary, M. &S. M. Railway Em 
ployee's CO operative Urban Bank, Ltd. 

I.L.B.a941) Mad. 61 = 194 IC. 318 = 
13 EM,748 = 63L W. 662= 
A.I.B. 1941 Mad 297 = (1941) 1 M.L.J. 703. 

Official Assignee or Official Receiver — Position of 

Liability for costs of proceedings in Civil Courts 

Personal liability — Costs as between him and the estate 
represented by him — Direction as to-- Jurisdiction of 
Civil Court to make. 

The Official Assignee in a Presidency Town or the 
Official Receiver in the mofussii is an officer of Court 
discharging his function to the best of his ability. He 
ought not to be made personally liable for costs as 
between him and the estate which he represents unless 
he is guilty of gross misconduct in taking the action 
which he takes. Where the Official Assignee or the 
Official Receiver is a defendant or a respondent and 
appears in the proceedings, the usual rule, when he is not 
guilty of gross misconduct in the conduct of his defence, 
ought to be that the costs should come out of the estate. 
In such a case, there is no justification for the 
Court to make him personally liable to the 
plaintifi or applicant. In any case the Court 
before which the suit or application comes on has no 
jurisdiction to say whether the Official A^.gnee 
or the Official Receiver should or should not debit the 
costs against the estate which he represents. Tnat is a 
matter for the Insolvency Court of which he is the 
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officer. In cases where he is a defendant and he does 
not appear, no costs ought to be given against him 
personally. {Somayya, J.) RaMaSWaMV CHETTY, 
In the matter of. 1941 M W N. 341 = 

63 L.W. 680 (2J=A.I.E. 1941 Mad. bS2= 

^ a94i . 2 M.L. J. no. 

— — Policy of insolvency law. See 1940 Dig., Col. 
725. Khupchand V. RaJEShwaR. 192 I.C. 672= 

z, . y , ^3 B.N. 270. 

Receiver — itale by — Subsequent invitation to 
creditors for higher offers— Propriety of. 

A sale held by the Official Receiver should be final. 
It IS not proper for the Official Receiver after an auction 
is held to circularise the other creditors inviting higher 
bids from them. Such a system is objectionable, because 
persons will not come forward and bid for the property 
at a public auction if the highest bid is not accepted. 
{Burn and Horwill, JJ ) RaMASWaMI REDDIAR Z'. 

Official Receiver of South arcot 

^ 215 = 1941 MW.N. 1016 = 

A.I.E. 1941 Mad. 827 = (1941) 9 M.L.J, 382. 

INSURANCE — Fire insurance— Onus of proof 

Agreement between parties. See 1940 Dig., Col. 726. 

Samuel v , assicurazioni Generali 7 B.R 194 

^Fire insurance— Policy— ‘Civil' commotion”— 

Meaning. .$■« 1910 Dig,, Col. 726, SamupL t/ ASSI- 
cuRAZiONi Generali. 7 3 

Fire, marine and Itfe — Contract of re insurance 
^I/oneof indemnity— Cause of action, when arises— 
Contract Act, Ss. 124 and 125 (3). 

The words ‘contract of indemnity’ in S. 124 have been 

used in a narrow sense and the general law about con- 
tracts of indemnity is much wider than the contracts of 
indemnity as defined in the Contract Act. A contract of 
fire insurance or marine insurance is always a contract of 
indemnity though under the Contract Act it would more 
properly come under S. 3l defining contingent contracts. 

A contract of re-msurance of a fire or a marine insurance 
IS therefore always a contract of indemnity whether the 
re-insurance IS an insurance of the liability incurred by 
the original insurer or whether it is an independent insu- 
rance of the thing originally insured. In the case of life 
assurance, the contract originally is not one of indemnity. 

1 herefore, u depends on the terms of the re-insurance 
policy as to whether the contract of le-lnsurance is a 
contract of indemnity of the risk incurred by the original 
insurer or whether it is an independent contract insuring 
the same Ijfe for the same sum or some portion of that 
surn for which it was originally insured. The document 
embodying the terms of a re-insurance guarantee policy 
ran The Zenith Company re-insures the Tropical Com- 
pany to the extent of Ks. 10 000 in part of its lisk upon 
the life insured under its policy. It is subject to all the 
terms and conditions including that of settlement of 
claim contained in the original policy”. 

Held, that the terms of re-in>urance did not amount 
to an insurance of the original life insured but were 
an insurance of the risk incurred by the original 
insurer, that is, the Tropical Insurance Company, and 

therefore the re-msurance was a contract of indemnity 

and_ consequently cause of action did not accrue to the 
original company until it had paid the policyholder 
Held further, that the contract of re-insurance did not 
fall withm the terms of S. 124, Contract Act. and there- 
fore S. 125 (3) d^ not apply or govern it. {Dalip Singh 
and Sale, JJ.) TROPICAL INSURANCE Co. z. ZfNITH 
Life Assurance Co. 196 I.c. 198 = 14 E.L 143= 

A.IE. 194lLah.68. 

of re insurance amounting to 
contract of tndemmty-Power of indemnified to compro- 
mise. ^ 
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In the case of a contract of re-insurance amounting to 
a contract of indemnity the indemni&ed can compromise 
a case against the orders of the indemni6er and provided ; 
the compromise is made bona fide the indemnifier would 
be liable to re-imburse the IndemniBed proportionately 
for the loss incurred. [Dalip Stngh and Sale, J J.) 

Tropical Insurance Co. v. Zenith life Assur- 
ance Co. 196 1.0. 198 = 14 R L. 143 = 

A.I R. 1941 Lah. 68. 

" "Life insurance — Insurable interest*' — One 
relation effecting insurance on life of another — Con- 
tract Act, Ss. 23 and 30. 

Relationship does not create an insurable in- 
terest w'hen one relation effects an insurance on the life 
of another. To give the person effecting the insurance 
an insurable interest in the life of the person insured, 
there must be actual dependence of the person effecting 
the insurance on the person whose life is insured and a 
reasjnahle expectation of benefit from the continued 
existence of such person. An insurance on the life of a 
person in which the person effecting the insurance has 
no interest is against public policy and is also a wage- 
ring contract under the provisions of Ss. 23 and 30 of 
the Contract Act. (Abdul Rashid^ J.) MANI SHANKAR 
SOMESHWAR PANDVA z/. ALLIANZA UND STUTTA- 
GARTER LaBENS VerSICHEH UNCS BANK. 

1931.0. 165= 13 RL 429 = 42P.L.E. 801 = 

A.I.R. 1941 Lah. 33. 

'Life insurance policy — Non-disclosure by assured 

of rejection of previous proposal-— Company in possession 
of refection card — H'aiver. 

Where when a life insurance policy was issued the 
Insurance company had in their possession a card sent by 
the Indian Life Assurance Offices Association which 
informed them of the rejection of a previous proposal 
made by the assured to another company, the possession 
of the card is sufficient ground for holding that they 
waived the right to object to the fact that the assured 
had not disclosed the rejection of the previous proposal. 
(Panckridge, J.) ASIMA SARKAR V. WESTERN INDIA 
INSURANCE CO. Ltd. 46 O.W.N. 623. 

— Marine — Loss by perils of seas — V entilators of 

ship closed to prevent incursion of sea ivater — Closing of 
ventilators causing rice cargo to heat and ferment and 
thus damaging it — Damage, if recoverable. 

Causa proxima in insurance law does not necessarily 
mean the cause last in time but what is “in substance” 
the cause, or the cause “to be determined by common- 
sense principles.” Where the ventilators of a ship 
during voyage are closed to prevent incursion of sea 
water and the closing of the ventilators damages the rice 
cargo by causing it to heat and ferment, the damage is 
recoverable as a loss by perils of the seas. (Lord 

Wright,') Canada Rice Mills, ltd v. Union 
Marine and General Insurance Co.. Ltd 

A.I.R 1941 P.0.68. 

Marine— Perils of seas — Meaning of . 

Where there is an accidental incursion of sea water 
into a vessel at a part of the vessel and in a manner 
where sea water is not ex|>ecte(i to enter in the ordinary 
course of things and there is consequent damage to the 
thing insured, theie is prima facie a loss by perils of 
the seas The accident may consist in some negligent 
act, such as improper opening of a valve, or a hole made 
in a pipe by mischance, or it may be that sea water is 
admitted by stress of weather or some like cause bring- 
ing the sea over openings ordinarily not exposed to the 
sea or. even without stress of weather, by the vessel 
heeling over owing to some accident or by the breaking 
of hatches or other coverings It is the fortuitous entry 
of the sea water which is the peril of the sea in such 


INSURANCE ACT (1938), S. 63. 

cases. (Lord Wright f) CANADA RICE MILLS, LTD. v, 

' Union Marine and General insurance Co., 
ltd. • A.I.R. 1941 P.O. 68. 

, - Poiify of insurance — Construction — Clause that 
receipt by agent for payment of premia was only interim 
receipt and that formal receipt to be issued by company 
only — Assured to intimate to Head Office in case of 
non receipt of formal receipt within 30 days — If dis" 
claimer of agent. 

One of the terms of a policy of insurance was to this 
effect. ‘‘The receipts issued by agents are only 
interim receipts, and the formal receipt can be issued by 
the Head Office only. If any policy holder making pay- 
ment to an agent of the company does not receive the 
formal receipt from Head Olfice within 30 days, he 
should immediately draw the attention of the Head 
Office to this fact for necessary action.” 

Held, payment by an agent was good, and a receipt 
of premium by the agent was receipt by the company, 
and that the clause in the policy was not a disclaimer of 
the authority of agents, but was only a provision for the 
benefit of the company in order that it may be afforded 
a check on remittances of its agents. (Davts, C,J, and 
Weston, J ) HUNDRAJ TOLOMAL v, LAXMI. 

I.L.B. (1941) Kar. 409. = A.I.R. 1941 Sind 209, 

— Policy of insurance — Non forfeiture clause— * 
Construction — Surrender value exhausted by adjustment' 
towards premia due- Subsequent premia — Days of 
grace — If available. 

A policy of insurance which as usual allowed 30 days 
of grace for payment of the premia contained inter alia, 
a non forfeiture clause, which provided “If any pre- 
mium due is not received in time, the policy does not 
lapse at once, but will be kept in force automatically for 
as long as the cash surrender value is enough to cover 
the premia to be paid.” 

Held', that it could not be held that as soon as the 
surrender value was exhausted by adjustment towards 
premia due which wete not paid, the policy would 
automatically lapse on default of payment of a subse- 
quent instalment falling due on the due date without 
reference to the days of grace. On a reasonable construc- 
tion of the clause, it must be held that the policy would 
not lapse forthwith, but that the assured had the usual! 
days of grace to pay the next premium falling due after 
the cash surrender value has been exhausted by adjust- 
ment. (Davis, C.J.and Weston, /.) HUNDRAJ TOLO- 
MAL V. Laxmi. I.L.R rmi) Kar. 409= 

A.IR. 1941 Sind 209. 

INSURANCE ACT (IV OP 1938). S. 7 (3) and (7) 
— Deposits made under old Act — Appropriation ac- 
cording to instalments. See '9^0 Dig., Col. 726. 
Genuine Insurance Co. Ltd,, in re, 

191 LO. 374 = 13 R.O. 238. 

S. 9 — Refund of deposit — Creation of new com* 
pany in place of old — Scheme under S, of Com* 
patties Act. 

Where under a scheme of compromise under S. l53 
of Companies Act it is proposed not to change one kind 
of company into another kiitd of company, but, in the 
process of reconstruction, to put an end to the old 
company which was limited by shares and to create a 
new mutual company, the provisions of S. 9 of the 
Insurance Act with reg.vrd to refund of deposit will 
come into force. (Lort Williams, J.) 1 IGHT OF ASIA 

; Insurance Co., ltd., /« re. 45 0 W.N 979. 

■ S. 63 (1) — *Court' — Prerdnee of A/mer-Met'- 

xvara. 

The word ‘Court* has been defined in the Insurance 
Act as the principal Court of original jurisdiction and In 
the Province of Ajmer-Merwar,a. that is the District 
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INSUEANCE ACT (1938), S. 110. 

Court. Hence a District Court has jurisdiction to hear 
an application instituted under S. 53 of the Insurance 
Act and not any particular Judge of that Court. 

{Davis.) Guaranteed Security Insurance Co. 
LTD,, Ajmer v. Superintendent qf insurance. 

1940 A.M.L.J. 86. 

-S. 110 — Appeals under — -Procedure. See 19-10 

Dig., Col. 727. Genuine Insurance Co., ltd., Jn 
re. 191 1.0 374 = 13R.C. 238 

INTEREST. 

See also (l) C. P. CODE, S, 34. , 

(2) Contract act, Ss. 73 and 74. 

(3) Interest Act. 

(4; Usurious loans Act. 

—Claim for — Basis — Practice of a particular 

$kop, if amounts to usage— Bills stating that interest 
at a particular rate would be charged^ if amounts to con-' 
tract, 

A creditor can claim interest (1) on the ground of 
agreement, (2) on the basis of statute, and (3) on the 
ground of usage. The practice of a particular creditor’s 
shop cannot amount to usage. Nor would the mere 
writing on the bills that interest at 1 per cent, will be 
charged, amount to a contract. {Torke and Agarwal^ 

jj.) Deputy Commissioner. Kheri v. Ram 
Kumar Saxena. 16 Luck. 701 = 192 I.O. 886 = 

13 RO 421 = 1941 A.W.R. (C.0.)70 = 
1941 O.L,R. 245 = 1941 O.W.N. 108 = 
1941 O.A. 142= A.I.R. 1941 Oudh 264 

Liability of purchaser to pay on getting passes-- 
sion without payment of price — Applicability of prin- 
ciple to compulsory purchases. 

If in cases where Courts of equity would grant specific 
performance the purchaser obtains possession of the sub- 
ject-matter of contract before the payment of the price, 
he must in the absence of express agreement to the con 
trary pay interest on his purchase-money as from the 
date when he gets possession until the date of payment 
because it would be inequitable for him to have the bene- 
fit of possession of the subject-matter of the contract and 
also of the purchase money. The principle of payment 
of interest on the purchase-money from the date of the 
purchase to the date of payment, applies to compulsory 
purchases also. {Lord Luxmoore.) INTERNATIONAL 

Railway Co. v. Niagana Parks Commission, 

197 I.C. 186=1941 O A. 901 = 
1941 A.W R. CP.C.) 76- A.LR. 1941 P.C. 114. 

INTEREST ACT (XXXII OF 1839). S. Appli- 
cability — Notice — Necessity 

The Interest Act is applicable only when a notice is 
given that interest will be claimed from the date of 
demand till date of payment. In the absence of such a 
notice interest cannot be claimed under the Act, 
{Torke and Agarwal.jj:) DEPUTY COMMISSIONER, 

Kheri v. Ram Kumar Saxena. 

16 Luck. 701 = 1921.0. 885 = 13 R,0. 421 = 
1941 A.W.R. (0.0.) 70 = 1941 0 L.R. 245 = 
1941 O.W.N. 108 = 1941 O A. 142 = 

A I.R 1941 Oudh 254 

INTERPRETATION OF STATUTES— ous- 
ting Jurisdiction— Strict construrtion. 

Acts which oust the Jurisdiction of the Court or in- 
terfere with the common law rights of a subject are tc) 
be strictly construed. {StonCy C.J. and Bose / ) 

manager, court of wards Sfth moofchand. 

I.L.R. (1941)Nag. 279 = 1941 N.L J. 361 = 

A.I.R. 1941 Nag 226 

pari materia. See l940 Dig.. Col. 728. 

BIJAYNAGAR tea CO., TEA LICENS 

ING COMMITTEE. 191 W. 387- 13 R.C. 


INTERPRETATION OF STATUTES. 

■ Addition or subtraction of words*— Justification. 
See 1940 Dig., Col. 728. Ram Chandra v. RAM LaL. 

I.L.R. (1940) All. 681 = 191 I.C. 746= 

13 R.A. 266. 

-Clear language — Duty of Courts, 

While interpreting a statute it is the duty of a Judge 
to infer the intention of the Legislature^from the actual 
words used in the statute. It is improper, apart from 
the wording of the statute, to attempt to imagine what 
the intention of the Legislature was. Where the words 
of the statute are clear, it is improper to suppose that the 
Legislature really meant something else. {Davis.) 

Kanwalnain V. Shaikh Ahmed Hussain. 

1940 A.M.L.J. 81 


Clear language— Duty of Court. See 1940 Dig., 

Col. 728. Ganga Sagar v. Reoti Prasad. 

I.L.R. (1940) All. 771 = 1911.0. 365= 
13 R.A. 226 = 1941 A.L.W. 7. 
Clear language — Duty of Courts. See 1940 Dig., 

Col. 729. Ramjatan Pandey v. Someshwari Pra- 
sad Dube. I.L R. (1941) All. 127= 192 I.C. 818 = 
13 R A. 366=1941 A.L J 60=1941 R D. 178 = 
1941 O.W.N. 386 = 1941 A.L,W. 275 = 

A.I.E. 1941 All. 68. 

Construction of section as whole— Straining 
I anguage —Impropriety. 

In order to interpret the section one has to read it as 
a whole and if it is clear what the intention of the Legis- 
lature is, and that meaning is the plain meaning of the 
words used, then it is improper to strain the language so 
^ to endeavour to make it mean something else. 
{Clarke, J.) MUNICIPAL COMMITTEE, BILaSPUR v. 

Wamanrao VinayaKRaO. 1941 N L.J. 403 = 

A.I.E. 1941 Nag. 292. 

Contemporary state of law— If ean be referred 
to. 

It is not out of place, when construing the Act, to 
consider the state of rhe law existing at the time it came 
into force. {Dunkley and Sharpe, JJ.) U AYE z/. U 

ChItHlaing. 1941 Rang.L.R. 321=196 IC 372= 

14R.E.78 = 4P.L.J. (H.C.)129 = 

^ A.I.R. 1941 Rang. 161, 

Decisions under English Act— Relevancy of. 

To construe an Indian Act in the light of cases decid- 
ed under an English Act differently worded is much 
more likely to cause confusion than to render assistanrp 
There is no justification for incorporating into the 
administration of the Indian Act difficulties arising on 
the construction of the English Act. {Beaumont C / 
IVassoodew and Sen, JJ.) BaI KOKILaBAI v 

Keshavlal Mangaldas & Co. 

43 BomL.R. 985 (F.B.). 

Declaratory statute— Retrospective effect. 

A declaratory statute has a retrospective effect {Din 
Mahomed, JJ FaZAL ReGUM z/. HaKIM ALI. 

193 I.C. 327 = 13 R.L. 451 = A.I.R. 1941 Lah. 22. 

Definitions in another Act— Reference to— Per- 
missibility. 

An enactment has a particular object in view and defi 
nitions are provided in it for the purposes of shorteninp 
words to be used in the enactment and for the puroose 

of avoiding repetition. Unless, therefore, there be two 

Acts which may have been enacted for the same obiect 
m view, It IS not only useless but dangerous to read one 
enactment by the provisions of another. GIan CHAKn 
t;. Madan Lal. 43 P.L.R. J and K 68 

Duty of Court- Language of Act to be taken as 

It IS— Construction to fit in with pre-conceived idea as to 
intention of Legislature— /f justified— Intention to be 
gathered from Act as a whole. 
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inteepeetation of statutes. 

It is wrong for a Court, in construing an Act of the 
Legislature, to make up its mind, apart from the Act, as 
to what was the intention of the Legislature in passing 
the Act and construe the Act so as to give effect to its 
pre-conceived idea as to the Legi^latu^e's intention. 
That IS not the way to construe an Act. The Court has 
to take the language as it finds it, although, of course, 
it has to look at the Act as a whole and construe it so 
as to give effect to what appears from the language of 
the wi.ole Act to be the intention of the Legislature. 
{Beaumont^ C.J. and Sen^J^ EMPEROR v. MaHOMED 

Kassam Panwalla. 43 Bom.LE. 962. 

“Duty of Courts— Policy of Legislature — Enquiry 

i nto. 

It is not within the province of the Court to criticise 
the policy of the Legislature; its duty is to construe and 
apply the enactments made by the Legislature. It is not 
open to the Court to go behind what has been enacted 
by the Legislature, and to enquire how the enactment 
came to be made, whether it arose out of incorrect 
information or, indeed, on actual deception by some one 
on whom reliance was placed by it. The Court must 
accept the enactment as the law unless and until the 
Legislature itself alters such enactment on being 
persuaded of its error. {Lord Chancellor^ HOaNI Te 

Heuhen Tukino V. aotea District Maori Land 
board. 196 I.C. 667*14 R PC. 45= 

1941 P.W.N. 622= 1941 0 L.B. 763=8 B.E. 102 = 
1941 A.W.E. (P 0 ) 42= 1941 O.A. 594 = 

A.I.E. 1941 P.O. 109 (P.C.). 

“Duty of Court to adhere to — Departure— When 
justified. 

Per Iqbal Ahmad ^ A^. C. y.— It is the duty of a 
Court of law to primarily adhere to the strict literal 
interpretation of the words used, and the substitution of 
Conjunctions should not be made without sufficient 
reason. But if such adherence is destructive of the 
object of the enactment and leads to anomalies and 
absurdities, it is fair to assume that (he Legislature did 
not use the words in that sense and in such a case the 
conversion of ‘and’ into the disjunctive ‘or* is permissi- 
We. {Iqbal Ahmad Ag. C.J., Bajpai, Verma, Mulla and 

//.) L. H, Sugar Factory, Pilibhit , 
Moti, I.L.R (1941) All 471=1961.0. 791 = 

14 RA. 84=1941 AWE. (Rev.) 704 = 
1941 0 A. ( Supp ) 636 = 1941 A.L.W. 693 = 
1941 R.D. 611 = A.LR. 1941 All. 243 (P.B.). 

—Duty of Court to give effect to grammatical 
meaning of words — Remedying of lacuna. 

If there is a lacuna in a statute, it is not the function 
of the Court to remedy it. The Court has simply to 
ascertain the grammatical meaning of the words and 
expression used and give effect to the same. {Krishna- 
swa'ni Aiymgar, /.) SuRYANARAYANA MURTHIV. 

Municipal Council, Cocanada 

1941 M.W N. 772=64 L.W. 392 (2> = 
A.I.E. 1941 Mad. 877=(1941)2M.L.J. 338. 

English decisions^Resort to— Matter expressly 

provided in the Evidence Act, 

Per Iqbal Ahmad ^ C.J, — Even though a matter has 
been expressly provided for by the Evidence Act, re- 
course may be had to English decisions in order to 
interpret particular provisions of the Act when they are 
of doubtful import owing to the obscurity of the 
language in which they have been enacted. {Iqbal 
Ahmad, C, J,, Collister, Alhop, Baipai, Ismail, 
Braund, Mulla. JJ.') PaRBHO(T z/. EmPEROR. 

1941 A.W.R. (H.O.) 320 = 1941 A L.W. 1037 = 

1941 AOr.O. 267 = 1941 O.A. (Supp.) 886(1) = 

1941 A L.J. 619 = A.I.E. 1941 All, 402 (F B ). 


DIGEST, 1941 

INTEEPEETATION OP STATUTES 

— — ■■■Fiscal Act— Benefit of doubt to subject. See 
19-10 Dig., Col. 730. PREMALABAI z/. PkIYAKUMARI. 

191 1.O. 731 = 13 B.N.207 

'Fiscal statute, 

A fiscal statute should be construed strictly and where 
there is a doubt* the doubt should be resolved in favour 
of the subject. {Ba U, /.) U KVAW ZaN v. U Tun 
Hla U. 1941 Rang L.R. 64= 194 I.C. 70 = 

13 B E. 273= A.I.B. 1941 Rang. 126. 

Fiscal statute, 19-10 D-g., Col. 729. Bank 

OF Chettinad. Ltd. v. Commissioner of Income- 
tax, Madras. 67 I.A. 894= 

LL.E.(1941) Mad, 89 = 1941 A.L.W 76 = 
1941 A.W.R. (P.O.) 17 = 19410 A. 440 = 
43 P.LB. 281 = 73 C L. J 387= 

I.L.E. (1940) Kar. (P.O.) 371= 1941 O.W N. 74= 

43Bom.LR lS2(P.O.). 

■ General and Special Acts — karlier special enact- 
ment — Later general enactment — Implied repeal of 
former — Fre su m pti on . 

Where general words in a later Act are capable of 
reasonable and sensible application without extending 
them to subjects specially dealt with by earlier legisla- 
tion, that earlier and special legislation is not to be held 
indirectly repealed, altered, or derogated from merely by 
force of such general words, without any indication of a 
particular intention to do so. In such cases it is 
presumed to have only general cases in view, and not 
particular cases which have been already otherwise 
provided by the special Act. Having already given its- 
attention to the particular subject, and provided for it, 
the Legislature is reasonably presumed not to intend to 
alter that special provision by a subsequent general 
enactment, unless that intention is manifested in explicit 
language, or there be something which shows that the 
attention of the Legislature had been turned to the 
special Act, and that the general one was intended to 
embrace the special cases provided for by the previous 
one; or something in the nature of the general one 
making it unlikely that an exception was intended as 
regards the special Act. The general statute is read as 
silently excluding from its operation the cases which 
have been provided for by the special one. {Fek 
Chand and Abdul Rashid, JJ.) GHUI AM MOHAM- 
MAD r. RajeshwaR. 43P.LR 467= 

A.I.R. 1941 Lah. 364. 

General and special provision in conflict with 
each other — Rule in such cases. See 1910 Dig., Col. 
730. Joy Krishna Mahanty v, fmperor. 

7 B E 139 = 42 0r.L.J. 72. 

—General words follcnving specific tvortis — Object 
of the Act, if can affect rule of interpretation. 

Per Iqbal Ahmad, C. J. — It is a well recognised 
cannon of interpretation that the genet al words which 
follows particular and specific words of the same nature 
a$ itself takes its meaning from them, and is presumed 
to be restricted to the same genus as those words. In 
other words it is to be read as comprelending only 
things of the same kind as those designated by them 
unless, of course, there is something to show that a 
wider sense was intended. But the general object of 
the Act to be construed may sometimes require that the 
final generic word shall not be so restricted in meaning 
bv its predecess'ors. {Iqhal Ahmad. C. J, AllS'p and 

Vorkc , JJ .) u. p. Government v Manmohan 

Das. 196 I.O 426 = 14 R.A. 161- 

1941 A.WR.rH.O.) 269 = 1941 ALJ 618 = 

1941 O.A (Supp) 727= 1941 A LW 880= 

A.I E 1941 All S46 (F.B.). 

General words — Restriction to purposes within 
Legislature's P<rwers—Acty when and when not 
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INTERPRETATION OP STATUTES. 

If the restriction of the general words in a statute to 
purposes within the power of the Legislature would be 
to leave an Act with nothing or next to nothing in it, or 
an Act different in kind, and not merely in degree, from 
an Act in which the general words were given the wider 
meaning, then the Act as a whole must be held invalid. 
If the Act is to be upheld, it must remain, even when a 
narrower meaning is given to the general words* “an 
Act which is complete, intelligible, and valid and which 
can be executed by itself”, {Gwyer, Q.J. Varada- 
chariar and Beaumont, //) HINDU WOMEN’S 
RIGHTS TO Property act, 1937, in the matter of. 
I.L.R (1941) Kar.CF.C.) 148 = 194 I.C. 357 = 
13R.F 0. 70 = 19411VIW.N. 566=73 CL.J 416 = 

54 LW 22 = 1941 P WN. 401 = 
1941 OW.N. 880 =7 B.R. 788 = 1941 O.A 661 = 
1941 A.W R. / Rev » 648 = 1941 A L.W. 774 = 
45C.W.N. FR) 81 = 22 PL.T. 469 = 4 F.L.J. 1 = 

AIR. 1941 F.O. 72 = (1941 ) 2 M.L J. 12. 

—Implied repeal — Duty of Court — Onus. 

A repeal by implication is never to be favoured. If it 
is possible lo read the later Act in such a way as to 
make it consistent with the law as it was before the! 
■later Act came into operation, then that is the way in 
which the Court ought to read it. The burden is on 
those who assert there is an implied repeal to show that 
the two statutes cannot stand consistently the one with 
■ the other and that there is some strong reason for saying 
that the earlier of two Acts was impliedly repealed by 
the later one. {Sharpe, J.) MaRIIN v. WELLING- 
^ON. 1941 Rang L.R. 615. 

—Income-tax Act— English decisions — Value of. 
See 1940 Dig., Col. 731. COMMISSIONER OF INCOME 
TAX B. & O. V. KUMAR KAMAKSHA NARAVAN SINGH, 

20 Pat. 13 = 1911.0 340 = 13 R.P. 295= 
1940 P.W.N. 1044 = 7 B.R 172. 

•Intention of Legislature-— Ascertainment — Rule 
— Reference to scheme of Act — When justified. 

The primary rule by which Courts should be guided 
4n the construction of a statute is to consider 6rst the 
words employed and ascertain their ordinary gram- 
matical meaning. It is only where the words are 
ambiguous that it is permissible to look at the scheme 
•of the Act or the language used in other parts of the 
statute for gathering the intention. {Leach, C.J. atui 
Krisknaswamt Aiyangar* /.) CHaNDU v. SanKaRAN. 

63L.W. 506 = 1941 MW.N.440 = 
A.I.R 1941 Mad. 658 = (1941) 1 M L J. 673. 

Interpretative Act— If takes away existing 

rights. Seem0Dig.,Col73l. KaM SaRAN SETH 
BaLKISAN. 191 1 0 124 = 13 R.N. 161. 

■Jurisdiction of Civil Courts— Exclusion. See 
•1940 Dig.. Col. 731. SECRETARY OF STATE V . MASK 
& CO f 1919) ) 191 = 

■ (1940 1 2 M.L. J. 140 (P C.). 

Language capable of two interpretations -Duty 

of Courts. , , , e 

Per Aimed. /.—When the phraseology of an 

enactment is clear and unambignous and capable of one 
and only one interpretation, it is not open to the Courts 
to eive a go-by to that interpretation simply with a view 
-to carrv out what is supposed to be the intention of the 
Legislature. But if the phraseology used is capable of 
twl interpretations, that interpretation which is consis- 
tent with the object of the enactment is to be preferred 
to the interpretation that would nullify that object. 
Though a Court cannot, while interpreting a statute, 

assLe the functions of the Legislature to legislate, it is 
^cx,e>rthf>]p^ its duty to put a commonsense interpreta* 

on staTut'fry enactm'lnts in P-ference literal 

■ interpretation that is destructive of the object of the 
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enactment. {Iqbal Ahmad, Bajpai and Verma, jj') 

Hoti Lal Chatura Prasad. ’ 

I.L R. (1941J All. 77= 194 I.C. 276= 
13 R A. 477 = 1941 A.W.R (H 0 ) 96 = 
1941 O.A. (Supp.) 169 = 1941 A.L J. 137= 

A.I.E. 1941 All. 110(F.B.). 

Limitation Act — Plain meaning of language 

used — Considerations of hardship — Relevancy. 

A Limitation Act ought to receive such a construction 
as the language in its plain meaning imports. Great hard- 
ship may occasionally be caused by statutes of limitation 
in cases of poverty, distress and ignorance of rights; yet 

the statutiry rules must be enforced according to their 

ordinary meaning in these and in other like cases 
{Viscount Maugham.) GENERAL ACCIDENT Fire 

AND Life Assurance Corporation ltd. v, Tan- 
MAHOMED ABDUL Rahim. 67 I.a. 416= 

I.L.R, (1941) Bom 202= 
I L.R. (1941) Kar. (P.O ) 11 = 7 B.R. 660 = 
193 I.C 225 = 13 a.P.C 149 = 72 C.L J 497= 
1941 0 A. 303-43 P.LE. 138 = 53 L W 212 = 
1941 A.W.R (P.C.) 11=1941 M.W.N.' 321 = 

. 43 Bom.L.R. 346 = 45 C. W N 429= 

1941 A.LW. 37=1941P.W.N. 271 = 
1941 O.L.R. 336 = 1941 OWN 4 = 
AI.R.1941P.C, 6 = (1941)1M.L.J. 88 (P.O.). 

Machinery provisions. See 1940 Dig , Col 732 

COMMISSIONER OF INCOME-TAX, BENGAL f/ Maha 

liram Kamjidas. ■ ^ 

I-L.E. (1940) Ear. (P C.) 242 (P.C.). 
Mandatory enactments— If directory or oblipa^ 

tory. ^.. 1940 Dig., Col. 732. Gurdit sIngH t 
COMMITTEE OF MANAGEMENT, GURDWaRA NaVIN 

I.L.R (1940) Lah. 649. 

Mandatory or directory-^Use of "shair. 

The word “shall” as used in an Act of the Legislature 
does not always mean that compliance with the condi- 
tion is obligatory. No universal rule can be laid down 
for the construction of statutes, as to whether mandatory 
enactments shall be considered directory only or oh\\Z 
tory, with an implied nullification for disobedience ®It 
IS the duty of Courts to try to get at the real intention 
of the Legislature by carefully attending to the whole 
scope of the statute to be construed. {Tek Chand 
Mahomed Ikhtiyar 2 ;. Khana. 196 i n 
14R.L. 153 = 43 P.LR. 429 = A.I.E.1941 Lah 

Marginal notes — Reference to. 1 Q 40 * 

Col, 732. BRij Mohan Sing v. Tuisiram. 

193 I.C. 76 = 13 B.K 9.Q^ 
--—Marginal notes— Use if to clear ambiguitv 
1940 Dig., Col. 732. EmpEROR v. FULABHAt BhuLa- 

42 Cr.L.J. 62. 

Meaning of same words used. 

It is a well known rule of construction of laws that 
the Legislature uses the same word in the same spnse 
when It enacts a law. {Niyogi and Clark, ' ,T\ 

Cawashah bo.\ianji V . Prafulla Na7 h ’ 

A.I R. 1941 Nag. 364 

Meaning of words clear—Duty of Court to give 

effect to — Hardship or injustiee— Relevancy 

If the language of an Act of Parliament is sufficientiv 
clear* the Court can only give effect to it, however 
inequitable or unjust the result of such a construction 
may seem to the Court to be. But if the Court can 

avoid construing an Act of Parliament so as to cause 

what the Court regards as injustice it certainly ought 
to do so {Beaumont, C.J. and Macklin /'l 

Jamiyatram Gaurishankar z/. Umiyashankad 
PraNSHANKar. i96 1.C. 695 = 43 Bom L E 699 = 

air. 1941 Bom. 365 



699 

INTEEPEETATION OF STATUTES. 

Meaning of tvfirds —Income-tax Act — Words used 
in English Act— Relevancy, 

Where an Indian enactment such as the Income tax 
Act is expressed in the English language the words used 
in it must be given the same meaning as is given in the 
construction of similar statutes in England, {/^ach, C.J., 
Somayya and Patanjali Sastri, JJ.) COMMISSIONER 
OF Income TAX, Madras v. Jamal Mahomed 
Sahib. I.LR. (1941) Mad. 862 = 1961.0.13= 
14 B.M. 263 = 1941 1.T E. 375 = 64 L.W. 167 = 
1941 M.W.N. 690 = A.I.R. 1941 Mad. 635 = 

(1941)2M.L,J. 148 (SB.). 

— Meaning of words — Natural or restricted mean- 
ing. 

{Harries^ C ./.). — The words appearing in a statute 
must be given their natural meaning whenever possible 
but a restricted meaning must be given in cases where 
it is clear that such restricted meaning was intended. 
{Harries, C .J. and Manohar Lall, J.) MON MOHAN 

Singh v. Raghu Nandan Singh. 20 Pat 280 = 

194 IC. 23 = 7B.E.703 = 13RP. 666 = 

A.I.E. 1941 Pat. 465. 

——^New statute— Retrospective operation — •Prin- 
ciples. 

Per Sulaiman, J . — An act may in its operation be 
retrospective, and yet the extent of its retrospective 
character need not extend so far as to affect pending 
suits. Courts have leaned very strongly against apply- 
ing a new Act to a pending action, when the language of 
the statute does not compel them to do so. It is a well 
recognised rule that statutes should as far as possible be 
so interpreted, as not to affect vested rights adversely, 
particularly when they are being litigated. When a 
statute deprives a person of his right to sue or affects 
the power or jurisdiction of a Court in enforcing the 
law as it stands, its retrospective character must be 
clearly expressed. Ambiguities in it should not be 
removed by Courts, nor gaps filled up in order to widen 
its applicability. It is a well est iblished principle that 
such statutes must be construed strictly, and not given a 
liberal interpretation. 

Per Varadachariar, J . — The presumption against re- 
trospective operation is said to be so strong that it has 
been recognized that even in construing an act or a 
section which is to a certain extent retrospective, it 
ought not to be given a larger retrospective operation 
than the words clearly involve. Where it is intended tn 
make a new law applicable even to pending actions, it is 
common to find the Legislature using language expressly 

referring to pending actions. (Gwyer^ C J.,Sulannan 
and Varadachariar^ JJ.) UNITED PROVINCES v. 

ATIQA BEGaM. I.L.E. 1941 Ear. (F.O ) 72 = 

1921.0. 138 = 13 R.F.O. 15 = 72 CL. J. 660 = 
1941 A.L.J 170 = 1941 R.D. 121 = 
1941 O.L.E. 121= 3F.LJ. 97 = 7B R 433 = 

63 LW 897 = 1941 A.L.W. 201 = 
1941 M.W.N. 681 = 22 PLT 678 = 

45 O.W.N. (F E.) 27 = 1941 A.W.R, (Rev.) 109 = 

1941 O.A. 169 = 1941 O.W N. 297= 
1941A.W.B. (F C.)3 = A.IE. 1941 F 0. 16 = 

(1941) 2M.L.J. (Supp.) 65. 

' 'Preamble — Relevancy. 

A preamble does not override the plain provisions of 
a statute. It U a key to an Act. {Davis, C J. and 
Weston, J.) Emperor v. dholaram Holaram 
LL E. (1941) Kar. 431=A.I.E. 1941 Sind 221. 

Proceedings of Legislature — Reference — Per^ 
misstbility. 

In construing an Act, the Court is not entitled to call 
in aid the proceedings of the Legislature. {Derbyshire, 
C.J.and Panckridge, /) MaHALAKSHMI RAKHIT 
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V. Shamrangini. I.L.E. (1941) 1 Cal 499 = 

73 O.L.J, 344 = 46 O.W.N. 626* 

A.I.R. 1941 Cal. 673. 

“Promotion of object of rule. See 1940 Dig., CoL 

734 MDNNALALv. Gopilal. 

ILE, (1941) Nag. 160 = 191 1.C. 217=13 E.N. 190. 

Punctuation. 

A statute must be interpreted without regard to 
punctuation. {Tek Chand and Dalip Singh, JJ.) 
13HOLO Singh v. Raman Lal. 193 1 0 312= 

13 R.L.446 = 43 P.L.E. 362 = A.I.E. 1941 Lah. 28. 

- ■ Question of hardship and inconvenience —Rele- 
vancy. See 1940 Dig., Col. 734. ThaNWERDAs 
KaLUMAL, In re. 192 10. 721 = 13 R.S. 199 = 

A.I.E. 1941 Sind 1. 

Reference to previous law — When justified. 

Per Plagiien, J, — Where the language of an Act of 
Parliament leads one to no clear conclusion between two 
possible meanings, one is often helped by considering 
what the law was before the Act was passed. Fre- 
quenily it was defecUvei and one can infer that the 
Legislature intended to remedy the defect and construe 
the Act accordingly. {Sharpe and Blagden, /J.) Ma 
Tin Tin v, Maung Aye. 1941 Rang.L.E.65= 
1951.0. 190 = 14 R.E 24=42 CrLJ. 690 = 

AJE. 1941 Bang. 136. 

Reference to proceedings of Legislature — Gram- 
matical construction — When to be departed from. 

It is a most salutary principle of construction of 
statutes that in arriving at the meaning of an .Vet not to 
try to see from the proceedings of the Legislature or 
from any facts prior to the passing of the Act what was 
intended. Its grammatical meaning alone must be con^ 
sidered and if it leads to an impossible, that is unwork- 
able construction, to see what variation will do the 
least violence to the grammatical meaning and still 
make the provision work. {Stone, C.J, and Bose, J,) 

Hiralal Adku V. Parasram Sag. 

I.L.E. (1941) Nag. 641 = 1941 N.L J 480, 

Rejection of words — Statutory rules. See 1940 

Dig. Col. 734. bijaynagar Tea Co., li d. v. Indian 
Tea Licensing Committee. 191 1 C. 387= 

13 E 0. 228. 

-Remedial Act— Prejudice income casts to (host 

whom it is intended to help. 

Even if an Act intended to be remedial is found in a 
small minority of cases to prejudice rather than to 
benefit those whom it is intended to help, the Court 
should adopt the construction which is on the whole 
best calculated to give effect to the manifest intention of 
the Legislature. {Gwyer, C.J Varadackariar and 
Beaumont, JJ ) HINDU WOMEN*S RIGHTS TO PRO* 
PERTY ACT, 1937, In the matter of. 

I.L E. fl941) Kar. (F.O.) 148=19410. 867= 
IS R F 0. 70 = 1941 M.W.N. 666 = 78 0 L.J. 415= 

64 L W. 22= 1941 P.W.N, 401 = 
1941 O.W.N. 880 = 7 B E 788 = 1941 O.A 661= 
1941A.W.R (Rev.) 648 = 1941 A L.W 774= 
46 O.W.N. (F.E.) 81 = 22 P.L T. 469 = 
4P.L J. l.,AI.R. 1941 F.O 72= 

(1941) 2 M.L.J.12, 

■■■ Retrospective effect. 

Nosiatuteis retrospective unless the statute itself 
expressly states that it is to be so. {DunkUy and Blag- 
den, JJ.) ShwE Hla U v. EmpEROR. 

1941 Bang L.R 68=194 1.0.720 = 14 R.R. 9 = 

„ 42 Or.L.J. 615= A.IJE. 1941 Bang. 149t 

effect— Act altering procedure. Sa 
1940 Dig.. Col. 734. Dhirkndra Nath Roy 
IJJETALI MlAH. 1941,0.511 = 13 B.0,61A 
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Retrospective effect^New legislation if affects 

vested rights. 

New legislation cannot take away accrued rights 
unless such intention is manifest and clear from the 
terms of legislation Unless the plain words of a section 
compel a Court to hold that it has retrospective effect, 
no such effect will be given. {Harries, C.J. and Fail 
AH, y.) jAGMOHAN Singh v. Ramanandan frasad 
NaRAY AN Singh 20Pat. 556 = 13RP, 626 = 
1941 P.W.N. 295= 192 I.C. 851 = 7 BR. 493 = 
22 Pat.L T. 219 = A.IR. 1941 Pat. 253. 

Retrospective effect^Presumption — Declaratory 

Act. 

The general rule is that retrospective effect is not 
given to a statute; there is a presumption against re 
trospective effect: in the case of a declaratory Act there 
is no such presumption: if the meaning of words used 
indicates an intention that ihe Act is to have retros- 
pective operation, then no matter what the consequences 
this operation must be given to the provisions: it does 
not follow' that a meaning is to be given to the words of 
the statute, which according to ordinary usage they 
could not carry, so as to give to the provisions retros- 
pective operation. {Monrce, J') KaSHID BiBI v. 
TUFAiL Mahomed. 396 1 C 127 = 

14 E.L. 126 = AI.R. 1941 Lah. 291, 

Retrospective operation — Amending Act — If 

governs pending cases— Vested right in procedure. See 
1940 Dig., Col. 735. BIGAN SiNGH v. SyED Shah 

Zaffar Hussain. 191 I.C. 436 = 13 R.P. 319= 

7 214* 

— Retrospective operation— Rules of construction. 

A section giving retrospective effect should be inter- 
preted very strictly and no more retrospective effect 
should be given to it than is absolutely warranted by the 
literal interpretation of the words actuallv used in the 
section. {Harpe*',S, M. and Sathe^ TirkHa 

V. NaZEER BEGAM. 1941 A L.J. ^Supp.) 19 = 

1941 A.W.R. (Rev.) 185=1941 O.A. (Supp ) 129 = 

1941 E.D 105. 

.Rules. 5^^ 1940 Dig., Col. 735. MuNNALAL 

GOPILAL. I.LJt. (1941) Nag. 150 = 

191 I 0- 217 = 13 RN. 190 

Rules made under Act — <^eaning of words— If 
to have same meaning as the word^ in the Act. 

It is usually a sound rule 0 / construction to give the 
same meaning to w'ords used in ,ules made under an act 
as the words have in the Act'^'tself. {Broomfield and 

//.) EMPEKOK Haghun.^th R.m. 

CHANDKA. ^ j 588 = 43 Bom L R. 99= 

AIR 1941 Bom. 100. 

■Scheduled forms— Reference to. 

Scheduled forms are always dangerous guides to the 
meaning of a statute. {Sharpe and BlagJen. /F) MA 

?IN Tin M AUNG aye. 1941 Rang L E. 65 = 
19510. 190 = 14 RR. 24 = 42 Or L.J. 690- 

A.I.R. 1941 Rang. 135. 

—‘Similar Acts—Same words in — Construction in 

the same or exactly 

similar words are used in statutory provisions which 
aoTear to have a similar object, it is very difficult to say 
that they should not be interpreted m the same way. 
CD Anmhtld and Wassoodew. JJf) EMPEROR v. 

TataTaba I.L.B. ( 19411 Bom 191 = 

igojo 229 = 13BB.323 = 42Cr.LJ 441 = 

42 Bom. L.B. 1193 = A.I.B. 1941 Bom 86. 

cnecial Acts-One, if can interfere with another. 

co£r'/.s ACT. a. .r A- 
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' Special remedy provided by statute — Separate 
suit — Mai ntainabi I ity. 

Where a right is given by a special statute and a 
remedy is provided for the violation of the right in that 
very statute, ordinarily the person whose right is violated 
is bound to follow the remedy provided in the Act, and 
a separate suit is barred. {Somayya, J.) RamI 

Naidu V. Secretary of State for India. 

1941 M.W.N. 883 = 64 L.W. 406 = 

(1941) 2 M.L.J. 577. 
"Statute conferring exceptional pcnjvers on single 
person— Principle of construction — Construction in 
favour of subject. 

In interpreting a statute which confers exceptional 
powers on an individual officer and takes away from all 
Courts the right to entertain any objection on any ground 
whatsoever except on the ground of want of jurisdiction, 
a doubtful question must be answered in favour of the 
subject and it must be held that the exceptional power 
was given only where it is abundantly clear that it was 
I the intention of the Legislature to give it. {Middleton^ 
RaMAUTAR MAHTON V. CENTRAL CO OPERATIVE 

Bank. 7B.E.686. 

Unambiguous language — Duty of Court. 

Where a rule is coached in unambiguous language, it 
is not open to the Court to alter it merely because, in 
the Court's opinion, it might produce a somewhat 
harsh result. Where the language is clear, it i.'^ the 
Court’s duly to give effect to it. {fitaund, /.) SECRE- 
TARY OF ^TATE^/. GOMTI KuNWAKI. 

195 I.C. 246 = 14R.A 23 = 1941 O.A. (Supp.) 327 = 
1941 A.W R. (H.C.) 162= 1941 A L W. 404 = 
1941 A.L. J. 253 = A.I R. 1941 All 221. 

Validity of Act— Competence of Legislature 

Crucial date — Change of powers of Legislature during 
passage of Bill from Legisla five Assembly to Council of 
State. 

It may sometimes become necessary for a Court to 
inquire into the proceedings of a Legislature, for the 
purpose of determining whether an Act was or was not 
validly passed; for example, whether it was in fact 
passed, as in the case of the Indian Legislature the law 
requires, by both chambers of the Legislature before it 
received the Governor General's assent. But the form, 
content or subject matter of a Bill at the time of its 
introduction into, or of its consideration by, either 
chamber of the Legislature is a matter with which a 
Court of law is not concerned. The question whether 
either chamber has the right to discuss a Bill laid before 
it is a domestic matter regulated by the ‘rules of the 
chamber, as interpreted by its Speaker, and is not a 
matter with which a Court can interfere, or indeed on 
which it is entitled to express any opinion The only 
function of a Court is to pronounce upon the Bill after it 
has become an Act. Consequently it is immaterial that 
the powers of the Legislature changed during the 
passage of the Bill from the Legislative Assembly to the 
Council of State. The only date with which the Court is 
concerned is the date on w'hich the Governor-General's 
assent was given; and the question whether the Act was 
or was not within the competence of the Legislature 
must be determined with reference to that date and to 
none other. {Gwyer C.J., Varadachariar and Beau^ 

mont, //.) Hindu WOMEN^s Rights TO Property 

Act, 1937, In the matter of. 

I.L.B (1941) Kar.CF.O.) 148 = 194 1 0 367a 

13 R F.O. 70 = 1941 M.W N 666 = 73 C.L J. 415* 
54 L W. 22 = 7 B.B. 788 = 1941 P.W N. 401= 

1941 O.W.N. 880= 1941 O.A. 661a 
1941 A.W R. (Bev ) 648 = 1941 A.L W 774a 
45 O.W.N. (P R.) 81 = 22 P.L.T. 469 = 4 F L J 1 a 
A.LR. 1941 (F.O.) 72=(1941) 2 M.li.J 12 
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Words — Meaning of — Satr.e meaning to be given 
to words in Act or section^ wherever they appear. 

It is an elementary rule of construction that a word 
must be given the same meaning wherever it occurs in 
the same enactments, and a fortiori in the same section 
of an enactment, unless the context forbids it. {Broom^ 
field and Mackltn, JJ.) GaNPAT KINUSHET SONAR 
£/. ViTHAL BHIKAN. 43 Bom.L.B. 97 6 

'Words to be taken in their context. 

The words of a statute must be construed in relation, 
to their context. They cannot be taken out of the provi- 
sions of the statute in which they occur. {Davis^ C J, 
and Weston, /.) EMPEROK ». DHOLARAM HOLARAM. 

LL.R (1941; Kar. 431 = Ar.R 1941 Sind 221. 

JAMMU AND KASHMIR- Court-Powers 
of — Appeal to His Highness against order of District 
Judge of Chenani disposed of^Second appeal to High 
Court — If competent. 

Where an appeal filed under the old law to His 
Highness the Maharaja Bahadur against an appellate 
order of the District Judge of Chenani has been dis- 
posed of, the High Court has absolutely no power to 
say that the order of disposal was not in accordance 
with law. If the High Court entertains a second appeal 
it would be overriding the decision of His Highness 
which it is wholly incompetent to do. [Rachhpal 
Singh and Janki Hath Watir /.) AJAB SiNGH v. ShIB 

Saran. 43 P-L R. J & K , 242. 

■ “ State subject certificate — Cancellation of certtfi^ 
cate of father — If bars grant of certificate to son — Pre- 
sumption - Rebuttal. 

The cancellation of the State subject certificate of the 
father is no bar to the grant of a fresh certificate to his 
son in case he can establish by proper evidence that he 
is entitled t) it by possessing the necessary qualifications, 
but will raise a presumption against him. It will be for 
him to rebut that presumption by bringing cogent evi- 
dence to prove that his father’s application failed for 
want of reliable evidence, which though it did exist, the 
father failed to produce. MUKAND Lal, In re. 

43 P.L.R. J. & K., 160, 

" State subject certificate — Grant or revocation — 
Power of Revenue Minister and Revenue Commissioner. 

The grant or revocation of a State subject certificate 
is an act of Government and a proceeding of an execu 
live authority, and ihe powers relating to it can be exer- 
cised by the Government or a person or persons to 
whom this power is delegated by the Governmeiit 
expressly or by necessary implications. Therefore, the 
Revenue Minister or the Revenue Commissioner, in their 
capacity as Revenue Officers, cannot exercise anv 
revisional jurisdiction in proceedings arising out of 
grant or cancellation of a Slate subject certificate. But 
the Revenue Minister as member of Government has 
power to do so. MUKAND LaL, /« re. 

43P.L.E. J. &K. 160. 

State sub/ect-— Definition — Notification No. 

1-I./84 dated 2Qtk April, —Interpretation, 

The words “who have since been permanently residing 
there” occurring at the end of "class** in the definition 
of a state subject in the Notification of 1927 govern 
only the sentence immediately preceding it {i.ej) "and 
also persons who settled therein before the commence- 
ment of samvpt year 1942.” and not also the first 
portion of definition, vit. "All persons born and residing 
within the Slate before the commencement of the reign 
of His H-ghness the late Maharaja Sahib Bahadur" 
A. K. WaTaL, In re. 43 P.L.B. J. & K. 166! 

—State subieet—Emigrant^Who is— Notification 
No. 13 L, dated tith June^ 1932. 


, J. & K. 0. P. CODE. S. 42. 

Notification No. 13- L dated 27th June, 1932, deals 
specifically with the position of ‘ emigrants from the 
Jammu and Kashmir State to foreign territories”. 
Every person who goes abroad and resides there for 
considerable length of time is not necessarily an 
emigrant. A person is said to emigrate from his 
ancestral abode to another if he abandons the former 
and adopts the latter as his permanent residence. In 
each case it is a question of fact. A. K WatAL, 

43 P.L.B. J. & K 166. 

State Subject-Migration of— Status of detren' 

dants— Notification No. 1-Z./84 dated 20th April, \927 
and Notification No. 13 L, dated 22th June. 1932.* 
Notifica’ion No, 13 L dated 27th June, 1932, should 
be taken to deal specifically with the question of emi- 
grants. while Notification No. 1 L/84 dated 20th April, 
1927, defines generally the term "stale subject.” Note 11 
appended to the latter merely makes clear that the 
status of the descendants of a "Stale subject’’ is also 
that of a "State subject”. In case a Slate subject 
emigrates he and his descendants for two generations 
will be entitled to the limited privileges therein 
mentioned. A. K, WaTaL, In re. 

43 P.L B. J A K. 166, 
JAMMU AND KASHMIR AGRICULTURISTS’ 

BELIEF ACT, S. 8 — Entries in account books 

Proof — Evidence Act, Ss. 34, 67 a*id 68. 

Under the provisions of the Agriculturists’ Relief Act. 
each and every one of the entries in the account books 
need not be individually taken up and proved in confor- 
mity with the provi^ions of Ss. 67 and 68 of the Evi- 
dence Act. Value such as is permissible under S. 34 of 
the Evidence Act with regard to the relevancy of entries 
in account books, kept in the ordinary course of busi- 
ness, ran be attached to them. {Masud Hasan /.) 
AKBaR ALl V. nUKAN. 43 P L R. J &K. 106. 
JAMMU AND KASHMIR APPEAL TO H18 
HIGHNESS ACT (XVI OF \000)— Retrospects 

effect. r 

Act XVI of 1996 has not retrospective effect and it 
applies only to those cases which have been decided by 
the High Court after the Act came into force. {Raehh* 
Oal Singh. C.J., Janki Nath WaSir and M. Hassan^ 
IJ.) BhaGAT RaDHAKISHAN I*. LLOYDS BANK 

ltd. 43 P.L E. j. & K. 7. 

S. 11 — Appeal in criminal case— Grant of leave 

— Sufficient grounds. 

The mere fact that a conviction is based on circum- 
stantial evidence is, by itself, no sufficient ground to 
grant leave to appeal to His Highness. Circumstantial 
evidence which is of a satisfactory character is as good 
as direct evidence and the conviction based on such 
circumstantial evidence is perfectly legal. Again, the 
mere fact that a confession originally made by the 
accused was subsequently retracted bv him is not a 
suffi.-ient ground to declare the case as a fit one for appeal 

to His Highness. {Abdul Qayoom, C J. ond Kichlu. /.) 
Hashir Ahmad v. State. 43 P LR J. and K. 88. 

JAMMU AND KASHMIR CIVIL PROCEDURE 

CODE, S 11 — Doctrine of judicata. 

Res judicata is a definite legal doctrine with defined 
and well marked delineations. It is not every matter 
which may have been adumbrated in a previous suit that 
may become res judicata for the pur|)oses of the trial of 

a later suit. The requirements of S. 11, C.P C de. mu«t 

be fulfilled. {Nagi Afasud Hasan. J.'\ BaNSI Dat v 

Rughn ath Singh. 43 P.l.R J. «r K. 12?'. 

S. ^2—£nfuiry under O. 20, R. SO— Power of 

transferee Court. 

By S 42, C, p. Code, the Court to which a decree is 
transferred for execution is for the purpose of O. 2l 
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J. ^5 K. C. P. CODE, S. 60. 


J. & K. CR. P. CODE. S. 164. 


R. 50 (2) “the Court which passed the decree” and is 
competent fo determine the question whether a certain 
person is a member of a arm, {Rachhpal Singh, C,J. 
and Wazir, /.) AMAR NaTH v. PUNJAB NATIONAL 
Bank, Ltd. 43 P.L.R. J. & K. 153. 

— — S. 60 — Land txempUd from attachment — Trees 
on such land— If also exempted. 

If the land under the trees is incapable of being 
attached and sold under S. 60, C. P. Code, the position 
with respect to the trees cannot be different. The trees 
are also exempt from attachment and sale. GiaN 
ChanD V, Madan LaL. 43 P.L.R. J. & K. 58. 

- ■ S. 60 — Mortgage of agricultural land — 
Waiver of privilege— If only in mortgagee's favour. 

An owner who mortgages his agricultural land waives 
the privilege given to him by S. 60, C. P. Code, only 
in favour of the mortgagee and not in favour of any 
body else. A creditor, in execution of a simple money 
decree cannot get that land attached or sold on the 
ground that it has been mortgaged with some one else. 
iWazir, A) GULAB DIN v. AKBAR. 

42 P.L.E. J. & K. 409. 

S. 60 (as d.mQn^QCL)~Retrospe:iive effect. 

The amendment of S. 60, C. P, Code, by which even 
the agricultural land cultivated by the tenants became 
not liable to attachment or sale, does not have retros- 
pective operation. It does not, therefore, atfect execu- 
tion proceedings which were pending at the time the 
amendment came into existence. {Rachkpal Singh, C.J. 
and J. N. Wazir, /.) KASHMIRI Lalv. ShamI ShaH. 

43 P.L.R. J. & K. 181. 


— 0.9, R. 13— Application for setting aside ex 
parte decree filed more than 30 days after decree— Proof 
of knowledge of decree within 30 days Onus. 

If a defendant files an application for setting aside an 
ex parte decree more than 30 days after the date of the 
decree, the onus lies on liim of proving that his applica- 
tion is presented within 30 days of his having knowledge 
of the decree. (Wazir, /.) AbdULA BlCHU v, 
Ghulamrasool dandroo. 

43 P.L.R. J. & K. 266. 

-0. 17, Rr. 2 and 3 — File consigned to record 

room for default— Order, if res judicata. 

The principle of res judicata cannot be invoked 
where no order is passed on the merits in terms of 
0. 17, R. 3i C. P. Code, but the file is merely consigned 
to the record room for default under O. 17, R. 2. 

(K,«v w m..., m 

0. 32, R. 1— Compliance with provision— Proof 

^ In^regard to consent given to a decree on behalf of a 
minor, the mandatory provisions of law contained in 
O 32 R 7 C. P. Code, have to be strictly complied 
with ’ In such a case, it is not sufficient that the terms 
of a compromise are before the Court There ought to 
be evidence that the attention of the Court was directly 
called to the fact that a minor was a party to the com- 
nromise and it ought to be shown by an order on petition 
or in some way not open to doubt, that the leavyjf the 
Court was obtained. {Abdul Qayoom, C.J . and Ktchlu, 
/.) ABDULLA .. REHMAN. ^ ^ ^ ^ ^ ^ 

Q 46 . E. 1 and S. 113 -Reference to High 

Cnurt When may be mad e. 

Under O 46, R. 1, C. P. Code, a reference can only 

be made in those cases in which the decree whi^ch may 
te oised U not subject to an appeal and where the 

Cou'rt making the reference entertains^any^^ 

iX°eS°c!o'nditions are fuimied that a lower Court 

y. D. 1941—45 


can draw a statement of facts of the case and the point 
on which doubt is entertained and then refer the matter 
to the High Court. A reference is incompetent if the 
Court is quite satisfied that its own view on a particular 
matter is correct. (^Rackkpal Singh, C.J,, Janki Nath 
Wazir and Masud Hasan, JJ.) JaWAHAR SinGH a'. 

Collector, Jammu. 43 P.L.R. J. & K. 177 . 

JAMMU AND KASHMIR COURT- FEES ACT, 
S. 7 (xi) (cc) — Suit by landlord against tenant for 
possession — T enant denying landlord's title— Court- fee. 

S. 7, Cl.(u:0 (ec) of the Court-Fees Act is not confined 
to cases where the defendant is clearly estopped from 
denying the plaintiff^s title. If a landlord sues a tenant 
for the possession of immovable property, the Court-fee 
must be assessed under S. 7, Cl. (xi)Ccc). It is then open 
to the defendant to deny that the relationship of land- 
lord and tenant exists between him and the plaintiff. If 
he succeeds, the plaintiff will be nonsuited. If the defen- 
dant fails to establish his contention, the landlord will 
be entitled to his remedy. (Masud Hasan, J.) Abdul 
Ghani V. Faqira. 43 P.L.R. J. & K. 233, 

JAMMU AND KASHMIR CRIMINAL PROCE- 
DURE CODE, S. ^—Appointment of special Sessions 
Judge — Powers of, 

A Sessions Judge subordinate to the High Court is 
not competent to pass an order appointing a Magistrate 
of the first class to act as a special Sessions Judge for any 
particular case. Under S. 9. Cr. P. Code, his Highness' 
“Government" alone can establish Courts of Session. 
{Rachhpal Singh, C, /.) AMAR CHAND v. STATE. 

„ ^ 43P.L.R. J. &K.34. 

■ ^S. 110 — Proof required. 

S. UO, Cr. P. Code, is a preventive section and is not 
intended to be used to punish accused persons for offen- 
ces that have been committed but the section is intended 
to prevent the accused persons from committing offences 
which by their habit they are likely to commit in future 
It must be proved by aggregate of facts that the accused 
has a tendency to repeat certain offences referred to in 
the section. The evidence must be specific and relate to 
particular instances within the knowledge of the witnes- 
ses. Mere hearsay evidence is not enough. {Wazir / "I 
Mst. Masan V. State. 43 P.L.R.J. & k! 76 

S. 13^— Provisions not complied with—Defec* 

if remediable by Magistrate's statement. 

If the mandatory provisions of S. 164, Cr. P. Code 
are not complied with, the statement of a Magistrate 
saying that he complied with a particular provision of 
law though such fact is not recorded in the statement 
itself, is absolutely of no avail. The statement recorded 
by the Magistrate itself must show that all necessary 
precautions were taken and the defect or defects ifanv^ 
cannot be remedied by producing the Magistrate to show 
that he had really complied with all the provisions of the 
section. {Rachhpal Singh, C. J.) Nathu Ram v 

State. 43 P.L.R. j. ^ 22 * 

S. 13^.— Recording of accused's statement ' im. 

mediately on pr eduction — Advisability. * 

It is the duty of Magistrates that if they consider 
advisable then the statement of an accused person under 
S. 164, Cr. P. Code, should not be recorded as soon as 
the man is produced. Courts of law will not attach anv 
importance to a confession where there is reason to sus^ 
pect that the police was anxious to have the statement of 
an accused recorded immediately. {Rachhpal Sinsk C 

J.) nathu Ram V. State. 43 P.L.R. j. & k ’ 22 ' 
S. 131— Statement of accused^Record of duritrl 

trial— Permissibility. ^ 

The statement of an accused person can be recorded 
under S. 164, Cr. P. Code, before the commencement 

of the trial of the case and not during the trial 
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J. &K.CB. P. CODE, S 196. 

(Abdul Qayaom, CJ.) STATE z/. QaDIR KaKRU. 

^ 42P.L.R J. & K.416. 

195 ( 1 ) (a) — Complaint under S • 182, Ranbtr 

Penal Code — By whom to be made. 

Under S. 195 (1) (a), Cf . P.Code, no Court can take 
cognisance of an offence under S. 182 of the Kanbir 
Penal Code except when the complaint is in writing of 
the public servant concerned or of some public servant 
to whom he is subordinate. (Abdul Qayoom, C.J!) 
BiNDRU V. State. 42 P.L R. J. & K. 406. 

S. 2Z^^Charge for dacoity— Conviction lor 

rioting — Legality. 

An offence of rioting under S. 147 of the Ranbir 
Penal Code is not a minor offence to that of daco»ty 
under S. 395 of that Code. Consequently a person who 
was charged with an offence of dacoity cannot be con- 
victed for an offence of rioting. {Kachhpal Singh, C./.) 
AU SOFI V. State. 43 P.L.E. J. & K. 50 

— S. Applicability ^Sessions case. 

Action under S. 250, Cr. P. Code, can only be taken 
in regard to a case which is triable by a Magistrate. An 
order awarding compensation under that section in a 
case exclusively triable by a Court of Sessions is illegal. 
(Abdul Qayoom, C.J.') NiKU v. ANANTA, 

42 P.L.R. J. & K 414. 

■S. 288 — Statement of witness before committing 
Magistrate^Power of Sessions Judge to rely on. 

The object of S. 288, Cr. F. Code, is to provide for 
the contingency that may arise when a witness before a 
Court of Session resiles from his statement which he 
had made before the committing Magistrate, 'Ihe 
Sessions Judge has been given power to treat the state- 
ment before the committing Magistrate as a piece of 
substantive evidence on which he may base a conviction 
if he believes that evidence. The whole object of this 
section was to give powers to a Sessions Judge to decide 
which of the two statements made by a witness (one 
before the committing Magistrate and the other before 
the Sessions Judge) was true. If after a due considera- 
tion he is of opinion that the evidence given by the 
witness before the comn.iiling Magistrate was true he 
has every power 'to admit that evidence and treat it as 
substantive evidence. (Rachhpal Singh, C.J, and 
IVaiir, /.) AbLI MOCHI v. STATE. 

43 P.L.R. J.&K 142. 


— — — S. Z^2-^Recording of statement in narrative 
form — Permissibility. 

According to S. 342, Cr, P. Code, where an accused is 
examined, questions should be put to him by the trial 
Magistrate and the answers given by the accused should 
be recorded. The statement of the accused should be 
In the form of questions and answers and not in the 
form of a narrative. (Abdul Qayoom, C. J.) ISA 
Khan v. State. 43 P.L.R, J. & K, 47. 

— Ss. 367 and 424 — Judgment of appellate Court 


^Contents. 

Under S. 424 read with S. 367, Cr. P. Code, the 
jndgment of an appellate Court must, among other 
matters, contain the point or points for decision, the 
decision thereon, and the reasons for the decision. 
(Abdul Qayoom, C.J.) NABIR SodaGAR r/. STATE. 

43 P.L.R. J. & K. 98. 

' — Ss. 417, 418 and ^2Z~-A(>peal from acquittal — 

Points for consideration. 

The High Court hearing a case in an appeal against 
an order of acquittal should and will always give proper 
weight and consideration to such matters as (1) the 
views of the trial Judge as to the credibility of the wit- 
nesses ; (2) the presumption of innocence in favour of 
th e accused j (3) the right of the accused to benefit of 
aoubt ; and (4) the slowness of an appellate Court in 


J. & K. EVIDENCE REG., S. 46. 

disturbing a finding of fact arrived at by a Judge who 
had the advantage of seeing the witnesses. (Rachhpal 
Singh, C.J. and Janki Naih IVazir, J.) STATE v, 

SaLam Badu. 43 P.L B. J. & K. 264. 

Ss. 488 (3) and 386 (1) (b) — Attachment and 

sale of immovable property— Procedure 

If a Magistrate acting under S. 488 (3), Cr. P. Code, 
wants to proceed against any immovable property be- 
longing to the defaulter, he cannot direct the attachment 
and sale of that property himself. The only course 
open to him is to issue a warrant to the Collector of 
the District according to S. 386(1) (^), Cr. P.Code, 
authorising him to realise the amount by execution 
according to civil process against the immovable pro- 
perty of the defaulter. (Abdul Qayoom, C.J.) AMAR 

Nath v. Mst. Gomti. 43 P.L.R. J. & K. 96. 

S. 488 (3) proviso — Offer by husband to main' 

Bcna fides o/ offer — Enquiry into— Duty of 
Magistrate. 

Where the husband offers to receive the wife in his 
house and maintain her according to his means, it is the 
duty of the Magistrate under S. 488 (3), proviso, Cr. P. 
Code, to enquire into the bona fides of the offer, and if 
the woman refuses to live with the husband the grounds 
of her refusal should be considered by the Magistrate, 
(Abdul Qayoom, C.J.) MOHI-UD-DIN v. MST. ASHA 
BiBI. 43 P.L.R. J. & K. 83. 

' 3. 514 — Forfeiture of bond — Surety's respon- 
sibility. 

The fact that the surety had no control over the 
accused as ‘he belonged to the Punjab, does not absolve 
the surety from his responsibility. (Abdul Qayoom, C. 

J.) Dalip Singh v. State. 

42 P.L.R. J. & K. 408. 

S. 633 — Recording of confession — Defects, when 

curable. 

Under S. 533, Cr. P. Code, a defect in form is curable 
but not a defect in substance. Where a confession was 
duly recorded after necessary warning but the Magis- 
trate somehow failed to embody that fact in his memo- 
randum, such a defect is certainly curable. It is where 
the mandatory provisions of S. 164 are not complied 
with that the defect will be incurable. In such a case, 
if any warning has not been given the confession should 
not be held to have been duly made and S. 533 will be 
wholly inapplicable. The Court should first look into 
the question whether the defect is purely formal or 
whether it is a defect in substance. If it is a defect in 
substance then the confession cannot be admitted in 
evidence and the provision of S. 533 cannot come to the 
aid of the prosecution. But if it is a defect purely of a 
formal nature then the provisions of S, 533 would be 
applicable by the production of the Magistrate or some 
other evidence which would remove the formal defect. 
(Rachhpal Singh, C. J.) GaFFARDAR v. STATE. 

43 P.L.B. J. & K. 246. 

JAMMU AND KASHMIR EVIDENCE BEGU* 
LATION, S. 26 — Chcnvkidar — If Police Officer, 

A chowkidar is a Police Officer, (Rachhpal Singh, 
C. J, and Janki Math IVatir, J,) KaLA V. STATE. 

43 P.L.R. J. & K, 37. 
S. 45 — Lawyers as experts — Practice eondemned. 

It is a very reprehensible practice on the part of the 
lawyers to appear in the role of experts in Courts. 
(Masud f/asan, J,) HaSSAN v. NaND SinGH. 

43 P.LJR. J. & K. 70. 
— — S. 46 — Opinion of expert— Value of— Expert not 
examined as loitness. 

The opinion of an expert obtained by means of a 
letter has no evidentiary value, when no statement U 
recorded of the expert. The opinion of an expert can 
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J. & K. EVIDENCE EEG., S. 45. 

only be admitted in evidence when the expert has pro- 
perly been examined. {Abdul Qayoom, CJ. and Waztr^ 

/.) Ghulam Mohammad Khan v. Khuda 
BaKHSH. 43 P.L E. J. & K. 85. 

S. 45 — Report of expert — Mode of proof. 

The report of an expert is by itself a legally inadmis 
sible document. It should be proved by his oral 
evidence. {Masud Hasan, /,) H.^SSAN V. NanD 
Singh. 43 P.L.E. J. & K. 70. 

’ "S. 74 — ^ Public document' — Muster sheet of road 
coolies. 

,A muster sheet of road coolies is not a public docu- 
ment within the meaning of S. 74 of the Evidence 
Regulation. A man may be a public servant but every 
register maintained by him does not ipso facto become 
a public document. {Abdul Qayooni. C.J. and Wazir, 

J.) State v. Dharmun and Hay at ali. 

43 P.L.E. J. & K. 99. 

JAMMU AND KASHMIR EXCISE ACT, S. 38— 

Power of Deputy Inspector of Customs to search. 

By virtue of S. 38 of the Excise Act a Deputy Inspec- 
tor of Customs is entitled to search any cart or pack 
animal or any other means of conveyance provided he 
has reason to believe that smuggled goods is being car- 
ried thereby. {Abdul Qayoom, C.J.) KAMZAN RatHER 
V. STATE. 43 P.L.E. J. & K. 102. 

JAMMU AND KASHMIE HIGH COUET CON- 
STITUTION ACT, Para. 23 — Royal prerogative — 
When may be invoked. 

The Royal prerogative is meant to be exercised only 
in extraordinary circumstances. It cannot be invoked 
simply because according to an applicant the High Court 
had committed an error or was utterly wrong in its 
interpretation of a rule of la w or in weighing evidence in 
any particular case. {Rachhpal Stngh, C,J.^ Janki Nath 
Wazir and M. Hassan, JJ.) BhaGaT RaDHAKISHAN 
V. LLOYDS Bank, Ltd. 43 P.L.E. J. & K. 7. 

JAMMU AND KASHMIE HIGH COUET EULES 
AND OEDEES, Chap. X, E. 6 (hefo^re amendment) 

— Realisation of stamp dues in pauper suits — Procedure 
-^Attachment of property of stranger — Right of latter 
to file suit. 

Prior to the amendment of Rule 6 of Chap. X of the 
Rules ai:d Orders w’hich did not come into force till the 
19th of Har 1993, state stamp dues in pauper suits 
were not recoverable as arrears of land revenue. The 
words “as arrears of land revenue” were added by the 
Legislature in the amended rules. The position prior 
to these amended rules was that these dues were realised 
by having recourse to an application for the execution of 
decrees in the ordinary course (/ e.) under O. 21, C. P. 
Code. If a property belonging to a stranger was 
attached, he was competent to object to the attachment 
under O 21, R. 58 and institute a civil suit under O. 21, 
R. 63, if the objection was overruled. {Rachhpal Singh, 
C,J,% Wazir and Masud Hasan, JJ.) DURGA DaS v. 

Hon'ble Judicial Minister. 

43P.L.E. J. &K.62. 
JAMMU AND KASHMIE INCOME-TAX ACT, 

g jQ debt — Deduction on account of — Debt 

becoming bad in previous year. 

There is no bar under the rules that a debt which 
became bad in the previous year, and which was not 
shown in that year could not be shown in the next year 
Where the circumstances reveal that the delay is such 
as would not reasonably debar the assessee under the 
law from claiming this deduction, he stould be aUowed 
to do so. (A ««• Masud Hasan, JJ) UCTAM SinGH 
Khurrana of Jammu. 43 P.L.K. J. « Ji. i»7. 


7io 

J. & K. EIGHT OF PRIOR PURCHASE ACT, S.2. 

land EE venue 

ol- — ^PPi^cubtltty^^StfafigeTs 
Masud Hasan, y.^S. 8l of the Land Revenue Act 
affords remedy to 'the person denying his liability”. A 
defaulter is not a person denying his liability. He is a 
person refusing or omitting to pay. The section applies 
to a stranger and not a defaulter. {Rachhpal Singh, 
C./., IVaztr and Masud Hasan, J J.) DURGA Daq h 

hon’ble Judicial Minister. 

43 P.L.E. J. & K. 62. 
KASHMIE LIMITATION EEGU- 

LATION, S. h—Apphcabihty^No right of appeal at 

S. 5 of the Limitation Regulation presupposes that 

entitled to 61e an appeal at the time when the order was 

J' •’e had no right of filing any 

appeal but such right was only conferred by a subse- 
quent enactment, he cannot invoke the aid of the sec- 

A/ V Math IVazir and 

A RADHAKISHAN n . LLOYDS 

Bank, Ltd. 43 P.L.E. J. & K. 7. 

. . ,, M taws limitation— 

Agnculturists Rsluf Act, S.^ (.i) [c)-£/rsct of 

wAf "'r! ^ '^‘“'out specifying 

whether it is toprds interest or towards principal doef 

S 9?2Tf roAt7"-“, L^itafion Act! 

a. 9 (.2) (c) of the Agriculturists’ Relief Act does not in 

any manner affect the “provisions of S. 20 of the 

Limitation Act. It merely enacts a method in which 

accounts are to be taken when it becomes necessary !o 

is bar'red by amita°ioTbe°c«se ‘'s. Umir f’"*” 

:rs'% srr "r “S 

□ecause unaerb. y of the Agriculturists’ Relief Art a 

fo"r ak7 0? ^ a 

10 be taken of the payments made by the debtor 

when that becomes necessary. (Rachhpal Singh, cT 

Anant ram Mansa Ram. 

43 P.L R. J. & K. 276 (F B ) 

—Art. 182 (.2)-AppUcalnlity-Ciml rsnisi^if 
^ An order passed In the exercise of revisional nr.,. 

r2?"f°t'h “Waning of An 182 

12) of the Limitation Regulation so as to createTfrp.K 

Starting point for the calculation of limitation ^ 

/.) BHUPA .. MANSINGH. 42 P.l.e!T& Ttn’ 

JAMMU AND KASHMIR MOTOR VEHTptt. 
RULES, R. 2, CIS. (14) and (15)-Z% Z on Ifrof 

selected customer— If public motor vehicle ^ ^ 

A lor^ let on hire to a selected customer in accor 
dance with a specific contract does not become a 7 m 
motor vehicle, when it is not exhibited for hire at 
public place and is not available to every member 7 
public for hire. (Abdul Qsyoom. 

STATE .. MAN SINGH. ' 4 S P.^E. f ^K. (g 


JAMMU AND KASHMIE EEGISTEATrnx 
ARMS ACT, S. 2-‘Arms’-Gun ontoff:fZ ^ 

A gun comes within the definition of “armc'> 

S. 2 of the Registration of Arms Act, although the m 
holding the trigger is missing from it. Surefy such 
arm cannot be said to have become unfit Tt Sc l. 
of being repaired and can immediately 
{Rachhpal Singh, C.J.) BHAGWAN DaSS I, STATE 

^ •L.E. j. & K 120 

JAMMU AND KASHMIE EIGHT OP PEta^’ 
PURCHASE ACT. 9. 2 {2)^Effect of^Tan^Zjf 
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J, & K. SP. BELIEF ACT (1977), S- 9. 

exercising right under S . tO of Tenancy Act — Right 
of others to eniorce pre emptory rights. 

What S. 2 (2j of ihe Prior Purchase Act means is 
that in >p\it of passing of that Act the provi^ions of 
S. 60 of the Tenancy Act will be binding. In other 
words in respect of the Act wlienever an occupancy 
tenant wishes to sell, mortgage, or gift away his rights 
of occupancy he must follow the provisions of S. 60. If 
the landlord elects to purchase the occupancy rights 
under that section then there is no further right of prior 
purchase. But if the landlord fails to do so, the other 
persons having a right of pfe*emption are entitled to 
institute a suit to enfoice their pre-emptor> rights. 
{Rachhpal Singhy CJ, and Masud Hasan, J.) SaNTU 
zj. SUKHU. 43 P.L B. J. & K. 93. 

JAMMU AND KASHMIB SPECIFIC BELIEF 
ACT (XXXVU OF 1977). S. 9— Omission to sue 
under — If bars suit based on possessory title, 

A party who has been in possession for a number of 
years, though short of statutory period of 12 years, has 
a right to institute a suit for possession and S. 9 of the 
Specific Relief Act is no bar to such a suit. A person 
may institute a suit under this section if he so desires, 
but mere omission to institute such a suit is no bar to 
suit for possession. It is open to a party to come to 
Court and ask that he should be put in possession of 
the land from which he has been .dispossessed by pro- 
ducing evidence that he has been in possession for 11 
years and some months as again.'^t a person who is not 
a true owner and who has no belter title. {Rachhpal 
Singhy C.J, and Masud Hasan, Jf) BELI Kam v . 
SamUN. 43 P.L.B. J. & K. 227. 

JAMMU AND KASHMIR TOWN AREA ACT 
(IV OF 1990), Ss. 22 and Validity of tax — 

Power of Magistrate to go into— Appeal not preferred 
against levy of tax. 

Under S. 19 of the Town Area Act, there are two 
cases in which appeals could be preferred, one against 
the assessment and the other against the levy of any tax. 
If a person did not avail himself of his remedy, he 
cannot be heard by the Magistrate acting under S. 22 of 
the Act to go into the question as to whether or not the 
levy made by the Town Area Committee was legal or 
correct. It is not within the competence of the Magis 
trate to go into the question of validity of the tax. 
{Rachhpal Singhy C.J, and Hasany Jf) SOHaN LaL 

V, TOWN Area Commitiee, Udhampur. 

43 P.L.R. J. & K. 206. 

JAMMU AND KASHMIR TRANSFER OF PRO- 
PERTY AOT — Transfer of immovable property— 
Property in possession of another person — Second 
vendee making no cnquiries^Liability to equities in 
favour of that person. 

When the second vendee is aware of the possession 
of any other person on the land other than the owners 
of that land and he makes no enquiries about the nature 
of possession of that person, he will be liable to all 
equities in favour of that person. {Abdul Qayoomy C. 
J, and Kichluy J.) jAGDlSH v. BaDRI, 

42 P.L.R. J. & K. 402. 

■ ■ Transfer of immovable property — Unregistered 

ale-deed — P/fect of. 

An unregistered document will certainly not be suffi 
dent to effect a valid transfer of immovable property in 
favour of the vendee, but any valid charge existing on 
the property will not be destroyed by the mere fact that 
the document was not registered. {Abdul QayootHy C, 
/, and KichlUf J.) JAQDISH v. BaDKI. 

42 P.L.B. J.&K 402. 


JUBISDICTIOI-T. 

JURISDICTION — Civil Court — Disputes as to temple 
ritual — Legislation as to exclusion from Civil Courts — 
Desirability of. See LIMITATION ACT, ART. 120. 

(1941) 1 M.L. J. 322. 

—Civil Court — Exclusion of jurisdiction of. 

To exclude the jurisdiction of the Civil Courts the 
exclusion must be explicitly expressed or clearly implied. 
Where the liability is statutory as opposed to liability 
under the common law, the party must adopt the remedy 
given to him by the statute. {Leach, C.J., Wadsworth 
and Somayyay //.) SeCRETAKY OF STATE v. 
Jagannadham. I.L.B. (1941) Mad. 850 = 

196 I.C. 353 = 14 R M. 289 = 1941 M. W.N. 644 = 

64 L. W 7 = A.I B. 1941 Mad. 530 = 
(1941) 2 ML J. 47tF.B.). 
Civil Court — Failure of licensee to supply elec- 
tric energy — Consumer’s remedy — Civil suit, if barred. 

See Electricity Act, S. 22. 1941 O.W N. 606. 

Jivil Court — Interference with body created by 

statute — Powers. 

If a body is constituted by statute to e.xercise certain 
functions, then a Civil Court cannot either interfere with 
those functions or treat an act done by the body as a 
nullity unless the Civil Court has got some special super- 
vising power for example by appeal, or unless the body 
has acted, while doing this act, outside its powers. In 
the latter case it is as though the act has been done by a 
mere man in-the-sireet. KSionCy C.J. and Bose, J.) 

Manager, Court ok Wards v. Seth moolchand. 

I.L.R. (1941) Nag. 279 = 
1941 N.L.J. 351= A.I.R. 1941 Nag. 226. 

Civil Court — Partitioning of tenancy property-^ 
Civil suit for partition — Preliminary decree in respect 
of all property except tenancy property — Subsequent 
arbitration award with reference thereto — Final decree 
thereupon— If with jurisdiction. 

Where in a civil suit for partition of both zamindari 
and tenancy joint family properly, the Civil Court 
passes a preliminary deaee with regard to all property 
except tenancy properly and by a subsequent arbitration 
award that property is also divided and a final decree is 
passed incorporating also the tenancy property, such a 
partitioning is not beyond the juiisdiction of the Civil 
Court. Though it went beyond the preliminary decree 
it was with the consent of the parties. {Shirreffy J.Mf) 

Sheo Shankar v. Ram Prasad Mal. 

1941 B.D. 882 = 1941 O.A. (Supp.) 758 = 

1941 A.W.E. (Rev.) 867. 

Civil Courts and Courts of special jurisdiction—^ 

Powers of. 

The powers of a tribunal of special jurisdiction are 
circumscribed by the statute under which it is constitut- 
ed. Such tribunal must act within its poweis and so 
long as it does so, its orders whether right or wrong, 
cannot be challenged. But where and in so far as its 
actions are in excess or in contravention of the powers 
conferred on it, they are ultra vires and of no legal 
effect. Whenever the question arises whether the Court 
of special jurisdiction has or has not jurisdiction to try 
a paiticular cause, then the Couit of general jurisdiction, 
that is the Civil Court, is always the final authority as to 
whether the cause is or is not within the special jurisdlc* 
tion of the special tribunal. This principle is, of course, 
without prejudice to the general principle that all Courts 
must have inherent jurisdiction to decide whether a 
certain cause is or is not within their jurisdiction to try. 
But a Court cannot merely by a wrong exercise of discre* 
tion or by a wrong construction of law confer jurisdiction 
upon itself to try a cause and hence when the question 
arises as bettveen the special Court and the Court of 
general jurisdiction as to whether a cauie Is within the 


INDIAN DECISIONS. 


713 



JURISDICTION. 


KUMAUN. 


jurisdiction of the special Court or the jurisdiction of the 
Court of general jurisdiction then the deci^ion of the 
Court of general jurisdiction must override the decision 
of the Court of special jurisdiction. {Dalip Singh, 
Monroe ani SaU^ J /.) K. L. GaUBA v. PunjaB 
COTTON PRESS CO.. LTD. I.L.R. (1941) Lah. 624 = 
43P.L.R. 383 = A.I.S 1941 Lah. 234 (F.B.). 

Civil Court — Society or association— Disputes 

between members and management — Suit in Civil Court 
— Maintainability- See 1940 Dig., Co). 749, SORYA 
naravana Rao«/. Subramanvan. 

194 I.C. 760 = 14 R.M. 57--=(1940) 2M.L.J. 330. 

- ' Civil Court — Suit for declaration as to whether 

a party is a muafidar or not. See OUDH RENT ACT, 

S. 108— Bar of Civil Suit. 195 1 C. 1101 = 

1941 R.D. 851= 1941 O.A. 805. 
—Civil and Revenue Courts— Darkhast grant by 
tahsildarof communal land — Interference by Collector 
— Suit in Civil Court to challenge — Maintainability. 

See Madras Board of Revenue Standing 
Orders, o. i5 (18). (1941) 2 M.L J. 584. 

Consent or waiver if can confer. 

An incompetent appeal is not rendered valid by being 
heard ex parte because no consent or waiver can confer 
on the Court a jurisdiction which it does not po«>ess. 
^Roberts, C J. and Dunkley, J.) U Ba San z/. U Ya. 
195 I C. 551 = 14 R.R. 46 = AIR. 1941 Rang. 199. 

——Court having no jurisdiction to entertain suit — 
Powers of to pass orders in such suit — Limits. Ste l940 
Dig.. Co!. 749. Chandrayya v. Seethanna. 

194 I.O 646 = 14 R M 28 = C1940) 1 M.L.J. 690. 


'' " Criminal jurisdiction — Mewar — Deoli Agency. 

In default of conquest or a treaty to the contrary 
criminal jurisdiction cannot be assumed. With reference 
to an offence in the Deoli Agency area the only Court of 
Session lawfully empowered to decide sessions cases or 
High Court to hear appeals from the Court of Session 
are the Courts of the Mewar Durbar. The Court of 
Session at Ajmer has no jurisdiction to try such a case 
nor has the Court of the Judicial Commissioner any 
jurisdiction to hear the appeal. (Davies.) AhmAD 
Husain z/. Emperor 1941 A.M.L.J. 7. 

Existence and exercise of — Distinction between — 
Wrong decision — Finality — Omission to take proper 
steps to set right — Effect — Subsequent suit to set aside 

—Competency. 1940 Dig.. Col. 749. CENTRAL 
CO-OPERATIVE Bank, ltd., Barh v. Dasarath 
PANDEY. 1940 P.W.N 1032 

'•Judicial Commissioner^ Ajmer — Competency to 
revise order of Political Agent. 

Where an order as to succession certificate is passed 
by the Political Agent acting solely in his capacity as 
Political Agent in Eastern Rajputana States, the Court 
of the Judicial Commissioner, .Ajmer Merwara, which is 
purely a British Indian Court cannot exercise any revi- 
sional jurisdiction over the acts of the Political Agent, 
in respect of such order. (Davies.) DHAI Maji Kamal 
KaUR z/. GirdhaR KaUR. 1941 A.M.L.J. 28. 

'Lack of and wrong exercise of— Distinction. 

A statutory body like a Municipality acting under, a 
statute must keep strictly within its statutory powers. 
The lack of jurisdiction must be distinguished from the 
wrong exercise of jurisdiction. While an act done with- 
out any power to do so is null and void, an act done in 
erroneous exercise of that jurisdiclion is voidable, that 
is rectifiable by a superior authority. Where , the deci- 
sion of the statutory body is wrong as distinguished 

from being beyond its power, the question would arise 

whether the Civil Court could rectify the wrong. 
(myo<riand Clarke, JJ.) CawaSHAH BOMANJI 

Prafulla Nath. A.IR. 1941 Nag. 364. 


' Objection to— Omission to raise — Effect — Execu- 
tion petition — Court having jurisdiction but deciding 
wrongly — Effect —Result of execution— If can be ignored 
as nullity, 1940 Dig., Col. 750. CENTRAL CO- 
OPERATIVE Bank, Ltd., Barh v. Dasarath 
Pandey. 1940 P.W N. 1032. 

“Special tribunal — Exclusive jurisdiction. 

Per Costello. J. — If a special tribunal is appointed by 
any Act of the Legislature, or for that matter by any 
rules made under any Act of the Legislature, for the 
purpose of determining questions as to rights which are 
the crea’ion of the Act itself then except in so far as it 
may be expressly provided or necessarily implied in that 
Act, the jurisdiction of the tribunal which is appointed 
on those questions is an exclusive jurisdiction and if a 
special tribunal is set up to determine questions arising 
in connection with election disputes no other Court has 
any jurisdiction whatever to entertain further proceed 
ings whatsoever in regard thereto. (Derbyshire. C.J, 
and Costello, Jf) DHIRENDRA KUMAR z/. A. LaTIFF. 

46 C W.N 181. 

Special tribunal — Orders in excess of powers — 
Jurisdiction of Civil Court. See l940 Dig., Col 750. 
Lachhman Singh v. natha Singh. 

I.LR (1941) Lah. 71 = 191 1 C. 583= 13 E.L. 300. 

— — ' Territcrial — I f can be waived by submission. 

The rule limiting the territorial jurisdiction of Courts 
to property situate within tht-ir territorial limits can be 
validly waived by submission. (Stone, C J. Grille, 
Ntyogi. Griter and Bose. JJ.) JaGNI RaM v. GaN- 
PATI. I.LR. (1941) Nag. 1 = 1941 N.L J. 1 = 

A.I R. 1941 Nag. 36. 

KACHIN HILL TRIBES REGULATION (I OP 
1895), Ss 1 (3), 2 (1) and (2) Political 

Department Notification No. 49 of 1935 — Hill tribe — 
Extent of applicability of notification — Kachin found in 
possession of opium — Offence — Jurisdiction, 

The expression ‘hill tribe’ is a racial designation. The 
Kachin Hill Tribes Regulation is made applicable by 
Political Department Notification No. 49 of 1935 to cer- 
tain hill tribes in the hill tracts in the Bbamo District 
(^.^.) Kachins, the emphasis being on the race of the 
persons in question. Permanent residence in the hill 
tracts is not necessary in the case of such tribes. Where 
a Kachin from China temporarily residing in these hill 
tracts is found in possession of opium of nearly 25 tolas, 
he could not be charged, with an offence under the 
Opium Act but should be charged if at all, with an 
offence under S. 31 of the Kachin Hill Tribe Regulation. 
The Rangoon High Court has no jurisdiction in revision 
to deal with such case, the High Court being the Com- 
missioner of the division. (Mosely, /.) THE KING v. 
N’HKUM NAW. 1941 Rang L.R. 400 = 

A.I.R. 1941 Bang 348. 

S. 9 — Applicability — Accused not a member 

of hill tribe— Application by him for transfer— Powers 
of High Court — Burma (Frontier D-stricts) Criminal 
Justice Regulation, Sch. ci.(ii). See 1939 Dig., Col. 698. 
Maung Ba Ku V. The King, 192 I.O. 250= 

13 R.R. 175=42 Cr.L.J.261« 
A.I.R. 1941 Rang. 31. 

KARACHI SMALL CAUSES COURTS ACT (IV 
OF 1929), S. 14— Scope — Suit against Governor 
General— Claim arising out of contractual obligation 
of Government Railway — Jurisdiction of Small Causes 
Court. See SiND, COURTS ACT. 37. 

I.L.R.(1941) Kar. 238. 

KUMAUN — General and Special Rules for Criminal 
Civil and Revenue Courts, Rr. 8, 14 and 23 — Order ex- 
eluding cue from post of Tho^dar — Appealability. 
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An appeal lies from an order excluding a person from 
the post of a thokdar. {Harper, S .M. and Sathe^ J M.') 

Mangal Singh v. Hira Singh. 

1941 O.A. (Supp ) 557=1941 R.D. 893 = 

1941 A W.R. fEevj603. 

■ ■■Pucca Khaikari villa^t — Succession — General 
body of khaikars and non co sharing collaterals — Pre 
ference. 

In a pucca Khaikari village* a collateral though he be 
a non-co-sharing collateral is entitled to succeed ar.d the 
succession cannot in such a case go to the general body 
of khaikars. (^Harper, S.M. and Salhc, /..I/.) 

Bhagot Singh v. Jasod Singh. 

1941 R D 761 = 1941 O.A. f Supp.) 693 = 
1941 A.L.J.(Supp j 109 = 1941 A.W.E. (Rev.) 641. 

Tkokdar — Appointment — Rule as to. 

The succession to the office of a thokdar goes by 
primogeniture but if the eldest son is not available the 
natural claimant is the next son. {Harper , S.M. and 
Sathe, J.M.) MaNGAL SlNGH v, HiRA SlNGH. 

1941 A.W.R. (Rev.) 603 = 1941 O.A. (Supp.) 567 = 

1941 R.D 893. 

LAHORE HIGH COURT RULES AND ORDERS. 
Vol. 1, Chap. 12-L, R. 12- Sale set aside at instance 
of judgment-debtor — Liability of decree-holder for auc- 
tioneer's commission. See 19-10 Dig., Col 752. MAHO- 
MED ALi V. kuckereja, Ltd , Sialkot. 

IL.R. (1941) Lah. 405 = 191 I.C. 297 = 13 R.L. 281. 

LAMBARDAR — Appointment — Hereditary right — 
JVhen maybe passed over — Land Revenue Rule 17 {li), 
proviso {(). 

Under Land Revenue Rule l7 (it) the heirs of the 
deceased lambardar in order of primogeniture have a 
definite hereditary right to succeed to the office unless 
there are circumstances which ju^^tify the Collector in 
passing over the heirs under proviso (c) to that sub- 
rule. The Collector is justified in passing over an heir 
under that proviso if there is little prospect of his 
residing in the village and if the Collector holds that the 
case is one in which the appointment of a substitute 
would not be appropriate. (Alan Mitchell, F.C.) 
PlR BAKHSH V, Ram Narain. 20 Lah.L.T. 85. 

Appointment — Military chaks —Seniority in 

military rank — When predominant factor. 

The theory that seniority in military rank must be 
the predominant factor in making appointments of lam- 
bardars in military chaks applies only when other con- 
siderations are approximately equal and when colony 
officers have to select lambardars from among a newly 
settled chak of military grantees. (Mitchell^ F.C,) 
ABDUL Hakim Khan v, Muhammad Khan. 

20 Lah.L.T. 163. 

- ■— •"^Appoi nt ment — Non-resident candidate , 

An absentee must not be appointed Lambardar when 
a suitable resident candidate is available. (Mitchell, 
F,C.) Abdul Hakim Khan v. Muhammad Khan. 

20 Lah.L.T.163. 

'Mule-breeding square— If attached to office, 

A lambardar! square held on mule- breeding terms is 
attached to the particular post of lambardar. There- 
fore on the death of the lambardar it must automatically 
be conferred on his successor. (Mitchell, F.C.) INDER 
Singh v. Lachman Singh. 20 Lab.L.T. 188. 

'Mule-breeding square held by non-lambardar^ 

Latter subsequently appointed lambardar— Square^ if 
becomes lambardari square. 

If a non-lambardar holding a mule-breeding square is 
subsequently appointed a lambardar, the mule-breeding 
square in his possession automatically parses into the 
class of lambnrdari squares. (Mitchell. F.C.) INDKR 

Singh v, Lachman Singh. 20 Lab L T. 188. 


LAND ACQUISITION ACT (1894), S. 18. 

Removal — Applying under U. P. Encumbered 

Estates Act, if a ground. 

Where though a lambardar had applied under the 
U. P. Encumbered Estates Act, has been paying profits 
to co-jsharers regularly and there is no alternative ar- 
rangement possible, he need not be removed from his 
office. (Sathe, J.M.) FAKHRUDriN v. MaHABALI 
PRASAD. 1941 R.D. 320 = 1941 O.A. (Supp ) 271=* 

1941 A.W.R. (Eev.) 367. 

■ Succession — Adopted son and his son — Right to 
succeed to lambardari in natural family. 

An adopted son does not by the fact of his adoption 
lose his right to succeed to the post of lambardar held 
by his natural family. If an adopted son does not lose 
that right still less would the son of an adopted son. 
(Garbett, F.C.) RaLLA SinGH alias RaM SlNGH 
Rattan Singh. 20 Lah.L.T. 26. 

- “ Succession — Surrender of claim by elder in 
favour of younger brother — Agreement between them for 
reversion of lambardari on younger brothers death. 

If on the death of a lambardar his el Jest son surren- 
ders his claim in favour of his younger brother, the 
appointment passes entirely into the family of the 
younger brother and it is his heirs who have the prior 
right to the appointment and not the heirs of the elder 
brother, although there is a written agreement between 
the two brothers that on the death of the younger the 
right to hold the lambardari should revert to the line of 
the elder. (Mitchell, F.C.) AHMAD DIN i'. MahO- 
med Din. 20 Lab L.T. 186. 

LAND ACQUISITION ACT (I OF 1894), Ss. 11 
and 31 (4)— Supplementary award — Powers of Collec- 
tor — Compromise with claimant pending reference by 
extra payment — Award statement showing such pay- 
ment — Admissibility in evidence. See 1939 Dig., Col. 
703. Province of Bengal v. Satish Chandra 
De. 73 O.L J. 596. 

Ss. 18 and 30 — Application for reference receiv- 
ed after presribed time — Collector forwarding reference 
— Presumttion. 

The Collector must refer a question of title if required 
to do so by an application received within the prescribed 
time, but if an application is received after that time, he 
then has the option of referring the matter to the Dis- 
trict Judge or refusing to do so and if the Collector, 
while forwarding the reference himself mentions that 
the application is received after the prescribed time, it is 
to be presumed that he is intentionally making a refe- 
rence under S. 30 of the Land Acquisition Act. (Tek 
Chand and Beckett. JJ.) NaNAK CHANDp. PlRAN 
Dhta. 48 P.L.R. 168- A.I..U. 1941 Lab. 268. 
-Ss. 18 and 30 — Distinction between. 

The three main points of distinction between Ss.lS and 
30 of Land Acquisition Act are that S. 30 leaves the 
Collector with a power of discretion in the matter, which 
he does not possess under S. 18 ; that the subject-matter 
of reference under S. 30 is limited to cases in which 
Government is not directly interested and that S. 18 
alone contains a definite provision for limitation. (7'rA 
Chand and Beckett, JJ.) NaNAK ChaND v. PlRAN 

dhta. 43 P.LJt. 168 - A LB. 1941 Lab. 268. 

Ss. 18 and 31 — Jurisdiction — Reference tv 

Court Scope of inquiry — ’Amount of compensatian due 
to party not applying for reference— JurisdUtitm of 
Court to deal with or increase. 

On a reference made to the Court under S. ]8 or 
S, 3l of the Land Acquisition Act, it is not open to the 
Court to decide the amount of compensation payable to 
a party who never asked for a reference and to give him 
a decree for anything more than what was awarded by 
I the Lttnd AcquisUion Officer, in the absence of a refo. 
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rence made to the Court by the Land Acquisition 
Officer at the instance of such person. On a reference 
under S. 18, the jurisdiction of the Court is confined to 
considering and pronouncing upon the objection which 
has been raised in the written application for the re- 
ference. {PanJran^ Roiv and Somayya, //.) NaRA- 
YANA G.AJAPATI RaJU BaHADUR GaRU V. ANNA- 
PURNAMMA GaRU. I L.R. (1941) Mad. 753 = 

1941 M.W.N. 346- 53 L.W. 463 = 
A.I.B. 1941 Mad. 660 = (1941) 1 M L J. 527 

' S. 18 — New point— ^Claint for not made in reply 
to notice under S. 9, if open for first time in proceedings 
on reference — Claim for compensation for injurious 
affection — Omission to make in pursuance of notice — 
Effect . 

If a claim for compensation for injurious affection on 
account of severance under the item thirdly in S. 23 of 
the Land Acquisition Act, has not been made in reply to 
a notice under S. 9 of the Act, such a claim cannot be 
made or allowed for the first time in a reference to the 
Court under S. l8 of the Act. {Divies, C.J.) Special 
Land acquisition Officer, Karachi v. Hira- 
NAND. I.L.R. (1941) Kar. 217 = 196 10 285 = 

14R.S 69 = A.I.R. 1941 Sind 152. 

S. 18 — Order of Collector — Revision — C.P. Code 

S. 115. See 1940 Dig., Col. 755. AMARNATH v. 
Governor General in Council. 

I.L.R. (1941) Lab. 100 = 43 P.L.R. 408 

- — S 18 — Order refusing reference — Revision- 
Jurisdiction of High Court. 

The High Court has jurisdiction to interfere in revi- 
sion with an order of a Collector refusing to make a 
reference under S, 18 of the Land Acquisition .Act. 12 
C.W.N. 241, Foil. {Henderson, J.) UPENDRA NaTH 
RaI V. PROVINCE OF BENGAL. 45 C.W N. 792- 

— S. 18, proviso — References barred under. 

References which become absolutely barred by the 
proviso to S. 18 of the Land Acquisition Act will only 
be those to which Government is a party. {Tek Chand 
and Beckett, //.) NANaK Chand v. PIRAN DitTA. 

43 P.L.R. 158 = A I.R. 1941 Lab. 268. 


— — S. 23 — Land with building — Assessment of 
valuation — Principles of calculating profit^. 

It has long been the practice of the Courts in this 
Presidency to calculate the profits from any form of 
landed property as equal to the profits made by investing 
money in gilt-edged securities. Tn arriving at the proper 
value of a site with building thereon for the purpose of 
awarding compensation under the Land Acquisition 
Act, the compulsory acquisition being at a time when 
the interest obtainable on Government securities is 3 per 
cent, the proper and correct course w’ould be to 
capitalise the annual rental value of the property at 33i 
years’ purchase. {King and Paianjali Sastri, JJf) 

Land Acquisition Officer, Calicut v. Subba 

RAO 1941 M.W.N. 718 = 64 L W. 724 = 

A.I.R. 1941 Mad. 684=(1941) 2 M.L.J. 75. 

S. 2.%~-Market value— Lease money in vicinity. 

It is wrong to say that only the lease money of the 

land in dispute could be considered for arriving at its 

value and not the lease money accruing from the lands 

in the vicinity. The market value of the acquired land 

is to be ascertained from recent instances of sale in the 

same or in the adjoining locality and from the average 

rental of these and similar lands in the vicinity. 34 Cal 

599 Foil. {Almond, J C. and Mir Ahmad, J.) ^^ST. 

MADARA Z.. SECRETARY OF STATE. 193 10- 215 ~ 
MADAKA R Pesb. 68 = A.I.R. 1941 Pesh. 13. 

S, 2S~Market value— Matters for consideration 

^Sale prices after notification and potential user. 


LAND ACQUISITION ACT (1894), S. 30. 

Under S. 23 in deiermining the market value of the 
land to be acquired the sale prices of similar types of 
land in similar position in the past as well as after the 
notification under S. 4 (1) of the Act ; the fact that the 
land was at the time of determining its value being used 
for building purposes ; a proposal to convert the sub- 
division in which the land was situate into a district 
resulting in acceleration of high price for the land, can 
all be taken into account even though the aforesaid 
factors have come into being after the notification under 
S. 4 (1) of the Act. {Almond, J C. and Mir Ahmed, /.) 

Secretary ok State v. Mahomed Saifor Khan. 
194 LC. 212=13R.Pesb. 75 = A.I R. 1941 Pesh. 32. 
-S — Tenant and landlord— Principles gover- 
ning apportionment of compensation between. 

In cases of apportionment of the compensation 
amount between the landlord and the tenant, it is almos 
impossible to lay down any rigid rule of universal appli 
cation. In vast majority of cases the apportionment is 
bound to appear arbitrary. The ratio of apportionmen 
betweeu them may be different in different cases and 
would depend on the particular facts admitted or proved 
Where there is no evidence one way or the other it has 
to be made only on general considerations — namely to 
divide it according to the relaiive value of the interest 
of the landlord and tenant. Ii was held% that the ratio 
of ten to six as between landlord and tenant was fair 
{Niyogi, J.) LaXMANRAO v. JaGANNATH. 

1941 N L.J. 620. 

S. 23 (1) and Works of Defence Act 

(1903), S. 23 — Compensation — Market value — Releiant 
date —Earlier and later notifications. 

Where some time after the publication of a notifica- 
tion under S. 4 (1) of the Land Acquisition Act a 
second notification was issued on a later date which was 
wider than the first one, and embraced not only the 
land covered by it but more land of the claimant in 
addition and the earlier notification was neither cancelled 
nor superseded it was that as regards the proceed- 
ings under the Act, the market value of the property 
must be taken as from the dare of the first notification 
in respect of land covered by it and not as from the 
date of the subsequent notification. But where under 
the Works of Defence Act an earlier declaration was 
cancelled by a later one, it was held that it was the date 
of the second notification which must be taken into 
consideration as regards the market value of the property 
concerned. {Mya Bu and Mosely, //.) COLLECTOR 

Hanthawaddy V Sulaiman Adamjee. 

1941 Rang. L.R 40=A.IR. 1941 Rang. 226. 

S. 27(1) — Construction and scope — If limits or 

conflicts with S. 35, C. P. Code — “Persons”— If confined 
to actual parties to proceedings — Trustee of Devas- 
thanarn making extravagant claim on behalf of Devas- 
thanam — Order for costs to be paid by him personally — ■ 
Jurisdiction of Court. See 1940 Dig., Col. 757. Sevu 
GAN Cheitiar V. Revenue Divisional Officer, 
DevaKOTTai. A.IR 1941 Mad 198 = 

(1940) 2 M L.J 763. 

S. 28— Interest under — Nature of— Awarding, if 

mandatory — Such interest if ‘chargeable to income-tax. 
See Income-tax act, S. 6 — Taxable income 

1940 A.L.J. 860= A.I.R. 1941 All. 136. 

Ss. SO and 18— Application for reference 

received after prescribed time — Collector forwarding 
reference — Presumption. See LAND .ACQUISITION 
ACT, SS. 1« AND 30. 43 P.L.R. 168. 

Ss. 30 and 18 — Distinction between. See Land 

ACQUISITION ACT, Ss. 18 AND 30. 43 P L.R. 163. 

S. SO — Jurisdiction of Court — Addition of party 

— Person not party before Collector raising questim not 
covered by reference — If can be added af party. 
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LAND ACQUISITION ACT (1894), S. 30. 

1 he jurisdiction of the Court dealing with a reference 
under S. 30 of the Land Acquisition Act is confined to a 
consideration of the di>pute that is expressly referred to 
it hy the Collector. An addition of parties may indeed 
be rnade when the persons ho desire to be added as 
parties do not raise any new dispute but want to place 
other materials before the Court in connection with the 
dispute that is referred to it by the L'olk-ctor. But it 
cannot be permitted in a case where the question sought 
to be raised is entirely a new’ one and is not covered by 
the reference made by the Collector. {Mukherjea and 
Roxburgh, //.) INDU MaII DEBI v, TuLSI ThaKU- 
RANI. I.L.E. (1941) 2 Cal. 394 = 45 C.W N. 912, 

—S. 30 — Res judicata — Decision as to title to pro- 
perty acquired — If res judicata in sub.-equent civil suit 
See C. P. CODE. S. 11. (1941) 1 M.L.J. 408. 

“S. 31 — Jurisdiction — Party not applying for refe- 
rence— Compensation payable to— Power of Court to 
deal with or increase. See LAND ACQUISITION ACT. 
Ss 18 AND 31. (1941) 1 M.L.J. 627. 

’S. 31 (2 ) — Acquisition of joint property — One 

co-sharer receiving entire compensation money - Suit by 
others for their share — Nature of. 

In law all the co-sharers are entitled to enjoy and pos- 
sess the common property jointly, and if one of them 
asserts an exclusive title to any portion of such property 
and ousts his co-sharers from enjoyment or possession of 
the same, the latter can certainly institute a suit for 
recovery of joint possession in respect of that particular 
item without being obliged to sue for partition of the 
entire joint estate. When a joint property is acquired ■ 
under the Land Acquisition Act, the enjoyment, which 
the Co-owners are entitled to under the Act, is to get 
proportionate shares of the compensation money that is 
given by the award. Consequently, if one co-sharer 
receives anything in excess of his share or the whole 
amount of the compensation money he is bound to 
refund it to the true owners, and this is a right which is 

recognized by the proviso to S. 31(2). A suit by a 
co-sharer for his share of the compensation 
money fails under S. 3l (2) and cannot be regarded as 

a partition suit. {Afukherjea and Biswas, //.') 

Hemanta Kumar Banerjee v. Satish Chandra 
Banerjee. ^ A.I.E. 1941 Cal. 636. 

3- 31 (2), last proviso — I f creates a right. 

S, 31 (2), last proviso, apparently contemplates a civil 
suit. It does not create a right to get a refund of the 
money but simply recognizes the right which exists inde- 
pendently of the section. {Afukherjeaand Bisauas, Jf.') , 

Hemanta Kumar Banerjee v. Satish Chandra 
Banerjee. A.I.R. 1941 Cal. 635. 

— - — S. 82 (1) (b) (il) — Applicability, 

S. 32 (l) (3) (/V) contemplates a case where the dis- 
ability has ceased or the estate vests absolutely in a full 
owner after the termination of the limited estate It 
presupposes a valid deposit under S. 32 (l) and cannot 
have any reference to a case where the property is found I 

not to belong either wholly or in part to the person U\ 

whose favour the award is made and in whose name the ! 
money lies deposited ; but is found to belong to some 
other person who is not a party to the award at all. 

(Mukherjea and Biswas, //.) HeMaNTA KuMAR 

Banerjee v. Satish Chandra Banerjee. 

A.I R. 1941 Cal. 636. 

— S. 49 — Right under — When available. 

S. 49 of the Land Acquisition Act requires that the 
claimant should be "owner*’ of the land to he acquired 
as well as of the house, manufactory or building of which 
he maintains it to be a part. Unity of ownership is a 
necessary pre-requisite. {Khuttdkar and lodg», //.) 


LAND ACQUISITION (MINES) ACT. S. 8. 

PROVINCE OF Bengal v. Makes Misskr. 

45 C.W.N. 370= A I.E. 1941 Cal. 626. 

S. 49 (1) and (2) — Applicability and scope— ^ 

Acquisition of part of building or manufactory or house 
— Option of Gevernment. 

It cannot be held that S. 49 (2) of the Land Acquisi- 
tion Act only applies to houses or buildings. S. 49 (1) 
applies to acquiring a part of a house, manufactory or 
other building, and compels the Local Government to 
acquire the whole of the same if the owner desires it. 

It does not give them the option which under S. 49 (2) 
they possess in the case of an open plot of land. {Davis, 

C. /.) Special Land acquisition Officer, 
Karachi v. Hiranand Lilaram. 

I.L.R. (1941) Kar. 217= 196 I.O. 286= 
14 R S. 69 = A.I.E. 1941 Sind 162. 
S. 49 (1) — "Owner** — Meaning of , 

The expression “owner" which occurs in S. 49 of the 
Land Acquisiiion Act is no where defined in the Act, 
and though the expression "person interested” as ex- 
plained in S. 3 (^) must obviously include "owner,** the 
connotation of the two terms are by no means coinci- 
dent. A “person interested” who can not be strictly 
considered an owmir, cannot avail himself of the rights 
conferred by S. 49. The rights of a zamindar, a tenure- 
holder, the holder of a building lease, an occupancy 
raiyat, may conceivably fulfil the conception of owner- 
ship within the meaning of S. 49 in certain circums- 
tances. But each case must depend upon its own special 
facts. {K kundkar and Lodge, JJ.) PROVINCE OF 

Bengal v. Makes misser. 46 0 W.N. 370= 

A.LE 1941 Oal. 626. 

S. 64 — Appeal — Order of Assistant Judge appof 
tioning compensation money deposited in Courts 
Appealability — Subject-matter not exceeding Rs. 5,000 
— Forum — Sind Courts Act. 

It does not follow because an order apportioning com 
pensation among disputing claimants is not an award or 
part of an award within the meaning of S. 54 of the 
Land Acquisition Act that no appeal lies. An appeal 
would lie though not to the High Court. Where a 
reference in Land Acquisition proceedings relating to 
a dispute as to the apportionment of compensation 
deposited by the Collector under S. 30 of the Land 
Acquisition Act is transferred by the District Judge to 
the Assistant Judge under the Sind Courts Act for dis- 
posal, the order passed in the case by the Assistant 
Judge is appealable to the District Judge when the sub- 
ject-matter of the order does not exceed Rs. 5,000. The 
High Court has no jurisdiction to deal with the appeal. 
{Davis, C.J. and Lobo, /.) MaNGATRAM v, HUNDO- 

mal. I.LJl. (1941) Kar. 183=19610. 711- 

14 E.S. 46 = A.I.E. 1941 Sind 100. 

— S. 64 — Decision on reference under S,Zi (2}— 

Appeal, if lies, 

A reference under S. 31 (2) of the Land Acquisition 
Act is made under S. 18 of the Act, When such refer- 
ence is made, the Court makes an award under S. 26 
and it has the force of a decree. It is an award of 
Court and appealable under S. 54 of the Act. {Agarwal 
and Madeley, JJ.) MaHABIR PRASAD v. DHARMA. 

1941 O.W.N. 1325=1941 A.W.R. (0.0.) 891- 

1941 O.A. 1006. 

LAND ACQUISITION (MINES) ACT. S. 3 

— Acquisition with resmmtion of minerals-^ 
Minerals, if include laterite—^^CommoH rock** and 
vernacular * tests — Afeaningand mode of application 
— Ssich tests, if alternative or cumulative. 

Certain lands were compulsorily acquired for the rail- 
way for the purpose of constructing a branch line, and 
the decl.uation under S. 6 of the Land Acquisition Act 
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contained a reservation of “mines of coal, iron-stone, 
sUte and other minerals'' in terms of S. 3(1) of the 
Land Acquisition (Mines) Act. During the period of 
construction the railway contractors removed materials 
including iaterite stone and laterile kankar or moorum 
from the acquired lands, and the owner of the lands filed 
a suit for compensation for their wrongful removal con- 
tending that the materials in suit were minerals within 
the meaning of the reservation contained in the declara- 
tion. 

Heldy that in order to decide whether or not Iaterite 
was a mineral within the meaning of the reservation a 
double test had to be applied (a) the negative “com 
mon rock” test (^) the positive “relevant vernacular” 
test, that the two tests were not alternative but cumu- 
lative, that the common rock test had first to be applied 
and that the plaintiff could not succeed even if he esta- 
blished the vernacular title of Iaterite to be a mineral if 
it did not satisfy the “common rock” test. According 
to the negative “common rock” test, the substance 
should not be the ordinary rock of the district but 
should be exceptional in use, character or value. In 
order to be excluded from the reservation by the com 
mon rock test, it is not necessary that there should be an 
uninterrupted expanse of the substance extending overthe 
whole length of the acquired land. If within such land 
there are substances, however extensive, distinct and 
distinguishable from the other strata or horizons, this 
might well exclude such substances from the common 
rock categqry. But the mere fact of the ground being in 
different horizons, distinct as against each other, is not 
decisive. But depth may be extremely important. The 
distinction between surface soil and the rock below it, 
cannot be relied upon to make it exceptional. The 
“vernacular” test is not really whether the substance can 
be conveniently or properly dealt with under the heading 
of “mineral substances” or resources or “minerals" for 
short. The test is “if you ask any one” whether he will 
say that the substance comes under the description 
“mines of coal” etc. and “other minerals” ; ‘ ,any one” 
being afterwards limited to certain classes in this case 
to tenantry, land-owners the Crown and the railway 
{Ameer Alt, /.) MIDNAPUR Zamindar! CO., Ltd. v. 
Bengal Nagpur ry. Co., ltd. 

I.L.R. (1941) 1 Cal. 189*196 I.O. 305= 
45 O.W.N. 663= 14 R.O. 207 = A.I.R. 1941 Cal. 466. 

— — S. 8 (1) — Exception to reservation — Construc- 


tion. 

The words 'except only such parts as it may be neces- 
sary to dig in the construction of the work, for 

the purpose of which the land is being acquired” in S. 3 
(1) of the Land Acquisition (Mines) Act, should be 
narrowly constructed so as to include only such parts of 
the minerals as may be actually necessary to dig in con- 
structing the work. {Ameer Ali, /.) MiDNAPORE 

Zemindari Co., ltd.*z/. Bengal Nagpur Ry. Co., 

LTD. I.L.R. (1941)1 Cal. 189= 196 10.305 = 

14 R.O. 207 = 46 O.W.N. 553=A.I.R 1941 Cal. 466. 

land improvements loans ACT (XIX 

OF 1883). S. 7, ’piOViSO^Construction^Sale under 

S 7(l)(c) — Mortgage by 'borrower before loan—If 
extinguished. t j ▼ 

The words of the proviso to S. 7 of the Land Impro- 
vements Loans Act clearly mean that the interests of 
third parties {e.g.. the rights of an occupancy tenant) are 
nrotected, but that the interest of the borrower and the 
interest of a mortgagee or charge holder from the mort^ 
gagor with regard to the property would be extinguished 
by a sale under S. 7(l)(Oeven though the mortgage 
may have been created before the date of the loan. 
{Bloomfield and Divatia, //.) MAHALINGAPPA 

y. D, 1941—46 


CHANMALLAPPA V. SHANKARAYYA Gurushantayya 

195 l.c. 849 = 14 R.B. 83=13 Bom.L.R. 600 = 

A.LR. l941^Boni. 300. 

LANDLORD AND TENANT. 

See also (i) VARIOUS TENANCY ACTS. 

(ii) Land Tenure. 

(iii) Madras Estates land Act. 

(iv) T. P. ACT, Ss. 105-117. 

Abadi — Ryot’s right to build dwelling house. See 

1940 Dig., Col. 757. Badri Lonia v. Dwarka 

Prasad. 193 I.O. 786= 13 R.A, 464. 

Abandonment — Land given to riyaya for resid- 
ential purposes— Execution by him of wakf deed in 
respect of that (and — Effect of — Easements Act, S. 62 
(f). S<e 1940 Dig., Col. 758. KanHaIYA LaL 
Hamid All 15 Luck. 619. 

Abwab — Tangiana— Money charged by landlord 
on sales of articles sold in gala in land — If tax or duty 
—Recoverability. 1940 Dig., Col. 758. MaSOOD 
Ahmad 7^. BiKAN Mahuri. A.I.R. 1941 Pat. 6. 

' Admission by all lessees except one — Lease 
found invalid- - If invalid against all. 

Where the lessees adroit a lease but only one of them 
pleads that the lease deed is inadmissible for want of 
registration and the lease is found to be invalid it is 
invalid against all the lessees. (Mya Bu and Mosely, 

IJ.) U Min Sin v. ko Kye. 194 I.O. 31= 

13 R.R. 274 = A.LR. 1941 Rang. 117. 

'Admission totenancy — Acceptance of rent — Mis- 
description in prior proceedings, 

^ Mere acceptance of rent does not amount to admis- 
sion to tenancy. The wrong description of a party as 
sub tenant in prior infructuous proceedings for ejectment 
is no proof of admission to tenancy. {Sathe, J.M.) 

Chiranjin V. Chandra Dhar, 

1941 A.W R. (Rev.) 686 = 1941 O.W.N. 1009= 
1941 O.A. (Supp.) 626 = 1941 E.D. 744. 

Agreement to surrender to Government—' No 
rights to be considered to have been acquired in the 
intcrval—Agreement falling through— Effect. 

Where an agreement with Government is entered into 
by the plaintiff's tenants, under Sind Sagar Doab Cdloni- 
sation Act whereby among other things it was agreed 
that from the date of the agreement up to the date of 
the surrender no one should acquire or be considered to 
be entitled to either proprietary or occupancy tenancy 
rights in the said lands and the Act is subsequently 
repealed, the tenants cannot claim revival of their rights 
as it existed on the date of the agreement. {Lord Atkin.) 

Mahomed Ikhtiar v. Himtu Ram. 

193 I.O. 684=7 B.R. 697 = 1941 O.L.E. 382= 

13R.P.C. 179 = 1941 O.A. 388 = 

1941 A.W.R. (Rev.) 334 = A.I.R. 1941 P.C. 34 (P.C.). 

" " "Agricultural ■ lease — Oral agreement without 

delivery of possession— Sufficiency. See T. P. ACT, 

S. 107. ^ 1941 P.W.N 38. 

Ahata given to indigo manufacturers — 
Status of lessees and their successors— Original grant, 
if nullified by bringing land under cultivation— Origiri 
of tenancy unknown— Inference of permanent character 
—Circumstances. See 1940 Dig., Col. 767. RaM 
DAUR RAI V. LaCHHMI PRASAD. 

I.L.E. (1941) All. 27=193 IC. 407 = 13 RA. 408 = 

1941 A.L.J. 7 = 1941 O.A. (Supp.) 103= 

A.I.R. 1941 All. 61. 
-Compensation for improvements— Building lease 
—Provision for payment of market value of building 

before surrender of possession on expiry of lease 

Market value — Assess.ment — Depreciation allowance 

\ Right:- of landlord to deduction— Special letting value or 
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constructional value — If to be taken into account, See 
Lease— CONSTRUCTION. (1941) 2 M.L.J. 711. 

■ 'Co-tenants — Joint Hindu family holding — 
Absence of one brother from village — Name not appear- 
ing in the record — Rights, if lost. 

Where in the case of a joint Hindu family holding 
one of the co-tenants is living in another village and his 
name does not appear in the records that cannot extin- 
guish his rights. {Shirreff, J.M) SaHDEI v. SaRJU. 

1941 0 A. (Supp.) 822= 1941 A.W.E. (Rev ) 978. 

■ ' —‘Creation of tenancy — Order of Court — Requisites 
— Partition proceedings — Recording of one as a tenant 
— Effect. 

An order of Court which might create or establish a 
tenancy must be an order of a competent Court, Civil or 
Revenue, which has power to decide the factum or exis- 
tence of tenancy, as a matter of title between parties 
and not on the basis of possession alone. In partition 
proceedings a dispute whether a person is holding the 
property as a tenant, does not properly arise and the 
mere fact that a person has been recorded in partition 
proceedings as a tenant will not make him a tenant in 
the eye of the law if in fact such a relationship did not 
arise between the parties. {Dar^ J.) Bhagwati 
Prasad v. Chandrika Prasad. 196 1,0. 817 = 
1941 A.W.R. (Rev. 610= 1941 R D. 666 = 
1941 A.L W 665=1941 O.A (Supp.)696 = 
1941 A.L.J. 410 = A.I.R. 1941 All. 339. 

-Customary dues — Haq e*chaharum — Recovery 

from auction-purchaser. See CUSTOM — Haq-e- 
ChahaRUM. 1941 A.W.R. (Rev.) 866. 

‘Ejectment — Burden of proof — Failure to prcrve 
lease set up — Effect— If entails dismissal of suit — De- 
fendant pleading perma/unt tenancy but not proving it 
— Plaintiff's right to decree for possession. 

In a suit for ejectment of a tenant, the burden of 
proving the lease is on the plaintiff landlord; but the 
failure of the plaintiff to prove the specific lease set up 
does not necessarily entail the dismissal of the suit. The 
plaintiff would nevertheless be entitled to possession if 
the tenant defendant pleads permanent tenancy but fails 
to establish his plea of permanent tenancy. {Nagesvara 
Iyer and Venkataranga Iyengar, //.) ThIRUPATHI 
BHATRACHAR V. Venkatarayappa. 

19 Mys L.J. 86 = 46 Mys. H.O.R. 79. 

Ejectment — Dakhal dihani — Landlord's actions 
subsequent thereto— Effect. 

Nothing that a zamindar does after the dakhal dihani 
is carried out, can affect its legality or validity. {Sathe, 

A.M.) Balraji V, Special Manager. Court OF 
Wards, Amethi. 1941 A W.E (Rev.) 1040 = 
0 A. (Supp ) 849 = 1941 A.L J. (Supp.) 140. 

'Ejectment from encroached land—Onus. 

Where a landlord wishes to eject a tenant from land 
which was not included in the contract of tenancy, the 
burden of proof lies upon the landlord to show that the 
land from which he wishes to eject the tenant lies out- 
side the contract. (Drake Brockman, S.M. and Knox, 
MUKUND LaL V. OUDH NaRAIN SinGH. 

1941 O.A. (Supp.) 673 = 1941 A.W.R. (Rev.) 616- 

1941 B D. 697 (2). 

Ejectment— Notice to quit — Necessity — Tenant 
settingup adverse title on expiry of lease. See 1940 
Dig., Col, 758, Rahmat Ullah V. Mahomed Hus- 

. 191 1.0.223= 13 B.A. 224. 

Ejectment — Serv\ce tenure holder — Refusal to 
perform services— Right of landlord to eject— Acceptance 
of quit rent If a bar to ejectment — If creates occupancy 
tenancy. See Dig.. Col. 759. SaNKar MalIK I 
Raja Braja Sunder Deb. 7 b.R. 141 = 

22 Pat.L.T. 216. 
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Forfeiture — Right of re-entry given to lessor in 


default of payment of rent — Determination of tenancy-^ 
Law in Punjab — Limitation Act, Arts. HO, 139 and 
143. 

A right of re-entry given to lessor in default of pay- 
ment of rent by the lessee does not ipso facto determine 
the tenancy. Notwithstanding the cause of forfeiture, 
the tenancy continues until the lessor does some act 
which shows his intention to determine it. If the lessor 
does nothing, there is no forfeiture or determination of 
the tenancy, and neither Art. 139 nor Art. J43 of the 
Limitation Act applies. The tenancy still subsists and 
under Art. 110 the lessor has a right to recover rent for 
the three years immediately preceding the suit. (Tek 
Chand and Beckett, JJ ) PANNA LaL v. UtTAM 

ChanD. 197 I.C. 68 = 43 PL.E. 261 = 

A.I.E 1941 Lah. 248. 

Grove— Land let under agreement — Tenant when 

commits breach. See 1940 Dig , Col. 760, BanSIDHAR 
Misra V. BindeShwari Dait. 16 Luck. 209. 

Haq-e-chaharum — Inability of auction pur- 
chaser — Interest on — Right to. See CUSTOM — Haq- 
E-CHAHARUM. 1941 A.W.R. (Edv.) 963. 

Joint Hindu family — Lease to a member of — 

Nature of right taken — Inference — Circumstances. 

Where a lease is given to one of the members of a 
joint Hindu family, but his name is never entered in the 
papers and it is only the name of the eldest brother that 
is entered and there is evidence of possession by him and 
his heirs, as well as of payment of rent, the inference is 
that Ihe right in the holding is a joint right and not the 
individual right of the person who took the lea«e. (Har- 
\per, S.M. and Shirreff, J.Mf) jANG BaHADUR v. 

I Kauli. 1941 A.W.E. (Rev.) 928- 

1941 O.A. (Supp.; 802 = 1941 E.D. 817. 

■ ' K hudkast^Memher of coparcenary not having 

special rights in — Power to gift. 

A member of the coparcenary body, who had no 
special right of severalty in his khudkasht, has no 
right to make gifts of land which belongs to the whole 
coparcenary body and the donee cannot acquire any 
rights. (Shirreff, J.Mf) JHANDU SiNGH v. BaBU 
RAM. 1941 A.W.R, (Eev.) 648 (1)- 

1941 O.A. (Supp.) 479 (1)=1941 E.D. 692 (1). 

Khudkasht — Permanent lease of, by Hindu 

xvidow — Reversioner, if bound. 

Hindu Law applies to tenancies in the Central Pro- 
vinces up to a point. A permanent lease is a transfer 
which a widow could not make without necessity. But 
in the case of khudkasht land, the permanency of tenure 
is derived not from the lease but from the tenancy law 
and the lessee’s tenure is governed by conditions under 
the C. P. Tenancy Act. Such a lease becomes binding 
on the reversioner. (Bose, /.) GhaSIRam Mkilap v. 
GiRDHAki. 1961.0. 603 = 14 R.N. 61- 

1941 N.L.J. 436 = A.I.R. 1941 Nag. 306. 

Khudkasht— Presumptionof tenancy from chIH^ 

vation. 

The ordinary presumption which arises when a man 
cultivates the khudkasht land of the proprietor on batai 
or on payment of rent, is that he is a tenant. The onus 
is on those who rely on an 'agreement of partnership* 
to prove it. (Binney, F.C.) RaMU GanpaT v. 
Nazarsingh. 1941 N L.J. 667. 

—Lease — Assignment of part by lessee — liability 
of assignee for whole rent. See 1940 Dig., Col. 761. 
jYOTi Pr.asad Singh Deo Bahadur v- Samuel 
Henry Seddon. 192 LO. 17=13 E.P. 362= 

7 B.B- 283. 

Lease— Consiruciioft—Ltase for building— Prouh 

sion that lessee to be paid market value of buHding befan 
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surrender of possession — Market value — Ascertainment 
— Deduction for depreciation — If to be allowed — Mesne 
profits — Right of lessor^ 

Where a lease of a plot of land provides that the 
lessee “shall always and in any event be entitled to be 
paid the price of the superstructure built on the said 
plot of land before he surrenders possession of the land. 
The price shall be fixed according to the market value 
of the buildings as at the time of ascertainment and 
payment/’ in assessing the amount payable to the lessee 
at the time of resumption by the lessor, due allowance 
should be made for depreciation. The circumstance 
that the lessor would take some time to construct the 
building and would, during that period, be deprived of 
the present user and the income derived therefrom, is 
no valid reason for refusing to make a deduction for 
depreciation. The market value is only the construc- 
tional value of the building and its special letting value 
cannot be taken into consideration in fixing the 
value to be paid to the lessee on eviction, in the absence 
of a contract to the contrary. Where the lessor termi- 
nates the lease and tenders a ridiculously low amount 
as the value of the building, ^.e., where he tenders an 
amount of Rs. 3, ( 00, and the market value is ultimately 
found to be Rs. 18,000, the lessee’s possession after such 
tender cannot be held to be the possession of a trespasser 
or wrongful possession, so as to entitle the lessor to claim 
mesne profits from the date of such tender. {^Leach, 
CJ. and Horwill. /.) ETHIRAJULU NAIDU v. RANGA- 
NATHAM CHETTY. 54 L.W 508 = 

1941 M.W.N. 938 = ri941) 2 M.L.J. 711. 


lease — Construction — Lease for construction of 
house with tiled or thatched roof— Rent payable on 
monthly basis — Lessee free to give up house and remove 
materials thereof whenever he chose— Nature of tenancy. 

When a tenancy is terminable at the will of the tenant 
it must be held to be terminable at the will of the land' 
lord also. A lease was granted for the construction of a 
house with merely tiled or thatched roof ; the rent fixed 
was payable monthly and though a sum of Rs. 3 was 
slated to be the yearly rent, it was made clear that if a 
particular year consisted of 13 months, there were to 
be 13 payments of 4 annas each ; the sale was permitted 
only on payment of one fourth of the consideration 
money ; and it was expressly stated that the lessee was 
free to give up the house and remove the materials 
thereof whenever he chose. 

Held^ that the tenancy created under the lease must be 
held to be either a tenancy-at-will or a tenancy from 
month to month and that being so the kabuliyat though 
unregistered was admissible in evidence. (^Harries, C . 
/. and Fazl AH. /.) Ram LAL SaHU BibI Zohra. 
20 Pat 115 = 22 Pat.L.T. 721 = 195 I.C. 683= 
7 B E. 946 = 14 E.P. 136 = A I.E. 1941 Pat. 228. 


Lease— Construction— Lessee undertaking to de 

liver possession on termination of tenancy and to remove 
structures erected by him — Termination of tenancy 
Lessee vacating without recovering structures If retains 
interest in land or structures afterwards. See T. P. 
Act S. 108. Bom.L.E. 676. 

"J^Iease— Construction— Lessee undertaking to pay 

'^Municipal taxes and riot taxes and all other exist- 

ing and future rates, taxes or dues of whatever kind or 

nature, etcr— Interpretation of— Liability to pay pro- 
perty tax imposed later on. 

A clause in a lease of immovable property executed m 
January. 1938. provided “that the lessees shall pay the 
following Municipal taxes, viz., general tax, halalkhore 

tax and licence-fees. the water tax and not 

tax and all other existing and future rates taxes or dues 
of whatever kind or nature for the time being payable 
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either by the landlord or tenant in respect of the demised 
premises or any part thereof, and the lessees shall pay 
to the lessors the amount of such taxes or dues when 
, demanded.” On 30 — 3 — 1939, the Bombay Urban 
, Immovable Property Tax came into operation and the 
question arose whether the tax under that Act fell with- 
in this clause in the lease. 

IIeld,{].) that on the true construction of the clause 
the liability of the lessees was not confined to municipal 
taxes only, viz., taxes the benefit of which was retained 
by the Municipality; (2) that the word “dues” had a 
wider import than the word “rates” or ‘ taxes”; (3) that 
the Urban Immovable Property Tax was both a tax 
and a diie in respect of the demised premises ; and (4) 
that the lessees were therefore bound to pay that tax. 
{Blackwell, /.) MANCHERJI PaLLONJI V. DINBAI 
NUSSERWanji. 195 I.C. 517 = 11 E.B 48 = 

43 Bom.L.E. 548 = A.I.R. 1941 Bom. 260. 

" " — Lease — Construction — Reclamation lease. 

Where the lands leased are jungle lands and the 
kabuliyat provides for progressive rents for successive 
years and mentions a maximum which can never be 
increased, the lease is a reclamation lease. A stipula- 
tion in the kabuliyat that the lessee will forfeit his rights 
if the reclamation is not made within a particular period 
is not essential. {Mukheriea, /.) SriKANTA MRIDHA 

V. prafulla Chandra Ghosh. 74 C.L.J. 139. 

Merger— Landlord acquiring occupancy rights — • 

Punjab Tenancy Act, S. 53. 

Per Din Mohammad, /.—In the Punjab the general 
rule of common law prevails that the lesser estate is 
drowned in the greater. Consequently in the case of a 
landlord acquiring occupancy rights, whether under 
S, 53 of the Punjab Tenancy Act or otherwise, it is not 
open to the landlord to keep the occupancy rights alive. 
{Tek Chand, Din Mohammad and Beckett, //.) 

Thakur Madho Singh v. James r.R. Skinner. 

43 P.L.E. 581 = A.I.E. 1941 Lah. 433 (F.B.). 

' Mining lease — Nature of — If a sale of land or 

minerals. See l940 Dig., Col 767. JYOTI PraSAD 
Singh Deo Bahadur ». Samuel Henry Seddon. 

192 LC. 17 = 13 R.P. 362= 7 B.E. 283. 

Notice to quit — Validity — District Board letting 

out lands made over to them by Government in their 
capacity as landlords — Notice given by them on behalf of 
Government — If valid — Bengal Local Self Government 
Act, S. 74, 

Where a District Board in their own capacity as land- 
lords let out the lands made over to them by Govern- 
ment under S. 74 of the Bengal Local Self Government 
Act, they must qua landlords serve notice to quit on the 
tenant to determine the tenancy. A notice given by 
them on behalf of the Government directing the tenant 
to deliver possession of the land to them as agents of the 
Government is not valid. {Mukhetjea, /.) DISTRICT 
BOARD OF TIPPERAH v. SaRAFAT ALI. 

195 LC. 694 = 14 R.C. 117 = 78 0 L J. 281= 

A.I.E. 1941 Cal. 408. 

•Patni kabuliyat — Interest cn arrears of rent — 
Rate of — Stipulation to pay '^according to law^—Mean- 
ing — Bengal Tenancy Act, S. 67. 

A stipulation in a patni kabuliyat that the patnidar 
should pay interest on the arrears of rent “according to 
law” means according to the law in force at the time 
when the default is made. As there is no provision in 
the Patni Regulation about the rate of interest payable 
by patnidars for arrears of rent, the rate of interest as 
laid down in S. 67 of the Bengal Tenancy Act must be 
taken as the rate of interest which was contemplated by 
the parties. In other words, the rate of interest as laid 
down in the Bengal Tenancy Act for the time being in 
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force must be taken as a part of the contract. {N'asim 

AH (jfid Official Trustee of Bengal 

V, Bijoy Chand Mahatab. 

LL.R. (1941) 2 Cal. 385 = 45 C.W.N. 787. 

—Permaueut tenancy — Adverse possession — Acqui 

sition by — Essentials — Mere assertion by tenant without 
overt act or change of possession— Sufficiency. 

A tenant making an assertion of a rieht to permanent 
tenancy cannot acquire such right by adverse possession 
when the tenant does no overt act to indicate that it 
was not a mere assertion of title, and when there ha*- 
been no change or transfer of possession or occupation 
from him to any third party in the exercise of such 
assertion of title. {Pfagesvara fyer and Venkataranga 
Iyengar, JJ.) ThIRUPATHI BHATRACHAR v. VEN* 

KatarayapPA. 19 Mys L.J. 86 = 46 Mys. H.C.E. 79 

Permanent tenancy — Cessation — Tenant subse 

quently executing rent deeds inconsistent with such 
tenancy. 

Even if a tenancy was a permanent one at its incep- 
tion, it ceases to have a permanent character if the 
tenant or his predecessor-in-tille subsequently executes 
in favour of the landlord or his predecessor-in-title rent 
deeds for specified periods of time and admits his 
liability to ejectment and enhancement of rent. (Abdul 
Rashid, /.) SURAJ BHAN v. ABDUL KHALIQ. 

195LC. 291 = 14 B.L. 57 = 43 P.L E* 76 = 

ALE. 1941 Lah. 195. 

'■ '■ ^Peimanent tenancy — Inference — Mortgage by 
tenant reciting that rent is fixed permanently— Landlord 
not evicting heirs of tenant — Effect of. 

The fact that the tenant has executed mortgages of 
his tenancy interest reciting that the rent was fixed per- 
manently does not lead to the inference that the tenancy 
is a permanent tenancy, in the absence of evidence to 
show that the landlord has recognised the mortgage or 
the title of the mortgagee. The fact that the landlord 
has not taken steps to evict the heirs of the tenant does 
not support the inference of permanency. Nor is the 
recital in the mortgage that the rent is fixed permanently 
admissible in evidence against the landlord ; even if it 
be admissible, it is not of any weight against the land- 
lord. (Shearer, J.) ChaGGANLAL MaRWAR! v. 
INDRA Keot. 194 I.O. 469 = 13 R P. 723 = 

7 B.R. 776=A.I.R. 1941 Pat. 496. 
— . —Permanent tenancy — Inference — Origin of 
tenancy known — Terms Put in writing at inception of 
tenancy — Effect of. 

Where the tenancy is of a known origin and the terms 
on which the original tenant was inducted on the land 
were admittedly put in writing at the inception of the 
tenancy, the tenancy cannot be said to be permanent 
tenancy. (Harries, C. J. and Fatl Ali, /.) RaM LaL 

Sahu V. Bibi Zohra. 20 Pat 115 = 196 I.O. 688= 
7 B.B. 946 = 14 R.P. 136 = 22 Pat.L T. 721 = 

A.I.R. 1941 Pat. 228. 

Permanent tenancy — Inference^ Settlement of 

small plot of land for bnilding—House built by tenant 
— Rent low and not enhanced — Inference of permanent 
tenancy — If justified. 

Frorn the circumstance that the land settled with the 
tenant is a small parcel intended to be used as a building 
plot, and that the tenant has constructed a house on it, 
it cannot be inferred that the tenancy was intended to 
be permanent, when the house is not of any great value. 
Nor can an inference of permanent tenancy be drawn 
from the mere fact that the rent fixed is low and has not 
been enhanced. (Shearer, J.) ChaGGanlaL MaR- 
WARi V, Indra Keot. 194 1 0 . 469 = 

IS R.P. 723=7 B.R. 776-A.I.R. 1941 Pat. 496. 
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“Permanent tenancy — Lease for construction of 
tiled or thatched house — Lessee erecting pucca house with- 
out inter ference by lessor — Landlord if estopped from 
denying permanent lease. 

VVhere a lease is granted for the construction of a 
house with merely a tiled or thatched roof and not a 
pucca roof, the mere fact that the lessee has constructed 
a pucca structure without the interference by the lessor 
will not estop the lessor from contending that the lease is 
not a permanent lease. (Harries, C. J. and Fatl AH, 

J.) Ram Lal Sahu v. Bibi Zohra. 20 Pat 116= 

195 1.C. 683 = 7 B R. 946 = 14 R.P. 136= 
22 Pat L.T 721 = A.I.R. 1941 Pat. 228. 

■ ■■Permanent tenancy — Presumption — Tenancy for 
agricultural purposes. See 1940 Dig,, Col, 762 
Shankarrao Dagaduiirao Sambhu. 

I.LE. (1941) Bom. 107*=7S O.L.J. 612= 
I.L.R (1940) Ear. (P.C.) 380 = 
43 Bom.L.R. 1 = (1941) 1 M.L.J. 427 (P.C.). 

Permanent tenancy — Proof — Inference from 

circumstances — Circumstances justifying. 

The origin of a tenancy, which was created before the 
T. P. Act, was unknown. There was no pucca building 
upon the land of the tenancy. The rent was not uniform 
but it was not charged at least for the last 52 years 
although during that period the price of land had jumped 
up. There were many transfers of the tenancy — private 
as well as Court sales — on the footing that it was trans- 
ferable, and the transferees were recognised by the 
landlords as tenants. There was at least one instance 
of succession in the history of the tenancy. Some of the 
co-sharer landlords admitted the permanent character of 
the tenancy. 

Held, that the above facts and circumstances justified 
the inference that the tenancy in its inception was per- 
manent. (Nasim Ali and Pal, JJf) JOGKNDRA 
KRISHNA V, SUBASHINI I.L.R. (1941) 2 Cal. 44 = 

74 O.L.J. 145 = 46 C.W.N 690 = 

A.I.B. 1941 Cal. 541. 

'Possession* , 'occupation*— Difference, 

There is a substantial difference between the word 
‘possession* and the word ‘occupation* while the posses- 
sion of a tenant may be that of a co tenant, it does not 
follow that the occupation of one can be equivalent to 
the occupation of another. Even if it were, however, 
the presumption ends as soon as the occupation of one 
becomes adverse to that of the other. (Harper, S,M, 
and Shirreff, J.M.') RaQUMA v. GHIRRAI. 

1941 O.A. (Supp.) 466 = 1941 R.D. 648 = 

1941 A.W.R. (Rev.) 497. 

Relationship — Assignee of rents of holding— If 

becomes landlord in relation to tenant^ 

An assignee of the rents of a holding does not by the 
assignment become the landlord in relation to the tenant 
of the holding. (Roivland, /.) RAMSKWAK Kurmi v, 
Thakurji MAHARAJ. 196 I.O. 662 = 8 B.R. 34- 

14 R.P. 206. 

Relationship — Construction of documents— Use 
of term " Bkag-settlement** , 

The grant for the settlement of four arahs of land 
was made in these terms “Bhag-settlement for three 
years, 6 maunds of paddy per arah be given*’. 

that the use of the word “Bhag-settlement" 
was not inconsistent with a tenancy, and the only rea- 
sonable Interpretation of the document was that the 
persons settled were tenants holding at a produce rent. 
(Henderson, Jf) SUDHINDRA CHANDRA SlNGHA 

JAT^AV Marak. A.IE. 1941 Cal 717. 

Relationship— Partition of irint holding— Land 
allotted to one co-sharer found in possession of another-^ 
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Former recorded as owner and latter as tenant — Rela^ 
tion of landlord and tenant exists between parties. 

When a partition of a joint holding takes place and 
land allotted to one shareholder is found to be in 
possession of another, the ordinary practice adopted is 
for the person entitled under the partition proceeding to 
be recorded as owner, the other members of the pro- 
prietary body remaining in possession being recorded as 
tenants at-will with or without some note in the rent 
column explaining that the recorded tenants pay no 
rent either because they claim to be proprietors in 
possession or for some other similar reason. In such 
circumstances the recorded proprietor has a right under 
S. 122 of the Land Revenue Act to apply to the 
Revenue Officer who carried out the partition to eject the 
co-sharers in possession and to place him in possession. 
After the lapse of three years this remedy is no longer 
open to the recorded owner though he may still have a 
remedy under the ordinary law to bring a suit for 
possession of the land. The relationship of landlord 
and tenant does not exist betvveen the parties. {Alan 
Mitchell, F.C.) KaSIL SiNGH v. Dhani Ram. 

20 Lali.L.T.31. 

Relationship — Proof. 

During the subsistence of tenancy the tenant A 
brought B on the land as sub tenant. After the expiry 
of lease of A, B continued possessing the property ex- 
clusively. A sold her interest to C. B never paid rent 
to C nor was recognized as tenant by C. 

Held, that as soon as the interest of A came to an 
end the interest of B as sub-tenant did not survive and 
B could not subsequently rank as tenant of C. Hence C 
could not sue B in ejectment as tenant after service of a 
notice to quit. {Mukherjea, J.) BlRAJA SUNDARI v. 
Mahamaya Sen. A.I.E, 1941 Cal. 399. 

•Relationskip— Recognition as tenant— Person 
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paying rent described in rent receipt as marfatdar or 
sorborahakar or gujratdar. 

The fact that the landlord described in the rent 
receipts, the transferee of the tenancy from whora^ he 
received rent as marfatdar or sorborahakar or gujrat- 
dar and not as tenant, does not necessarily show that the 
landlord did not recognise the transferee as tenant. 
(Nasim AH and Pal, //.) JOGENDRA KRISHNA z/. 

SuBSAHiNi. I.L.R. ( 1941 ) 2 Cal. 44 — 

bUBSAH ^ ^ j 145-46 C.W.N. 680 = 

A.I.E. 1941 Cal. 641 

.v^nt— Abatement— Landlord preventing tenant 


from enjoying demised land— Right to rent. 1940 
Die Col. 763. lYOTI PRASAD SiNGH DEO BaHADUR 

" ™ R.P. 

Rent— Abatement— Suit for rent— Claim to 

abatement on ground that land is covered with sand- 

Power of Court to grant. BlH^AR TENANCY ACT 

(AS amended bv act VIII of'1937^). ^ ^ 

—Rent — Enhancement — Excess area found on re- 

measarement-Settlement of increased rent-Previous 
measarement not proved to be inaccnrat^Deduction 

Kent— Liability for— Dispossession of tenant by 

title pa^an,onnt. .Jra 1940 Dig., Col. 763 ParKaSH 
Kua'r .. Giand Chand. 318. 

Rent or money suit- Suit for money dne in res- 
pect of Stni l940 Dig. Col 763. ^iLENDRA 
Nath Ghosh ». Trustees to the estate of 
late Babu Mati Lal. 191 1.C- 161- 


" Rent — Remission — Intention of executive autho- 
rity — Suit to eject heir of statutory tenant — Withdrawal 
— Status of tenant — New contract of tenancy, if eonsti- 
luted. 

The intention of the executive authority as regards 
remissions is that if a new tenant wished to take land he 
should do it on the clear understanding that the unremit- 
ted rent was the legal rent payable. If he did not wish 
to take the land on these terms there was no call on him 
to do and accordingly he should not receive remissions. 
Where an ejectment suit against the heir of a statutory 
tenant is withdrawn and defendant is allowed to remain 
in possession and become automatically on the expiiy of 
three years, a statutory tenant, though technically this is 
described as an admission to the tenancy, it does not 
constitute a new tenancy as contemplated by the exe- 
cutive authority. {Harper, S.M) SaLiG Ram v. SON- 

PAL. 1941 O.A. (Supp.) 618 = 

1941 A.W.E. (Rev.) 678 = 1941 R.D. 667. 

Rent — Suit alleging settlement of land on terms 

for payment of rent at rates prevailing in locality— 
Allegation of non payment of rent — Prayer for settle- 
ment of rate of rent and for arrears — Maintainability 
of suit — If one for settlement of fair rent. 

The plaintiff, a landlord, brought a suit alleging that 
the land in suit was settled over thirty years ago with the 
defendants on the undertaking that the defendants 
would pay rent at the rates prevailing in the district 
from time to time. No rent had been paid and the 
plaintiff therefore prayed the Court to settle the rate of 
rent and for a decree for arrears of rent on such basis. 
The defendants* plea that the land was rent free was 
negatived. The defendant also pleaded that the suit as 
framed was not maintainable, as it was a suit to settle a 
fair and equitable rent for a holding. 

Held, that the suit was really one for arrears of rent 
and an inquiry had to be held to ascertain what that 
rent was; and that being the real nature of the suit, it 
was maintainable in that form. {Harries, C./. and 
Fazl AH, J.) CHINTI KaHaRIN v, Kripa SHANKAR 
WaRRAH. 7B.R. 760=13R.P. 698 = 1941 0. 800= 

1941 P.W.N. 613=A.I.R. 1941 Pat. 488 

Rent— Suit for— Plea of payment into Court 

under injunction— No proof— Effect— Paymesit to decree 
holder instead of into Court as directed by injunction— 
Effect. 

Where in a suit for rent the defendant pleads pay- 
ment into Court in obedience to an injunction from a 
Court but where there is no copy of the injunction on 
the record, it is unsafe to take for granted the fact of 
the issue of the injunction and hence the plea fails and 
rent should be decreed. Similarly where though an injunc. 
•I tion not to pay the rent to the zamindar was issued and 
the tenant was directed to pay the amount into Court, 
he pays it to the decree-holder in the suit in which the 
injunction was issued there is no payment as directed by 
the injunction and hence the payment, if any, cannot be 
pleaded in defence to a suit for rent. {Shirreff, f .M. 
and Satke, A.M.) Manak ChanD v. TOTa Ram 
1941 O.A. (Supp.) 814 = 1941 A.W.E. (Rev.) 970 = 

1941 E.D. 950. 

Rent-Suspension of— Conditions for application 

of doctrine — Landlord realising rent of part from 
sub'tenant in possession under mistake — If entitles 
tenant to suspension of rent of sub-tenure. 

Mere dispossession of the tenant from part of the 
demised premises is not sufficient to justify a total sus- 
pension of rent; in order to apply the doctrine of sus- 
pension it must be proved that the landlord deliberately 
and intentionally evicted the tenant from a part of the 
! demised premisesi In a suit for rent of a sub-tenure the 
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defendant pleaded that he had been dispossessed by the 
plaintiff from a portion of the tenure. It was found 
that the plaintiff had realised rent for the period in suit 
in respect of a plot from the tenant in possession who 
was settled by the defendant. It was, however, found 
that the plaintiff had realised the rent inadvertently 
under a mistake and that he did not intend to dispossess 
the defendant from any part of the sub-tenure. 

Heldy that it must be held that the purpose of the 
plaintiff' in realising rent from the tenant in possession 
was not to evict the defendants and his action therefore 
did not entitle the defendant to a suspension of the rent 
of the sub-tenure. {Agarwala, /.) BaSaNTI LAL 

Marwari Jamuna Pfas.ad Singh. 

193 1.C. 250 = 7 B.R. 618 = 22 Pat L.T. 310 = 
13 R.P. 658 = A.I.R. 1941 Pat. 417. 

SusPemioH'-Considerations for Court. 

It is not in every case of a lump rental and disposses- 
sion from a part, the tenant is at liberty to hold the 
other lands appertaining to the tenancy rent-free for all 

time to come. The Court should consider whether the 

landlord’s failure to put the tenant in possession of the 
entire demised area was due to some mistake as to the 
extent of the boundaries or some ether bona fide act. It 
has further to consider whether the tenancy is indivisible 
in the sense that the plots are such that dispossession 
from one plot necessarily interferes with the enjoyment 
of the rest. {Mukkerjea, /.) SOl'RENDKA MOHAN 
V KaNAI Lal ROY. 195 I.C. 701 = 14 R.C. 127 = 

73 O.L.J.194 = 46 C.W.N. 396 = 

A.I.R. 1941 Cal. 384. 

-Mortgages of ^ir plots — Surrender of ex 

proprietary rights— Redemption of first mortgage by 
second mortgagee— First mortgagee^ if should surrender 
cultivatory possession of mortgagoi *s former sir plots— 

T. F. Act, S. 60. 

Where a first mortgage of certain sir plots is redeemed 
by a second mortgagee of the same, under S. 60, T. P. 
Act, the first mortgagee is under an obligation to return 
to the second mortgagee all the proprietary riijhts which 
he obtained from his mortgagor on the strength of his 
mortgage. But if the sir rights of the mortgagor were 
extinguished on the surrender of his ex-proprietary 
rights, the first mortgagee is not liable to surrender cul- 
tivatory possession over the mortgagor’s former sir 
plots to the second mortgagee. (Sathe, A.fif.) Har- 
DAM Singh v. Ganga Ram. 

1941 R.D. 816 = 1941 O.A. (Supp.) 742 = 

1941 A.W.R. (Rev.) 837. 

■ —Sir — Originally joint — Dealt as severalty — 
Revival of joint %\c— Propriety. 

Where the sir plots have b^n held and dealt with as 
severalty by the co-sharers as if held in proprietary 
possession, it would be neither practicable nor reason- 
able to revive joint sir rights. {Shirreff, J.Mf) 

Bhagwan Singh v. Parbati. 

1941 O.A. (Supp.) 716 CD- 
1941 A.W.E. (Rev.) 804(1) = 1941 E.D. 746 (1). 

' ~*Staius of tenant — Permanent lease in contraven- 
tion of S. 107 of T . P. Act, 

Where a person is let into possession as a tenant and 
the permanent tenancy which he sets up fails as being in 
contravention of S. 107 of T. P. Act, his status 
originates as that of a yearly tenant. After the expira- 
tion of the first year of his tenancy, he is merely bolding 
over with the landlord’s consent until the landlord seeks 
to assess rent on the land and he denies his right to do 
80 . A suit for his ejectment filed within 12 years from 
the date of the denial is, therefore, within time. 
{Agarwala, /,) NAIM SaHIB v. TaTA IRON AND 
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Steel Co., Ltd. 191 1.0. 686=7 B.R. 276 = 

13 R.P. 390 = A.I.R. 1941 Pat. 244. 

Sub-tenancy — Burden of proof. 

In a suit for arrears of rent against a sub-tenant, the 
sub tenancy is denied, the burden of proving the rela- 
tionship of tenant and sub-tenant is on the plaintiff and 
when no evidence is produced in support of it, the suit 
would have to be dismissed. {,Shirreff,J.M, and Sathe, 

A.M.) peakey lal V. Ram Saroop. 

1941 A.W.E. (Bev.) 1092(1) = 
1941 O.A. (Supp.) 859 = 1941 E.D. 897. 

Sub tenancy — Sub lease of Part of demised pre- 
mises — Sub-tenant, if liable to head lessor for rent. 

Where a tenant sub-leases only a part of the demised 
premises, the sub tenant is not liable to the head lessor 
for the rent, for there is no privity of estate. It is only 
an assignee of the full term who is liable to the bead 
I lessor. {^Daviesf) AmbA LAL z/. JETHMAL. 

1941 A.M.L. J. 5. 

•Suit between — Question of title — If can be gone 

into. 

It is true that in certain cases between landlords 
and tenants the question of title need not be gone into. 
These are conceivably cases in which the defendant does 
not appropriate title in himself. But in a suit in which 
the defendant not only denies title of the plaintiff hut 
sets it up in himself and puts it as the sole plea for 
defeating the plaintiff’s case, the suit cannot be decided 
without going into the question of title. {^Masud Hasan, 

/.) Abdul Ghani v. Faqira. 43 P.L.E. J. & K. 233. 

— Surrender in favour of prospective heirs by 
tenants — Rights if pacs. 

There is no provision of law whereby a tenant may 
surrender his holding in favour of his prospective heirs. 
The latter do not acquire any rights by such a trans- 
action. They cannot sue for rent. {Shirreff, J.M. and 
Sathe, A.Af.) GaINDA LAL v. MaVASI. 

1941 O.A. (Supp.) 823=1941 A.W.E. (Eev.) 979 = 

1941 E.D. 932. 

Tenancy — Extinguishment — Abandonment- 

Basis — Implied surrender — Effect. 

Under the ordinary law of landlord and tenant a 
tenancy is extinguished when there is abandonment by 
the tenant followed^by possession by the landlord. Any- 
thing amounting to abandonment which shows that the 
landlord has assented to it will amount to surrender by 
operation of law. This is founded on an implied agree- 
ment between the landlord and tenant to take and give 
a surrender of the holding, the agreement being implied 
from the actings of the parties, Abandonment is in 
effect an implied surrender under these conditions. An 
abandonment would ordinarily extinguish the tenancy. 
{Stone, CJ. and Bose, J.) MURUDHAR v. HaZARILAL. 

1941 N.L.J. 612. 

— Tenancy right— Right based on adverse posses^ 
si on. 

A right based on 12 years adverse possession is not a 
tenancy right as Art. 1-14, Limitation Act, does not apply 
to the Tenancy Act. {Shirred, JM.) MahaRAJI v. 
Jagatpal Singh. 1941 A.W.E. (Eev.) 764 (l)- 
1941 O.A. (Supp.) 676(1) = 1941 E.D. 739 (2). 

Termination of tenancy — Tenancy at will and 

tenancy for fixed term. See 1940 Dig., Col. 7^. 
Banwari Lal v. Mt. HiresAiNi. 191 10 289= 

1SE,L. 284. 

— Thekadari and cultivatory lease — Distinctiose— 

Effect of the presence of conditioHS as to Meritability, 
transferability and non-liability to efectmtHt. 

The main criterion for distinguishing between a the- 
kadari lease and a cultivatory lease is the fact whether 
the lessee is given the right of collecting rents from 
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silting tenants or whether he was given vacant land 
which he could either cultivate himself or sub-let to 
others. Where the terms of a lease showed that the 
land must have been vacant and that it was let for 
cultivatory purposes and the area concerned was also 
not too big to make such assumption impossible, it w’as 
held that it was a cultivatory lease and that the exis- 
tence of conditions in the lease as to heritability, trans- 
ferability and non-liabihty to ejectment did not neces- 
sarily convert it into a thekadari lease, for such rights 
could be combined with cultivatory leases also, {ffarper^ 
S,M. and Sathe^ /.^.) BhOLA Nath v. GhuRHU 
PaSI. 1940 A.W.R. (B R.) 283 (2) = 

1941 R.D. 18 = 1941 A.L.J. (Supp ) 1 = 

1941 O.A.(Supp.) 114. 

Transferee of partial interest in the term — Lia- 
bility to discharge burdens of the lessee. 

If a lessee retains part of his original interest in the 
term, the mortgagee of the leasehold cannot be liable to 
the lessor for the whole of the rent and covenants ; and 
cannot without apportionment be liable for any part 
thereof, whether or not he enters into possession. Privity 
of estate cannot result from entry into possession in the 
case of a person who has taken a transfer from the 
lessee of an interest, which is not the whole interest 
in the term. The transferee of a partial interest in the 
term cannot be taken to have promised the lessor to 
discharge any part of the burdens of the lessee. {_Sir 
George Rankin,) JaGADAMBA LOAN CO., LTD. v. 

Shiba Prasad Singh. 20Pat.621== 

46 O.W.N. 644=193 I.C. 890 = 1941 P.W.N. 367= 
7BR. 715 = 1941 O.L.R. 413 = 64 L.W. 3= 
1941 M.W.N. 6ol = I.L.R. (1941) Kar. (P.C.) 66 = 
43 P;L.R. 612=13 R.P.C. 185=73 C.L.J. 663 = 

22 Pat L.T. 689=43 Bom.L.R. 789 = 
1941 O.A. 385 = 1941 A.W.R. (Rev.) 332 = 
A.I.R. 1941 P.C. 36=(1941) 2 M.L.J. 53 (P.C.). 
Unrecorded tenant^lf bound by ejectment pro- 
ceedings against recorded tenant. 

An unrecorded tenant is bound by ejectment proceed- 
ings taken by the Zamindar against the recorded tenants. 
(Sathe, /.M.) VUEDv. ParaGA. 

1941 O.W.N. 700 = 1941 R.D. 386= 
1941 A.W.B. (Rev.) 469 (2) = 
1941 O.A. (Supp.) 428. 


— Zaripeshgi—Uusufructuary mortgage — Distinc- 
tion betw'cen. See 19^0 Dig., Col. 768. KamMAN Lal 
V, RAGHUNATH SHANKAR. LL.R. (1941) All. 17 = 
194 I.C. 347 = 13 R.A. 495=1941 A.L.J. 66 = 

1941 O.W.N. 388 = 1941 RD 180 = 
1941 A.L W. 277= A.I.R. 1941 All. 68. 


LAND TENURE— Creation of derivative tenures— 
Nature of relationship— Effect of inferior tenure ceasing 

to exist. See 1940 Dig., Cob 765. ProFULLa Nath 

Tagore z/. Santosh Kumar Das. 

I.L.R. (1941) 1 Cal. 1=1941 P.W.N. 278 = 
I.L.R.(1940) Kar. (P.C.) 394 = 46 C.W.N. 309. 

■■ "J nam village — Urlam case — Application of. 

The decision of the Privy Council in the Viranvayal 
case(6^U.h.J. 7l5) cannot be regarded as having 
actually decided that the decision in the Urlam case is 
applicable to inam villages. {Pandrang Ro^jind 
Abdur Rahman, //.) DISTRICT BOARD OF WEST 

Tan TOR E z'. Secretary of State. 

1941 M.W.N. 278 = 63 L.W. 306= 
A.I.R.:1941 Mad. 629 = (1941) 1 M.L.J 378. 

Muad tenure— Nature of. 

Muafi or rent fee tenure may be analogous to that of 
tenancy but it is governed by different provision of law 

and a muafi tenure is not one of the classes of tenancy 

referred to in the Oudh Rent Act. {B€Hnetl, /.) AZIZ 


LAND TENURE. 

Ahmad Khan v. Inayat Khan. 1941 O.A. 8P5= 

196 I.C. 673 = 1941 O.L.R. 738 = 
1941 O.W.N. 1101 = 1941 A.W.R. (Rev.) 879 = 

1941 R D. 851. 

Mukarrari tenure — Saleability in execution of 

decree for rent. 

A landlord has the right to sell a mukarrari tenure 
for arrears of rent even if such a right is not expressly 
given. {Dhavle and Meredith, JJ.) BHAN KUMAR 
ChaNDz;. LACHMIKANTA Rai. 

A.I.R. 1941 Pat. 566. 
— Patni — River beds included inpaini tenure be- 
coming culturable land — Government resuming afore- 
said land and assessing it to revenue — Zemindars 
accepting settlement of land— Rights and liabilities of 
patnidar. 

Where the relationship of landlord and tenant exists 
between the parties their mutual rights and liabilities 
must depend on the original contract made by their res- 
pective predecessors-in-interest irrespective of any sub- 
sequent resettlement by Government. W'here the beds 
of the rivers included in the original patni lease become 
culturable land which is resumed by the Government and 
of which the zamindar takes settlement from the 
Government, the rents settled in respect of that land in 
the resumption proceedings cannot add to the liabilities 
of the patnidars who are entitled to hold in accordance 
with the original patni lease, while the representatives 
of the original zamindars continue to own the lands and 
consequently the patnidars are entitled to a declaration 
that the rents assessed should be treated as samil jamas 
with tenure rent as long as the representatives of the 
original lessors retained the superior interest. Where 
the zamindar refuses to take settlement of the land and 
the patnidar pays the rents assessed in the resumption 
proceedings direct to the Government, the patnidar is 
entitled to claim abatement to the extent to which it 
can be shown that he is paying twice over for the same 
land. But in the absence of any evidence as to the 
terms of the grant, or that the rate of rent was in any 
way affected by the consideration that there might be 
reformation in the beds of existing rivers it cannot be 
said that the patnidars are paying rent twice over for 
any part of the land held by them. {Bartley and Rox- 
burgh, JJ.) Sukhoda Prasad v. Gaganendra 
nath. A.I.R. 1941 Cal. 242. 

Permanent settlement — Hudabandi papers— 

Value of. Seel%Q Dig., Col. 1018. RaJNANDINI 
Debi V. Manmatha Pal. A.I.R. i94l Oal. 223. 

Pradhani— Custom— Village first cultivated later 

than 1788. See 1940 Dig., Col. 765. Jagadish CHan- 
DRA Deo V. Debnath MahtO. 67 I, A. 290 = 

73C.L.J. 261(P.O.). 

Saunjhi tenure— Jullander city — Revival of 

saunjhidar. .9/^ 1940 Dig., Col. 766. Sheo Ram z/ 
Ram Chand. 192 I.C. 429 = 13 R.L. 378*. 

Talukdari wanta in Gujarat — Nature and 

incidents— If freehold or leasehold— History of the 
tenure. 

A talukdari wanta in Gujarat is neither an alienated 
nor an unalienated village. It is a peculiar estate which 
continues to be the property of its holder under the 
British rule as it was in pre- British dynasties from 
ancient times. It was subjected to legislation from time 
to time under S. 27 of the Bombay Regulation I of 
1823 ; the holder of a wanta was recognised as having a 
legal right to the lands, and possession for thirty years 
was regarded as proof of a sufficient right of property in 
the lands comprised in the wanta. The British Govern- 
ment recognised the wanta tenure as well as the right of 
the holder to the lands included in it; from the history of 
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lease. 

the tenure, it is clear that a talukdar is neither an inam- 
dar nor an occupant of his lands. His wanta is a freehold 
and not a leasehold ; what was formerly paid as tribute 
and peishkush, is now converted into a fixed amount in 
lump as a revenue payment, but his proprietary right 
over all the lands comprised in the wanta was affirmed 
at the commencement of the British Rule and has not 
since been taken away by any legal process. {Wadia 
and Divaiia, //.) NaRHARSINGJI ISHWaRSINGJI v. 

Secretary of State. I.L.R. (1941) Bom. 226= 

195 I.C. 640 = 4 R.B. 49 = 43 Bom.L.E. 167 = 

A.I.E. 1941 Bom. 161. 

LEASE. 

^^^(i) landlord and tenant. 

(ii) Land tenures. 

(iii) T. P. ACT, Ss. 105-117. 

-- 'Perpetual lease by widow — Fraudulent transact 
tion — If void under S. 23, Contract Act — If can confer 
at least ordinary tenancy rights. 

Where a perpetual lease by a widow' is in favour of 
her near illegitimate relations who are not cultivators and 
the rent is inadequate and the only object is to confer on 
her illegitimate relations wrongful gain in perpetuity and 
to deprive the reversioners of most of the usufruct of 
the property for all time to come, such a transaction is 
clearly fraudulent and therefore void under S. 23, Con- 
tract Act. Such a perpetual lease which is fictitious and 
fraudulent cannot confer even ordinary tenancy rights 
on the lessees, for there is no intention at all of creating 
a genuine tenancy. {^Harper ^ S.M. and Shirreff^ J M.) 

Bhiron Nath Pande v. Kawal Pattt Kuar. 

1941 O.A. (Supp.) 769 = 1941 A.W.E. (Rev.) 858. 

Perpetual lease by widow — ReversionePs suit to 
challenge — Starting point of limitation. 

Where the reversioners challenge a perpetual lease by 
a widow, the period of limitation for such a suit would 
begin to run, not from the date of the lease but from 
the date of the death of the widow'. (^Harper^ S.M. 
and Shirreff, /M.) BhiRON Nath Pande v. KawAL 
Patti Kuar. 1941 O.A. (Supp.) 759 = 

1941 A.W.E. (Rev.) 868. 
XiEOAL PRACTITIONER — Attorney— Change in 
constitution of firm of attorneys— Client not asking for 
change of attorney— Partners on record— If discharged. 

It may very well be that on a change in the constitu^ 
tion of a firm of attorneys a client is entitled to ask as 
of right for a change of attorney. But if the client does 
not ask for a change of attorney it is absurd to hold 
that the partners remaining on the record are discharned 
merely because another partner has died or retired or a 
new partner has joined the firm after the warrant has 
been filed. {Panckridge. /.) F. L, HaRCOURT ^ 
Clarke, Rawlins, Ker & co. 

I.L.R (1941) 2CaL 205= 

A.LR.194lOal. 662. 

Attorney— Lien — Warrant given to firm of 

attorneys— Dissolution of firm— Effect of— Right to 
harge on fund in Court. 

Where a warrant of attorney is given by a party to a 
suit to a firm of attorneys, the dissolution of the firm no 
doubt amounts to a discharge of the attorneys by them- 
selves. But the members of the firm do not lose their 
Hen over a fund in Court recovered by their exertions 
before dissolution. They have a right to have their 
costs taxed up to the date of dissolution and secured 
upon the fund in Court. Where, however, the attorneys 
di^harge themselves in circumstances which amount to 
misconduct, the position may be different. (Panek 
ridge, /.) TaPENDRA CHANDRA GOOPTU v JOGEN 
DRA CHANDRA GOOPTU. IL.E. (1941) 2 Oal 289. 



LEGAL PRACTITIONERS’ ACT (1879), S. 13. 


Cost — Taxation — Attorney's costs — Review of 

taxation — Increase of charges over those charged in bill 
of costs — Permissibility. 

No increase of charges can be allowed on a review of 
taxation over those charged in the bill of costs. {Beau- 
mont, C.J. and Wadia, /.) SHAMDASANI v. 
Central Bank OF India, Ltd. 43 Bom.L.E. 655. 

-Cost — Taxation — Solicitor employed by client on 

salary— Right to costs as between party and party — 
Costs — If limited to meet out of pocket expenses — 
Indemnity — Barden of proof. See 1940 Dig., Col. 4l7. 
Municipal Corporation of the City of Bombay 
V. AnandraO. I.L.R. (1940) Bom. 803= 

192 I.C. 120= 13 RB. 232. 

Costs — Taxation— Suit against firm dis missed 

with costs — Dissolution of firm pending suit — Change 
of attorney a f ter dis sol uti on . 

In a suit filed against a firm, one of the partners X, 
gave a warrant of attorney to M to act on behalf of the 
firm. While the suit was pending the firm was dissolved, 
and after its dissolution M entered into a partnership 
with another attorney. X then gave a fresh warrant of 
attorney to M and his partner describing himself as 
proprietor of the firm. The suit was dismissed with 
costs. The bill of costs was tendered for taxation by 
the attorneys. The Registrar on appeal from an order 
of the Taxing Officer, that an allocatur could not 
issue, allowing costs to all the partners of the firm who 
to use his w jrds, “have not been covered by the exis- 
ting warrant*’. 

Held, that X in giving the fresh warrant could and 
did only act on behalf of the old and dissolved firm and 
that the Registrar erred in refusing to issue the allocatur. 
{Panckridge, /.) F.L. HaRCOURT v. CLARKE, RAW- 
LINS, KER & Co. LL.R. (1941) 2 Cal. 193 = 

A.I.R. 1941 Cal. 679. 
—Relation with client — Transaction of mortgage 
between solicitor and client — How' Court would view. 

1940 Dig., Col. 770. NISar Ahmad Khan v, 
MOHAN MaNUCHA. 67I.A. 431= 

I.L.R. (1940) Kar.(P.O.)419 = 191IO. Oi- 
ls E.P.0. 117 = 1941 O. W.N. 613=73 O.L.J. 121- 

43Bom L.R. 465 = 1941 A.L.J. 816- 
1941M.W.N, 1-7B.B. 218 (P.O.). 


LEGAL PRACTITIONERS’ ACT (XVIII OP 

1879), S. IS— Misconduct— Filiftg false fees certificate 
—Propriety — Liability to disciplinary action^ 

It is a very serious matter for a pleader or an advocate 
to file a false fees certificate with regard to fees which 
he has not received and the Court will take strong disci- 
plinary action in any such case coming to its notice, 
{Leach, C.J., Gentle and Somayya, J J.) SundaRHSA 
AiyaR. /«r^. 64L.W. 481- 

1941 M. W.N. 936 -A.I.E. 1941 Mad. 906- 

(1941) 2 M.L. J. 663 (S.B.). 

S. 13 (f) — Misconduct — Conviction for criminal 

breach of trust— Punishment. See 1940 Dig., Col. 771, 
T., A LOWER Grade Pleader, in the matter of. 






1 


18 — Misconduct^ Failure to maintain 
accounts— Liability to be dealt with under S. 13 (/), 
See 1940 Dig., Col. 771. RamanuJa AYYANGAR, 
In the matter of (FIRST GraDK PLEADER. VEL- 
LORE). I.L B.(1941) Mad. 286=13BJM. 689- 
42 Or.L.J. 346=192 I.C. 604-1940 M W.N. 1267 = 
1941 O.W.N. 63 = 1941 A.WJt. (Supp.) 6- 
A TT. ,«,,\®>l® ‘^-(Supp.)63 = 1941A.L.W.68- 

A.I.R, 1941 Mad. 63-(1940) 2 M.L.J. 1031 (P.B.), 

— — S. 13 Misconduct — Gross ntgfiigenct — IdttUi- 
f ytttg person brought to hi m by iudgmenUdebtor without 
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LETTERS PATENT (Bombay), Cl. 10. 


further inquiry and without taking thumb impression 
^Disciplinary action. 

In an execution case a satisfaction petition was filed 
purporting to be by the decree-holder. On the petition 
was a signature alleged to be that of the decree*holder*s 
son, acknowledging satisfaction and also an endorsement 
of identification of the decree holder by a mukhtar. The 
petition of satisfaction was found to be a forgery and 
the judgment-debtor held guilty. The judgment debtor, 
a sadhu, had been known to the mukhtar for 15 years. 
The latter came to him and showed him a man who he 
said was the decree-holder and asked the mukhtar to 
identify him as such. He was shown the petition of 
satisfaction which had already been completed and the 
mukhtar identified the person shown to him as the 
decree-holder. It was said that the decree- holder was 
illiterate and could not sign and therefore another 
person who purported to be his son had signed. The 
mukhtar did not take the precaution of taking the 
thumb-impression of the person who was said to be the 
decree-holder on the judgment-debtor’s assurance that he 
would take his thumb-impression- 

Hdd^ that the frank admission by the mukhtar that 
while identifying he made no further investigation and 
acted merely upon the assurance of the judgment-debtor 
must be considered as a point in his favour and though 
the cases of mukhtars’ identifying improperly must be 
regarded severely and though, in the circumstances, the 
mukhtar was grossly careless and negligent, the Court 
could take a more lenient view, because of the mukhtar’s 
past record as a most respectable member of the profes- 
sion for 23 years and because there was no suggestion 
that the mukhtar acted as he did for gain or in order to 
benefit the judgment-debtor in the case, by taking serious 
notice of the mukhtar’s conduct without imposing any 
punishment by way of suspension. {Harries^ C.J.% Fazl 
AH and Agarwala, JJ.) RAMSWARUP LAL. 

193 I.C. 861 = 13 E P. 648 = 42 Cr.L. J. 473= 
7 B.B. 631 = 1941 P.W.N- 417=22 Pat.L.T. 679 = 

A.I.R. 1941 Pat. 179 (S.B.). 


\%—Practitiofier convicted of embezzling — 

Proper punishment, . 

A practitioner who is capable of embezzling money 
belonging to his client is proved to have such a defect of 
character, that it is not in the interest either of the pro- 
fession or of the litigant public with whom he is brought 
into contact in the course of his profession, that he should 
continue to occupy the position of privilege which a 
member of the legal profession enjoys. It is the duty of 
the Court to protect not only members of the profession, 
but also those who are brought into contact with the 
legal practitioners. A man with such a defect of 
characler should have no place m the legal profesion 
and, therefore, the only proper action in proceedings 
under the Legal Practitioners Act against a roan convict 
ed of embezzling is to remove him from the ro s 
altogether. iXcung. C.J., Dalip Simh and Ram Lall, 
//'i BA Pleader, Simla, In the 

’ 296 I.C. 730 = A.I.E. 1941 Lah. 384 (F B.) 

— S. ZQ— Order under —Interference by High 

Court — Government of India Act^ S. 224 (2). 

• An order under S. 36 does amount to a Judgment as 
cpntemplated by S. 224 (2). government of India Act. 
and is not open to 

any more than under the Cr. P. Code. b. 224 (Z;, 
Sernment of India Act, 1935. bars the mterference by 

the High Court on the administrative side and hence the 

High Court has no power to question » 

S. 36. {young, C.J. and Sale J.) MULa SINGH 
Emperor. I.L.E (1941) Lah. 133-192 I.O. 363 

Y, D, 1941-47 


42 Cr.L.J. 289 = 4 F.L.J. (H.C.) 52 = 
13 R.L.393=A,I.R. 1941 Lab. 1. 

LETTERS PATENT — Leave to appeal under — Prin- 
ciples regulating the grant of. See 1940 Dig,, Col. 772. 
KaLYan DaS V. Brij Kishore. 193 I.O. 495 = 

13R.A. 412 = A.I.E. 1941 All. 9. 

^Cl. 31 — Final judgment, decree or order — Order 

summarily rejecting application for reference under S. 66 
(3) Income-tax Act— Leave to appeal to Piivy Council 
—If can be granted. See INCOME Tax ACT, S, 66 (3), 

22 Pat.L.T. 841 = 1941 1.T B. 244. 

“(Allahabad), Cl. 30 — Final order — Meaning 
of — Refusal of temporary injunction — Appealability. 

The words 'final order* in Cl. 30 of the Letters Patent 
are used in the contradistinction to the words ‘interlocu- 
tory order*. The test to decide whether an order is final is 
to S:e whether the rights of the parlies have been finally 
and once for all decided by it. If the effect of the 
order is not to adjudicate finally the rights of the parties 
the order cannot be characterised as final. In one sense 
every order passed by a Court is final so far as that 
Court is concerned, but the finality of the order contem- 
plated by Cl. 30 is in relation to the rights of the partie. 
and not with reference to the Court passing the decrees 
In other words if the effect of the order is to bar a party 
from seeking redress with respect to the alleged infringe- 
ment of his rights by a proceeding according to law, the 
order is final, otherwise it is not. Temporary injunc- 
tions are granted to a party or refused in the exercise 
of powers vested in it by O. 39, C. P. Code and such 
orders can never bar a party from having resort to pro- 
cedure prescribed by law for the redress of the infringe- 
ment of an alleged right. Hence an order refusing a 
request for the issue of a certain temporary injunction 
cannot be considered to be a 'final order’ as contem- 
plated by Cl. 30, Letters Patent and is not appealable. 
{Iqbal Ahmads C.J. and Collister, /.) ManMOHAN 

Das?7 U. P. Government. 1941 ALJ 608 = 
1941 O.A. (Supp.) 688 = 1941 A.WE. (HC.) 268= 

1941 E.D. 769 = 1941 A.L.W. 837= 

A.I.E. 1941 All. 367. 

(Bombay), CL 10~Powers of High Court-- 

Attorney-^ Moral delinquency in private character— 
Contempt of Court in private capacity— Scandalous 
allegations against Judge in notice under S. 80, C./*. 
Code —Liability to suspension. ' 

It must not be supposed that a Court of justice has 
not the power to remove an Attorney if he is unfit to be 
entrusted with a professional status and character If 
an Attorney be found guilty of moral delinquency in his 
private character, there is no doubt that he may be 
struck off the Roll. Contempt of Court when committed 
by an Attorney in a private capacity can be of such a 
nature as to show professional unfitness. There can be 
no grosser contempt on the part of an Attorney than to 
allege that a Judge has acted with prejudice, bias and 
malice in the course of his judicial duties, that he decided 
a case not according to his own convictions but to 
please somebody else and that he abused his powers as a 
Judge and acted dishonestly and in bad faith. The fact 
that such allegations are contained in a notice sent by 
th^ Attorney under S. 80, C. P. Code, to a Judge in 
respect of certain remarks made by the Judge in a jidg- 
ment in a case in which the Attorney was a witness is 
no ground for holding that no offence is committed. No 
one by merely filing or threatening to file a suit and 
calling his communication a notice under S, 80, C. P. 
Code, can insult and vilify a Judge in that manner. The 
fact that the scandalous allegations are contained in a 
notice under S. 80 C. P. Code, cannot therefore 
prevent them from being contempt of Court, and ‘the 
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LETTEES PATENT (Bombay), Cl. 10. 

Attorney who makes such allegations renders himself 
liable to be dealt with under the disciplinary powers of 
the High Court under Cl. 10 of the Letters Patent 
(Bomb?y). {Broomfield and IVatsoodew, J J.) TULSI- 
DAS AMANMAL KaRANI, hire. 195 I. C 359 = 

14E.B 39 = 42 Cr L.J. 723 = 43 Bom.L R 250 = 

A.I.E. 1941 Bom. 228. 

— —(Bombay), Cl- 10 — Reasonable cause — Power to 
take disciplinary action — Grounds — Misconduct — IVhat 
amounts to — Moral turpitude — if essential ingredient 
— Bar Councils Actf S, 10. 

Cl. 10 of the Letters Patent which empowers the 
High Court to remove or suspend from practice advo- 
cates, vakils, or attorneys on ‘ reasonable cause/’ gives 
a wide discretion to the Court in regard to the exercise 
of this disciplinary authority. “Reasonable cause” in 
the clause means the same as professional or other 
misconduct under S. 10 of the Bar Councils Act, 
“Misconduct” is a sufficiently wide expression, it is not 
necessary that it should involve moral turpitude. Any 
conduct which in any way renders a man unfit for the 
exercise of his profession or is likely to hamper or 
embarrass the administration of justice by the High 
Court or any of the Courts subordinate thereto may be 
considered to be misconduct calling for disciplinary 
action. What the Court has to consider is the conduct 
of the Advocate or Attorney as it affects his position as 
an Advocate or Attorney and his relations to the Court. 
{Broomfield and Wassoodew^ JJ-^ TuLSIDaS AMaN- 
MAL KarANI, In re. 195 I-C- 369 = 14 R.B. 39 = 

42 0r.L.J 723 = 43 Bom LE 250 = 

A.I.E 1941 Bom. 228. 

(Bomliay), Cl. \2~~Cause of aetion — Biii of 

exchange drawn in Bombay on person resident outside 
and accepted by drawee — Dishonour — Suit in Bombay 
High Court — Jurisdiction of High Court, 

Any step which a plaintiff has to prove in order to 
establish his title to sue on a negotiable instrument is 
a material fact, and if any such event has taken place 
within the jurisdiction of the High Court, with leave 
granted under Cl. 12 of the Letters Patent, the High 
Court has jurisdiction to try the suit. The 1st defen- 
dant drew in Bombay five bills of exchange on the 2nd 
defendant who was residing at Calicut in the Madras 
Province in favour of the plaintiffs. These were en 
dorsed over by the plaintiffs to a Bank in Calicut for 
collection, and when presented to the 2nd defendant 
were accepted by him. Baton the due date he dis- 
honoured them by non payment. The plaintiffs having 
filed a suit in the Bombay High Court after obtaining 
leave under Cl. 12 of the Letters Patent, the 2nd defen 
dant pleaded that the High Court of Bombay had no 
jurisdiction because he had accepted the bills at Calicut 
and no part of the cause of action arose in Bombay as 
against him. The 1st defendant did not appear at all. 

Held^ that the fact that the bills were drawn on defen- 
dant No. 2 was a material fact to be proved by the 
plaintiffs, to establish their claim, and that fact took 
place in Bombay, the Bombay High Court had jurisdic- 
tion to try the suit with leave under Cl 12 of the Letters 
Patent. {Haniu, J.) CaNARA INDUSTRIAL AND 

Banking Syndicate Co., Ltd. v. Narayan \ bnka 
tesh. 43 Bom.L.R. 916. 

CBombay), 01. Vt—Jurisdiction—Minor co- 
parcener of Hinduioint family residing beyond limits 
of ordinary original jurisdicfion -Appointment of 
guardian of property— Power of High Court— Applica- 
tion by manager for sanction of sale of property as being 
for benefit of minor— Procedure to be followed by 
Court, 


LETTERS PATENT (Calcutta'), Cl. 16. 

The High Court has power and can make an order 
appointing a guardian in respect of undivided copar- 
cenary property of a minor Hindu coparcener, in re>pect 
of a minor situate within the limits of the ordinary ori- 
ginal jurisdiction of the High Court, that is, the town 
and island of Bombay. This jurisdiction extends to 
minors wherever in the Presidency they may be found, 
provided thej are subjects of the British Crown. The 
jurisdiction of the High Court to sanction a contract for 
the benefit of a minor extends to a minor Hindu copar- 
cener resident within the Bombay Presidency, who is a 
British subject. Where the manager of a joint Hindu 
family comes to Court and asks it to sanction a sale of 
joint Lmily property including the interests of the minor 
coparcener, as being for the benefit of the minor, the 
Court ought not to make an order ex parte. The minor 
concerned should be made a respondent to the applica- 
tion. and he should be represented by a guardian ad 
Ittem^ who should normally be an officer of the Court, 
and he should satisfy himself as to the interest of the 
niinor, by requiring further evidence as to the alleged 
necessity for the sale or as to the price being a good oner 
and as to how the proceeds of the sale are to be dealt 
with. If he requires funds to enable him to look into 
the matter properly, the party seeking the order must 
provide such funds. {Beaumont^ C.J,y Kania and 
Svmfee, JJ.) RaTaNJI RaMAJI. In re. 

43 BomL.R. 926 = A.I.E, 1941 Bom. 397 (S.B.). 

(Calcutta), Cl. 12 — Application to revoke leave 

— Plea of jurisdiction involving difficult questions « If 
can be dealt with. 1940 Dig., Col. 773. ABDUL 
Shakoor V. Ali Mahomed Kbrahim Shakoor. 

195 I.C. 257 = 14 R.O. 63 = A.I.E. 1941 Cal. 236. . 

(Calcutta), Cl. X2— 'Business*'— If in ludet 

carriage by railway— Suit against Secretary of State. 

Railway carriage business is a business within the 
meaning of Cl. 12 of the Letters Patent. As Govern- 
ment carry on the business of railway carriage under 
the name of the Eastern Bengal Railway amongst other 
places, at the head office in Calcutta a suit can be 
brought in Calcutta against the Secretary of Slate 
in respect of a claim against the railway. {Lort 
Williams, J.') GOLAB RAI PALIRAM v. SECRKTARYOF 

State. I.L.R.(1941)2Cal. 160. 

■ (Calcutta), Cl. 12 — Suit for money lent im 
Calcutta to non-resident foreigner— Jurisdiction of 
Calcutta High Court — Contract Act, S. 49. 

A resident of Calcutta lent money to a non-resident 
foreigner The money was lent in Calcutta by means 
of cheques drawn on lender’s account with Imperial 
B.mk of India. The lender brought a snit in Calcutta 
High Court for recovery of amount lent. The High 
Court issued writ to the defendant who entered appear- 
ance without any protest and submitted to the jurisdio 
tion of the High Court. 

(l)that by implication the place of payment 
was Calcutta: (2) that S. 49, Contract Act, had no 
application and the Common law rule that it was the 

I debtcr’s duty to seek out his creditor applied; (3) that 
the Calcutta High Court (Original Side) had jurisdbtion 
to entertain the suit. {lort William, Ag.C,J,) 
DiBYASWARI DHBI V. NARAYAN DlN KuMARl. 

, X , . R 19^1 Cal. 291. 

(Calcutta^, Cl- 16”“ Judgment*'— Appeal under 

Tea Control Act Order of Judge refusing to strike out 
Tea Licensing Committee as respondents — Appeal. 

Derbyshire, CJ—\x\ order of a Judge of the 
High Court in an appeal filed under the Tea Control 
Act refusing to strike out the Tea Licensing Committee 

as ^spondents. is not a “Judgment” within the meaning 

of Cl. 15 of the Letters Patent. No appeal, therefortf 



741 


INDIAN DECISIONS. 


742 


LETTEES PATENT (Calcutta), Cl. 15. 

lies from his order to a Division Bench of the High 
Court. [Derbyshire, CJ. and A'asitn Ali, J.) SbPRO- 
KASH INDIAN Tea LICENSING COMMITTEE. 

45C.W.N 454. 

(.Calcutta), Cl. 15 — ‘Judgment’ — Dcci >ion of 
Judge on election petition. See CALCUTTA MUNICIPAL 
Act, SS. 4b AND 47. 45 C.W.N. I81. 

'(Madras), Cl. 12 — “Carrying on business’’^- 

Insurance Company with head office in Calcutta and 
branch at Madras — Madras branch not authorised to 
enter into contracts of insurance or make pa>ments in 
respect of policies — Company if carries on business in 
Madras, 19-10 D'g., Col. 774. PaCHAIAMMAL v, 

Hindustan Co-operative insurance Society 
Ltd. I.L.R. :i94l) Mad 109 = 

195 I.C. 201= 14 R.M. 148 = 
A.I.R. 1941 Mad. 270 = (1940)2 M.L J. 688. 

(Madras), CJ. 15 — Leave to appeal — Grant of 
— Jurisdiction of fudge to limit points fit for appeal. 

In granting a ceriificaie for leave to appeal under 
Cl. 15 ol the Letters Patent it is not open to the Judge 
granting leave to limit the points fit for appeal ; it is lor 
the Court hearing the Letters Patent appeal to say 
what questions it will allow to be raised. {Leach, C.J., 
Mockett and Krishnaswami Ayyangar, JJ.) MjR 

Ghulam Hussain v. AvitSha Bibi. 

IL.R. (1941) Mad. 775 = 196 IC 87 = 
14 R.M. 248=1941 M.W.N 456 = 53 L.W. 650 = 
A.I.R. 1941 Mad. 481= (1941) 1 M.L.J. 800 (P B.). 

C Nagpur j and Limitation Act, Letters 

Patent appeal — Time for tiling — Long vacation —£jiclu~ 
lion . 

Where according to the rules of the Court provision is 
made for filing of Letters Patent appeals alone during 
the long vacation, it cannot be said that the Court is 
closed so far as that business is concerned. So limita- 
tion for such an appeal is not affected by S. 4. Limita 
tion Act. {Stone, C,J. and Clarke, KlSANLAL^. 
TaNSUKHKAI. I.LR (1941;Nag. 663 = 

1941 N.L.J. 284 = A.I.R. 1941 Nag. 216. 

(Nagpur). Cl. 10 and Civil Procedure 

Code, O 47, R 4 (1) — Kejection of review applica' 
tion — If a judgment— Appeal , if lies. 

An order rejecting an applicaiion to review is not a 
judgment within the meaning of the Letters Patent and 
a Letters Patent appeal does not lie against the order 
rejecting under O. 47, R 4 (l), C. P- Code, an applica- 
tion to review. {Stone, C.J. and Bose, J.) KaNHAIYA 
KASHIRAM V. HIR.AJI Mohansingh. 

1941 NL J. 617. 
(Rangoon). Cl. 13 — Appeal under— Powers of 


appellate Court — If confined to point mentioned in certi 

ficate granting leave See C. P. CODE, O. 41, R. 33 AND 

Letters Patent (Ra.ngoon), Cl. 13. 

1940 Rang. L.E. 693. 

(Rangoon). Cl \Z—Ji‘dgment~Decisim on— 


Application for writ of certiorari. 

A decision of a single Judge of the High Court or of 
any Division Court making absolute or discharging a 
rule nisi on a petition for the issue of a prerogative writ 
of certiorari is a judgment within the meaning of Cl. 13 
of the Letters Patent of the Rangoon High Court. 
{^Roberts, C. J. and Dunktey, /) U Ba SaN v. U Va. 

195 I.C. 551 = 14 R R. 45 = A.I.R 1941 Rang. 199. 

(Rangoon) Cl 13— ‘Judgment* -Meaning. See 

RANGOON INSOLVENCY ACT, SS. 8 (2) (<5), 36 AND 

Leti'ers Patent (Rangoon), cl. i3. 

1940 Rang LB. 702. 

(Rangoon), Cl. IZ— Judgment'— Order making 

absolute a rule nisi for certiorari granted by a Judge. 


LIMITATION ACT (1908), S. 4. 

An order making absolute a rule nisi for certiorari 
granted by a Judge on the Original Side of the High 
Court is not a judgment and hence is not appealable. 
\Roberts^ C,J.^ Mya Bu^ Moseiy^ Ba U and Dunkley^ 

JJ.) M. NaGOOR GaNI z/. a. K. A.C. T. A.L, C. 
CheittaR. 1941 Rang L.R. 694=196 I.C. 470 = 
14R.R. 86 = A.I.R. 1941 Rang. 227 (P.B.). 
LICENCE. See Easements Act, S. 60. 

LIFE ASSURANCE COMPANIES ACT (VI OP 

1911), S. 34 Construction — Persons liable under — 
Same person liable holding different capacities. See 
19-10 Dig., Col. 776. K.C. Pandalai, In re. 

42 Cr Jj J 39 

LIMITATION Burden of proof. See BURi'EN OF 
Proof-Limitation. 1941 ^ d 572^ 

-Hindu Jaw— Pre-partition debts— AcknowJedg’ 
ment by father — Keeps alive debt against sons. See 

Hindu Law -Debts. (194i) 2 M.L.J. 311 (F B ) 
LIMITATION ACT (IX OF 1908)-Appiicability« 
Property made wakf. 1940 Dig., Col 777. ShahID 
canj V . Shiromani Gurdwara Parbandhak 
Committee. i.l.R. (1940) Kar. (P C.) 26i« 

22 Pat L T, 140 = 73 C L.J. 199 = 

„ , (1940) 2 M.L.J 903 (P.C.). 

— Relief from operation of— Power of Court to 

afford. 1940 Dig , Col. 777. Eng Gim MOh ^ 

Chinese Merited Banking Co. Ltd 

1941 Rang.L.E. 1= 192 I C. 625 = 13 E.E. 186. 
SS- 3 and 4 — Applicability and scope — Plaintiff 
uniting stveeal causes of action under O. 2, R. Z.C P 

Code^ Limitation— If to be applied to suit as a whole or 
to the different causcS of action. 

_ If a plaintiff, availing himself of the option 
given to him under O. 2, R. 3. C. p. Code, 
has urtited several causes of action against the 
same defendant before a Court competent to try not 
necessarily those causes of action separately but the suit 
as a whole when those causes of action are combined 
the question of limitation under Ss. 3 and 4 of the Limi- 
tation Act has to be regarded with special reference to 
the jurisdiction of that Court to try the suit and not to 
the jurisdiction of the other Courts which have been able 
to try those suits when split up had they been brought 
before them. No restriction can bt implied on the faci- 
lities given by O. 2. R. 3 to a plaintiff to join several 
causes of action because it happens that another Court 
might have tried one of those causes of action sued on 

The law of limitation should not be unduly strained to 

bar a suit any more than it should be strained to allow 
it to be tried. {Mockett, J.) MaHa LatCHayya » 
Seshayya. 1941 M.W.N. 807= 

A,I.R. 1941 Mad. 786= (1941) 2 M.L.J 244. 

Ss. 3 and 14— Date of institution of suit — Plaint 

presented in Court of Munsif grossly undervalued 

Return for presentation to proper Court— Kt-pifsenta- 
lion to same Court after striking off certain items of 
property so as to make «uit within jurisdiction— Date of 
suit — Date of re-pre>f ntalion or original prejenlaiion— 
Exclusion of period — Limitation Act, S. 14. See 1940 

Dig., Col. 778. Chandravya v. Seethanna 

194 I C. 646=14 R.M. 28=(1910) 1 M.L.J. 690 

S 3— Effect of. .S’.rfrCOMPANY— Winding UP 

—Set off. 1941 O.W N 648 

S. 3 and Civil Procedure Code O. 8, R. 2— 

Que-tion of limitation not raised— Duty of Court See 
1940 Dig., Cl. 777. OFFICIAL Trustee v. Raeburn 

193 I.C. 61 = 13 RE 199 

S. 4— Applicability— Suit cognisable by Village 

Court— Limitation expiring on day when latter Court 
open but daring vacation of Munsif’s Court— Presents 
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limitation act (1908) . S. 4. 

tion in Munsif’s Court on reopening day — If in time- 
C.P. Code. S. 15. See 
RAO V. NaRASIAH. 


LIMITATION ACT (1908), S. 6. 


1940 Dig.. Col. 778. SUBBA 
1941.0. 434= 13 R.M 773 = 
(1940) 1 M L.J. 220. 

S, 4 — Applicability — Suit on promissory note — 
Court being closed for summer recess— Assignment of 
note on reopening date— Suit 61ed on same day— 
Maintainability. See 1940 Dig.. Col. 779. THiMMANNA 
BHATv ADYANTHAYA. 19410.401 = 

13 R.M. 770 = (1940) 2 ML.J 261. 

Ss. 4and 19—5. 4, if affects computation oi 

period according to S.\^. ^ 

S. 4 has nothing to do with computing the period 
prescribed under S. l9. Consequently, an acknowledg- 
ment signed after the expiration of the period prescribed 
bv S. 19 cannot be brought within time by the applica- 
tion of S. 4. {Stone, CJ. and /.) ShIVJIRAM 

DHANNALAL V. Gulabchand Kalooram 

I.L.E. (1941) Nag. 144 = 19410. 806 = 

14 B.N. 14 = A.I.E. 1941 Nag. 100. 

.g. 4 , EXpl. — "Instituted'* — Suit filed in Court 

having jurisdiction — Subsequent return for pre- 
sentation to proper Court as a result of finding ns to 
value of subject-matter- Re-presentation to proper Court 

Date of institution of suit. 

The presentation of a plaint to a Court which has no 
jurisdiction to try the suit cannot be said to be the insti- 
tution of the suit, even though the plaint has been 
accepted as being in order and registered. But when a 
plaint is presented to a Court having jurisdiction and 
that Court accepts the plaint as being in order, it must 
be held that the suit has been instituted. Merely because 
at some later stage, as the result of a finding on the 

value of the subject-matter of the suit, it is found that 

the plaint should have been presented to another Court 
having jurisdiction and that the plaint is returned for 
presentation to that Court, it does not mean that the 

suit has not been instituted. And when a plaint has 
been so returned and re.presented to the Court having 
jurisdiction, the date of institution of the suit is the date 
on which the plaint was originally presented and not the 
date on which it was re-presented. {Leach^ C /. and 
Krishnaswami Ayyangar, J.) KAMASWaMI AIYAR v 
VeERARAYaN RAJU. 196 I.O. 621 = 14 R.M. 303 = 

63 L W. 611 « 1941 M.W.N. 679 = 
A I.E. 1941 Mad. 711= (1941) 1 M.L.J. 629 
— q. ^^Scope-—** Sufficient cause** — Existence of 
circumstances mentioned in Ss. 4 and 14 — If can be 
considered , 

In considering the question of "sufficient cause'’ 
under S. 5 of the Limitation Act, the equities on which 
Ss.4 and 14 of the Limitation Act are based may be taktn 
into account. The existence of circumstances mentioned 
in Ss. 4 and 14 of the Limitation Act may, therefore, be 
regarded as a sufficient ground for excusing the delay 
caused by the Courts being closed or by wrong procee- 
dings. (^Abdul Rahman, /.) KayAMBU PiLLai v. 

The Court of Wards. 1941 M.W.N. 989®» 

(1941) 2 M L.J. 873 

S. 6 — Applicability — Appeal under Cantonments 

(House Accommodation Act). See CANTONMENTS 
(HOUSE ACCOMMODATION) ACT, S. 29 (2) AND 
LIMITATION ACT, S. 5. 1941 A.W.E (H.O.) 122. 

- ■ -^3. 6 — Explanation of delay-^ Duty of appellant. 

In order to have the benefit of S. 5 of the Limitation 
Act, it is the duty of the appellant to explain the delay 
for every day that elapses beyond the period allowed by 
the Limitation Act for filing an appeal. {Afiichell, E. 

C ) Taj Mahomed v. Mukh Ram. 

20 Lah.L.T. 116 


— 3 . 5 ^ Extension of time^Conflict of views on 
certain point — Delay caused by adopting one view. 

Where there are conflicting views on a certain point 
and the delay caused in filing the appeal is caused by 
adopting one of the views, even though the Court takes 
the contrary view, it can extend the time under S. 5. 
{Almond, J.C. and Soofi, J.) SHIVaN DITTA v. 

Radhakishan Kapur. 196 I.C. 664“ 

A.IE. 1941 Pesh. 74. 

■-S. 6 — Extension of time — Ground for — Appeal 
filed with deficit Court-fee — Order of Court not com- 
municated to pleader. See 1940 Dig., Col. 7><0. Hari 

PADA V. SHAILABALA DEVI. 

191 I.O. 701 = 13 E.O. 276. 

■ — 3, 6 — Laches — Non-inclusion of all respondents^ 
resulting in total abatement — Excusing delay in pre- 
ferring appeal against them— ‘Permissibility. 

Where all the necessary parties are not added as 
respondents as a consequence of which the appeal would 
abate in toto, and an attempt is made to add them after 
limitation, the delay cannot be excused, when it is duo 
to the laches of the appellant, that all the respondents 
were not added. The valuable right of exoneration 
from the appeal cannot be taken away unless there are 
cogent reasons for doing so. {Davies') ABDUL 

Rehman V, BanwaRI LaL. 1941 A M.L.J. 67. 

■S. 5 — Review pending — Sufflcient cause. 

The time spent by a party in prosecuting a review 
application may be deducted from the period of limita- 
tion for filing an appeal. Under S. 5, Limitation Act, if 
the Court is satisfied that the review application was 
being prosecuted properly and in a bona fide manner. It 
is wrong to think that the period is one which had to 
be compulsorily deducted. A.Af) Gdt'aR SINGH 

V. ChhaJJU. 1941 O A. (Supp.) 893“ 

1941 A.WR.(Rev.) 1100. 

Ss. 6 and 14 — Sufficient cause. 

Where throughout the proceedings, the motives of a 
party had been above board and he had not flagged in 
the prosecution of his case at any stage, it was held that 
even if he was not entitled to the benefits of S. 14 of 
the Limitation Act, it was a fit case where the benefits 
of S. 5 should be given. (Harper, S. M. and Satke, /. 
M.) Gobardhan Singh v Special Manager, 
COURT OF Wards, Mahfwa Estates. 

1941 O.W N. 713 = 1941 0.A. (Snpp.) 365 (8)- 
1941 A.WR. (Bev.) 436 = 1941 R. D.412* 

1941 A.L.J.(Snpp.)9S. 

S. 5 — Sufficient cause — Delay due to office fumi* 

shing wrong copy. Ste 1940 Dig., Col. 780. SURAJ 
Prasad v. ram Narain Sahu. 

1941 A.W.R. (Rev ) 87= 1941 OA. (Supp ) 76. 

S. 6 — *'Suffficient cause** — Discretion of Court — 
Exercise of —Consideration — Respondent acquiring 
valuable rights — Relevancy. 

The words “sufficient cause*’ in S. 5 of the limitation 
Act have to be liberally construed. The test is whether 
negligence, inaction or want of bona tides can be imputed 
to the applicant The exercise by the Court of its dis- 
cretion to excuse the delay would to a certain extent be 
detrimental to the respondent who has in the meanwhile 
acquired valuable rights, but the question has to be ap- 
proached from the point of view of the applicant's oon» 
duct rather than of the advantage gained by the respon- 
dent. (Abdul Rahman, J.) KaYAMBU PULAIi^.TH* 

Court of Wards. 1941 M.W.N. 989- 

(1941)2 MLJ 873. 

-S. 6 audO. P. Code (1908), 0.41, R. 30- 

Sufficient cause— Infringement of rules and orders by 
Court— If can affect period of limitation— Oiligenei of 
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LIMITATION ACT (1908), S. 6. 


LIMITATION ACT (1908), S. 7. 


appellant^ when relevant — Ahienee of notice for delivery 
of judgment — Time for appeal, 

A litigant is entitled to expect that the infringement 
of the rules and orders of the Court by the Judge should 
not hamper him in his appeal; and if he is allowed a 
reasonable lime wi'hin which to bring that appeal the 
best way of finding out w'hat time is reasonable is to 
consult the relevant Article and to assume that the 
period prescribed will be a reasonable period. No 
doubt, if after the expiration of that period, he seeks 
for a further period he must then show that he has a:ted 
with due diligence. Where a Judge in appeal pronounced 
judgment in contravention of O. 41, R. 30 and the par- 
ties came to know of the delivery of judgment only a 
couple of months later, it was held, that the aggrieved 
party was entitled to the full period allowed by law 
commencing from the date of the knowledge of the 
delivery of judgment. {Roberts, C.J. and Dunkley, /.) 
Ma Hmwe V. D^w Win Tha. 1941 Rang.L.E. 213 = 
195 10. 296 = 14 R.R. 36 = A.I.R. 1941 Rang. 194. 

-S. 6 — ^Sufficient cause* — Mistaken advice given 
by pleader. 

The filing of an appeal in a wrong Court in good 
faith acting upon mistaken advice given by his pleader 
amounts to sufficient cause within the meaning of S. 5 
of the Limitation Act. {Tek Chand, y) KiSkan 
CHAND V. MOHAMMAD HUSSAIN 43 P.L.R. 602. 


S. b^Sufficient cause — Mistake as to forum of 

appeal —Connected suits with a common judgment 
having different forums of appeal — Absence of neg- 
ligence. 

Wnere connected suits with different valuations is 
disposed of by a common judgment and owing to a mis- 
take in thinking that the appeals therefrom should be 
filed in the same Court O', e.) the Chief Court, the appeal 
which ought to be filed in the District Court is not filed 
in time but is filed after the mistake was discovered after 
theexpiry of limiUlion there is no gross negligence on 
the part of the counsel and the mistake is not an unna- 
tural one, and the facts constitute sufficient cause within 
the meaning of S. 5, Limitation Act, for extending the 
neriod of limitation. {Bennett and Madeley, JJ.) U. 

p. Government in the Nazul department 

Church Missionary Trust Assocmif >n, ltd. 

1941 O.W.N. 1282 = 1941 A.W.R. (C.C.) 379- 

1941 O.A. 969. 

5_Sufficient cause — Second memorandum of 

aoDeal filed because of erroneous rejection of first. See 
1940 Diff Col 781. Gajadhar BHaGat v. Moti 
CHAND ’ 22 PatL T. 649 = A.I.E. 1941 Pat. 108- 

3 , ^insufficient cause— Uncertainty in the law as 

Where ar^lpplical ion originally filed as an appeal, 
was as such, within time, but on its being decided by a 
Tuderthat it ought to be dealt with as a revision it is 
found to be beyond time as revision, the reason for the 
de?ay being the conflict of decisions as to proper remedy, 

ftlfsufficifnt cause for <ielay bemg excu^ 

y.) ANANDRAO BAL-RAMJ., 

A.I.E. 1941 Nag. 308. 
s. 6 and Arts. 134 B and \\i^-AppUcMlity 

-AliZfion 6y manager of math-Smt hjuccud.ng 

sit aside— LimitaUon-tntirval of ttme 

between death of one 

•M* -j ^ exited i ItmtiCtlOn* 

^Htld by the Full Bench {Aidur Rahman and Krishna- 
oytne^ . . where a manager of a 

“ te'S alienation of the 

Hindu Religious for valuable consideration, 

property of the insUtution iii,peach the aUena- 

and the succeeding manager seexs w xu 


tion by suit. Art. 134-B of the Limitation Act and not 
Art. 144 will apply even when there is an interval of 
time between the death, resignation or removal of the 
previous manager and the election or appointment of the 
subsequent manager ; (2) that even assuming that 
Art. 144 of the Limitation Act is applicable to such a 
case, adverse possession commences from the date of 
the death, resignation or removal of the previous 
manager who effected the alienation and not from the 
date of the election or appointment of the succeeding 
manager ; and (3) that if the succeeding manager 
happens to be a minor at the date of the election or 
appointment, he will be entitled to the benefit of S. 6 of 
the Limitation Act, but where his appointment is made 
after the period of limitation has started to run, S. 6 
will not help him. {Leach, C V enkataramana Rao, 
Abdur Rahman, Krishnaswami Ayyangar and Horwill^ 

JJ.) Venkaieswara Sarma V. Venkatesa Iyer. 

I.L.E. (1941) Mad. 599= 1941 M.W N. 408 = 
53 L.W. 569=A.I.E. 1941 Mad 449 = 

(1941)1 M.L.J. 644(F.B.). 

■ S. 6 — Applicability — Mortgage suit — Application 
for final decree. 

S. 6 of the Limitation Act only applies to a person 
entitled to institute a suit or make an application for the 
execution of a decree ; an application for a final decree 
in a mortgage suit is not an application for the execu- 
tion of a decree, and to such an application, S. 6 does 
not apply. {Beaumont, C.J. and Sen, /.) GOVIND- 
NAIK GURUNATHNAIK V. BaSAWANNEWA PaRU- 

tappa. I L.R. (1941) Bom. 486= 197 I C. 30 = 

43 Bom.L.R. 329 = A.I.R. 1941 Bom. 203. 

^ Ss. 6, 7, Sand 9 — Scope and effect — Hindu 

widow — Alienation of husband's estate — Adoption of 
son— Death of adopted son unmarried after right to sue 
became time-barred — Second odoption — Suit by second 
adoptee— Maintainability— F resh cause of action— If 
accrues. 

T , a Hindu, died in 1900 leaving his widow, D. She 
made two alienations of certain lands of her husband's 
estate in 1901 and 1904. She then made an adoption 
to her deceased husband, but the adopted son died 
unmarried in 1918 in his twenties. In 1934, she adopted 
the plaintiff who brought a suit to recover possession of 
the lands alienated on the ground that the alienations 
by the widow, his adoptive mother, were not for legal 
necessity. The defendants raised the plea of limita- 
tion 

Held^ that the effect of Ss. 6, 7, 8 and 9 of the 
Limitation Act was to bar the plaintiff's right to sue, 
whether or not the previously adopted son died a major 
or a minor. Since the right of the former adopted son 
was barred by limitation, time having already run 
against him, no further right to sue in respect of the 
alienations could accrue to the plaintiff. {Beaumont. C, 
J.) ANNU BAJABA V. DaDU TUKARAM. 

195 I.O. 732 = 14 E.B. 73=43 Bom.L.E. 222= 

A.I.E. 1941 Bom 197 

Ss. 6 and 1— Scope— Jf subject to S. 48, C. P. 

Code, 

S. 6 as well as S. 7 of the Limitation Act must be 
read subject to S. 48, C. P. Code. {Dhavle and Mere- 
dith, JJ.) Zalikhan V. Ram Prasad. 

20 Pat. 1 = 1901.0. 369=13 B.P. 196= 

7 B E. 15 = 22 Pat.L.T. 721 = A.I.E. 1941 Pat. 45, 

■ S. 7 — Applicability — Hindu father also mana* 

ger of joint family— Competency to give valid discharge 
for himself and minor son— Suit to recover debt due to 

family — Father joining also minor son as co-plaintiff 
— Limitation — If extended. 
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limitation act (1908), S. 7. 

S. 7 does not apply to a case where a suit is brought 
by a Hindu father as the manager of a joint family to 
recover a debt due to the joint family and in which the 
father and manager unnecessarily joins his minor son as 
co-planititf, appointing himself as next friend of the 
minor son. The section is intended to apply to a case 
where each of the seveial per-^ons is jointly entitled to 
61e a suit. The father as manager is alone entitled to 
institute a suit. The minor has no right to interfere in 
the management of the joint family affairs including the 
institution of a suit. If it is clear that the suit is one 
brought by the father as manager of the joint family 
for a debt due to the joint family, the fact that he quite 
unnecessarily chooses to join his minor son as a co- 
plaintiff and to appoint himself as next friend, cannot 
make any difference to the law of liinitation and time 
would not be extended by S 7 of the Limitation Act. It 
cannot be said that the father is not in a position to 
give a valid discharge for himself and for the minor 
whom he represents so as to entitle the minor son to the 
extended period of limitation. {Davis, C.J. and Lobo^ 

/.) Topanmal Rajomal V. Gordhandas. 

I.L B. {1941) Kar. 72 = 196 I C. 572 = 

AI.E. 1941 Sind 166. 

— — —3. 7 — Applicability — Malabar ta'waJ — Gift 
deed by karnavan and senior anandiravin — Karttavan 
executing also as guardian of minor member — Suit by 
mino*’ after majority to set mide deed-^Lintitation — 
Starting point. 

On 14^1 — 1913, iV”, the karnavan of a Malabar tar- 
wad executed a deed of gift of certain properties belong- 
ing to the tarwad in favour of his own children. He 
signed it as karnavan and as guardian of the plaintiff 
(1st respondent) who was then a minor The 2nd respon- 
dent who was the only other member of the tarwad and 
an adult, also signed the deed. The gift was found to be 
a fraud on the tarwad and it was found that the 2nd res- 
pondent was the victim of a fraud practised by the kar- 
navan A'. AT died in I9l9, and since then the 2nd 
respondent was the karnavan of the tarwad. but the 
latter did not file any suit to set a4de the gift deed. 
The 1st respondent plaintiff became a major on 
28 — lO — 1927 and on 14 — 10—1930, brought a suit to 
set aside the deed of gift and for possession of the pro- 
perties from the alienees under the deed of gift. 

Held, that the 2nd respondent, when the latter be- 
came karnavan, was in a position to give a discharge on 
behalf of the tarwad and therefore time ran against 
the 1st respondent also. The suit having been brought 
more than 12 years afler the date of the gift was there- 
fore barred and not saved by S. 7 of the Limitation Act. 
{Leach, C.J. and Happen, J.) DeVaKI i'. KaNNAN. 

63 L.W. 724 = 1941 M.W.N 632 = 

A.I.E. 1941 Mad. 678. 

— — S. 7 — Hindu joint family — Eldest brother or 
member — Competency to give valicl discharge — Pre 
sumption — Plea of incapacity to give discharge — Burden 
of proof. 1 940 Dig., Col 782. VaRada BhaKTA- 

VATSALUDUt/, VeNKATANARASIMH A RaO. 

19110. 369 = 13 EM. 486 = (1940) 1 M.L.J. 196, 

' 3. 7 — Scope of — Brothers forming joint Hindu 

family- Suit challenging alienation by mother — Umi- 
tation. 

In all cases to which S. 7 of the Limitation Art 
strictly applies, the section bars a suit by a younger 
minor member of a joint Hindu family in a case where 
an elder brother having become a major and having 
therefore also become a manager of the joint family, 
has failed to institute a suit within the period of limita- 
tion applicable to him. Where a Hindu mother aliena- 
ted certain family property during the minority of her 
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two sons, it was held, that the right of the two sons 
forming a joint Hindu family to question thealienation 
was a right jointly enjoyed by them and they were 
jointly entitled to institute a suit for that purpose and 
that as there was no justification for holding that the 
manager of the family was not capable of giving a dis- 
charge or release of the right to institute such a suit, on 
the failure of the elder brother manager to institute a 
suit within the period of limitation prescribed foi a suit 
by him, the right of suit for the recovery of the property 
became barred not only against the elder brother but 
also against the other member and that it could not be 
said that the younger brother had a separate individual 
right to institute such a suit. {Yo^-ke and Ghulam Hasan^ 
JJ.) JAGDISH NARAIN v. HISHUN DaTT 

191 1.C. 826= 13E.O. 291 = 1941 O.L.E 38 = 
1941 A.W.E. (0.0.) 12= 1940 0 W.N. 1237 = 
1940 O.A. 1197 = A.I.E. 1941 Oudh 166. 

— ■ 3. 10 — Applicability — Express trust — Deed of 
wakf — Trustees to pay income to settler for life and 
afterwards to beneficiaries named in deed — Trustees 
administering and paying income to beneficiaries after 
death of settlor — Suit by heir to declare deed void and 
for possession of property — Limitation. 

In order to invoke the application of S. 10 of the 
Limitation Act, the property must be vested in a trustee 
or trustees for a specific purpose. A person claiming 
adversely to the trust and on the footing that the trust 
deed itself w’as bad cannot contend that the property 
was held by the trustees for any purpose. Where a per- 
son claiming to be an heir of the settlor and to be 
entitled to the property on the ground that the trust 
deed was void and that as an heir of the settlor he is 
entitled along with the other heirs to recover thepro- 
perty from the trustees, S. 10 of the Limitation Act 
does not apply. A, a Mahomedan, executed on 
29 — 10 — 1895 a deed of wakf or trust under which the 
trustees were to pay the income of the property to the 
settlor during his lifetime and after his death to the 
beneficiaries mentioned in the deed. A died on 
7 — 6 — 1897. Ever since then the trustees administered 
the property as trustees under the deed of trust and held 
the properly for the beneficiaries paying the income to 
the beneficiaries. On 28 — 3 — 1938, the plaintiff claim- 
ing to be an heir’s heir of the settlor brought a suit for 
a declaration that the deed of trust was void and in- 
operative. thal the trustees should be ordered to deliver 
up the proi>erty to him and the other heirs, and the 
trust deed for cancellation and for an account of their 
management of ihe property. 

Held, that S. lO, Limitation Act, did not apply to the 
suit as ii»e plaintiff could not be said to be a person 
claiming against a trustee holding the property for an 
express trust, and the suit was lime barred. {Kania, /.) 
Fn»AHuSsEiN Kaderbhai v. Tyabally Eusuf- 
ALLY. 1961.0 821 = 43 Bom.L.R. 622= 

A.I.E. 1941 Bom. 307. 

S. 10 —Applicability — High priest of tempte — If 

trustee. 

As a general rule, the high priest of a temple and a 
person in like position, is only the manager and custo- 
dian of the idol or the institution. In almost every case 
he is given the right to a part of the usufruct, the 
mode of enjoyment and the amount of the usufruct 
depending again on usage and custom. The property Is 
not conveyed to or vested in him nor is he a trustee in 
the English sense of the term, although in view of the 
obligations and duties resting on him, he is answerable 
ns a trustee in the general sense for maladministration. 
But a high priest appointed under a decree of Court 
under S. 539 of the old C. P. Code, 1882, as a ''trustee 


749 


INDIAN DECISIONS. 


750 


LIMITATION ACT (1908), S. 10. 

ior all the properties movable and immovable devoted 
to the service*’ of the temple God, is an exception to the 
general rule. A suit against his widow for the recovery 
of the amount due on certain war bonds vested in him 
in trust would fall within S. 10 of the Limitation Act 
and will not be baned by any length of time. {Lord 
Russell of Killow'ti ) HAiDVANATHJl v. UrMILA 

Devi. 22 Pat.L T. 981= 1941 O L.E. 807 = 

1941 O.A. 1024 = 196 i.C. 696 = 
A.I.R. 1941 P.C. 130 (P.C.). 


S, 10 — Applicability — '^Specific purpose '' — 

Meaning of — Nxitiukotfsi Chdties — Money deposited 
with person at time of marriage of daughter — If express 
trust created tn favour of chiliren of marriage. 

The phrase “trust for a specific purpose” in S. 10 of 
the Limitation Act is only a more expanded mode of 
constituting express trust in English law. The plaintiff 
and the defendant were members of the Nattukottai 
Chetty community. The 1st plaintiff married the sister 
of the defendant. At the time of the marriage, the 
father in-law of the plaintiff, S. A. A. A. Chetty, pro- 
vided a sum of money as his daughter’s stridhanam. and 
out of the amount pjovided, a sum of Rs. 2045-2 0 was 
deposited in May, I9l9, with the defendant in the name 
of the 1st plaintiff to the order of S.A.A. The defen- 
dant was aware of the nature of the money, its source, 
and the purpose for which it was being deposited, 
namely to earn interest and be augmented for the benefit 
of the children of the marriage, according to the custom 
of the community. An additional sum of Rs. 447, being 
the share of the 1st plaintiff’s wife in her mother’s pro- 
perty, was similarly deposited with the defendant in July, 
1921. S.A A., the maraldar, died in 1926, and the 1st 
plaintiff’s minor daughter, the 2nd plaintiff became 

-entitled to the amount; the 1st plaintiff's wife died in 
1939. Demands were made but were not complied with, 
and the plaintiffs sued the defendant for recovery of the 
amounts. 

Heldy that the defendant, in the circumstances, be- 
came and remained a trustee of the amounts deposited 
with him, for a specific purpose, namely, of interest 
being earned and the total fund being increased for the 
benefit of the children of the 1st plaintiff and his wife; 
that S. 10 of the Limitation Act applied to the case and 
enabled the 2nd plaintiff to recover the amounts without 
any bar of limitation. {Gentle, /.) PalaniaPPA 

'Chettiar V . Nachiappa Chettiar. 

A.I.R 1941 Mad. 841= (1941) 2 M.L.J. 658. 


- S. 10 — Applicability — Suit for profits by ad' 
■ministrators of trust property — Defendant entrusted by 
plaintiffs with property for safe custody and manage- 
ment. 

Where plaintiffs called administrators of certain trust 
property dedicated by will, entrusted the property to the 
defendants for safe custody and management and even- 
tual return and later on sued the defendants for profits 


for a period of 11 years it was held that S. 10 of the 
Limitation Act did not apply to the case and that a 
mere custodian or manager of property handed over to 
him by the legal or de facto manager could not be reached 
by the section and that the suit would be governed by 
the ordinary rule of limitation. The entrustment of the 
property to the defendants would not make them mana- 
gers*’ within the meaning of S. 10, I.imitation Act. 
{Stone, C.J. and Bose, J.) Shri WahadEOJI ». 

Baldeo Prasad. iPVaJi ' iri 

A.I.R. 1941 NaS. 181. 


S. 10 — Applicability— Trustee de son tort— 

■Effect of the amendment of 1929. See 1940 Dig., Col. 
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782. DhARAM NARAIN V. SURAJ Narain. 

I.L.R. (1940) All. 815 = 193 I.C. 697 = 
13R.A. 435 = A.LE. 1941 All. 1. 

S.IO and Art. 120 — Scope of S. lO—When 

Art. 120 applies. See 1940 Dig., Col, 783. OFFICIAL 
Trusteez'. Raeburn. 193 I.o. 61= 

13 E.R. 199. 

S. 12 — Applicability — Letters Patent appeals. 

S. 12 of the Limitation Act governs appeals under 
the Letters Patent from an order passed by a Single 
Judge of the High Court in the e.xtrcise of its original 
jurisdiction, whether ordinary or extraordinary and 
from the judgments passed by the High Court i . its 
appellate jurisdiction. Consequently, the appellant in 
such cases is entitled to exclude the “time requisite” for 
obtaining a copy of the order or judgment appealed 
against, though such copy is not required to be filed 
with the memorandum of appeal. l6Lah. 448, Overr. 
{Tek Chand, Dalip Singh, Bhide, Blacker and 
Sale, JJ.) PUNJAB COOPERATIVE Bank, LTD., 

Lahore Official Liquidators, Punjab Cot- 
ton Press Co., Ltd. I.L.R. (1941) Lah. 191 = 
195 I.C. 452=14R.L 70 = 1941 Comp. C. 264 = 
43 P.L.R. 297 = A.1.E. 1941 Lah. 267 (F.B.). 

S. 12 — Period till signing of decree — Exclusion 

of. 

The period till the decree is actually prepared and 
signed should be excluded for purposes of limitation if 
the application for copy is made before the preparation 
of the decree. {Bhide,/.) JIWAN DaS z-. RaKHMAT 

DIN. 195 I C. 167=14 R.L, 37 = 

43 P.L.E. 88=A.I.E. 1941 Lah. 212. 

S. 12 — Time for obtaining copy of decree — 

Period between date of judgment and date of signing of 
decree — When can be excluded. 

In case an application for obtaining a copy of the 
decree has already been made, and a decree is signed 
later on, the period which thus elapses, would be deemed 
to be the time requisite for the obtaining of the copy, 
because the signing of the decree is a matter which is 
not within the control of the applicant. By the mere 
act of applying for the copy the applicant does whatever 
is within his power with due diligence and caution to 
obtain the benefit of S. 12. But if he does not put in 
the application for a copy till after the decree has been 
signed, he cannot be said to have exercised due diligence 
and caution, and in that case the period which elapses 

between the date of the judgment and the date of the 
signing of the decree cannot be considered to be the time 
reauisite for obtaining the copies. {Almond, J.C.and 
/'I SHIVAN DlTTAZ-. RADHA KiSHAN KaPUR. 

196 I.0.654 = A.LE. 1941 Peah. 74. 

12 “Time requisite” — Period between date 

ofiudement and date of signing of decree -If can be 
excluded. 1940 Dig., Col. 783. BaLaPPa Ta- 
manna V . DYAMAPPA BHUSAPPA. 192 I.C. 275 = 

“ 13E.B,246. 

g^ 12 Time to be excluded— Computation of— 

Appeal without copy of order appealed against— Extra 
time all erwed— Dismissal of appeal when justified. 

When the order appealed against is not filed along 
with the appeal memo, and the Court grants time for its 
being obtained and filed, an order of dismissal of the 
appeal would be justified only when it is found that the 
copy had not been applied for within time and had 
not been filed within the extended period of limitation. 
The time taken for the copy to be got ready by the 
oflBce, would have to be excluded in the calculation of 
time for purposes of limitation (Harter S M.and 
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Sathe^ J. Af.) RAM GOPAL v. EMPEROR. 

1941 R.D. 244 = 1941 A.W.B (Rev.) 353 = 

1941 O.A. (Supp.) 267. 

' ■ S. 12 (2) — Appluability — Madras V illage Courts 

Act, S. 73 — Ex parte decree by Village Court — Applica- 
tion to District Munsif to set atide — Time taken for 
obtaining copy of decree of V illage Court — Exclusion of, 
S. 12 (2) of the Limitation Act is applicable to an 
application under S, 73 of the Madras Village Courts Act 
preferred to the Court of a District Munsif against an 
ex Parte decree of a Village Panchayat Court. For the 
purposes of S. 12 f 2) the application to the District 
Munsif has to be treated as an appeal and the time 
requisite to apply for and obtain a copy of the decree of 
the Panchayat Court can be excluded In computing the 
period of limitation for filing the application to the 
District Munsif under S. 73 of the Village Courts Act. 
Though S. 73 does not require an applicant to produce 
along with his petition a certified copy of the decree to 
which he takes exception. S. 12 (2) of the Limitation 
Act still applies, because S. 12 (2) is applicable even to 
a case where the appeal or application need not be 
a ccompained by a copy of the decree objected to 
{ICrishnaswami Aiyangar. /.) STANDARD TYPE 

Foundry v. Venkataramaniah 

1941 M W N. 349 = 63 L.W. 487 = 
A.IR.1941 Mad. 689 = (1941) 1 M.L J. 640. 

■ — S. 12 (2) — Time requisite for obtaining copy — 

Vacation — Exclusion, 

Where judgment was delivered in a case on the last 
working day before the closing of Court for vacation and 
an application for copies of judgment and decree was 
made on the reopening day, it was held that the period of 
vacation should be excluded in computing lime for 
appeal, as time requisite for obtaining the cop'es, 
{Ghulam Hasan, /.) Uma ShankaR SiNGH v, DUL 
Karim Khan. 196 I.C. 689= 

1941 A.W.R. (Rev.) 944=1941 O.L B- 732= 
1941 O.A. 851 = 1941 O.W.N. 1223. 

" “S. 12 (2) — ''Time requisite'' — Requisite stamps 

and folios as notified filed, and date given for delivery 
of copy^Second requisition for extra stamps made 
hef ore that date— Time intervening between second rcqui' 
sition and compliance therewith— If can be excluded. 
Application was made for copies of the judgment and 
decree on March 18th and plaintiff was notified about 
the requisite number of folios and stamps on the same 
date. Stamps and folios as required were supplied on 
March l9th and March 25th was the date fixed for 
delivery of the copies. On March 20lh, the copying 
department notified that further folios and stamps would 
be required. This fact was not notified directly to the 
plaintiff or his lawyer but it was notified in the manner 
provided by Rule 626 and Rule 636 of the High Court 
Rules and Circular Orders. The plaintiff came to know 
of this on the date fixed for the delivery of (he copies 
(/>.) March 25th. The 26th March to the 29th March 
were holidays. On the 30ih March the plaintiff sup- 
plied the additional stamps and folios and on the 31st 
March (he copies were delivered. 

Held,\\\ 2 X the whole period from March 18th to 
March 3 1st were “requisite for obtaining copies” 
within the meaning of S. 12(2) of the Limita- 
tion Act and should be excluded in computing the period 
of limitation for an appeal. {Sen, /.) JamaDAR 

Singh v. naiyab all I.L E. (1941^ 1 Cal. 636= 
1961.0 193=14 R.0. 190 = 74 O.L.J 121 = 
45 O W N. 498= A.I.B. 1941 Cal 378. 

— S. 12 (3) — Deduction of time for copy — If 

allowable in cases of leave to appeal to Privy Council, 
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A party who seeks leave to appeal to the Privy 
Council is entitled, in computing the period of limitation 
prescribed for such an application, to have the time 
requisite for obtaining a copy of the decree and a copy 
of the judgment on which it is founded excluded in com- 
puting for purposes of limitation the period which has 
elapsed from the date of the judgment. {Yorke and 
Ghulam Hasan, //.) H. HUNTER v, EhSAN HUSAIN. 

16 Luck. 638 = 1931.0 296 = 13RO 444 = 
1941 O.L.E. 267 = 1941 O.W N. 362 = 
1941 O.A. 263= 1941 A.W.R, (0 C.) 106 = 

A.I.R. 1941 Oudb 247. 

- ■ S. 13 — Extension of time — Condition — Resi- 
dence in British India during pendency of debt— 
Necessity. 

So long as the defendant is resident outside British 
India, the period of limitation is prolonged. It is not 
a necessary concomitant of S. 13, Limitation Act, that 
he should have been at some time during the pendency 
of the debt resident in British India. {Davies,) BaL 
Kishan V. lOHRi LaL. 1941 A.M.L J. 41. 

— S. 14 — Applicability — Failure to give proper 
notice to Official Receiver in earlier proceedings — Plain- 
tiff guilty of negligence. 

An objector, whose objections to the execution sale 
had been dismissed, brought a regular suit claiming pro- 
perty that was being sold. In the meantime the judg- 
ment debtor became insolvent. The objector though 
knowing this did not implead the Official Receiver as a 
party and when compelled to do so he failed to give the 
receiver proper notice. His suit was dismissed and he 
then brought a declaratory suit under O. 21, K. 63. 

Held, that the plaintiff had been guilty of gross 
negligence and hence he w’as not entitled under S. 14 to 
deduct time spent in earlier proceedings. {Beckett, /.) 

A MAR Nath v. Basant Ram. A.I.R. 1941 Lah. 266. 

■ -8. 14 — Benefit under — Good faith, condition pre- 

cedent. 

The establishment of good faith is a pre-reqoisite con- 
dition before the benefit of S. 14 can be allowed. Where 
the good faith of the party prosecuting his remedy in a 
different proceeding was open to grave doubt and where 
the parties to the different proceedings were not identical 
it was held that benefit of S.14, Limitation Act could not 
be claimed. (Shirreff", J,M. and Sathi, A,Mf) SaHIR 

Bux Singh v, Deokau Barai. 

1941 A.W.B.(Rev.) 1041= 
1941 O.A. (Supp ) 860. 

S. 14 — Burden of proof — Good faith — Onus — 

Evidence Act, S. 103. 

A person claiming the benefit of S. 14 of the Limita- 
tion Act must show that he comes within it and the 
burden is on the plaintiff to prove that he acted in good 
faith in instituting the earlier proceedings. S, 103 
expressly states that the burden of proof of any particu- 
lar fact ties on the person who affirms it unless it is 
provided by law that the proof is elsewhere. (LeaeA, C, 
Gentle and Krishnaswomi Aiyangar, JJ.) KaSI- 
KANANDA GnANACHARYA SWAMIGALV. SARAVANA 

Perumal Pillai. I.L B. (1941) Mad. 847- 

194 1.0.828 = IS B.M. 768=68 L.W. 164- 
1941 M.W.N. 126= A.I.B. 1941 Mad. 819- 

(1941) 1 M.L J. 267 (F B.). 
~ S. 14— Prosecution of suit in wrong Court- 
Plaintiff not having reason to think that defendant^ 
residence was in another place — Benefit of S. 14, if 
available. 1940 Dig., Col. 785. ABDULLA KHAN 
V, Tirbuan Dutt Singh. 16 Luck. 402- 

18 B.O 265=19110. 708 = 
1941 A.W.R. (0.0.) 8= 1941 0 L.R. 9 = 

A LB. 1941 Oudk 161. 
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3. Relief under — Bona fides, if an entitling 
circumstance. 

It is not diligence but bona tides which should be con- 
sidered when judging the mistake in selecting the forum. 
{^Harper^S .M. and Satke^ /-M.) GOBaRDHAN SINGH 

V . Special Manager, Court of Wards, mahewa 
Estates, 1941 0 W.N. 713= 

1941 O.A.(Supp.) 365(2) = 
1941 A.W.R. (Rev.) 435=^1941 R.D. 412 = 

1941 A.L J, (Supp.) 92. 

S. Right of benefit of — Award between Bank 
and private individual — Bank in good faith carrying 
on proceedings for execution of award in Sub^ Judge's 
Court — Subsequent ruling declaring that such awards 
were cognizable by District Judge. 

In an arbitration between the Bank, a limited liabi- 
lity company, and a private individual an award was 
passed in favour of the Bank, which diligently and in 
good faith prosecuted proceedings for the execution of 
the award in the Sub-Judge’s Court believing that Court 
to have jurisdiction. Subsequently it was ruled that 
awards such as the one in question were cognizable by 
District Judge: 

Held^ that the Bank was entitled to the beneht of 
S. 14. (/!//> Ahmad and Soofi, JJ.) PEOPLES BANK 
OF NORTHIRN INDIA, LTD. V. LEKHU RaM. 

192 I.c. 768 = 13 R. Pesh- 44 = A.I.R. 1941 Pesli.3. 

- . - s 14 — Scope — If subject to or controlled by 

Art. 182(5). 1940 Dig., Col, 785. BiShundeO 

Narain Missir V. Raghunath Prasad. 

191 I.C. 695 = 13 R.P. 339 = 7 B R. 246. 

S. 14 (1) — Due diligence — Counsel failing to 
cite important authority — Party^ if to suffer. 

It would be a most vicious principle to decide that 
for the failure of counsel to cite an important authority, 
the party should be held to have not prosecuted the pro- 
ceeding with due diligence. It would be most unfair 
to saddle a client with the consequencts of such an 
omission on the part of bis counsel. (Davies.) ACHAL 

DASw. Sunda Ram. 1940 A ML.J. 120. 

■S. 14 (2) — Applicability to execution applica- 
tions. See l940 Dig., Col. 785. BISHUNDEO NaRain 
Missir z'. Raghunath prasad, 

191 1.C. 695 = 13 R.P. 339 = 7 B.R. 245. 

S. IS—Applicability— Letter of Chief Court 

directing stay of execution in the case of agriculturists— 
If can extend period of limitation. 1940 Dig., Col. 

786 GURDIN Bhantv CHHEDIBHANT. 

16 Lack. 495 = 191 1-C. 767= 13 R O. 284= 
1941 O.L R. 25 = A.I.R. 1941 Oadh 95. 

- g 16 — ApplicaHlity—Suit stayed under 0. 32, 
R 10, C. P. Code, by reason of death of next friend of 
minor plaintiff— Right to apply for final decree in suck 

suit~lf suspended during period of stay— Exclusion of 

time for application for final decree. 

W1 ere the next friend of a sole plaintiff or sole survi- 
vine plaintiff dies and the suit stands stayed or in 
abeyance under O. 32, R. 10. C. P. Code, the right to 
apply for a final decree in such a suit is suspended, and 
the period during which the suit stands stayed ought to 
be excluded in computing the peiiodof limitation to 

apply for a final decree. S. l5 of the Limitation Act in 
terms does not apply, but the principle of the section 
ought to be applied. Plaintiffs 1 and 2, the latter a 
minor, filed a suit on a mortgage, plaintiff No. L actmg 
as next friend of his minor brother, second plaintiff. On 
20th February. 1925. a preliminary decree was passed. 
In January, 1927. the first plaintiff died, and no nex 
friend was appointed for the second plaintiff. All 
further proceedings in the suit were therefore stayed for 
the time being. The second plaintiff attamed 

y. D. 1941—48 
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majority on 12th April, 1933, and he died on 13th 
September, 1933. The first plaintiff’s widow made an 
adoption in June, 1933, and in July, 1934, the adopted 
son, as the legal representative and heir of the plaintiffs 
applied for a final decree. It was pleaded that the 
application was barred under Art. 181 of the Limitation 
Act. 

Held, that it was unjust that time to make an applica- 
tion in a suit should continue to run during a period 
when the suit has been stayed by statute and no applica- 
tion is possible; that since the suit was in abeyance by 
virtue of O. 32. R. 10, C. P. Code, on the death of the 
first plaintiff, the right to apply for a final decree was 
suspended during the period in which the suit was 
stayed and. deducting that period, the application w’as 
in time (Beaumont, C. J. and Sen, J.) GOVINDNAIK 
GURUNA'i HNAIK v. BaSAWANNEWA PARUTAPPA 

I.L.R (1941)Boin. 435=1971.0.30 = 
43 Bom.L.R. 329 = A.I R. 1941 Bom. 203. 
S. 15 — Applicability to local law— Bihar Ten- 
ancy Act. Sch. Ill, Art. 6 — Period under — Jf extended 
by S. l5 — Compromise decree — Stipulation that decree 
should not be executed until the happening of contin- 
gency — Effect of. 

S. l5 ol the Limitation Act operates on the periods 
of limitation prescribed by the Bihar Tenancy Act, by 
reason of the combined operation of suli>Ss. (l)and 
(2) of S. 185 of the Bihar Tenancy Act. Art. 6 of 
Sch. Ill of the Bihar Tenancy Act which prescribes a 
period of three years from the date of the decree has to 
be lead with S. l5 of the Limitation Act The decree 
in a rent suit was passed on a compromise and the 
compromise provided that the decree should not be 
executed until the decision in a title suit, then pending 
was given. The application for execution was filed 
within three years of the decision in the title suit but 
more than three years after the rent decree. 

that the petition of compromise containing the 
stipulation that the rent decree should not be executed 
until the decision in the title suit was a part of the 
decree in the rent suit, and must be regarded as an order 
staying the execution of the decree till the date of the 
decision of the title suit, and the application was there- 
fore in time. (Agarwala, J.) JaGDEO SiNGH v. BaBU 
LAL Sah. 196 I.C. 609 = 14 R.P. 217= 8 B E. 59 = 

1941 P.W.N. 183 = A.I.R. 1941 Pat 499 l 

■S. 18 — Applicability — Application under Bihar 
Restoration of Bakasht Lands and Reduction of Arrears 
of Rent Act — Application of S. 18 — If excluded by 
6’. 11 of the Bihar Act. 

There is nothing in S. 11 of the Bihar Restoration of 
Bakasht Lands and Reduction of Arrears of Rent Act 
which excludes S. 18 of the Limitation Act, and S. 18 of 
the Limitation Act will therefore apply to an application 
for restoration of a holding under Bihar Act IX of 1938. 
(Swanty, A. M.) NARSlNGH PRASAD v. SlLA NaTH 

Jha. 7 B.R. 1003. 

S. 1^— Acknowledgment — Effect of — Fresh cause 

of action. 

As between solvent persons an acknowledgment ex 
press or even implied by A that he owes money to B is 
about as good evidence as could be had that A owes B 
that money, even if it does not give B a fresh cause of 
action. (Blagden,J.) BHAWANI SaNKAR JAISI v. 
GaNGA PRASAD. A.I.E. 1941 Rang 244. 

^S. 19 — Acknowledgment— Endorsement by debtor 

— Construction. 

An endorsement at the back of the bond thumb- 
marked by debtor which ran “To-day.. ..Rs. 360-10G 
....were paid towards this bond” amounted to a 
clear acknowledgment within the meaning of S. 19. 
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\Tek C hand and Abdul Rashid^ J/.) SlR^AJ Drw v. 

Umar Djn. 192 I.C. 118 = 13 R.L. 361 = 

A.I.R, 1941 Lah 23 

S. 19 — AcknowlidRmcnt—Lttter at the request of 

the debtor, wnttin by a niukhlar — Sufficiency. 

Where one of tl^e mukktars appointed along with 
others under a mukhtarnama writes a letter to a creditor 
at the request of the debtor acknowledging the liability 
and pleading present inability to pay, it is a valid 
acknowledgment of the debt, the mukhtar acting inde- 
pendently of the mukhtarnama and under special 
authority. (Tarke and A^arwal, //.) DtPUTV COM- 
MISSIONER. Kheri?'. Kam Kumar Saxena. 

16 Luck. 701 = 192 I.C. 885=13 R 0. 421 = 
1941 A.W.R. (C C.) 70 = 1941 O.L.R. 245 = 
1941 O.W.N. 108 = 1941 O.A. 142 = 

AIR 1941 Oodh 254. 

* S. 19— Acknowledgment— -List of reliance — If 

amounts to. 1939 Dig.. Col. 747. TAPtBAl z-. 
ShaNKarlal. I.L.R. (1941) Nag. 222 

S. 19 — Acknowledgment of liability— intention 

of parties— Oral evidence— Admissibility — Surrounding 
circumstances— If can be looked into. See Evidenck 
act. S. 92. 46C.W.N. 208. 

S. \^~Achumled foment— Partnership— Firtffs 

name ^iven, but not signed -^Sufficiency. 

As it is customary in business circles in India to give 
the name of the firm only in staiement.s of accounts 
made up, it has been held to amount to signature for pur 
poses ot S. 19, Limitation Act. Hence where a partner 
makes an acknowledgment in the name of the firm but 
doe< not sign it, it is a valid acknowledgment on behalf 
of the firm. {Bennet and Ghulam Hasan. Jj.) HeT 

Ramz/. SubhaGChand. 194 10 168 = 

13 R 0. 554 = 1941 A.W.R (Rev ) 300 = 
1941 R D. 279 = 1941 A L W 380 = 
1941 O L.R. 419 = 1941 O.W.N. 527= 
1941 O.A. 331= AIR 1941 Cudh 376. 
19 — Acknowledgment— Poft card not neces- 
sarily referring to suit debt on face of it— Oral ciidence 
to prove reference to suit debt— Admissibility . 

Where a plaintiff relics on postcards as containing 
acknowledgments to save limitation for a suit on a 
promissory note, but there is nothing on the face of the 
post cards to say that they necessarily referred to the 
suit debt, the plaintiff may be allowed to prove by 
evidence that the post card.*? relate to the suit debt. 

There is nothing in S. 19 of the Limitation Actor in 

the Evidence Act which precludes the letting in of oral 
evidence to explain w'hat debts the post cards necess.orily 
refer to. {Horwill. Jf) ATHMARaMAYYA i/. SeSH- 
APPa AivaR. 63L.W 102=1941 M.W.N, 176 = 
A.I E. 1941 Mad. 409 = (1941) 1 M.L.J. 173 

3. 19— 'Agent duly authorised'— Judge signing 

deposition of witness— If an agent of the witness. See 

1940 nig., Col. 787. GaJadhar Prasad v, Udai 
ChaND 193 I.C. 401 = 13 R.N. 324. 

Ss. 19 3’Dd 20 — Applicability — Pronii sory note 

— Payment and endorsement as being towards note 

Payment not appropriated— Sufficiency to save limita^ 
Hon as acknowledgment. 

When there is a bond or note under which a conside- 
rable sum is due and the debtor makes towards that bond 
a payment which is clearly less than the balance due, 
accompanying the payment with an endorsement to the 
effect that it is towards the debt in the bond or towards 
the note, it Is legitimate to read the words of that endor- 
sement together with the substance of the document upon 
which the indorsement is made and infer from the cir- 
cumstances the fact that the writing of this endorsement 
is an acknowledgment of the subsistence of the debt 
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after the payment endorsed, although such a payment* 
being an open payment or unappropriated paymen^ 
cannot avail the creditor under S. 20 of the Limitation 
Act as a payment towards interest as such or towards 
principal saving limiialion {Wadnvorth and Patanfali 
Sastn, JJ.) KAMAYYA v. ANJAYYA. 

64L.W. 624= (1941) 2 MX. J. 848. 

*3.19 — Applicability — Rent decree for less than 

Rs. ^00 against three persons falling under Sch.Z of 
Bihar Tenancy A t — Application by one for payment — 
If saves limitation for exe:ution. 

S. 19 of the Limitation Act applies and gives a fresh 
start of liniitation in cases in which limitation is provided 
by Sch. 3 of the Bihar Tenancy .Act. An application for 
payment by one of several judgment-debtors against 
whom a joint decree for rent for an amount less than 
J<s. 500 has been passed would save limitation for exe- 
cution of the decree as the application for payment 
amounts to an acknowledgment. {^Rowland and 
Ckjiten'iy JJ.) Lachmi NARaIN v. BRAHMDEO 
Narain. 22 Pat.L.T. 416. 

S. 19 — Applicability — Acknowledgment of lia-^ 

bility—yVhat constitutes — Acknowledgment of liability 
of particular debt — Necessity for. 

Before S. l9 of the Limitation Act can apply, there 
must be words which clearly indicate an acknowledgment 
of liability of the particular debt. It is not for the Court 
to overstrain the meaning of the words used; there is no 
warrant for holding that unless the words used amount 
to a total repudiation of liability they should be read as 
an acknowledgment. S mortgaged his property to M 
on 9-8— 1921 for Rs. 5.000. On 6— 1—1923, he 
executed a second mortgage in favour of Af for 
Ks, 1,000. On 4— 7 — 1924 5' executed a usufructuary 
mortgage of the property in favour of R for Rs. 1,000 
which contained the following passage: “If we commit 
deiault in respect of any condition, you shall bring the 
said property to a public or private sale. Take the princi- 
pal and interest and also auction expenses as per account 
pay M. if any debts incurred for the benefit of our 
family has to be paid to him in respect of the said pro- 
perty, and pay the balance, If any, to us.*' 

Held, that the passage could not be read as an 
acknowledgment within the meaning of S 19 l imitation 
Act of the mortgage deeds in favour of Af. (^Leaeh. C.J. 
and Horwill.J.) OFFICIAL ASSIGNEE OF MADRAS 

V. NateSa ACHARl. 1941 M.W.N. 827= 

64 L W. 718 = A.I.R. 1941 Mad 892= 

(1941) 2M.L J 460. 

Ss. 19 and 20 — Joint-debtors — Payment towards 

debt by one debtor after the death of the other within 
limitation— If saves limitation against the heirs of the 
deceased debtor. .9^^ 19^0 Dig /Col. 78S. KUNJANDI ■ 
V. Chinnavava ROWTHEN. 1951.0. 236= 

14 R.M. 164 = A.I B. 1941 Mad. 110 = 

(1940) 2M.L.J.326 

Ss. 19 and 2XScope— .Mortgage by Afahcmedan 

— Death of mort ga gor— Acknowledgment by some co-heirs 
— Effect of — Claim barred as against some heirs— If 
barred as a whole. 

Where after the death of a mortgagor, who was a 
Mahoinedan, some’of the heirs owning 14 as. share of the 
property mortgaged executed sale deeds of the equity of 
redemption in the property in respect of their shares 
therein, thereby acknowledging the mortgage debt, but 
the remaining heir, owning the remaining 2 as. share did 
not make any acknowledgment, it cannot be held that 
the acknowledgment by some heirs does not avail to 
save limitation and therefore the whole suit is barred by 
limitation. As a general rule a mortgage contract Is 
indivisible, but in a case where the parties are Mabo- 
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medans, the share of each of the heirs of the original 
mortgagor is dedtied by law the Mahomedan law), 
and therefore although the suit is barred with regard to 
the 2 as. share of the heir who has not acknowledged, it 
cannot be held to be barred as to the remaining 14 as. 
share in respect of which there have been acknowledg- 
ments within the period of limitation, (rarma and 
Mamhar tail, //.) HaKIM SayID FIDA ALI v, 

Bhuneshwari Kuar. 20 Pat 770. 

— ■ ' -S. Separate remediei in respect of same 
■iransaction — Acknouledgment in respect of one — If 
saves limitation as regards the other — Promissory note 
for unpaid purchase-money — Acknowledgment — If 
saves limitation for suit to enforce vendor s lien for 
unpaid purchase money. 

In a case where two remedies flow either by 
operation of law or by agreement between the parties 
out of one and the same transaction, and the remedies 
are distinct and separate in their scope and in their 
essential features, anything said or done to save one of 
the remedies from the bar of limitation cannot operate 
by itself to save the other also. Where a vendee of 
immovable properly executes a promissory note to the 
vendor for the balance of the sale price due to the 
vendor, acknowledgments of liability evidenced by 
■endorsements made on the promissory note cannot be 
treated as acknowledgments of liability in respect of the 
vendor's lien for the portion of the purchase-money 
which is due, so as to save limitation to file a suit to 
enforce claim on the lien as against the immovable pro- 
perties. {Chandrasekhara Ayyar, /.) SAVED ABDUL 

Huq Sahib v. Usman khan Sahib. 

64 L.W 591= (1941) 2 M.L.J. 939. 

■ ’S. 19 (2) — Co-mortgagor — Acknowledgment by 

— If saves limitation for suit by other mortgagor against 
redeeming co-mortgagor for redemption. See 1940 Dig., 

Col. 789. Mukh Narain Singh v. ramlochan 
TiwarI. A.I R. 1941 Pat. 147. 

' S. 20 — Acknowledgment of payment — Signature 
of debtor — If necessary. 

The actual signature of the debtor is not necessary 
provided that the acknowledgment required by S. 20 of 
the Limitation Act is in the handwriting of the person 
making the payment. But the acknowledgment must 
appear on its face to be on account of the debt. {Row 
land, /.) GoBIND RaM z/. ChUNI RaM IaMUNA 
Das. 1961.0. 392 = 14 RP 190=8BR. 21- 

-3. 2^— Agency — If may be implied — Payment 
by Hindu- minor on behal f of his father 

For the purpose of S. 20, the agent need not be autho- 
rised in writing and the agency may be implied. Where 
a payment is made by a Hindu minor son on behalf of 
his father, it must be taken that he was impliedly acting 
as his father’s agent. {Daviesf) Ram ParSHAD v. 
MOOL Chand. 19^1 A M.L.J. 63 

S. 20— Agent duly authorised— Mortgage by 
MHor— Mortgagee directed to discharge debt due by 
dehtor^Part payment by mortgagee— I f payment by 
agent duly authorised — Tf saves limitation. 

Leach. CJ. and King, /. {Pataninli Sastri, 
diss.)— Where a mortgagee undertakes as a part of 
the consideration for the mortgage to dis- 
charge a debt due by the mortgagor, he 

cannot be deemed to have authority to make a pay- 
ment of interest or a part payment of prmcipal, for 
purposes of S. 20 of the Limitation Act. Whether there 
is authority to make a part payment is a question of fact. 
“Of course, if the person who is to make the payment is 
left a discretion in the matter, his principal will have to 
suffer the consequences of a payment to account, if the 
>conditionsofS. 20 for the saving of limita,tion are also 

complied with. Where the mortgagee is directed to pay 
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in full the debt due by the mortgagor, it cannot be said 
that there is any discretion left to the mortgagee in the 
matter. His duty is to discharge the debt in full and 
he has no authority to do anything else. If he makes 
only a part-payment that will not bind the mortgagor 
and cannot save limitation for a suit against the mort- 
gagor. {Leach, C. King and Patanjali Sastti, //.) 

Ramach.andra V Shantarama 

I.LR (1941) Mad. 191 = 195 I.C. 733= 
14 R.M. 221 = 52 LW. 935 = 1941 M.W.N. 9 = 
A.I.R. 1941 Mad. 67 (^) = (1941) 1 M.L.J. 77(F B.). 

S. 20— Appropriation — Creditors rights — 
Limits of. 

A creditor has the right to appropriate a payment 
made by the debtor without instructions towards the 
principal, if he so likes, but if the creditor wants to save 
limitation the appropriation must have been made within 
the period of limitation and the fact that the appropria- 
tion has so been made within the period of limitation can 
appear from the account books of the creditor. {Bajpai 
andDdr,JJ.) SiTARAM BaBU Ram v. SlTARAM 
LaLMaN. I.L.R.(1941) AU. 291 = 1931.0.864 = 

13 R.A. 458 = 1941 O.W.N. 293 = 
1941 O.A. (Supp.) 290 = 1941 A.L.W. 195= 
1941 A.W.R. (.H.C.) 42= 1941 A.L J 60 = 

AIR. 1941 All. 132. 

S. 20 — Authority of agent— I ! may be implied — 
Common manager appointed under S. 95 of B. T, Act 
incurring debt — Agreement between him and proprietors 
that he should pay off debt out of assets — Payment of 
interest by him — If effective against proprietors. 

Per Pal, J , — Under S, 20 of the Limitation Act, the 
authority of the agent may even be implied from the 
facts and circumstances of the loan. The section does 
not require any formal authorisation. Where a common 
manager appointed under S. 95 of the B. T. Act incurs 
a debt and it is agreed between him and the proprietors 
that he should pay off the debt out of the assets of the 
estate under his management, an authority is implied 
from the proprietors to the common manager to pay the 
interest on their behalf as it becomes due, and this is 
sufficient to make the payments of interest by him effec- 
tive under S. 20of the Limitation Act so as to save 
limitation against the proprietors. The fact that the 
payments are debited in the common manager’s books 
to the accounts of some of the proprietors only and are 
stated there as on the requisition of these proprietors, 
will not affect the position in the absence of any 
evidence that while making these payments to the credi- 
tor the common manager did so with any such reserva- 
tion. {Nadm AU and Pal, JJ.) SUKHM AkI GuPTA 
V, Dhirendra Nath Roy. 73 C.L J. 356= 

A.I.R. 1941 Cal. 643. 

■■ S. 20 — Construction— Payment and indorsement 
by mortgager after parting with property — It saves 
limitation agjinst purchaser of equity of redemption. 

S. 20 of the Limitation Act does not require, unlike 
S, 19, that interest or part of the principal should be 
paid by the party against w’hom the debt or legacy is 
claimed or by the person through whom he derives title 
or liability, but enacts simply that a fresh period of 
limitation shall be computed where interest or part of 
the principal has been paid by the person liable to pay 
or by the debtor. The right of suit is saved in its 
integrity against all the persons who might have been 
sued within the prescribed period A payment and 
endorsement by a mortgagor who has parted with the 
mortgaged property but is personally liable to pay on his 
covenant would therefore save limitation against the 
prior purchaser of the equity of redemption. {Wads- 
worth and Patanjali Sastri, //■) THAYYANAYAKI 
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AMMAL V. SUNOARAPPA, 64 L.W. 679» 

^ miM.W.N. 1000 = (1941) 2 M.l’j.913. 

20— Construction— “Person liable to pay the 
debt” — “Agent duly authorised” — Meaning of— 
Mortgage— Purchaser from mortgagor of property not 
comprised in mortgage with direction to discharge mort- 
gage debt— Part-payment bv— [f caves limitation— 
Ratification by mortgagor— Effect of. S^e 1940 Dig , 
Col. 789. Thinnappa Chetiiar v. Krishna Rao. 

196 I.C. 829 = 14E.M. 173 = 
« 1941 Mad. 6 = (1940) 2M LJ. 726. 

- ;—S. 20-Creditor appropriating ‘open’ payment— 
Availability of S 20 — Facts to be proved. Si€ 1940 
Dig., Col. 790. Rama Shah v Lal ('Hand 

7 Cut.L T. 1 = 22 Pat.L.T. 425 = 
(1940) IMLJ 896 (PC.). 

S. 20 Loan bearing no interest — Part payment 
by debtor— Effect of. S^e 19-10 Dig., Col. 790. Kfsar 
Singh v. Wazir Singh. 191 i.c. 817 = 

13 R L. 338. 

— 20— Part-pavments by debtor— When saves 

nmitation. l940 Dig., Col. 791. Kesar Chand z/. 

Bulaqi Ram. 191 i.c. 802 = 13 R.L. 334. 

20 Payment by cheque — IVhen amounts to 

acknowledgment, 

A cheque proved to be signed by a debtor and given 
by him in payment, which has been accepted by the 
creditor and duly honoured by the bank drawn on, 
would amount to an acknowledgment of payment within 
the meaning of the proviso to S. 20. Limitation Act. It 
IS only if the primary evidence of the cheque itself is 
not obtainable, for reasons to be made out, that secon 
dary evidence would be permissible to be given of it 
and what that contained {Ba U and Shaw, //.) 
Fatima Bee Bee v. OFFiciAt, Trustee 

A.IR. 1941 Rang. 344. 

-S. 20— “Person duly authorised”— Promissory 

note by member of joint family— Payment and endorse 
menl by undivided father— If saves limitation. See 
1V40 Dig., Col. 791. KANNAYVA NAIDU V appala 
Naidu. 1911.0. 863 = 13 RM. 617 = 


(1940) 2 ML. J. 369 
•Ss. 20 and 21 — Pronote by undivided father 

and son— Payment by father alone— If saves limitation 
against son. 

In the case of a prorote executed by a Hindu undivi- 
ded father and son, a payment by the father alone 
cannot save liniitation against the son in the absence of 
proof that the loan svas contracted for the benefit of the 
entire family. Mere proof that the father was the 

save limitation. 25 Mad. 
220(F.B.), Rel. on. {Fail Ali,J) JuRO RANTO t'. 

Adikanta Prauhano. 195 I.o. 52 = 14 R.P. 73 = 

» ^ 7 B R- 861 = A.r.R. 1941 Pat. 208. 

Ss 20 and 2X—ScoPc— Hindu ixdnt family— 
Promissory note by manager -Subsequent partition— 
Payment and indorsement by one member after partition 

If saves limitation against other separated members of 
the jamtly. 


A pa) men made after partition by a member t 
Hindu family of interest due on a promissory r 
executed by the managing member when the family 
joint will not start a fresh period of limitation aga 

hp/a 7 a' ‘'’® •I’e payment hav 

While the family remains joint only the manager or 
duly authorised agent can extend the period of limital 
against family. After partition there is no mana 

respect of a family debt so as to affect thee 
while members. (_Uach, C./., GentU and Soma, 
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y/.) RaNGASWAMI AIYANGAR V, SiVAPRAKASAM 
PiLLAi. 1941 M.W.N. 1012=54 L W. 696= 

A.I.R. 1941 Mad. 925 = (1941) 2M.L.J. 883(F.B.> 

S. 20 — Unspecified payments — Appropriation 

towards interest — Creditor’s right — Saving of limitation 

—Conditions. l940 Dig., Col. 792. Khat KhaTA 
Nand V, SuRAj Pal Singh. 16 Luck. ii3» 

A.I.R. 1941 Oudli66. 

— I — ~S. 20(1) — Principal and surety— Payments by 
principal— Effect of, against surety — Implied authority 
of principal to make payments. See 1940 Dig., Col. 

792. Ranjit Kumar Roy v. Kabiraj khhori 
Mohan Gopi. 191 1 0. 608=13 R C. 268. 

“ S. 20 (2) — Applicability — Mortgagee in posses^ 
sion after preliminary decree under invalid contract of 
sale— Receipt of rents and profits — If saves limitation 
for application for final decree. 

On 8th April, 1926, the appellant obtained a prelimi’ 
nary decree in a suit on his mortgage against one M and 
his sons. A period of six months was allowed for re* 
demption by the decree. The respondent had obtained a 
money decree against the mortgagors and had also 
attached the equity of redemption in the mortgaged 
properties and he was as such made a parly to the mort- 
gage suit. The attachment was continuing at the time 
ot the preliminary decree. In July, j926. the mortgagors- 
conveyed the mortgaged properties to the appellant in 
ptisfaction of the mortgage debt and the appellant went 
into possession. The respondent in the meanwhile 
brought the properties to sale in execution of the decree^ 
purchased them himself subject to the appellant’s mort- 
gage. and dispossessed the appellant in 1932. On 27tb 
October, 1933, the appellant filed an application for a 
final decree for sale; the respondent pleaded limitation. 

Held, that the fact that the sale in favour of the 
appellant proved to be invalid could not vitiate his titlfr 
as mortgagee and the rents and profits which he received 
while in possession under the contract sale must, in the 
circumstances, be deemed to have been received by him 
as mortgagee. The appellant must therefore be deemed 
to have been in possession as mortgagee and therefore 
S. 20 (2) of the Limitation Act applied with the result 
that his application for final decree made on 27th 
October, 1937, was in time. 

Held^ further ^ that S. 20 operates to extend the time 
for the filing of an application for a 6nal decree. 
(Leach, C.J and Happell, J) DORAISAMI NaICKBN 
V. Peria Karuppan Chettiar. 

I.L.R.(1941) Mad. 739 = 1941 M.W.N. 289 = 
63 L.W. 848=A.1.R. 1941 Mad. 475= 

(1941) IMLJ. 38R. 

— S. 20(2) — Applicability — Possession under void 

rnortgage — Receipt of rents and profits — If saves limita- 
tion for suit. See 1940 Dig., Col. 793. MaKSUDaN 
Lal Sahu V, NiRANjAN Nath DaS, 

1940 P W.N. 986. 

S. 20 (2) — Applicability— Preliminary decree in 

mortgage suit— Subsequent attachment of mortgaged 
property in execution of money decree of another credi- 
tor— Private sale by mortgagor to mortgagee — Receipt 
of rents and profits by mortgagee — If ‘payment* and If 
saves limitation for final decree — Preliminary decrefr— 
If satisfied by receipt of rents and profits— C. P. Code, 
O. 34, R. 5. See 1940 Dig . Col. 794. PkRIA KaRUP- 
PAN Chettiar v Doraiswami Naicken, 

19210 81 = 13 R.N. 527 = (1940) 1M.LJ. 13^ 

S. 20 (2) — Applicability — Usufructuary mort* 

gage— Final decree in suit an — Appropriation of 
income by mortgagee in possession— If saves limiiatioto 
for execution of decree cn mortgage. 
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The receipt o£ rent by a mortgagee in possession is not 
payment by the mortgagor in the ordinary sense of the 
word. S. 20 of the Limitation Act, however, says that it 
shall be deemed to be payment, because the mortgagor 
has himself consented to it in his contract with the mort- 
gagee. It is thus an acknowledgment, continuously 
repeated so long as the contract is in force, by the 
mortgagor of the mortgagee’s claim under the mortgage. 
But the final decree in a suit on such mortgage puts an 
end to the contract, and in regard to payment substitu- 
tes new terms to regulate the rights of the parties. It 
is no longer open to the mortgagee, who has become the 
decree-holder to appropriate the income of the mort- 
gaged property towards his interest. That interest is 
limited to 6 per cent, and he must recover it by sale of 
the mortgaged property. If he remains in possession and 
appropriates to himself the income of the mortgaged pro- 
perties, that is no longer an action to which the mort- 
gagor, who is now the judgment-debtor, has consented, 
— and U therefore in no sense any acknowledgment by 
him. S. 20 of the Limitation Act cannot successfully be 
called in aid to save the bar of limitation, for purposes 
of execution of the decree. {/Ctng. y.) KesavaN 
CHETTIAR RAMaSWAMI CHETTIAR. 

1941 M.W.N. 44 = 63 L.W. 93= 
A.I.R. 1941 Mad. 406=(1941) 1 M.L.J. 116. 

S, 20 (2) — Applicability — Usufruct un/y mart 

gagee in possession after final decree — Receipt of profits 
•^If saves limitation. 

Where a usufructuary mortgagee remains in posses- 
sion after a final decree on the mortgage has been 
passed , receipts by him of the profits must be treated as 
receipts by way of interest and each receipt starts a 
fresh period of limitation for an application for execu- 
tion of the decree. S. 20 (2) of the Limitation Act would 
clearly apply even when a decree has been passed in 
favour of the mortgagee. (l941) 1 M.L.J. 116, reversed. 
{Leach, C.J. and V enkataramana Rao, /.) RaMA* 
SWAMI CHETTIAR V. KESAVAN Cheitiar. 

64 L.W. 124= 1941 M.W N. 749 « 
A.I.E. 1941 Mad. 737=(1941} 2 M.L.J. 248. 

S. 21 — Payment by co contractor — If saves limi- 
iation against others, 

A payment by one co-contractor will not save limita- 
tion against the others under S. 21 ^of the Limitation 
Act. {Mukherjea and Roxburgh, /J.) JNAN CHANDRA 
MUKHERJI V. MONORANJAN MiTRA. 

74 C.L.J. 327. 


S. 21 ( 2 )— Co-mortgagors— Mahomedan brother 
d sister— Payment by brother— If on behalf of his 
iter. i'^M940 Dig.,Col. 794. EUSOOF Karwa z/. 
RS. NIEMEYER. 194 1.C. 177-13 R.E. 275- 

A.I.R. 1941 Rang. 37. 

S 22 — Applicability— Party impleaded on his 

plication, 1940 Dig., Col. 794. SITA Ram z;. 
SnSHIRam. 192I.C. 105=13 R.L. 358. 


HI KAM. * 

. 3 ^ 22 —ApplicabilitySuit against estate of 

f 1 fm ^ — 


•eased ‘with wrong legal representative as defendant^ 
bsequent addition of right legal representatives after 

■iodoflimitation-Efeet-Claim—Jf barred. ^ 

Where in the same suit first one legal representative 
i then another is impleaded, the estate which is the 
iect of the suit has been represented throughout, and 
;re is no change of party in the real sense of the word, 
as to invoke the operation of S. 22 of the Limitation 
t Petitioner filed a suit on the last day of limitation 
recover a sum of money due to him from the estate 
R, deceased, making the widow o R defendant to he 
t and claiming a decree against the assets of R in the 
nds of the defendant widow while the suit was pend- 
5 , the petitioner learnt that R had left a will under 


which two persons were appointed executors of his estate 
and he therefore applied to have those two persons also 
impleaded as defendants to the suit. 

that there was no addition of new defendants 
and S. 22 of the Limitation Act did not therefore 
apply. {King, J.) SUBBIAH AWBaLAM SaRVAI v 

UnnaMalai Achi. 1941 M.W.N. 383 = 

63 L.W. 501 = A.I.E. 1941 Mad 609 = 

(1941) 1M.L.J.680. 

S.22~-Applicability^Suit in Urn,,— Joinder of 

persons subsequtntly~~Cause of action against suck 
persons accruing during pendency of suit— Effect of. 

Limitation bars a suit where the right to sue had 
already accrued before the suit. But where a suit has 
already been brought in time and the right to sue some 
other persons accrues during the pendency of the suit, 
the question is of impleading parties who .are affected 
by the doctrine of lis pendens. (Ckatter/i, J.) KunJA 

Behari Misra V. Benudhar Panda. 

7 Cut-L.T. 49. 

S. 22— Mortgage suit— Plaintiff impleading legal 

representatives after limitation— Suit, if barred — Suit 
decreed against all defendants— Dismissal of suit on 
appeal by such legal representatives— If involves dis- 
missal as against non-appealing defendants also. See 
1940 Dig., Ccl. 795. SllA Ram v. MuNSHi Ram 

192 I.C. 105 = 13 EL. '368. 

S, 22—Suit against railway — Plaint describing 

Government as Secretary of State for India — Amend- 
ment after limitation altering description to Governor^ 
General in Council — Effect of — C. P. Code, S. 79. 

Where in a suit instituted wi hin time against the 
Government as responsible for the administration of the 
railways, the plaint described the Government as the 
Secretary of State for Inoia, and the plaint was subse- 
quently amended after the period of limitation had 
elapsed altering the description to the Governor* General 
in Council as required by S. 79, C. P. Code, as 
amended. 

Held, that as the claim had always been against the 
same Government it could not be anything more than a 
matter of misdescription and that the suit was, there- 
fore, not barred by limitation. {Henderson, J.) 

Kanailal Kripasankar Dikshit V. The Gover- 
nor-General IN Council. 46 OWN. 18. 

S. 23 — Applicability and scope— Obstruction to 
right of way — Public right and private • ay — Distinction 
— Perpetual right of suit— If exists — Trespass — When 
continuing wrong — Test. See 1940 Dig., Col. 796, 
Bibhuti Narayan Singh v. Guru Mahadev as- 
ram PRASAD Sahi. 22 Pat.L.T. 46. 

S. 23 — Applicability — Continuing WTong 

Chabutra erected on public ahar— Suit after expiry of 12 
years for removal— Maintainability — Erection— If con- 
tinuing wrong. 1940 Dig., Col. 796. AKHauri 
HaLIWANT SaHAV V. DEO NARAIN MaLI 

194 I.C. 243=13E.P. 689 = 1940 P.W.N, 967= 
7 B.R. 739 = 22 Pat.L T, 986 = A.IE. 1941 Pat 181. 

— -■ S. 23 — Applicability — Right to perform festival 
in temple — Dispute between two sects — Order undei 
S, 144, Cr.P. Code, at the instance of one sect restraining 
the other — Effect of — Recurring infringement — Suit for 
declaration of Illegality of order and of right to conduct 
festival — Limitation. See LIMITATION ACT, ART. 120, 

(1941) IML J. 322. 

S. 23 — Applicability — Suit by Union Board for 

possession of land as part of public road. 

S. 23 of the Limitation Act is not applicable to a suit 
by a Union Board for possession of land claiming it as 
part of a public road vested in it. {Mukheriea and 
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Biswas, //.) DHAJADHARI GHOSH v. UNION BOARD 
OE KendkaGORIA. 45 O.W.N. 802 = 78 C.L.J. 608. 

S. 23 and Art. 120— ‘‘Cuntinuiug wrong*'— 
Test— Encroachnieiit by joint owner by building 
Chabutra on common land — Suit for injunction — Limi- 
tation. 1940 Dig.. Col. 797. KHair Mahomed 
Khan Mr. Jannlt. I.L E. (1941) Lah. 22= 

43 P.LE 400 

S. 2^^-^ Applicability — Promt ss* ry note bearing 
both English date and Malayalam date — Incunsistency 

between tki two—Computahon of time for limitation 

Evidence as to date of note — Admissibility — Evidence 
Act, S. 96. 

A promissory note bore both the English date 16th 
November, 1934 and the Malayalam date Thulam 30, 
1110, corresponding to l5lh November, 1934. In a suit 
on the protnissorj note filed on 16th November, 1937, 
//eld, that S. 25 of the Limitation Act creates no 
presumption a.s to the date of a document but merely 
provides that periods of limitation shall be worked out 
according to the Gregorian Calendar. The question as 
to the date of the promissory note is one of lact lobe 
decided by evidence and probabilities according to S. 96 
of the Evidence Act. {bl^adsworth, J.) ACHUTHaN 
Nayar V. ACHUTHAN Nayar. 53 L,W. 449 (l) = 
1941 M.W.N. 335 (1) = A I.R. 1941 Mad. 687 = 

(1941) IM.L.J. 602. 

S. 2^-^Easement of prescription — Enjoyment of 

right within two years of suit— When and when not 
necessary. 

It U only when a person claims an easement under the 

provisions of S 26 of the Limitation Act that he must 

show that the period of 20 years' enjoyment of the right 
extended up to a lime within two years of the suit. An 
easement by prescription or long user can, however, be 
acquired otherwise than by the aid of that section, for 
instance, a person can show that he has enjoyed a right 

of easement from time immemorial in such a way as to 

lead to the presumption of a grant of such right. In such 
a case, it would not be necessary for him to show that 
he enjojed the right till within twoyearsof the suit 
{Sen, J.) ABDUL IlAMIU V. AHMED ALI. 

45 O.W.N. 486. 

S. 28 ~S(ope and effect of"^ Adverse Possession-— 
Nature of rights acquired by. 

Twelve years’ adverse possession of land by a wrorg- 
doer not only bars the remedy of the real owner and 
extinguishes his title, but confers a title on the person in 
possession. That goes to the length that the title of the 
real owner who had been dispossessed cannot even 
revive if, at a later date, he re-acquires possession. S. 28, 
Limitation Act, not only deprives the real owner of his 
right in the property but transfers it to the person who 

has successfully set up his adverse possession under the 
statute. Where a person remains in uninterrupted and 
unexplained possession and there is no indication of the 
capacity in which he was in posses^ion then prima fade 
his possession mu^t be presumed to be possession with 
an intention to claim the full rights of a proprietor, 
{Braund, J.) MaHOMED YuSUF v. SarjU SlNGH 

1941 A.W.R (Rev) 1072 = 1941 A.LW 1028 = 

a ^ A.(Supp ) 870 = 1941 A.L.J. 676. 

S.29 — Scope and effect of amendment of 1922— 


7641 


Meaning of expression *the remaining provisions of this 
Act shall not apply.' 

The amendment to S. 29 of the Limitation Act in 
1922 has extended and not restricted the scope of the 
section. Under the new S. 29 s ime of the provisions of 
the Limitation Act are made applicable without being 
expressly included unless they are expressly excluded 
by the special or local law. The rest of the pro- 


LIMITATION ACT (1908). Art. 12. 

visions remain as before appKcable only when they 
are expressly included. The expression ‘the remain- 
ing provisions of the Act shall not apply’ in the 
amended S. 29 simply means that the^are not tl 
propria Vi g.re that is merely by virtue of the 
Limitation Act itself and that if they are to apply, the 
grounds for applying them must be found in the special 
or local Act itaelf. {ffa/pai and Dar, / /.) CHHEDA 
LAL z;. officer COMMANDING. ^ OHHEDA 

I.L.R. (1941) AIL 356= 194 I C. 404 = 13 R.A 600» 
1941 O W.N. 453 = 1941 O.A. (Supp.)‘ 195 = 
1941 A.W.R (H C.) 122=1941 A.L.J. 267 = 
S 322 = A.I.R. 1941 All. 207. 

f“*es ^^aniedbyth Court under 

LI 27 of the Letters Patent under the authority delega 
ted to It by His Majesty who, in turn, was acting under 
the powers conferred on him by Act of Parliament are a 
special law’ within the meaning of S. 29 of the Limi- 
tation Act. {Tck Chand, Dahp Singh, Bhide, Blacker 

and s lie, // ) Punjab CO-OPERATIVE Bank, Ltd 
Lahore t/. Official liquidatoks, Punjab cotI 
TON Press Co., ltd IL.R. <1941)Lah. 191 = 
195 I.O 452 — 14R.L. 70 = 1941 Comp C. 254 = 
43P.LR 297 = A.I.E. 1941 Lab, 257 (P.B.) 

Art 7 ^Applicability— Village barber. 

Art. 7 of the Limitation Act is confined to suits for 
wages of household servant, artisan or labourer. A 
village barber is not a household servant nor is he a 
labourer nor an artisan and hence a suit by him for 
wages Is not governed by An. 7 of Limitation Act. 
Knost^ J.) TULSI Kam V. PaIKAN. 194 I.C. 680 = 

14 R.N. 3 = 1941 N L J. 102 = 

A.I.R. 1941 Nag. 1S2.' 

Art. 11— Applicability— Attachment of proper- 
ties in execution— Claim petition by mortgagee prayini? 
for an order for sale subject to his mortgage— Order 
directing notification of mortgage and of decree holder'^ 
allegation as to collusive nature-If against claimant— 
butt wuhin one year— Necessity. See 1940 Dig., Col. 

797. Cooperative Credit Societ y. Kaikaran p* 

NaraSIMHa RaO. A.I R. 1941 Mad 77 = 

(1940)2 M.L.J. 402. 

I 11— Applicability — Person not party to 

order, 1940 Dig., Col. 798. SardaR BegaM p, 
IUrsukh R ai. 192 I.C. 663= 13 R.L. 397. 

1940 Dig., CoL 

798, Mahomed Jamil Khan p. KEWAL Ram. 

* . 1911.0. 160 = 13 R.L. 264 

Art. 12 Applicability — Declaratory suit. 

Art. 12 of the Limitation Act has no application to a 


suit for a declaration that the plaintiff’s interest in a 
holding has not been affected by a certificate sale It 
would apply if the suit is brought by a cenificale debtor 
to set aside the sale. {Sen, J.) FaZAUR RaHIm v. 
Khorsed AlaM. I,L,E, (1941) 1 Cal. 339=. 

. O.W.N. 277 = A.IR. 1941 Cal. 333 

, , — Void sale—SuH 

declare not binding on ptaintifTs interests. 

• Limitation Act applies only if the sale 

IS valid; hut If the sale is void or a nullity, a suit for a 
declaration th.it the plaintiff's interest is not affected by 

Khan p. Fklu Dome. 194 1 o u^Rsa 

B ® 770= A I.B. 1941 Pat 490. 

w Limitation Act is 
wide and there is no reason to restrict the application of 

the expression "in execution of a decree” to ca^« ol 
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simple money decrees. The article applies to the case ' 
of sales on the basis of mortgage decrees also. {Be>ineit i 
and Madeley, JJ.) MOHAMMAD BaKHSH v. ALLAH 
Din. 196 I C. 457= U R.O. 172= 

1941 A.W.R. (C.C.) 291 = 1941 A L W. 898 = 
1941 O.L.R. 689= 1941 0 A. 766= 

1941 0 W.N 1077. 

Art. 14 — Applicability “ drdtr by Customs 

Officer imposing penalty under S. 167 (17). Sea Customs 
Act — Suit to set aside and to recover back penalty paid 
under protest — Limitation. See 3940 Dig., Col. 798. 
Bruusgaard kiostf.ruds Dampskibs aktiesels- 
KABz^. Secketaky OF State 191 1.0.867 = 

13 R B. 211 = 4 F.L.J. (H C ) 60. 

Art. 14 — Applicability — Test. S<e 1940 Dig., 

Col. 798. Kunjbehari Rai v. Huni Siniia. 

A.I.R. 1941 Pat 50. 

Art 29 and S. 23 —Applicability of Art. 29 — 

Wrongful attachment in execution of stranger’s property 
— Suit for damages — Seizure, if a continuing wrong. See 
1940 Dig., Col. 799. Eng Gim Moh z/. CHiNtSE 
Merited Banking CO., Ltd. 1941 Rang LR. 1 = 

192 I.C 625 = 13 R.R. 186. 

■ 'Arts. SO and 115 — Applicability — Carriage by 
raihvay—Sutt against Government — Carriers Act, S. 2, i 
The law relating to common carriers in India iscon 
tained in the Carriers Act and the definition of ‘common 
carrier^’ in S. 2 of that Act excludes the Government 
from that category. Art. 30 of the Limitation Act 
which applies to ‘‘carriers’’ does not, therefore, apply to 
a suit against the Government relating to carriage by 
railway. Art. Il5 is the appropriate article. {Lort 
Williams,]^ GOLAB RaI PaLIRAM v. SECRETARY 

OF State I L.R. (1941) 2 Cal. 160. 

———Art 30 — Starting point — Onus. 

In a suit against carrier for compensation for injuring 
goods, time does not run from the date of the plaintiff’s 
knowledge. Time begins to run from the date when the 
injury was actually caused and the burden of proving 
when the injury was caused rests upon the carrier. 
{ffendersati, /.) EAST INDIAN RY. v. GopILAL 

Sharma. A.IR. 1941 Cal. 304. 

■ -Arts. 36 and — Applicability— Suit for 

damages for removal of clay. 

Where the claim is for damages in respect of removal 
of clay, it is not a mere claim for compensation founded 
on trespass so as to attract Art. 39 of the Limitation 
Act but it is a claim in respect of a tortious act which 
comes within the scope of Art. 36 of the .Act. {Yorke 
and Ghulam Hasan. JJ.) HlRDEY NaRAIN v. BaBU 
Ram. 1911.0. 885=13 R.O. 316 =1941 O.L.R. 69 = 

1941 A. W.B. (C.C.) 22 = 1940 O.A. 1251 = 
1940 O.W.N. >. JB = A I.E 1941 Oudh 172. 

-Art. 36 — Inapplicability— S.u by trustee against 
stranger to recover trust funds applied in breach of trust. 
See LIMITATION ACT, ARTS. 120 AND 36 

192 I.C. 1= A.I.R. 1941 P.C 1 (P.C.). 

— -Art. 39— Applicability— Suit for damages for 

removal of clay. See LIMITATION ACT, ARTS. 36 and 
39— Applicability. 1940 O.a. 1251 = 

AI.R. 1941 Oudh 172. 

Art. 44 — Applicability — Manager described as 

de farto guardian. See 1940 Dig.. Col. 799. LaLIT 
Kumar Das v. nogendka lal Das. 193 I C. 168= 

13 R.C. 375. 

-Arts. 44 and 142 — Applicability— Suit for 

possession of property transferred by pardanashin 
guardiattx 

To a suit by a ward on attaining majority, for posses- 
sion of property transferred by his guardian, a pardana- 
fihin lady, under a transfer void ab initio. Art. 44 of the ' 



LIMITATION ACT (1908), Art. 47. 

Limitation Act has no application. To such a suit it is 
Art. 142 that applies. {Y orke and Ghulam Hasan. //.) 
IIIRDEY Nakain V. Babu Ram. 191 Ic 885 = 

13R 0.816 = 19410 L.R 69 = 
1941AW R. (CC.) 22 = 1940 O.A. 1251 = 
1940 0 W.N. 1318 = A.I.R. 1941 Oudh 172- 
I I Art. 44 and S. 28 — Failure of ward to sue with- 
in time — If extinguishes his right to properly. .S’r’e- 1940 
Dig., Col. /99. Lalit Kumar Das v, Nooendpa 
Lal Das. 193 ic 168 = 13 r.c 376. 

- Art. 44— Mahomedan minor — Alienation by 
Court guardian without leave of Court— Suit to set 
aside— Limitation— Void or voidable. See GUARDIAN 
AND Wards act, S. 30. 53 j, ^v. 650 = 

A,... C (1941) 1M,LJ, 800 (F.B.;. 

Art. 44 Scope of— Minor, as delen<iani. if can 
challenge a transfer. See 19‘10 Dig., Col. 799 IaGar- 
NATH PKAS.4D z., CHUNILAL. l9l I.C^ 647 = 

Art. ^l~Applicahility— Order under ^ HS* 
Cr. P Code, declaring defendant to be in possession— 

Suit by plaintitf for possession of his share of properiv 
Where in the proceedings under S. 145, Cr P Code 
between the plaintiff and the defendant, the Magistrate 
declares the defendant to be in possession of the oro* 

perty in dispute, a suit by the plaintiff for possession of 
h.s share o the properly fall, within the purview of 
Art. 47. {Almond. JC.) MIaN SHaRif Gul v 
Said Gul. 196 I.C. 444= 14 R Pesh 30 = 

42 Cr L.J. 872 =a.I.R. 1941 Pesh 65. 

Applicability — Order under S. 145 

to proceedings— If 
bound by order. * *' 

S if ^ P'°‘'«dings under 

under that section and consequently An. 47 cannot 
apply to him. {Almond, J.C.) MlAN SHARIF GUL v 
SAID GUL. 196 rc. 444 = 14 E. Pes^SO = 

42 Cr.L.J. 872=A.I.E. 1941 Pesh. 66. 

under 

S. 145, Cr P. Code— Revision by High Court— Suit to 
amtest-Limitation— Starting point— Date of order bv 
Magistrate or date of order in revision. ' 

There is no reason why an order passed by the Hinh 
S°43V"r'r “"der 

b. 439, Cr. P. Code, should not be regarded as a final 
order within the meaning Art. 47 of the Limitation Act 
whether the High Court ultimately interferes in revision 
or not, Its order is none the less a final order Where in 
proceedings under S. 145, Cr. P, Code, a Magistrate 
passes an order against which an application in revi.ion 
IS filed under S 435, Cr. P. Code, before the Sessions 

Mge who makes a reference to the High Court under 

o. njo, Cr, z . Lode, with a recommendation that the 
magistrate’s order should be set aside, the matter remains 
sub judice so long as it is not finally determined by the 
H'gh Court The order passed by the High Court 
under S. 439, Cr. P. Code, is the final order in the case 

forpurposesof Art. 47, Limitation Act, and limitation 

for a suit in the Civil Court runs from that date and not 
from the date of the order of the Magistrate although 
the High Court discharges the reference. The final 
order in Col. 3 of Art. 47. Limitation Act, must be 
understood to refer to the order contemplated by Col 1 

of the same article. 

Obder.— An order of the High Court dismissing an 

appeal for want of jurisdiction cannot be a final order 
Quaere.— Vlhethei, when the Fligh Court summarily 
dismisses an application for revision, the order is a final 
order for purposes of Art. 47 of the Limitation Act 
yjChatterji and Meredith, //,) RaMPaL Singh v 
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LIMC UATION ACT (1908), Art. 62. LIMITATION ACT (1908), Art. 62 . 

ManSUKH Rai KnEftJKA. 20 Pat. 735= the sale price executed a promissory note in favour of 

193 I C 501 = 13 E.P. 693 = 7 B E 609 = C, the wife of A. C subsequently quarrelled with A and 
22 Pat.L.T. 202 = 1941 P W N. 174= left him, and on 5—11—1931, fraudulently endorsed 


A.I.R. 1941 Pat. 372 
Art. 52 — Inapplicability-~Suit based on contract 
of commission agency. 

Firm A agreed to act as commission agent for the 
firm B. There was a single contract, namely, a contract 
of agency. Firm A submitted its accounts annually, and 
the amount due at the end of each year was added to 
the account for the following year. Firm A sued to 
recover certain sum found due on adjustment of 
accounts, or alternatively for an account and decree 
for the amount found due. 

Held, that this was not a contract for goods sold and 
delivered. Hence Art. 52 did not apply. {McAfair,/.) 

Mamraj Maniram V. Muhammau Hashim. 

194 I C. 727 = 14 R.C. 10 = A.I.R. 1941 Cal. 246. 

Arts. 57 and 96 — Applicability — Banker and 

customer — Customer drawing cheques on bank without 
funds to his credit — Banking honouring same through 
carelessness of clerk or officer — No evidence of miS‘ 
apprehension of their being any security — Limitation 
for suit. 

Where a customer of a bank draws cheques on it 
knowing that the funds to his credit are not sufficient 
to them but expecting the bank nevertheless to honour 
them, be impliedly applies to the bank for an overdraft 
or a loan. A suit for recovery of the amounts due by 
the customer in -^uch a case is governed by Art. 57 of 
the Limitation Act and must be instituted within three 
years from the date on which the earliest of the various 
sums paid to the customer or to his orders In respect of 
the cheques so drawn. The mere fact that ^ome clerk 
or officer of the bank has been careless in honouring 
cheques drawn by the customer when presented for pay- 
ment would not make the moneys paid under 
a mistake so as to mark Art. 96 of the Limitation 
Act applicable to the suit for recovery of such sums, 
when there is no evidence to show that the manager was 
or could have been under any misapprehension that the 
amounts were covered by security, especially when the 
customer had been a customer for a very considerable 
time and was a man in a large way of business. Art. 96 
would only apply to a case where money is paid to 
another under the influence of a mistake, that is, upon a 
supposition that a specific fact is true, which would en- | 
title the other to the money, but which fact is untrue, 
and the money would not have been 'paid if it had been 
known to the prayer that the fact w'as untrue. Rut 
where the money was not in fact paid under any such 
mistake, Art. 96 cannot apply. {^Meredith and Shearer, 
//.) Uma Shankar Prasad v. Bank of Behar 
ltd. 1941 P.WN 638’ 

Art. 60—Bailment of money— If deposit or loan 
—Test. See 1940 Dig., Col. 800. SULEMAN HaJI 
AHMED UMER V. HAJI ABDULLA 

I.L.R. (1940) Kar. (P.C.) 277 = 
72 O.L.J. 436 (P.C.). 

' Arts. 61 and 120-*Applicability — Sale certi- 
ficate — Stamps purchased and paid for by one of two 
joint purchasers — Suit for conlribution— Limitation. ,5*^^ 
1940 Dig., Col. 801. Meyappa Chettiar v. RaMA- 
SwamiChettiar. 193 I.O. 823 = 13 R.M 719= 
A.I.R. 1941 Mad. 96 = (1940) 2 M.L.J. 494. 

1 — Arts. 62 and V2S)— Applicability Claim 

against fraudulent transferee from benamidar ]f 

falls under Art. 62 -Trust—/ f exists between benami- 
dar and real owner, 

On 9 — 1 — 1925, two brothers A and B sold certain 
iinmovable properties to K who in part discharge of 


the promissory note to D without consideration and with 
the object of defeating A and B, In 1932, D, who was 
an endorsee with full knowledge of all the facts brought 
a suit and got a decree on 19—7—1933. This decree 
was set aside on appeal, and the suit was remanded for 
evidence on 9—8 — 1934. On 26—11—1934 a fresh 

decree was passed in favour of Z). On 26 — 11 1937 

A and B filed a suit against C and Z?, to recover the 
amount of the decree which D had recovered from K, 

Held, that the suit was not a suit for money had and 
received falling under Art. 62 of the Linylation Act, 
but that the real claim was against Z? in whose hands 
were the moneys paid in discharge of the promissory 
note in favour of C who was a benamidar for A and B, 
The relationship between a benamidar and the real 
owner was in the nature of a trust, and the suit was 
governed by Art. 120 and was in time as there was an 
equitable claim, and A and B were entitled to trace the 
proceeds of the sale in the hands of D, C being a trustee 
for and B. {^Leach,C.J.and Somayva, Jf) DEVA- 
RAJULU NAIDU V. JaYALAKSHMI AMMAL 

64L.W. 116 = 1941 MWN 727= 
A.I.R. 1941 Mad. 767 (2)=(1941) 2 M.L.J. 222. 

Arts. 62 and 96 — Applicability — Execution sale 

—Subsequent suit by defeated claimant under 0,21, 
R. 63, C, P . Code^^Uecree—Suit by Purchaser for pur- 
chase money from decree holder— Limitation— Starting 
point — Mistake. 

Certain properties were put up for sale in execution 
of a decree obtained by the appellant and purchased by 
the plaintiff's predecessor in title and the purchase 
money was paid over to the decree-holder on 
12 *3—1925. Subsequently a mortgagee of the property 
whose claim had been rejected filed a suit to set aside 
the claim order making the purchaser a party to the suit 
and the suit was decreed on 4—12—1926, on the ground 
that the judgment-debtor had no interest on the pro- 
perty. On 12 — 6 — 1928 the plaintiff filed a suit to 
recover from the decree holder the money which he had 
paid for the property at the auction. 

(1) that the fundamental basis of the claim 
made by the plaintiff was the existence of a mistake as 
to the true state of affairs regarding the property and 
its title, and therefore the suit fell under Art 96 and not 
.Art. 62 of the Limitation Act; (2) that time began to 
run only when the mistake became known to the plain- 
tiff, i,e., 4 — 12 — 1926, the date of the decree in the 
claim suit, and the suit being within three years of that 
date was in time. {.King, /.) Rudrayya v. SuBBA- 
RAYAPPA. 1941 M.W.N. 484- 

ALB. 1941 Mad. 742. 

Arts. 62 and 116 — Aptlieability— Registered 
perpetual tease by one of the joint tenants— Covenant to 
refund natiirana in case of dispossession — Lessee know- 
ing lessors defect in title— Subsequent dispossessiem— 
Suit to recover natarana paid— Limiiatiopt— Starting 
point. 

Where a registered perpetual lease by one of the joint 
tenants contains a covenant to refund the nararana in 
case of dispossession and the lessee knowing of the 
defective title of the lessor does not take any action but 
obtains possession and is dispossessed after ten years 
and sues for the refund of the nararana. it is Art. 116 
and not Art. 62 of the Limitation Act that applies to the 
suit and the starting point is the dale of dispossession. 

‘ SuRAJ NARAIN. 

O.L.B. 796= 1941 O A. 883- 
1941 A.W.B. (Rev.) 1002-1941 O.W.N. 1182 
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^Arts. 62, 89 and Applicability-Suit for 

money collected by deceased karpardar or agent — 
Karpardar not liable to make over collections directly on 
receipt but permitted to keep amounts for litigation 
expenses of principal — Running account — Limitation 
applicable^ 

Where in a suit for recovery of certain sums from the 
sons of a deceased karpardar or agent, it is found that 
the karpardar was under no liability to pay over the 
sums received by him to the principal directly on receipt, 
and that there was a running account, the arringement 
being that he should keep in his hands sufficient funds 
out of the collections for costs of litigation on behalf of 
his principal, the proper article applicable to the suit is 
not Art. 62 of the Limitation Act, and limitation will 
not run from the date of each receipt by the deceased 
agent: Art. 89 or 120 will apply to the case. {Agar'vala 
and Meredith^ JJ.) SaDHU ChaRAN PaRIJA v 

Krishnamani Dei, 7CutL.T. 87. 

■Art. 62 — Applicability — Theft of money — Suit 
for recovery from thief — Limitation applicable. 

Where a person has lost money by theft he can sue 
the thief for the recovery of the money, quite apart from 
the crime, but if he does, the suit must be framed as one 
■for money had and received, and the suit then falls 
binder Art. 62 of the Limitation Act. (Leach, C ,J. ana 
Krishnarasami Ayyangar, J.) GaFFAR KhaN v. Syed 

NOOR. I.L.E. (1941) Mad 414 = 53 L.W. 54- 
1941 M W.N. 24=A.I.R. 1941 Mad. 391 = 

(,1941) 1 M.L.J. 27. 

" Arts. 62, 109 and 120 — Relative applicability— 

Suit for profits against person entrusted with property 
for safe custody^ 

Where a suit is for profits of property entrusted to the 
defendant by the plaintiffs for safe custody and manage 
inent neither Art. 62 nor 109 apply to the caje. It is 
Art. 120 that applies. Art. 62 cannot apply to a case in 
which profits and not money is sought to be recovered. 
It only applies when the defendant has received money 
as distinct from profits into his hands. Nor could 
Art. 109 apply because the receipt of profits was not 
wrongful. The defendant was in rightful possession 
and received the profits rightfully but it is his retention 
‘that was w'rongful. (Stone, C,J. and Bose, J.) Shri 
Mahadeoji V, Baldeo Prasad. 1941 N.L.J. 184 = 

A.I.E. 1941 Nag. 181. 

Arts. 62 and 12(i—Relative applicability — Suit 
■to enforce equitable claim to recover money realised 
contrary to agreement. 

Where before a decree for specific performance could 
be passed in respect of an agreement to assign a parti 
cular decree, the defendant withdraws the money 
deposited in respect of the said decree and the plaintiff 
tfiles a suit to recover it, it is a suit to enforce an equitable 
claim to follow the money withdrawn by the defendant 
■contrary to agreement and as such it doss not fall under 
Art. 62 of the Limitation Act but comes under Art. 120 
of the Act, the starting point being the date of the 
conveyance to him of the decree. (Niyogi, / ) Fakir 
•ChaND V. ShamraO. 1941 N.L.J. 665. 

——Art. 'Account stated"' — Meaning of. 

An account stated is an account which contains 
entries on both sides and in which the parties have 
agreed that the items on one side should be set against the 
ritems on the other si le and the balance should be paid. 
The items on the smaller side are set off and deemed to 
be paid by the items of the larger side from which arises 
a promise for good consideration to pay the balance 
A stated account is a promise for good consideration to 
pay the balance even though some of the debts are 
'.barred by limitation. Where a hatchita is executed for 
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LIMITATION ACT (1908), Art. 68. 

the balance due after setting off the payments against 
the amounts borrowed from time to time as shown in 
the account books and the parties have agreed to this 
setting off, and have accepted the balance as correct, a 
suit for money due on the hatchita is a suit for mone^ 
found to be due on accounts stated within the meaning 
of Art. 64. (Nasim Ali and Pal, JJ.) NABENDRA- 
NATH BaSAK V. SHASABINDOO NaTH BASAK 

^ , A.I.R. 1941 Cal. 695. 

Art* 64 Applicability— Suit on alleged settle- 
ment of account— Heading of account and entries in 
handwriting of defendant— Whether a statement of 
account “signed’* by the defendant s.iffi. ient for pur- 
poses of An. 64. See 1940 Dig., Col. 802. KaNTHa- 
SAMI REHDIAR V. PfcTHUSAMI KEDDIAK. 

192 I.C 350 = 13RM. 541 = (1940) 2 M.L. J. 334 
■Arts. 66, 68, 75 and ^(i-^Bond providing for ro 
payment within a fixed time— Option to sue on failure 
to pay interest— Nature of bond—Siarting point of 
limitation for suit on— Relative scope and applicability 
of Arts. 68, 74 and 80. 

Where an ordinary unregistered money bond provides 
for repayment of the principal with interest after a 
specified period and further provides that interest is pay- 
able annually and in default, the creditor was entitled 

to sue for the entire amount due without waiting for the 
expiry of the period specified in the bond, the bond is a 
single bond, notwithstanding the default clause. The 
period of limitation for instituting a suit on such a bond 
runs from the dale specified for payment as prescribed by 
Art. 66 of Limitation Act. Time does not run from 
the date of the fir.^t default in payment of interest nor 
does the whole amount of the bond become payable on 
that date so as there and then to induce the application 
of Art. 80 of the Limitation Act. It is doubtful if Art 
68 would apply to such a case. Though the bond con- 
tains a condition, it is not one which relates to the whole 
sum due on the bond. Art. 68 applies rather to bonds of 
the nature of security bonds. The bond in question, 
could not be called instalment bonds and it is only in 
the case of an instalment bond to which Art. 75 applies 
that time begins to run from the date when the default 
is made. (Thomas, C.JyYorke and Ghulam Hasan 
JJ.) Raghunandan Tewari V. Sheoraji. 

16 Luck 464 = 193 I.C. 481 = 13 R.b. 466« 

1941 O.L.R. 280= 1941 O.W.N. 861 = 
1941 A.W.R. (C.C ) 108 = 1941 0 A, 265 = 

A.I.R 1941 Oudh 210 (F.B.). 

Art. 68 — Applicability. See I IMITATION ACT 

Arts. 66, 68 75 AND 80. 1941 O.W.N. 361 (F.B.;>! 

^Art. 68 and Succession Act (1926), S 292— 

Suit by assignee of administration bond under S. 292 of 
Succession Act — Starting point of limitation — .S’. 292 
if Confers a new cause of action on assignee. 

A suit by an assignee of an administration bond under 
the provisions of S. 292, Succession Act, for its enforce- 
ment, is a suit up m a bond subject to a condition to 
which Art. 68, Limitation Act, applies. Where the ad- 
ministrator dies, the condition must be deemed to have 
been broken at the latest on that date and limitation 
would begin to run from that date. S 292 of the Succes- 
sion Act has not the effect of conferring a new cause 
of action on the assignee and hence cannot provide a 
fresh starling point for the purposes of limitation. (Vis^ 
count Maugham ) GeNERAT. ACCIDENT FiRE AND 

LIFE Assurance Corporation, Ltd v. JanmahO' 
MED ABDUL Rahim. 67 LA. 416* 

I.L.R.(1941) Bom. 202=72 C.L J. 497* 
1941 O A. 308 = 48P.L.R. 138* 

63 L W. 212= 1941 A.W.R. (P C.) H* 

43 BomL.E. 846 = 46 O.W.N, 429* 



n\ 

LIMITATION ACT (1908), Art. 74. 

1941 M.W.N. 321 - 1941 A.L W. 37 = 
1931.0. 225 = 1941 P.WN. 271 = 1941 O.L.B. 336= 

7 B E. 660 = 13 EP.C. 149 = 
I.L.R. (1941) Kar. (P.O.) 11 = 1941 O.W.N. 4 = 
air. 1941 P.0.6 = (1941jl M.L J. 88(P.C.). 

Arts. 74 and 75 — Relative scope of — Tendency 

cf Conns wtl/i reference to option of waiver — Subse 
(jKCnt defaults how affected, 

Whtn a cltl)t is payable by instalments and there is no 
default piovisiun, a new cause of action arises upon each 
default and the plaintiff can recover in respect of instal- 
ments falling due within three years before suit, vide 
Art. 74, Limitation Act. l^at if there is a default provi 
.‘sion, Art 74 cannot be relied upon, and under .Art. 75 if 
the plaintitf sues more than three years from the first 
default and there is no waiver, the suit is totally time 
barred, that is he cannot recover even those instalnients 
which f-d! due within three years of suit. But the chief 
Court of Oudh is in favour of interpreting any facts 
which can possibly be so interpreted as favourirrg the 
view that the creditor has waived the exercise of the 
option on the first instalment when he bases his suit on 
subsequent defaults which are within limitation and 
does not seik to found his can've of action on the 
earlier defaults The principle which holds good in 
regard to the first exercise of the option under tlie 
default clause holts equally good in respe.t of a claim 
founded on subsequent defaults. {Yorke^ J.) Gaya 
PRASAD 2/. Ahmad Musain. 194 1 C. 744 = 

li R 0. 34=1941 A.W.E. fC.C ) 266 = 
1941 O.W N 861- 1941 O.L.R. 523 = 
1941 A.L. W. 761 = 1941 O A. 589 = 

A.I.R. 1941 Oudh 486. 

Art. 75— Applicalulity. See Limitation .ACT, 

ARTS. 66, 68. 75. 80. 1941 O.W.N. 361 (F.B.). 

Art. 76 — Instalment bond — Waiver of option to 

recover whole amount in case of default —Tendency of 
Court. l940 Dig., Col. 803, ShEO NaraIN». 
B.aGESHUR. 16 Luck. 280 = 1911.0,220 = 

13 R O. 219 = A.I.R, 1941 Oudh 74 

Art. 75 — Scope of — Tendency of Courts wiih 

reference to option of waiver — Subsequent defaults lu»w 
affected. See I.IMIT.XTION ACT, ARTS. 74 AND 75. 

1941 O.A. 639. 

■ 'Arts. 76 and 116 — Suit to enforce personal 
remedy — Mortgage deed providing for payment by 
instalments and a default clause — Starting point. 

Where a mortgage deed provides for payment by in- 
ftalmenls with a default clause that on default in pay- 
ment of an instalment the whole of the balance becomes 
payable, the mortgagee does not forfeit his right to 
recover the balance after the expiry cf the term of the 
mortgage, though he might not have taken advantage of 
the default clau-^e. A suit to enforce a personal remedy 
under such a bond is governed by Art. 75 read with 
Art. 1I6, Limitation Act and would be within time if 
filed within 6 years from the date fixed for the payment 
of the last instalment. (A6yi>^i, /.) AMRUTt/ PahAD 
Singh. 1941 N.L.J. 649. 

■ Art. 80— Applicability. See LIMITATION ACT, 

ARTS. 66, 68. 75 and 80. 1941 O.W.N. 361 (F,B.). 

Arts. 83 and 116— Sale consideration left with 

vendee for payment to vendor’s creditors — Default by 
vendee— Suit by vendor for damages— Limitation — 
Starting point See 1940 Dig.. Col 803. KarTAR 
Singh 2 /. Sant Singh. X.L.R. (1941) Lab 353= 

192^1.0 841= 13 E L 418-43P.L.E 648. 
—Art. 85 — Applicability — Mutual open and cur^ 
reut account — Meaning of— Banker and eitsiomer — 
Customer drawing money on various oeeasions by cheques 
hut making only two payments towards inter/ft due on 
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LIMITATION ACT (1908). Art. 97. 

overdraft — Nature of account — Limitation for 
suit. 

A mutual, open and current account within the mea- 
ning of Art. 85 of the Limitation Act is a course of 
dealing where each party furnishes credit to the other on 
the reliance that on settlement the accounts will be 
allowed, so that one will reduce the balance due on the 
other. To be mutual, there must be transactions on each 
side creating independent obligations on the other and 
not merely transactions which create obligations on the 
one side, those on the other being merely complete or 
partial discharges of such obligations where a depositor 
borrows money from a bank by means of overdrafts and 
occasionally deposits money, which is applied to the over- 
drafts. the transaction is not a mutual account under 
Art. 85; where various sums were paidbytheBankto- 
the depositor or customer or to persons who pre.'^ented 
cheques drawn on the bank by the customer, and during 
the same period the customer makes to the bank only- 
two payments which are credited towards reduction of 
the interest due on the overdraft, the account is nothing 
more than a loan transaction and it doos not fall under 
.‘\rt 85 of the Limitation .\ct. {Meredith and Shearer ^ 
JJ.) Uma Shankar Prasad BankokBehar, 
Ltd, 1941 P.WN. 638. 

Art. 85— Mutual, open and current account — 

Cases relating thereto — If a safe guide. l939 Dig., 
Col. 765. Tapibai Shankarlal. 

I L.R. ^941) Nag. 222. 

’ -Art. 85 — Mutual, open and current account — 
Meaning of — Absence of shifting balance, if affects the 
nature of the account. See 1940 Dig., Col. 765. TaPI- 
BAI V ShankarlaL. I.L R. (1941) Nag. 222. 

Art. 86 — Mutual, open and current account — 

When ceases to l)e as such— Effect of acknowledgment. 
See P 40 Dig., Col 765. TapIBAi v. ShanKaRLaL. 

I.L.R. (1941) Nag. 222. 

Art. 85 — ‘Reciprocal demands’ — Meaning of ex- 
pression. See 1940 Dig., Col. 765. TapiBai p. 
SHANKARLAL. I.L.R. U941) Nag. 222. 

Art. 89— Applicability — Agent or karpardar — 

Running account maintained in respect ofcollections— 
Arrangement to keep out of collections sufficient funds 
for meeting litigation expenses of principal— Suit against 
sons of karpardar after his death to recover sums collec- 
ted by him— Limitation. See LIMITATION ACT, 
ARTS. 62. 89 and 120. 7 Cut.L.T. 87. 

Art. 96— Applicability— Conditions — Money paid 

by mistake— Nature of claim— Banker and customer — 
Cheques drawn on bank by customer without funds — 
Suit for money paid on such cheques— Limitation. Sc>^ 
Limitation Act, Arts, 57 and 96. 

1941 P.W.N. 638. 
Art. 96— Applicability- Execution salt — Subse- 
quent decree in claim suit holding that judgment-debtor 
had no interest in property sold — Suit by purchaser for 
purchase money from decree-holder— Limitation Sec 
Limitation act, Arts. 62 and 96 

* * . . 19^1 M.W.N. 484. 

Arts. 97 And ^^'^Applicability^Bxecution sale 
confirmed — Objections allowed and confirmed in rnnsion 
—Suit by auction purchaser for recovery of purchase 
price— Cause of action— When arises. 

Where an execution sale is confirmed, and the objec- 
tions to the sale are subsequently allowed and abo con- 
firmed in revision a suit by the auction purchaser for 
recovery of the purchase price on failure of consideration 
for sale falls under Art. 97 and not under Art. 62. and 
the cause of action arises either from the date of the 
order allowing the objections or from the date of the 

order In revision confirming the objections. {Almond, 
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LIMITATION ACT (1908), Art. 97. 

J.C, and Mir Ahmad, J,) MlRZA jAN z/. GhuLAM 
Raza. 194 1.0. 565= 14 R. Pesh. 1 = 

A.I.R. 1941 Pesh. 41. 

Arts. 97 8rlld 62 — Applicability — MaKomedan 
transferring land to wife in lieu of her dower debt — 
Deed not registered before his death’-Subsegiuntly 
mutation proceedings by widow rejected on objections by 
her step-sons — Suit by widow against step-sons for posses 
sion of land or for dower money — Cause of action — 
When accrues. 

By a document dated 16th June 1923, a Mahomedan 
transferred some land to his wife in lieu of amount of 
dower money due to her. He promised in the document 
to get a mutation attested in her favour. He however 
failed to get the document registered and to have a 
mutation duly attested and died in 1934. On l5th May, 
1936, a mutation was entered to give effect to the docu- 
ment of l6th June, 1923. On 6th December, 1936, the 
document was shown to the Revenue Officer. But the 
step-sons of the widow objected to the attestation of the 
mutation which was therefore rejected. On 18th Octo- 
ber, 1938, the widow brought a suit against her step- 
sons for possession of the land and asked in the alter- 
native for recovery of Rs. 2,000, her dower money. 

Held, that the transfer of the land to the woman was 
perfectly valid to begin with and hence Art. 97 applied 
to the suit inasmuch as the husband might have regis- 
tered the document and got a mutation attested The 
cause of action accrued to’ the plaintiff when the muta- i 
tion was rejected and the suit was, therefore, within time. I 
{,Mir Ahmad and Soofi, //.) BEGAM Jan v. MamK 
Aman. 196 1.O. 844= 14 R. Pesh. 20= 






LIMITATION ACT Art. Ul.‘ ‘ - 

Art 109— ApplicaWly— Sui^for pmfili^against 

person entrusted with propertjv^Qj;^ safe custody. See 

Limitation act, arts. 62, iWAi^.3S0;. 

1941 N.L.J. 184. 

Arts. 109 and 116 — Covenant in mortgage to 
deliver possession and to pay rent till then — Suit to 
^force— Article applicable. 1940 Dig., Col. 805 

DaulaT Ram v. Raghubir Sahi. 6 Luck. 203« 

A.r.R. 1941 Oudh 1. 

—Arts. 110 and Applicability — Suit for 

rent based on unregistered kabuliyat 

A suit for arrears of rent based on an unregistered 
kabuhyat is governed by Art. llO and not by Art. 115 
of the Limitation Act. {Nasim Ali and Pal 7/1 

Official Trustees of Bengal » bijoy chand 
MaHaTab. I.L.E. (1941) 2 Cal. 336= 

46 C.W.N. 787. 

' Art. 110— /'atni sold for arrears of rent Sale 

subsequently set aside and possession restored to palnidar 

pofnt ~ Limitation - Starting 

Where a patni was sold for arrears of rent but the sale 
IS subsequently set aside and the patnidar is restored to 

rhTnWW subject to 

the obligation to pay the amount of rent which was in 

arrears The amount of rent does not accrue un^ the 

.ale of the patni is set aside and until that time the 

statute does not run. A suit for the recovery of he 

arrears of rent for which the patni was sold brought 

Within fnr^A ^ 


AMAN. 1961.0. 844=14 R. Pesh. 20= within three years from the date when thT natnr.ll. 

A.I.R. 1941 Pesh. 67. was set aside and the patnidar was restored to ^ 

Alts. 103 and V^^—Suit for dower—Divorce is, therefore, within lime under Art 110 of T — 

by written deed — Limitation — Starting point. tion Act. {^Nasim Ali and Pal //') Op 

Under Mahomedan Law a divorce by means of a TRUSTEE OF BengaL v. BiJOY Chand Mah^*^^^^^^ 

written deed is valid if communicated to the wife, i I.L.R. (1941^ 1 Oal 

Hence, time under Arts. 103 and 104, Limitation Act, Artq in iir ' 787. 

for a suit for dower runs from the date of commnnica- 1^8 and 83 — Registered sale-deed 

tion of divorce to the wife. The onus about the date of vendors 

communication however in such a suit is on the plaintiff. ^ * or for et due under mortgage and hand -note 

{Beckett, J.) BURE KhaN «/. MT. KhaDIM BiBI. I by vendor 

A.I R. 1941 Lah. 166. 

Art. 106 — Inapplicability — Suit by legal "u *wo mortgages and 

representative of deceased partner for accounts of e executed a sale-deed in favour of 

bLiness continued after partner's death. f.i, left with 

Art. 106 of the Limitation Act does not apply to a /3 :« cnitp nf ^ ^®^^^dant failed to pay to 

suit by a legal representative of a deceased partner for ^.^d-noL in Mar^hf ?929''"p|L^tiff'"'^ 
accounts of the partnership business which was carried SpniPmhpr ^Qt< , -rlaintiff instituted a 

on by the surviving partners after the death , of .he I^^T 

partner. The right of the legal representative is not a , -ic ueea. 

. 1 ^ al-. ^ ri^Ld. that the cnn^^iHeroft 


{Beckett, J.) BURE KhaN v. MT. KhaDIM BiBI. 

A.IR. 1941 Lab. 166. 
Art. 106 — Inapplicability — Suit by legal 


right to a share of the profits of a dissolved partnership that the consideration for the sale deed could 

within the meaning of that article, but is a right accru “P two parts, namely, the amount 

ing to him by the subsequent dealing with the assets payable on the hand-notes and the amount payable on 
belonging to the deceased partner. (Masim Ali and the mortgages of A that « the mortgage debts had 
Pal //.) NilMADHAB NANDI Z/. NIRADA SUNDARI fallen due prior to the execution of the sale-deed there 
DASI 450.WN. 1066. was a breach on the part of the defendant to pafthe 

Art. Partnership for running chit fund consideration inoney for the sale-deed when they declined 

^Suit j or dissolution and accouftts— Starting point— to pay the debt on the hand-notes, that as there was an 
ParZership-When terminates. agreement to pay the consideration money and as 

The business of a partnership formed for running a that agreement was contained m a registered document 

chit fund, with the partnership as the stake-holder, does Art. m 

not cease or terminate with the expiry of the chit period as^hlie^ ran^ Act. namely, .six 

or earlier if the auction of chits every month comes to ^uit was barred 

an end earlier for other reasons. Accordingly for a suit suit was oarrect. 

for dissolution and account of such a partnership time 7«rM^r, that even if the suit could be regarded 


Samuel Nadar v. Thangavva Nadar. __ 

1941 M.W.N. 1046 = 64 L.W. 366^ 

(1941) 2 M.L. J. 490. 


lO toe 5U1U y^gar-waia, j.) OKAHAMDEO NARaiw 
RAI V. JAIKISHW CHAUDHURY. 193 T n 1^0 ^ 

13 R.P. 663 = 7 B.E. 687=AI.E. 1941 pitT^I 
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LIMITATION ACT (1908), Art. 116. 

-■ —Arts. 116 and 120 — Applicability— Suit by 
legal adviser for remuneration on basis of express 
agreement. 

A suit by a legal adviser for his remuneration for 
services rendered on the basis of an express agreement 
with the client Is governed by Art. 115 and not by the 
residuary Art. 120 of the Limitation Act. (Tek Chand 
and Dm Mohammad, JJ.) SHRI GOBIND L \LJI i/. 

MiLAP Chand. 43P.LR. 97. 

—Art 116 — Suit on thavani account — Starting 

point — Partition among members of firm^ Effect. 

A had thavani account with a joint family firm consis- 
ting of B and his sons. There was a partition after 
which B died. There was no evidence as to novation of 
the original contract. The sons refused to pay A where- 
upon he brought a suit for the amount due under the 
account. 

Heldy that limitation began to run from the date of 
refusal and not from the date of partition. {^Roberts, 
C.J ani Mosely, J.) CHOCKALINGAM CHEITIAR V. 

Karuppan Chettyar. 195 I.C 737 = 

14R.R.67 = A.I.E. 1941 Rang. 129. 

■Art. 116 — Applicability — Enforcement of per- 
sonal covenant in registered mortgage. See 1940 Dig , 
Col. 807. NiSAk Ahmad Khan v. Mohan Manu- 
CHA. 67 LA 431 = 

I.L.R. ( 1940) Ear. (P.C.) 419 = 191 I.C. 94 = 
13 R.P.C, 117 = 1941 O.W.N.513 = 73 C.L.J. 121 = 

43 Bom.LR. 466 = 1941 A.L.J. 316 = 
1941 M.W.N. 1 = 7 B.R. 218 (P.C ). 

'■— A rt. 116 — Applicability — Registered perpetual 
lease — Suit on covenant in — Starting point. See LIMI- 
TATION act, arts. 62 AND 116. 

1941 O W.N. 1182 = 1941 O.A 883. 

■■Art. 116 — Principal and agent — Registered 
agreement by agent to repay amount found misappro- 
priated within a month of its ascertainment — Suit by 
principal to recover misappropriated amounts — Limita 
tion. See 1940 Dig., Col. 807. MOHINI Mohan v. 
BlR Bikram KISHORE ManIkya. 195 I.C. 151 = 

14 E.C. 65 = 72 C.L J 480 = A.I.E. 1941 Cal. 257. 

Art. 116 — Suit for breach of covenant of title 
and quiet enjoyment in sale deed — Date of cause of 
action. 

Where the purchaser pleads two causes of action (1) 
breach of covenant of title, (2) breach of an express 
covenant of quiet enjoyment, he is pleading quite clearly 
that his cause of action dates from the date of disposses- 
sion. {,Stone^ C. J.) BHAGIKATHI BaI tf. SETH 
KAMBARAN. 1941 N L J. 84 = 

A.I.E. 1941 Nag. 169. 

^Art. 116— for rent—RegisUrel patni lease 

•^Limitation. 

A suit to recover rent due on a registered patni lease 
is governed by Art. 116 of the Limitation Act and the 
period of limitation is >ix years unless some special or 
local law has laid down a different period. {Rowland, 
J,) Humayun REZA CHAUDHURY V. Tarini 
Charan I'EWARI. 196 I.C. 466 = 14 R.P. 200 = 

8 B R 24. 

" Art. 120 — Applicability — Co-owners — Sole 
possession and enjoyment by one — Suit by another for 
account — Limitation — Starting point — Demand and 
refusal —Necessity. 

A suit by one co-owner or tenant-in-common for an 
account against another is governed by Art. 120 of the 
Limitation Act, and the right to sue accrues only where 
there is a demand for accounts and a refusal to render 
them. Where there has been no demand for accounts 
or a refusal to render them, the plaintiff would be 
entitled to an account for the entire period of the defen- 


I LIMITATION ACT (1908), Art. 120. 

dant s management when he was in sole possession and 
in sole receipt of the rents and profits. {Lobo, /.) 
Khemchand V. Davaram. 

I.L.R (1940) Ear. 634 = 1941.0. 137 = 
13R.S. 249 = A.I.E. 1941 Sind 50. 

Art. 120— Applicability — E)ui table claim — Suit 
against benamtdar and transferee from latter— Limita- 
tion. See Limitation act. arts. 62 and i20. 

64 L W. 115 = (1941) 2 M.L.J. 222. 

Art. 120 — Applicability — Interference with per- 
formance of duties ot office-holder— Suit by holder for 
injunction to restrain interference — Limitation — Recurr- 
ing cause of action. See 1940 Di j.. Col. 808. ANNA- 
swami Aiyangarz/. ADIVARAHACHAKI. 

I.L.R. ( 1941 ) Mad. 275 = 13 R M. 602= 
192 I.C. 870= A I R. 1941 Mad. 81 = 
(1940)2M.L.J. 990 (FB.). 

Art. 120 —Applicability— or agent for 
collection permitted to keep sufficient funds out of collec- 
tions for litigation expenses of principal — Running 
account maintained — Suit by principal after karpardars 
death for recovery of moneys collected from sons of 
karpardar — Limitation. See LIMITATION ACT, ARTS. 
62. 89 AND 120. 7 Cut.L.T. 87. 

Art. 120 — Applicability — Right to conduct festi- 
val in temple— Dispute between Vaaagalais and 'Pen' 
galais— Former getting order under S- 144, Cr. P. 
Code, against latter — Festival not performed from l9l4 
to 1927 — Subsequent order under S. 144, Cr, P. Code, 
in 1930 Suit by Thengalais in 1930 to declare illegal 

—If barred. 

The Thengalais, of whom the appellant was one, 
possessed and exercised the right to conduct a certain 
festival in a temple up to 1909; the Va iagalais, to 
which sect the respondents belonged, exercised that right 
from 1910 to 1914. At the instance of the Vadagalais 
an order under S. 144, Cr. P. Code, was passed on 
12 1914, restraining the Thengalais from interfer- 

ing with the Vadagalais in the conduct of the festival. 
This order was in fact effective only for 19 days. The 
festival was not performed during the period from 1914 
to 1927 and neither parly was able to set up a claim 
against the other during this period. On 3 — 1 —1930, 
the appellant filed a suit for a declaration that an order 
un ler S, 144, Cr. P. Code, which the respondents had 
obtained that day from a Magistrate was Illegal and that 
the Vadagalais were not entitled to exercise any right in 
connect on with the temple to the exclusion of the Then- 
galais. The respondents — Vadagalais — who had conduct- 
ed the feMival in 1929-1930 pleaded limitation on the 
ground that the suit had not been instituted within 0 
years of 19-12—1914 the dale of the prior order 
under S. 144, Cr. P. Code, and this plea was upheld by 
the High Court in second appeal, holaing that Art, 120 
of the Limitation Act applied to the case. 

Held, on Letters Patent appeal, that the Vadagalais 
had not obtained any prescriptive right to conduct the 
festival and their interference with the right of the 

. . a I w«is not sufficwnily long 

to give them any title ; the infrinuenient being a re- 
curring one, the Thengalais did not lose their right 
merely because they did not file a suit in respect of 
the first infringement Being a recurring infringe- 
ment the appellant could take action whenever he 
desired so long as the respondents had not acquired a 
right by adverse possession. 

Held, further, that an order under S. 144, Cr.P.Code 
could, at the most, be effective only for 2 months, and 
the order in this case, passed on 19—12—1914 was 
eff^tive only for 19 days and did not interfere with the 
rights of the Thengalais for thirteen years from 1914 to 
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LIMITATION ACT (1908), Art. 182. 


1927, and that the suit was hence not barred. Desirabi* 
lity of legislation as to whether disputes with regard to 
temple ritual could be left to the decision of the Madras 
Hindu Religious Endowments Board without recourse 
to the Courts, pointed out. (^Leach^ C.J.and Happell^ 
/.) Srinivasa Ayyangar v. ramanujachariar. 

I.L.R. (1941) Mad. 544=53 L.W. 315- 
1941 M.W.N. 250 = A.I.E. 1941 Mad. 498 = 

(1941) 1 M.L.J 322. 

• • ' ‘ A rt. 120 — Applicability — Suit by District Board 
to realise amount as tax on circumstances and property 
^—Nature of, 

A suit by a District Board to realise a certain amount 
as tax on circumstances and property, is not really a suit 
for recovery of money but for the recovery of a liability 
under a particular suit. To such a suit the three years 
rule of limitation would not apply. It is governed by 
Art. 120 of the Limitation Act. {Mulla^ J.) DIS- 
TRICT board, Dehra Dun z>, Babu Ram. 

I.L.E. (1941) All. 276-193 I.C. 870 = 
13 E A 459 = 1941 O.W.N. 282 = 
1941 O.A (.Supp.) 289 = 1941 A.L.W. 178 = 
1941 A.L W. 1075 =1941 A.W.E. (H.C.) 24= 
1941 A.L.J. 28-A.I.R. 1941 All. 152. 


Arts. 120 and 131 — Applicability — Suit by 

mutawalli against Secretary ot State for declaration of 
right to receive yeomiah allowance as lawful holder 
of office — Limitation, 

A suit by the holder of the office of mutawalli or 
katheeb of a mosque against the Secretary of State for 
India for a declaration that he was entitled to the 
yeomiah allowance as the lawful holder of the office is 
a suit to establish a periodical!} recurring right attached 
to the office of mutawalli and is governed by Art. 131 
of the Limitation .^ct Art. 120 does not apply to such 
a suit. A suit brought within 12 years of the Secretary 
of State’s refusal to recognise the validity of the 
plaintiff’s claim would be in time. The fact that the 
allowance does not vary from year to year but is fixed 
would not make any difference as to the limitation 
applicable. {Leach, C.J. and Happelf J,) BaTCHA 
Sahib v. Secretary of State. 

I.L.E. (1941) Mad 587 = 1941 M.W.N. 232= 
53L.W. 325 = A.LR. 1941 Mad. 428 = 

(1941)1 M.L.J. 374. 


Arts. 120 and 36 — Applicability-- Suit by 

trustee against stranger to recover trust funds applied in 
breach of trust— Right to sue—i^Vhen accrues. 

A suit by a trustee against a stranger to recover trust 
funds which have been applied in breach of trust falls 
under Art. 120 and not under Art. 36 of the Limitation 
Act. The right to sue accrues when the trustee becomes 
aware of the breach, {Sir George Rankin.') O. RM. O. 

M Sp Firm v. P- L. n. k. m. Nagappa Chettiar. 

67 I.A. 448 = I.L E. (1941) Mad. 175 = 
I.L.R. (1941) Ear. (P.O.) 1 = 13 R P.C. 139 = 
45 C W N 385=7 B.B. 466 = 63 L.W, 522 = 

73 C.L.J. 166 = 1941 A.L.W. 28= 
43 Bom.L.R. 440= 1941 P.W.N. 299 = 


1941 M.W N. 571 = 1941 Comp C. 231= 

192 I.C. 1 = 1941 O.LR. 108 = A I.E. 1941 P.C.1 = 

(1941) 1 M.L.J. 393 (P.C.). 

Art. 120— Applicability— Suit to enforce equit 

able claim to recover money realised contrary to agree- 

ment. Ste LIMITATION ACT, 62 and 12!'. 

1941 N L. J. 665. 


Art 120— Applicability— Suit for profits against 

person entrusted with property for safe custody. 
LIMITATION act, arts. 62, 109 ^ ^ 


Art 120 — Applicability — Suit to establish right 
to inherit movable property. See 1940 Dig., Col. 809. 

Sharifa Begam V. Court of Wards. 

191 1.0.676= 13 R.L. 343. 

' Arts. 120, 125 and S. 8— Declaratory suit by 
remote reversioner as to invalidity ot surrender by 
w'idow — Plaintiff not born on date of surrender— Right 
to sue — When accrues — Exemption for period of 
niinority. See l940 Dig., Col. 808. JANAKI NATH 
Roy V. JYOTISH Chandra . acharya. 

LL,E. (1941) 1 Cal 234 = 1931.0. 419 = 
13 E.C, 396- A.I.E. 1941 Cal. 41. 

‘ — Art. 120 — Right to sue — Plaintiff in possession 
suing for declaration of title — Refusal of defendant to 
admit plaintiff’s title— Cause of action, if exists. See 

1940 Dig., Col. 8l0. NaNAK v FaQIRA. 

191 I.C. 573= 13 E.A. 257. 
■" ■ Arts. 120 and 144 — Suit for administration by 
Mahomedan heir against bis co-heirs— Movable and 
immovable property. See 1940 Dig., Col. 808. MAHO- 
medally Tayebally V. Safiabai. 

67 lA.. 406=I.L.R (1941) Bom. 8 = 

I.L.R. (1940) Ear. (PC.) 410 = 191 I.C. 113 = 
13EPC U3 = 63L W. 1-45C.WN. 226 = 

7 B R. 210 = 1941 A.W R. (P.C.) 1 = 43 P L.R 63= 

1941 O.A. 119 = 43 Bom.L.R 388 = 73 C.L.J. 214 = 

1941 O.W.N. 734 = 1941 P.W N- 816 = 
1941 M.W.N. 729=1941 A.L.W. 567 = 

(1941) 1 M.L.J. 694 (P.C.). 

■ Art 124 — Applicability — Religious endowment 

— Management reverting to heir at-law of founder — 
Distinction, if any, between movables and immovables. 
See 1940 Dig., Col. 810. DHARAM NaRAIN z/. SURAJ 
^arain. LL.B. (1940) AIL 816 = 

193 I.C^ 697 = 13 E.A. 436 = A.IR 1941 All. 1. 

' Art. 131 — Applicability — Landlord and tenant — 
Open assertion by tenant of right to hold land rent-free 
in presence of landlord — Suit for rent more than 12 
years later — If barred — Starling point of limitation — 
Demand and refusal— Necessity. See 1940 Dig., Col. 
811. Jagannath Kishore Lal Singh Deo v. 
Bipan Mahto, a.I.R. 1941 Pat. 116. 

Art. 131 — Applicability — Periodically recurring 
right — Mutawalli of mosque — Suit for declaration of 
right to receive yeomiah allowance as lawful holder of 
office — Limitation, See LIMITATION ACT, ARTS. 120 
AND 131. 53 L.W. 325 = (1941) 1 M L.J. 374. 

■ Art 131 — Defendant denying plaintiff's right to 
rent during survey operations— Order of settlement 
officer upholding defendant's objection — Suit by plaintiff 
for recovery of rent filed more than 12 years after order 
— J f barred. 

Where during the revisional survey operations the 
defendant denied the right of the plaintiff to recover rent 
for the land of which the plaintiff was the proprietor 
and the settlement officer passed an order upholding 
the defendant’s objection, the plaintiff was “first refused 
the enjoyment of the right” to realise rent. A suit filed 
by him more than 12 years from ihe date of the order 
for recovery of rent from the defendant would, there- 
fore, be barred by limitation under Art. l3l of the 
Limitation Act. {Chatterji, J.) ABDUL AhaD v, 
HaRIKISHUN. 1911.0 878-13E.P. 387 = 

7 B R. 277= A.I.R. 1941 Pat 201. 

Art. 132 — Applicability— Mortgage by condi- 
tional sale — Suit for money due under — Limitation 

Starting point— Deed fixing no date of payment — 
Money when payable. 

A suit for recovery of money due under a mortgage by 
conditional sale is governed by Art. 132 of the Limita- 
tion Act; and if the deed contains no date for repay- 
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LIMITATION ACT (1908), Art. 132. 

ment, the date of repayment must be deemed to be the 
date of execution of the deed, as being payable on 
demand or forthwith. Time therefore begins to ran 
from the date of the deed of mortgage. {Davis, C.J 
and Lobo, /.) RuPOMaL KODUMAL v. Mt. JaNAT. 

I L E. (1941) Ear. 124= 196 I.C. 666 = 

A.I.E 1941 Sind 158. 
Art. 132 Applicability-Principal and agent — 
Suit to enforce charge created by agent to secure defal- 
cated money. 19-10 Dig., Col. 811. MoHiNI 

Mohan v. Pir Bikram Kishore Manikya 

196 I.C.151 = 14EO 55=72C.L J 480 = 

A I.R. 1941 Cal. 267. 

Alt. 134-B Applicability ■— Alienation by 
manager of math — Suit by successor to set aside — Limi- 
tation— Lapse of time between death of manager and 
appointment of successor — Effect on limitation. See 
LIMITATION ACf, S. 6 AND ARTS. 134- li AND 144. 

(1941J1M.L.J. 644 (F.B ). 

Art. 139 Applicability — Tenancy for indefinite 
period — Suit lor possessicn—Starting point. 

Art. 139, Limitation Acti applies even to suits brought 
against the representatives of the original tenant after 
the determination of the original tenancy to recover the 
property leased. Where a rent deed in respect of cer- 
tain houses created a tenancy for an indeBiiite period in 

favour of the tenant and it was Slated lobe terminable 

at the will of the lessor, it was held that at best a 
tenancy for life was created in favour of the tenant and 
that it came to an end with his death and further that a 
suit by the lessor for recovery of possession of the pro- 
perty would be barred, if not brought within 12 years of 
the date of the death of the tenant. {Iqbal Ahmad /) 

Jumma?^ MadhusoodanDaval, 

195 I.C. 516= 14 E, A. 40=1941E.D. 642 = 
1941 A.L.W, 655 = 1941 A.W.E iRev.) 616 = 
1941 AWE. (H.C.) 191 = 1941 O.W N. 747 = 
1941 O.A.(Supp.) 397=1941 A LJ. 827 = 

. , ^ A.I.E. 1041 All. 306. 

——Art. 139— Tenancy for fixed term— Suit by land- 
lord for po.sses.sion— Limitation. See 1910 Die. Col 
812. BaNWARI LaL y. MST Hussaini. 

289 = 13R.L. 284. 

-“““Art. 141 — Applicability. 

Art. 141 applies only to cases where the l.a«t full 
owner was in possession at the time of his death, if he 
himself was dispossessed and time began to run against 
bim the operation of the law of limitation is not arrested 
by the fact that on his death he was succeeded by his 

y/.) FanindraNath 

Dutta^z^Sai YA CHaran De. A.I.E. 1941 Cal 632. 

-/l^^PPiicability^Trespass during 
last male holder s lifetime, * 

When time has once commenced to run against the 

last rnale holder, it continues to run and is not sus- 
pended or, m any way, affected by the meie circum- 
stance that the owner is succeeded by a female entitled 

to the usual woman s limited estate. After twelve years 

have run out from the date of the original entry of the 
trespasser, which happenerl In the lifetime ofthelavt 
male owner all persons claiming through or under him 

are barred. It is settled law' that Art. 141 of the 
Limitation Act is inapplicable to such a ca<e. {Tck 
Chandand Bechtt. //.) Atma Singh •. GIan Das 
195 I.C 712 = 14E.L- 88 = 43 P.LE.308 = 

. A.IE. 1941 Lah. 271. 

_P — Applicability— Conditions 

Proof of title anrl po^session — I)ivposse>sion or dis- 
continuance of possession. See 1939 Dig., Col. 776 

Meherban ?/. Yusukkhan. 

I.L.E. (1941) Nag. 665. 


LIMITATION ACT (1908), Art. 142. 

Art. \^i^—Applicability-^Facts to be Proved by 
plaintiff. 

Where a plaint alleges that the defendants were in 
possession without any right and the plaintiff states that 
he was in possession of the share in dispute and lost it 
when his father’s name was struck off the mutation 
register, Art. 142 applies to the case and the plaintiff 
has to prove possession within twelve years of suit. 
{Agarwal. /.) JwALA PRASAD V. LAKSHMI NARAIN. 

193 I.C. 686 = 13 R.O. 499= 1941 O.L.R 366 = 
1941 E D. 466 = 1941 O.W.N. 616= 
1941 A W.E. CEev.) 367 = 1941 A.L.W. 469= 
1941 O.A. 391 = A.I.E. 1941 Oudh 415. 

“ Arts. 142 and 144— Applicability — Mortgage 
decree— Sale in execution — Purchaser — Suit by, for 
possession— Burden of proof— Proof of title— Suffici- 
ency. See 1940 Dig., Col. 814. OFFICIAL RECEIVER, 

Last Godavari z/. Govindaraju. 192 IC 488 = 
13E.M. 660 = (1940) 2 M.L.J. 190 (F.B ). 

Art. 142— Applicability— Suit for possession of 
properly transferred by pardanashln guardian. See LIMI- 
TATION Act, arts. 44 and 142— applicability. 

1940 O.A. 1261. 
Art. 142 Appliiability — Suit for p,tstession — 
Plaintiff alleging possession of his predecessor in inters 
est, till dispossession by defendant, 

A suit for possession by the plaintiff alleging posses- 
sion of his predecessor in interest, till dispossession by 
the defendant, faPs under Art. 142 and the plaintiff 
must prove his possession within twelve years of the 
alleged dispossession. {Nasim Ali and Pal //) 
Fanindra Nath Duita z/. Satya Ch.aRan De. 

A.I E, 1941 Cal. 632. 
Art. 142 — Discontinuance of possession — Mean^ 

I ng of. 

Per Mitter, J . — 1 he phrase discontinuance of posses- 
sion in Art. 142 of the Limitation Act connotes aban- 
donment of possession by the owner followed by the 
taking of possession by another, the wrongdoer. If a 
wakit continues to be in possession as a mutwalli after 
the execution of the wakfnania, he does not discontinue 
posse>sion but only changes the character of his posses- 
sion. A suit for possession in such a case is. therefore, 
not governed by Art. 142 of the Limitation Act. (.Mitter 
and Khundkar, JJ.') MaHOMED IIaSHIM AH KhaN 

V . Iffat Ara Hamidi Begum. 74C.L.J 261. 

Art. 142 — 'Dispossession^ and ‘discontinuance*— 
Meaning of. 1939 Dig., Col. 777. MeheRBaNz/. 
Yusufkhan I.L.E. (1941) Nag. 666. 

Art. 142— Lands re formed after sulnnergence— 
Suit for possession— Onus of proof— Plaintiff notin 
physical posse^sion at time of submergence— Construc- 
tive possession— Principle of. See iWO Dig.. Col. 814, 

Gadadhar Chowdhuryz^ Sarat Chandra. 

195 I.C. 412=14 E.C 86 = 

. . 320- A.IE. 1941 Cal. 193. 

Art. 142 Suit for possession and elect ment of 
trespassers^Facts to be proved— Onus. 

In order to be succe.ssiul in a suit for possession and 

defendant, it is necessary hrsilv for the 
plainiitfs to prove their title to the suit property and 
secondly to show that they have been in possession of 
thatp.opertv within 12 years before dale of suit. 
(Davies.) Manola Lakha. 1941 A.M.L.J. 48. 

^ ;Art. 142— A*//// for possession b,isea‘ on dis- 
possession— Burden of proof. 

possession the claim 
of the p amuff is that he was in possession of the lands 
in sun but was dispossesseti by the defendants, the 

initial burden of proving possession within 12 years of 
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suit lies upon the plaintiff. {AAram, /.) ManTaJAD- 
DIN V. Alam. 73 O.L.J.47. 

Art. 142 — Suit governed by — Facts to be proved 

by plaintiff. See 1940 Dig., Col. 8l5. HaIDER 
Husain v. Suban Khan. 191 lo. 602 ~ 

13 E.A. 238. 

' ■ 'Art. 144 — Applicability — Alienation by manager 
of math — Suit by successor to set aside — Limitation 
applicable — Successor elected or appointed after lapse of 
time from death of prior manager — Effect — Adverse 
possession — When commences. See LIMITATION ACT, 
S. 6 AND ARTS. 134-B AND 144. 

(1941) 1 IVLL. J. 644 (F.B.) 

Arts. 144 and Applicability— SttU by 

{lovertiment for possession of public street — Adverse 
possession — Onus. 

In a suit by Government for possession of certain 
land, the plaintiff pleaded that in l87l the land was 
shown as Nazu! property, that the title was with 
Government and that the land was used as “rasta'\ 
The plaint presumed that Government remained in pos- 
session until 1929 when the defendant by means of an 
oncroachmeiit trespassed thereon. 

Held^ that the suit was governed by Art. 144 and not 
by Art. 142 of the Limitation Act, and that when once 
•title was proved to have vested in Government by 
reason of the fact that the land in suit was part of a 
public street owned by Government in 1871, the onus 
shifted on to the person challenging that title to prove 
that he had subsequently acquired a title by adverse 
possession and that it was not necessary for Government 
to prove continued possession because in the circum- 
stances of the case possession would follow title. >^S<ile, 

/.) Province of the Punjab v. Asa Nand alias 
PanJU MaL. 19510. 764 “14 R.L. 96 = 

43 P.L.E 222 = A I E. 1941 Lah. 241. 
———Art. 144— Applicability — Suit by Zamindar to 
recover possession of land, by the removal of structures, 
•newly planted trees, etc. See 1940 Dig., Col. 8I6. 
Mahomed Mahdi v. Jagat Singh. 

16 Luck. 223=191 1.C. 167 = A.I.E, 1941 Oudh 46. 

■Art. 144 — Applicability — Suit for assessment of 
rent of land — Defendant claiming lakheraj right. 

A suit for assessment of fair rent in respect of a plot 
of land which the defendant claims to hold \x\ lakheraj 
right, is governed by Art. 144 of the Limitation Act. 
{Mukherjea and Lodge^ J J*) SaROJ BaSINI DEBI v. 

Kumar KamaLa Ranjan Roy. 45 O.W.N 126, 

——Art. 144 —Starting point — Alienation by makant 
of math without necessity — Suit for possession by succes- 

— Limitation — Starting point — Possession of alienee 
—When adverse. 

An alienation of debatter property by the mahant of 
a math, whether it be a sale or a permanent lease, w'hich 
is not supported by necessity, is not void ab inUio, but is 
valid during the tenure of his office, and the possession 
of the alienee does not become adverse to the Math till 
after the death of the alienating mahant. A suit by the 
succeeding mahant for possession of the alienated pro- 
perty within twelve years of the death of the alienating 
mahants though more than 12 years of the alienation is 
in time and is not barred; time begins to run only from 
the death of the alienating mahant. {Chaiterji and 
Meredith, / J.) SRI THAKURJEE v. MaTHURA 
Prasad. 192 I.C. 789 = 13 E.P. 535 = 7 BJfc 569= 

1941 P. W.N. 76 = 22 Pat L T. 239 = 

A.I R. 1941 Pat. 354. 

■ Arts. 144 and 134-B — Wakf property — Trans- 
fer by person in one's own right— Article applicable. 

Art. 134-B of the Limitation Act has no application 
to a transfer of wakf property by a person who pro- 


LIMITATION ACT (lP08),Art. 148. 

fesses to make the transfer in his own right and in a 
secular capacity. The only article which can have any 
application to such a case is Art. 144, and limitation 
begins from the date on which the transferor obtained 
possession of the disputed property in the assertion of a 
hostile title to the wakf. {Edgley and Biswas, //.) 
Fateh Nasib v, Swarup Chand Hukum Chand. 

73C.L.J. 475. 

—Art. 145 — Applicability — Depository’s deposi- 
tory. See 1940 Dig., Col. 8l7. LORIND CHAND z;. 
Punjab National Bank, Ltd. 191 1 0. 880= 

13 R.L. 336. 

' Art. Applicability— Suit by (Jnio'ri 

Board for possession of land — Land in possession of 
defendant on date of its creation. 

S 146.A of the Limitation Act applies only where the 
local authority suing has been dispossessed or has dis- 
continued its possession : in other words, it contemplates 
prior possession of the land by the local authority which 
it subsequently loses by reason of any act done by the 
defendant or otherwise. The article can obviously have 
no operation in a case where the local authority is found 
not to have been in possession at all. Where at the 
date the Union Board was created, possession of the land 
w'as with the defendant, and the Union Board seeks to 
recover the land as part of a public road to which it 
became entitled upon its creation under the Act of its 
incorporation, it must sue for such recovery within 12 
years from the date of its establishment under Art. 144. 
To such a case Art. 146-A has no application. {Muh- 
htrjea and Biswas, JJ.) DHAJUDHARI GhOSH c/. 

Union board of Kenoragoria. 46 C. W.N. 802= 

73 C L.J. 608. 

Art. 146-A dUd S. Municipality not filing 
suit for possession of land encroached upon for 30 years 
— If loses its right to demand removal of encroachment . 

A Municipality loses its right to demand the removal 
of an encroarhment and to recover the land encroached 
upon if a suit for possession of the land is not instituted 
on its behalf within 30 years of its having been dis- 
possessed of it. {Mir Ahmad, J.) TiLA MaHOMED y. 

Municipal Committee, Peshawar. 196 i.c. 648= 

A.I.E. 1941 Pesh. 76. 

“Art. 146-A— assertion of hostile title — If 
necessary to start limitation. 

An open a^serlton of hostile title is not necessary to 
start limitation under Art. 146'A. Possession, provided 
it is not permissive or in the alternative discontinuance 
of possession by the Municipality is quite sufficient to 
make limitation run against the Municipality. (/!/;> 
Ahmad, /.) TILa MaHOMED v. MUNICIPAL COM- 
MITTEE, Peshawar. 196 IC. 648 = 

A.I.R. 1941 Pesh 76. 

Arts. 147 and 132 — Suits on English mortgages 

executed prior to 1st April, 1930 — Article applicable. 
See T. P. ACr, S. 67 (a). 74 G.L-J. 61. 

Art. 148 — Applicability and scope — Mortgage in 
1791 — Suits in 1849 1863 — Acknowledgment by legal 

agent in 1849 and 1867 — Sufficiency to save limitation 
— Suit in 1933 — If barred — Suit barred in 1862 — If 
revived by Limitation Acts of 1877 and 1908. 

The law of limitation applicable to a suit is the law in 
force at the time of the institution of the suit. But this 
general rule is subject to the provLo that neither the 
right to the property in question has been extinguished 
nor the right to sue in lespcct of it barred before the 
later law came into force. Once a right to property has 
been extinguished, or right of suit barred, it cannot be 
revived by subsequent Limitation Acts in the absence of 
express words so providing. Three Mahomedan brothers 
owned an eight annas share in a village. In October, 
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l79i, some of the descendants of the three brothers 
mortgaged this to one N in 1849. One of the persons 
interested in the mortgaged properly Sled a redemption 
Kuit in which the pleader for the mortgagee defendant 
filed a statement of account of the mortgaged property in 
J849, signed by him. Nothing further was known about 
the suit. In 1863, another interested party, the father of 
one of the defendants filed a suit to redeem a portion of 
the mortgaged property from the son of the original 
mortgagee, a decree for redemption was passed, but no 
lime was fixed for payment and there was no provision 
for foreclosure. It was confirmed on appeal and in 
second appeal by the descendant of the original mort* 
gagee in 1867 the existence of the mortgage and the 
relationship of mortgagor and mortgagee between the 
parties was admitted as subsisting in the memorandum 
of second appeal which was signed by the pleader of the 
appellant therein. The appeal was disn.isi-ed, but 
nothing was done. In 1893, a bolkhai of the property 
was prepared and the mortgagees were continued to be 
•shown in that register from 1893 to I9l3 In l92l and 
1922 a fractional share of the property was sold by the 
descendants of the original nrortgagee to two persons, 
purporting to sell as owners. In 1933 some of the other 
descendants of the original mortgagors brought a suit 
ngalnst the purchasers from the mortgagee’s descendants 
and others treating the former as redeeming co-mort- 
gagors for possession of their proportionate share on 
payment of the proportionate amount of the price stated 
in the sale deeds. The defendants pleaded that the 
mortgagors had lost their right to redeem and their title 
was also extingu shed, and that their vendors had be- 
come owners of their property. 

Hdd^ ( 1) that the statement of account filed by the 
mortgagee's pleader in 1849 and the memorandum of 
appeal signed by the pleader in 1867, would be invalid 
to save limitation, because under S. 1 (l5)of the Limi- 
tation Act of 1859, an acknowledgment must be by a 
mortgagee or some person claiming under him, and as 
the acknowledgments in this case were by a legal agent, 
they were invalid, though they w juld be good under the 
Act of 1908 ; in any case, therefore, the suit would have 
been barred after the beginning of the year 1862 ; (2) 
that since the suit was barred at the date when the 
Limitation Act of 1877 came into force, S. 2 of that 
Act would apply with the result that the right to sue 
having been lost could not be revived even though the 
acknowledgments would have been good under the Act 
of 1908 which governs the suit. ( li'oomfiild ami Dtra- 

da,y/) Yoonus Sheikh Mohh’DIn Nadkak r> 
Sheikh Hasan. I.L.R. f 1941) Bom 260- 

197 I.C. 88-43 Bom L.R 194 = 
A.I.R. 1941 Bom. 178. 

‘Art. 148 — Applicability — Mortgage— Kedemp 
lion by co mortgagor — Suit for redemption l)y other 
mortgagor— Limitation — Starting point Se^ 1940 
Hig., Col. 817. MUKH NAKAIN SinGH v. KaM 
LOCHan Tiwaki. A.I.R. 1941 Pat. 147. 

-Art. 155 and Cr. P. Code, Ss. 562 and 663— 

Cor.viction and binding over under S. 562, Cr, p. Code 
Subsequent sentence under S. 563 — Appeal — Limi- 
tation — Starting point. Sef 1940 Dig., (?ol 818. 
Mahomed Khalick v. The King. 191 1 C. 169 = 

13 R.R. 121 = 42 Cr L.J. 91, 

Art. 166— of dgcfft—Datf of PtohouhcO' 
tticiii of judgment or dat( of signing of decree. 

The date of the decree must corre.^pond to the date 
on which the judgment is pronounced, no matter what 
the date of the signing of the decree may happen to l)e. 
Hence the time for the presentation of the appeal should 
he computed not from the date of the signing of the 
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decree, but from the date of the pronouncement of the 
judgment. {Almond, J.C. and Soofit /.) ShiVAN 

Dhta V. Radha Krishna Kapur. 196 1.C. 654 = 

A.I.R. 1941 Pesh. 74. 

Art 164 — Application for setting aside ex parte 

decree — Starting point for limitation— Knoiided ge of 
decree — Meant of kncnuledge if equivalent to knowledge 
— Practice — Summons — "Duly served ^' — Meaning — 
Civil Procedure Code tV of 1908), O. 9. R. 13. 

Where the summons is served on a defendant too late 
to atlord him sufficient opportunity of appearing at the 
hearing of the suit, it is not a case of a summons ‘duly 
served' within the meaning of O. 9, R. 13, C. P. 
Code. In such cases the Court ought to issue fresh 
summons. An omission on the part of such a defendant 
to prosecute inquiry which might have led to a knowledge 
of the dale of hearing cannot be regarded as culpable or 
wilful so as to carry with it the consequence of ‘know- 
ledge’. Such a defendant will be within tinie if he 
applies for setting aside the ex parte decree within 30 
days of actual knowledge ot the decree, {Krishnaiwami 
Ayyingar, J.\ STOCK AND SHARE EXCHANGE 

liuHEAU, Rawalpindi v. kothari & Sons. 

1941 M.W.N. 180 = 53 L.W. 246= 
A.I.R. 1941 Mad. 435 = (1941) 1 M.L.J. 319. 

’ 'Art. 166 — Applicability — Application to set 

aside sale under S. 47, C. P, Code. 

If a voidable sate raioes a question within S. 47 and 
the application to set it aside is made under the Civil 
Procedure Code, Art. Ic6, Limitation Act, will apply, 
notwithstanding the mention of S. 47. This will be so 
notwithstanding the fact that the auciion-purcliaser who 
is interested in the result of the application to set the 
sale aside may not have been a party to the suit. 
KDhavie and Meredith, JJf) BHAN KuMAR ChaND 
V. Lachmikanta Ral A.I E. 1941 Pat. 566. 

Art. 166 — Applicability — If re^tiicted to appli- 

cations under O. 21, Kr. 72 and 89 to 91. See 1938 Dig., 
Col. 950. MaKOTI V. Kisanlal. 

I.L.R. (1941) Nag. 381. 

■ “—Art. 166 — Applicability — Void sale. 

Several provisions of O. 21, C. P. Code and Art, 166, 
Limitation Act, deal with the setting aside of execution 
sales They affect voidable sales only, for void sales do 
not require to be set aside. {Dhavie and Meredith, 

Lhan Kumar Chand v. Lachmikanta Ral 

A.I.R. 1941 Pat. 566. 
Arts. 166 and 181 — Official Receiver's appli- 
cation to lieclare execution sale void — Article apj)licable. 
See 1940 Dig., Col. 819. MOTILal v. Nai HU. 

192 1.0.183 = 13 R.N. 226. 

Art. 179 — Computation of period — Time taken 

in prosecution of useless revmo application — Exclusion 
of. 

In a case where an appliCtition for the review of a 
judgment sought to be appealed against is summarily 
rejected, obviously because the grounds did not come in 
any way within the grounds prescritjeci by law to justify 
a review, the time so taken, cannot be excluded in com- 
puting the period of limitation for an application for 
leave to appeal to Privy Council against the said 
ju(:gnient. (Harper, S.M,') MaHABIR PRASAD v. 

I Shah Mukhtar ahmad. 1941 RD 792 = 

1941 A.W.R. (Rev.) 1090 = 1941 O, A. (Supp. ) 880. 

Arts. 180 and 182 — Applicability — Applicatiott 
for possession by decree holder auctioH'PurchaiCf . 

An application for iK)ssession by an auction-purchaser, 
whether he is a decree-holder or a stranger, is goverred 
by Alt. 180, Sch. I, Limitation Act and not by Art. 182. 
I here IS nothing to indicate that the Legislature intend- 
ed Art. 180 to apply only to those auction-purchasers 
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who were strangers. i^Alniondy J, C, and Mir Ahmadi 

/.) Gurmukh Das v, Mahomed Namimr Khan. 
1931.0. 337 = 13 R.Pesh. 53 = A.I.E. 1941 Pesh 10. 

Arts. 181 and 178 — Applicability — Application 

to file award passed under Arbitration Act, 

Art. 181 is not restricted to applications under the 
Civil Procedure Code but extends to all applications not 
provided for in the schedule. An application to file an 
award passed under the Arbitration Act is governed by 
Art. 181 and not by Art. l78 which applies only to 
applications under the Civil Procedure Code. \Mir 
Ahmad and Soofiy JJ.) PEOPLES BANK OF NORTHERN 
INDIA, Ltd. V. Lekhu Ram. 192 I.C. 758 = 

13 B. Pesh. 44 = A.I.E. 1941 Pesh. 3. 

■ Arts. 181 and 182 — Applicability — Execution 
sale set aside— “Application under <7.21, R. 93, C.P, 
Codes by unsuccessful auction-purchaser for refund of 
poundage and interest — Starting point — Appellate order 
or original order. 

An execution sale was set aside by the original Court 
on 15 — 11 — 1934. The matter was carried in appeal up 
to the High Court by the auction-purchaser and by 
others, and the appeals were finally disposed of on 
6 — 10—1937. In 1938, the auction-purchaser applied 
under O. 21, R. 93 for refund of the poundage and 
interest on the purchase-money, the actual purchase- 
money having been recovered by him through the Court 
earlier. 

Helds that the dale of the appellate Court’s decree and 
not the date of the original Court’s order setting aside 
the sale should be taken as the starting point of limita 
tion, and the application was therefore not barred. 

Quaere, whether Art. l8l or 182 of the Liaiitation 
Act should be applied to such a case ? {Fandrang Rao 
and Kings JJ,) VEERASWAMI v. NaMMAYYA 

64 L.W. 98 = 1941 M.W.N. 769 = 
A.I.E. 1941 Mad. 761=(1941) 2 M.L.J. 121. 
Art. 181 — Applicability — Restitution proceed- 
ings — Starling point of limitation. See 1940 Dig., Col. 
820. Ujagar Singh v. Likha Singh. 

193 1.O. 387=13 E.A. 406 = A.I.K. 1941 All. 28. 

Arts. 181 and 183 —Applicability — Award 
under Arbitration Act filed in High Court — Execution 
—Limitation. See ARBITRATION ACT, S. 15. 

43 Bom.LE. 1006. 

Arts. 182 and 183— Applicability— Decree of 

Presidency Small Cause Court — Execution by Civil 
Court of original jurisdiction — Limitation. See C. P. 

Code, S. 48. 7Cut.LT.45. 

Art. 182 — Continuation — General application 

against rent and movables — Second application against 
movables. 1940 Dig., Col. 820. MohabBE Ali 
Khan v . Chhotey. 1941 A.L.J. (Snpp.) 6. 

—Art. 182 — Continuation of execution application 
— Execution in respect of crops in different plots. 

Where the original application asked for execution 
against the movable property to be pointed out by the 
servants of the decree-holder and attachment of crops in 
the following plots, and the subsequent application re- 
ferred to the attachment of different crops in different 
plots, it was held that the later one was not in continua- 
tion of the prior one. {Harper, S. M. and Sathe, J. 
M.) TiRKHA V. NAZEER BtGAM. 

1941 A.L.J. (Supp.) 19 = 1941 A.W.R. (Eev.) 185— 
^ 1941 O.A. (Supp.) 129 = 1941 E.D. 106. 

Art. 182 — Final decree in partition suit — Exe- 
cution— Limitation— Starting point. See 1940 Dig., 

Col. 821. Ram Narainz/. Maharaj narain 

192 I.C. 93 = 13 B.L. 354. 

Art. 182— Final decree in partition suit— Execu- 
tion — Suspension of limitation— Dispute relating to 

Y. D. 1941—50 
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adequacy of stamped paper. See 1940 Dig., Col. 821. 
Ram Narain z/. maharaj Narain. 

192 1 C. 93 = 13 E.L. 354. 
' ■ ■ ’ Art. 182 (1) — Award — Execution— Limitation 
— Starting point — Co-operative Societies Rules, R. 22. 

Awards under R. 22 of the Co-operative Societies 
Rules are executable as decrees and this being the case, 
the provisions of Art. 182 (1) of the Limitation Act are 
applicable. Under that article the period of Ilmitatiotv 
is three years from the date of the award. The date of 
the award does not mean the dare written therein but the 
date on which such award is officially communicated ta 
the person or persons affected thereby. (Edgley, /.) 
LAKSHMI NaRAYAN KOLEY V. LALIT MOHaN 

BhaiTachaRjya. I.LE (1940) 2 Cal 460 = 

194 I C. 35= 13 E C. 473 = A.I.E. 1941 Cal. 152, 

Art. 182 (2) — Starting point. 1940 Dig.,. 

Col. 822. PaNDURANG V. KUNWaR LaL SINGH. 

I.L E. (1941) Nag. 199 = 
192 I.C. 270 = 13 R N. 229 = A.I.E 1941 Nag. 19. 

Art. 182(2) — '‘Appeal’’ — Meaning of — Appeal 

against order dismissing judgment debtor’s application 
to record satisfaction of decree — If saves limitation for 
execution. See 1940 Dig., Col. 821. SeethaRAMA 
CHETTIAR V. ABl-UL RaHIMAN SaHIB. 

AJ.E. 1941 Mad. 40 = (1940) 2 M.L J. 371. 

Art. 182 (3j — Applicability — Rejection of 

review application — T tme — If enlarged , 

Art. 182 (3) of the Limitation Act is not applicable 
to cases where an application for review has not been 
granted but rejected, and in such cases limitation is not 
enlarged under the article. {Fazl AH and Rowland^ 

JJ.) Mahomed Nazir v. alauddin Ahmad. 

20 Pat. 613=194 1.0. 608= 14 B.P. 10= 
1941 P.WN. 477=7 B.E. 799 = 22 Pat.L T. 26 = 

A.I.E. 1941 Pat. 213. 

- - -Art. 182 (4 ^ — Amendment of time-barred decree 
— E xecution — U mitaii on . 

Art. 182 (4) of the Limitation Act lays down clearly 
and without reservation that when a decree has been 
amended the period of limitation is three years from the 
date of the amendment. It is not stated that the amend- 
ment should have been made within three years from- 
the date of the original decree or at a time when the 
original decree was subsisting. It is not the function of 
the executing Court to question the correctness or pro- 
priety of the amendmen. of the decree, {Tek Ckand 
and Sale. JJ.) IMAM DiN v. PEOPLES INSTAL- 
MENT AND Saving Bank, Ltd. 

I.L.E (1941) Lah. 659= 196 I.C. 250 = 14 E.L. 61= 

43 P.L R 11 = A.I.E. 1941 Lah. 131. 
——Art. 182 (5) — ''^Appeal*' — Meaning of — Appli- 
cation by judgment’debtor to record satisfaction of 
decree — Dismissal — Appeal — If saves limitation for 
execution of decree. 

An appeal against an order dismissing the application 
of the judgment-debtor to record satisfaction of the 
decree does not amount to an “appeal” within the mean- 
ing of Art. 182 (5) of the Limitation Act. and would 
not save limitation for execution of the decree. {Leachy 
C.J.and Happen, J) SeETHARAMA ChETTIAR 

Sheikh abdul rahiman sahib. 

I.L.E (1941) Mad. 703= 1941 M.W.N. 438 = 
53 L.W. 645 = A.I.E. 1941 Mad. 616 = 

(1941) 1 M.L.J. 614. 
——Art. 182 (6 ) — Application in accordance with 
law — Application neither signed nor verified but Court 
acting upon it. 

An application is required under the provisions of 
O. 21, R. 11, C. P. Code, to contain certain particulars 
and to be signed and verified. It is the duty of the 
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Court when it is presented to check the application to 
see that the necessary particulars are given under O. 21, 
R. 17 and the Court is then empowered either to reject 
the application or require its immediate amendment or 
its amendment within a 6xed time. If the Court takes 
none of these actions but acts also upon the application 
the Court must be deemed to hold the application to be 
in accordance with law. {Almond, J C.) SUNDAR 

Singh v. Khilanda Kam. A.I.E. 1941 Pesh. 103. 

- Art. 182 (5) — Construction — Insolvency of 
judgment-debtor — Time spent in Insolvency Court- 
Deduction if permissible, Seg 1940 Dig , Col. 822. 
SETH NaNDLAL V. KaMDaTTA. 191 I.C. 554 = 

13 R.N. 201 = A.I.E. 1941 Nag. 60. 

Art. 182(5) — Final " order '—^Meaning of. 

The words “final order” in Art.Bl82 (5) of the 
Limitation Act mean only the order by which an execu- 
tion application is finally disposed of. {Pandrang How 
and King, JJ.) ALaGAPPA CHETTIAR v. RaMA 

Krishna Ayyar. 54L.W. 317 = 

A.I.E. 1941 Mad. 858 = (1941) 2M.L.J. 493. 

Art. 182 (6)— order*' — Order requiring 

applicant to comply with directions of Court — Applica- 
lion returned for attending to directions of Court — 
Failure to re~present within reasonable titm^Subsequent 
re presentation after decree had become barred along 
with fresh application — Limitation, if saved— Revival . 

A “final order*' within the meaning of Art, 182 (5) of 
the Limitation Act means an order putting an end to 
the application in respect of which it is made and not 
merely the last order in point of time. An order requir- 
ing the applicant to do something in order that the 
Court may proceed with his application does not even 
contemplate the end of the petition, and such an order 
is in no sense a final order. An application returned for 
complying with certain requirements andjiot rc-presenttd 
within a reasonable time, even if none was fixed by the 
Court, cannot be held to be of any avail, and no ques- 
tion of improper dismissal or illegal dismissal would 
arise in such a case, such an application cannot be 
deemed to be pending or revived so as to save limitation 
under Art. 182 (5). .A final decree for sale on a mort- 
gage was passed on 2Ut October, 1932, and an applica- 
tion for execution was filed in 1933. Notice was ordered 
and the petition was dismissed for non-payment of 
batta. On 23rd August, 1934, another petition was 
filed by the Official Receiver in whom the estate of the 
decree-holder had vested and it was returned on 13th 
September, l934, for complying with certain require- 
ments. After various re-presentations and returns, the 
petition which was uniegistered was again returned on 
l5th January, 1935. with the endorsement that the direc- 
tions of the Court had not been attended to, and it was 
not again re-presented until 18th August, 1937, when it 
was presented along with a fresh execution petition. It 
was not. however, accompanied by any application to 
excuse the delay nor was the Court requested to excuse 
the delay. The reason for the delay was not slated, and 
execution of the decree was barred by that time. 

Held, that the order of I5tli January, 1935, was in no 
sense a '‘final order” within the meaning of Art. 182 (5) 
of the Limitation Act. The suspension of the procee- 
dings till then was due to the actor default of the 
decree.hoicler in not re presenting the petition, and In the 
■circumstances it could not be deemed to be pending or 
revived, and hence the fresh execution petition filed on 
18th August, 1937, Was barred by limitation. {King and 
Lakshmana Ran, JJ.) OFFICIAL RECEIVER, RAMNaD 

t'. NaRayaN.aSwami ThevaR. 64 L.W. 708 = 

(1941)2ML.J. 1018. 
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Art. 182 (5) — Final "order" — Order returning 

application for transmission of decree to another Court 
as decree had not been received from transferee Court-^ 
If saves limitation. 

In 1932 the decree-holder applied to the Court which 
passed the decree to transmit the decree for execution to 
Bombay. On 30 — 8 —1932, the Court passed an order 
directing transmission In February, 1935, another 
application was made to the Court again praying that 
the decree should be transferred to Bombay for execu- 
tion. The order endorsed on that application on 
27 — 2—1935. was : “copy of the decree has not been 
received from the High Court, Bombay— returned.'* On 
22—3—1935. this application was again presented before 
' the Court, but l.he Court held that it was barred by 
limitation. 

Held, that the order passed by the Court on 
27 — 2—1935 was a “final order” within the meaning of 
Art. 182 (5) of the Limitation Act, as by that order the 
Court decided that it would have nothing further to do 

with the application, and the application, filed in 1937, 

even taken as a fresh application was in time. {Pandrang 
Row and King, JJ ) KaNOASAMI ChETHAR v, 

GokuldaS Madanji & Co. 64 L.W. 34 = 

1941 M.W.N. 627 = A.I.E. 1941 Mad. 731= 

(1941) 1 ML. J. 837. 

‘“Art. 182 {&)—*'Final order''— Order stating 
that appeal has abated — ]f final order. 

An order staling that an appeal from an order allow- 
ing execution of decree has abated comes within Cl. (5) 
of Art. 182 of the Limitation Act and lime runs from 
the date of such order for the execution of the decree. 
{Pandrang Rmo and King, JJ.) KUNJITHAPaTHAM 

PiLLAi V. Saraswathi Ammal. 196 I.O. 94 = 
14 R.M. 247 = 63 L.W. 726=1941 M.W.N 633= 
A. I R. 1941 Mad. 671 = (1941) 2 M.L.J. 66. 

"Alt. 182 (6) — Final order — Order that Letters 
Patent appeal has abated. 

.40 order by which the High Court declares a Letters 
Patent appeal to have abated is a final order within the 
meaning of Art. 182 of the Limitation Act. It is in 
effect an affirmation of the decree of the learned Judge 
of the High Court and limitation only begins to run 
against the decree-holder from the date of ^uch order 
and not from the date of the decree under appeal. 
{Iqbal Ahmad, C.J.and Collister, J.') MUKUPHAR v. 

Mahabir Singh. 1941 A L.J. 480 = 

1941 O.A. (Supp.) 685 = 1941 A.W.R.(H.C.) 256= 

1941 R.D. 767 = 1941 A.L.W. 836 = 

A.I.E. 1941 All 371. 

“Art. 182(5) — ”/// accordance with laiv — Appli- 
cation for larger amount than is due under decree— If 
saves limitation. 

An application by .a decree-holder to execute his 
decree for more than is due to him is not in itself an 
application not in accordance with law. The .appellant 
obtained a decree for Rs 1,600 ^4- against three 
defendants on 1st October, 1929. The fiT>t defendant 
applied to h.ivc the decree set aside and an order was 
passed in his favour that it would be set a^^ide if he 
deposited a sum of Ks. 1,100 and odd. Some of this 
money was deposited but not all on 27th June. 1930. A 
revised decree was passed by the Court taking into 
account the amount paid by the first defendant. The 
appellant filed a number of execution applications from 
1932 to 1936, on the assumption that the li.aMlity of the 
deHulant-^ w.as that recorded in the original car 
decree. In e.xecutlon in February, 1937, the first defen- 
dant s properties were brought to sale, but an application 
was filed to set a<ide the sale bv the guardian of the 
first defendant’s children. Pending this, the decree- 
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Jiolder also asked the Court to set aside the sale on the 
.ground that the sale fetched an amount larger than was 
due to him. The sale was set aside. In July, 1937, the 
appellant applied again for execution, basing his claim 
•on the revised decree of 1930. The plea of limitation 
was raised. 

Held^ that the applications of the appellant between 
1932 and 1936. must be deemed to have been made in 
•accordance with law within the meaning of Art. 182 (5) 
‘Of the Limitation Act, and the application of July, 1937, 
'must therefore be held to be in time. {King, /.) 
SUBRAMANUN CHEniARr/. Muthuswami Goun- 
©AN. 53 L.W. 165=1941 M.W.N. 171 = 

A.I.E. 1941 Mad. 528 = (1941) 1 M.L.J. 267. 

Art. 182 (5) — “In accordance with law” — 

Assignment of decree to several persons jointly — Appli- 
cation by one alone for execution — If saves limitation. 

See C. P. Code, O. 21, R. 15. 43 Bom.L.E. 883. 

Art. 182 (5)— “In accordance with law”— 

Decree against family property in the hands of defendant 
— Application for arrest of defendant — If saves limita- 
tion. See 1940 Dig., Col. 824. NanJUNDA CheitY v. 
Lakshmanan CHEITIAR. 192 I.c. 210= 

13E.M. 638-A.LE. 1941 Mad. 30 = 

(1940) 2 M.L.J. 502. 

■ Art. 182 (6) — “In accordance with law” — Exe- 
cution application by assignee of decree — Assignment 
subsequently declared void — Application by assignee — If 
saves limitation. See 1940 Dig., Col. 824. Ram- 
'CHANDRA KRISHNaJIZ/, ViTHU GOVINP. 

13 E.B 304 = 19310. 79=A I.E 1941 Bom. 65. 

"Art. 182 (6) — “In accordance with law" — Mea- 
ning of — Application for transfer of decree to Court of 
another District which for the time being has no juris- 
•diction to execute the decree — If saves limitation. See 
1940 Dig., Col, 824. BlSHUNOEO NARAIN MISSIR v. 
RaGhunath Prasad. 191 I.C. 696 = 13 R.P. 339 = 

7 B.E. 245. 

Art. 182 (5) — “In accordance with law” — 
Mortgage decree — Assignment — Deed not registered — 
Effect — Application by transferee — If saves limitation 
for subsequent application after taking registered deed. 
See 1940 Dig., Col. 824. Vythinatha Padayachi 
V. AmmaLU AmmaL. 191 i.c. 795= 13 E.M. 508 = 

(1940) 1 ML. J. 695 
Art. 182 (5) — Proper Court*' — Court trans- 
mitting decree to another Court for execution — Subie- 
^uent application to Court transferring decree — If one 
made to proper Court. 

A Court which transmits its decree for execution to 
another Court does not thereby divest itself of all its 
jurisdiction but has jurisdiction to take certain measures 
in execution. It is therefore a “proper Court” within 
the meaning of Art. 182 (5) of the Limitation Act, and 
an application made to it is a valid application which 
would save limitation under Art. 182 (5). {Pandrang 
Row arid King, //.) KANDASAMI CHETTIAR V. 
•GoKULDAS MadanJI & Co. 54 L.W. 34 = 

1941 M.W.N. 627 = A,I.E. 1941 Mad. 731 = 

(1941) 1 M.L.J. 837. 
——Art. 182 (5) — Step-in aid — Application for 
transfer of decree to another Court for execution — If 
saves limitation. See 1940 Dig., Col. 825. Kishundeo 

NARAIN MlSSlR*'. RAGHUNATH PRaSAD. 

191 1 C. 695=13 E.P. 339 = 7 B.E. 245. 

■ Art. 182 (5) — Step-in aid — Application for 
dransfer of decree — Judgment’debtor known to be 
.dead. 

An application for transfer of a decree to another 
Court for execution made at a time when the judgment 
'•debtor is known to the decree-holder to be dead, is a 
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valid step‘in-aid of execution and would save limitation. 
{Henderson, J.) RaDHABALLAV BASAK z/. MaHEN- 
DRA Kumar Sen. 45 O.W N. 342. 

Art. 182 (6) — SteP-in~aid — Application for 

withdrawal of money awarded upon rateable distribu- 
tion — Order on — If gives fresh start of limitation. 

An application by a decree-holder for withdrawal of 
the money awarded to him upon rateable distribution is 
not a siep-in aid of execution, and the order on such an 
I application, being merely a ministerial order, does not 
furnish a fresh starting point of limitation. {Harries, 
C.J. and Shearer, J,) NOORUL HODA v. RAI NOHAR 

PRASAD Varma. 193 I.C. 566 = 13 B.P. 606 = 
22 Pat.L.T. 792= 1941 P.W.N. 569 = 7 B R. 666= 

A.I.E. 1941 Pat. 428. 

■ “ Art. 182(6) — Step-in-aid — Application in parti- 
tion suit for preparation of formal decree sheet on 
stamped paper. See 1940 Dig., Col. 825. RAM 
I Narain V. Maharaj Narain. 192 I.c. 93= 

13R.L 364. 

Art. 182 (6) — Step m aid — Application to re- 
cord part payment or adjustment of decree debt under 
0.21, R. 2, C. P. Code — If saves limitation. 

An application made to the Court to record a part 
payment or adjustment of the decretal debt under O. 21, 
R. 2, C. P. Code, is not a step-in aid of execution which 
will prevent limitation running under Art. 182 (5) of 
the Limitation Act. Such an application to record an 
adjustment under O. 21,R. 2,is a mere certificate and 
is no application at all under Art. I8I or Art. 182. 
{Beaumont, C.J. and Sen^ /) ATMARAM NEMCHAND 
V. Mallappa APPAvya. 43 Bom L.E. 880. 

’■ Art. 182(5) — Siep-in-aid — Application to trans- 

fer decree to another Court for execution — No execution 
application pending, .5^^ 1940 Dig.. Col. 826. Ram- 
NARAYAN JAGANNATH V, RADHAGOBINDA DeBNATH. 

191 1.C. 674=13 E.C. 269. 

Art. 182 (5) — Step-in-aid — Claim to attached 

property — Order allowing— -Suit by decree-holder—lf 
step-in-aid — Suit finally dismissed— Execution appli- 
cation within three years but beyond three years of prior 
execution petition^! f barred. 

An application, to constitute a step-in-aid of execu- 
tion, has to be filed in the- execution proceedmg itself, 
and not in any other suit or proceeding, however, inti- 
mately connected the latter might be with the proceed- 
ings of the former. Where a claim to attached property 
is allowed, a suit by the decree holder to set aside the 
order allowing the claim cannot be regarded as a step- 
in-aid of execution so as to save limitation for afresh 
execution application filed beyond three years of the dis- 
missal of the prior execution petition, though within 
three years of the final dismissal of his declaratory suit. 
The wording of 0.21, K. 63 does not alter the nature or 
character of the claim order or of the suit. The words 
“subject to the result of such suit” in the rule, come into 
operation only when the result of the suit is different 
from the result arrived at by the executing Court. It 
wjuld be different if the suit of the decree holder suc- 
ceeds. The finality or conclusiveness of the order 
allowing the claim in execution is not disturbed by the 
decision of the Civil Court in the declaratory suit, 
particularly when the result of the adjudication by both 
the tribunals is the same. The suit cannot be regarded 
as a continuation of the execution proceedings. {Ven- 
kataratnana Rao and Abdur Rahman. JJ.) RaMA 
SUBBAYYA V. 'I HIMMIAH. 54 L.W. 45= 

1941 M.W.N. 752 = (1941) 2 M.L.J. 754. 

' " "’Art. 182 (5) — Step-in-aid— Decree of British 

Indian Court — Application for transfer for execution to 
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LIMITATION ACT (1908), Art. 182, 

Native State having reciprocal ar rangement with 
Govcrnnu lit of India— ‘I t stepdn^aid. 

Held by the full Bench, Horwill, dissenting. — An 
application to a Court in Hriti^^l Inoia to send a decree 
passed by it for execution to a Court in a Native State, 
there being reciprocal arrangement between that state 
and the Government of India whereby the decrees of the 
state shall be executed in British India and the decrees 
of liritish Indian Courts shall be executed by the Courts 
in that state, is a step-in-aid of execution under 
Art. 182 (5), Limitation Act, and the order on such 
application starts a fresh period of limitation. {.Leach, 
C.J, V enkataramana Rao, Abdur Rahman^ K rtshna~ 
swamy Aiyangar and Horwill, J Jf) CHINNASAMI 
PILLAI V. ANNAMALAI CHETTY. 

I.LR. (1941; Mad. 574 = 195 I.C. 676 = 
14R.M. 214=1941 A.W R (Supp )7i2) = 
1941 O.A. (Supp.) 297 = 63 L.W. 145 = 
1941 M.W.N. 127 = A.I R. 1941 Mad. 309 = 

(1941) IM.L J. 242(F.B.). 

— Art. 182 (7) — Instalment decree — Default 

clause — Execution on default - Lt nutation. 

Where it is provided in a decree for the payment of 
money by instalments that ‘in case of any default the 
whole shall accrue due at once/ as soon as there is a 
default the decree holder is entitled to enforce his claim 
for the payment of the entire amount due except in res 
pect of such amount as has become time baried. The 
execution application would be within lime so far the 
Instalments falling due within three years of the applica- 
tion are concerned. {Bennett, J.) MaTA DiN v. 
SITA RAM. 19410 A. 915 = 

1941 A.W.R.CC.C.) 340 = 1941 O.W.N. 1205. 

Art. 182 (7) — /nstalmeni decree *— Default 

clause — Execution — Limitation^' Principle governing. 

In the case of a decree payable by instalinenl.s which 
provides that in default of payment of any one instal 
ment the whole amount due would become payable, the 
decree-holder applying for execution, can rely on the 
decree as a whole for the purpose of limitation, even 
though his application Lir enforcement of the default 
clause may be barred. {Bennett and Madeley, JJ.') 

PEOPLhS Rank of Northern India. Ltd. v. Aijaz 
ALI. 1941 O.W.N. 1313 = 

1941 A.W.R. (C.C.) 382= 1941 O.A. 987. 

Art. 183 — Applicability — Arbitration Act — 

Award filed in High Court — Execution — Limitation, 
See ARBI I KATION ACT. S, l5. 43 Bom L.R. 1006. 

LOCAL AUTHORITIES LOANS ACT (IX OF 
1914) S. 4 — Scope — Loan by Panchayat Boxrd tuilhout 
sanction — Effect— Right of creditor to return of money 
— Contract Act, S. 65. 

Where a F^anchayat Board contracts a loan without 
obtaining the sanction of the Local Government as re- 
quired by the rules framed under S. 4 of the Local 
Authorities Loans Act, the contract is void and no suit 
to enforce it would lie. But the creditor ma> in a proper 
case be entitled to the restoration of his money under 
S. 65 of the Contract Act. (Rtng,/.) SUBBA RAO t/. 

Venkatapuram Panchayat Board. 

1941 M.W N. 885 = 64 L.W. 488 = 

(1941) 2M.L.J. 216. 
lower BURMA LAND AND REVENUE ACT 

(I^ UF 1876), Ss, 65 QQd 66 — /urisdiction of Civil 
Court-Sale by township officer for arrears of land re- 
venue— Suit to set aside. 

With regard to the assessment and collection of land 
revenue the (Lower) Burma Land and Revenue Act 
specifically applies. It is not necessary to make any en- 
quiry to see whether it does so or not. There is no pre- 
liminary question of whether arrears exist before the 
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case is taken up by the revenue officer, and accordingly 
this question is one for him to determine. In view of 
Ss. 55 and 56, the Civil Court has no jurisdiction to 
decide the question as to arrears of land revenue or 
default or both and consequently it cannot entertain a 
suit to set aside a sale by a township officer for arrears- 
of land revenue. {Roberts, C.J , Mosely and Dunklev, 

JJ.) AH Twe zy Ma Mai Sein. 

1941 Eang.L.R. 7=193 I.C. 372=13 E E. 248 = 

„ A.LR, l941Rang.97(F.B.)v 

S. b^—ApphcabiliiySuit to set aside revenue 

sale at “which Government was purchaser. 

Per Dunkley, y.— -Where the Government purchases 
a land at a revenue sale and settles the holder of the 
land as a licensee, the (>ovetnment is a necessarj party 
to a suit to set aside the aforesaid sale and consequently 
S. 56 would apply, (Roberts, C.J., Mosely and Dunkley, 
JJ.) AH TwEt/. Ma Mai Sein. 

1941 Rang.L.R. 7= 193 I.C. 372= 13 R.R. 248 = 

A.I.E. 1941 Rang. 97 (F.B.). 

MADRAS ACTS. 

Agriculturists' Relief Act (IV of 1938). 

Board of Revenue Standing Orders. 

Borstal Schools Act (V of 1926). 

Children Act (IV of 1920). 

City Municipal Act ( IV of 1919). 

City Police Act (III of 1888). 

City Tenants’ Protection Act (III of 1922). 
Civil Rules of Practice (High Court). 
Co-operative Societies Act (VI of 1932). 

Court of Wards Act (I of 1902). 

Criminal Rules of Practice < High Court) , 

Debt Conciliation Act (XI of 1936). 

District Municipalities Act (V of 1920). 

Electoral Rules 

Estates Land Act (I of 1908). 

Forest Act (V of 1882). 

Gaming Act (III of 1930). 

General Sales Tax Act dX of 1939). 
Hereditary Village Offices Act (III of 1896). 
High Court Rules (Original Side). 

Hindu Religious Endo'wments Act(ll of 1927)^ 
Impartible Estates Act (H of 1904). 

Land Encroachment Act (III of 1905). 

Local Boards Act (XIV of 1920). 

Malabar Tenancy Act (XIV of 1930). 
Marumakkathayam Act (XXII of 1933). 

Motor Vehicles Taxation Act (III of 1981). 
Namhudri Act (XXI of 1933 '. 

Prevention of Adulteration Act (III of 1918\ 
Prohibition Act (X of 1937) 

Revenue Recovery Act (II of 1864). 

Survey and Boundaries Act (IV of 1897). 

Town Nuisance Act (III of 1889) 

Village Courts Act (I of 1899). 

MADRAS AGRICULTURISTS' RELIEF ACT (IV 
OF 1938) — Applicalulii> — Suit by usufructuary niortga* 
gee for possr^ession — If one to enforce debt — Lessee from 
mortgagor subsequent to mortgage — Right to raise plea 
that debt should be scaled down, 1940 Dig.. Col. 
829. Varahalayya t'. MaTI'APAI.LI Kaju. 

AT.R. 1941 Mad. 21 = (1940) 2 M L. J. 290. 

Applicability — Su*ety for debtor — Amount scaled 
down as against debtor under Act — Surety not agri' 
culiurist Right to claim benefit of pro lanto 
—Contract Act, Ss. \2$and 134. 

S. 1?8 of the Contract Act lays down only the general 
principle governing the interpretation of contracts of 
guarantee and does not purport to govern the relations 
between parties as a result of subsequent events after the 
contract has been entered into. While the release of the 
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I 

jprincipal debtor by the act or omission of the creditor 
has the legal consequence of discharging the surety 
under S. l34 of the Contract Act, no such result can 
follow when the principal debtor is discharged by opera- 
tion of a law or statute subsequently enacted; in such a 
case the surety cannot claim discharge protanto with the 
principal debtor. Hence a non-agriculturist surety is 
liable for the full amount of the debt even though the 
principal debtor who is an agriculturist w'ould be liable 
only for the amount as scaled down in accordance with 
Madras Act IV of 1938 (^Wadsworth and Patanjali 
Sastri, //.) SUBRAMANIAN CHETTIAR CHINNA- 
MUTHU BatCHa ROWTHEK. 64 L.W. 553 = 

1941 M.W.N. 992 = (1941) 2 ML. J. 751. 

- Mortgage decree debt due by Hindu joint family 
— Application for scaling down by one member — Relief 
under Act if restricted to his share — Relief if restricted 
only to agricultural land included in mortgage. 

1940 Dig., Col. 829. SuBBU Pandara.m v. I.akshmi- 
'NARAYANA CHEITIAR. 192 I C 62 = 

13 R.M. 623 (1)= (1940) 1 M.L J. 300. 

Scope — If invalid as affecting rights under 

.Negotiable Instruments Act — Government of India Act. 

The provisions of the Madras Agriculturists’ Relief 
JVct are not invalid even though they may affect the 
rights of parties under the Negotiable Instruments Act. 
\Wad5worth and Patamali Sastri, JJ.) KaRUPPA 

^GOUNDANz/. T. R. Narayanaswami & Co. 

4 F.L.J.(H.C.) 398 = 64 L.W 577 = 

(1941) 2 M.L. J. 808. 

" Scope — If invalid or inoperative to affect decree 

• or order of Privy Council-Competency of Provincial 
Legislature. See GOVERNMENT OF INDIA ACT 

(1935), bS. 99 AND 100. 54 L.W. 107 = 

(1941) 2ML.J.125. 
...^Scope — If ultra vires — Decree on promissory note 
_passed before Act — Scaling down pravisions^V alidity 
of — Government of India Act, S-iOO — Construction — 
Pith and substance theory. 

Per Gwyer, C. J. and Varadachariar, J. — It must 
Inevitably happen from time to time that legislation 
though purporting to deal with a subject in one list, 
touches also on a subject in another list, and the different 
provisions of the enactment may be so closely intertu ined 
that blind adherence to a stiictly verbal interpretation 
W'ould result in a large number of statutes being declared 
-invalid because the legislature enacting them may 
appear to have legislated in a forbidden sphere. Hence 
the rule has been evolved whereby the impugned statute 
is examined to ascertain its “pith and substance*' or its 
“true nature and character/’ for the purpose of deter- 
mining whether it is legislation with respect to matter in 

• this list or in that This rule of interpretation is equally 
applicab e to the Indian Constitution Act, and may be 
accepted as a guide for the interpretation of the Govern- 
ment of India Act. It is clear that the pith and substance 

- of the Madras Act IV of 1938, whatever it may be. cannot 
at any rate be said to be legislation with respect to nego- 

’ tiable instruments or promissory notes; it is immaterial 
' that many or most of the debts with which it deals are 
>4n practice evidenced by or based upon such instruments. 
That is an accidental circumstance which cannot affect 

• the question. The validity or invalidity of the Act can- 
not vary with money-lenders' practice. 

therefore be challenged as invading the forbidden field 

- of List I referred to in S. lOO (1) of the G wernment of 

India Act, and is therefore tntramres. where 

the liability on which the Act operates is a liability under 
a decree of Court passed before the Act in a suit on a 

j-promissory note, it ceases to be a debt evidenced by or 
.^ased on a promissory note, as that is merged in the 


MADRAS AGRIC. RELIEF ACT (1938), S. 3, 

decree and has become a judgment-debt. The judgment- 
debt being already in existence when the Act was passed, 
the Act neither affects nor purports to affect any liability 
on a promissory note. The provisions of the Act in their 
application to a decree obtained on the promissory note 
are within the C'-mpetence of the Madras Legislature to 
enact. It cannot be broadly slated that the Act does 
not really affect the principles embodied in the Negotiable 
Instruments Act. It is doubtful whether any Provincial 
Act could, in the form of a Debtois’ Relief Act funda- 
mentally affect the principle of negotiability, or the rights 
of a bona fide transferee lor value. 

Snlaiman^ J. — There can of course be no doubt that 
the doctrine of pith and substance is of a general appli- 
cation. The substance of the impugned Act is to give 
relief to agiiculturists in respect of interest accruing upon 
the debts due from them and the scheme of the Act is 
without doubt to benefit agriculturists as a class and 
relieve them from the onerous burden of high interest. 
Taking all the provisions together and considering the 
Act as a whole, it cannot be doubted that it is with res- 
pect to matters in Lists II and III and it is most difficult 
to place it outside these two Lists. But List I, entry 
No. 28, specially and expressly assigns cheques, bills of 
exchange, promissory notes and other instruments to the 
Federal legislature and it is impossible to deny that the 
Act encroaches upon the field covered by such instru- 
ments. A legislation which is with respect to decrees 
passed on promissory note is necessarily also with respect 
to promissory notes. The effect of Ss. 8 and I9 of the 
Madras Act IV of 1938 is to compel Courts to reopen 
decrees passed on the basis of promissory notes before 
the Act came into force, and recalculate the amounts due 
on them disallowing all interest outstanding on 
1 — 10 — 1937, and even the principal if double the 
amount has already been paid by way of interest. The 
Act thus being repugnant to an existing Indian law relat- 
ing to promissory-notes, which is really a Federal 
subject, is void to that extent. Th^re is, however, 
nothing in the Act which really conflicts with any provi- 
sion of Hindu Law and any repugnancy to the Contract 
Act is cured by the assent of the Governor-General. 

Varadachariar^ J. — As there is no provision in the 
\ct deaiVmg in terms with negotiable instruments, any 
objection based on the wide scope of the Act may be 
obviated by so interpreting the general terms used in the 
Act as to limit them to cbses with which alone the Legis- 
lature was competent to deal, (Gwyer, C,J., Sulaiman 
and Varadachariar, JJ') SUBRAMANIAN CHETTIAR 

V muthuswami Goundan. 

ILR. (1941) Kar (F.C ) 25 = 192 I.C. 226 = 
13R.F,C 47 = 53 L.W. 109= 1941 MW.N. 100= 

46C.WN.(F.R.)1 = 1941 O A 237 = 
1941 A.W.E, (Rev.) 192= 73 0 L J. 1 = 
19410.WN, 425 = 22 Pat.L.T 166= 
1941 P.W.N. 98 = 1941 O LR. 357 = 3 F.L J. 157= 
1941 R D 205=7 B.R 523 = 1941 A L.W. 329 = 
A I R. 1941 F C. 47= (1941) 1 M L.J (Supp.) 

-S. 3 — Firm of money lenders — Claim to be 

"agriculturist' — Sustainability. 

It is clear with reference lo the definition in S. 3 of 
Madras Act IV of 1938 that a firm of money lenders 
cannot be an agriculturist (V'adsworth and Pataniali 
Sastri,JJ') RAMANATHAN CHETTIAR r/. SEETHA- 

RAMA AIYaR. 1941 M.W.N. 166 = 53 L W. 105 = 
A.I.R 1941 Mad. 537 = C194l) 1 ML.J. 172. 

S. 3, Proviso A — Partnership— Assessment to 

income tax— Claim by partner to be agriculturist — 
Sustainability. 

Where a partnership is assessed to income-tax, what 

is really assessed is the income of the individual 
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partners and an individual partner cannot therefore 
claim the benefit of Madras Act IV of 1938. Whether 
the individual partner's income falls below the taxable 
minimum or not, he is undoubtedly subjected to income- 
tax when the partnership is assessed, and he therefore 
comes within the proviso A to S. 3 of the Act. Hence 
he cannot be deemed to be an agriculturist, i King and 
Paiatiiali Sastri, JJ.') SOMAPP.A t'. VENKATASWAMY 
ChettY. 1941 1 T.R. 284-63 L.W. 686= 

1941 M.W.N. 488 = AJ.R- 1941 Mad. 672= 

(1941) 1 M.L.J. 782. 
S. 3(i) — Ki united Hindu family —J f " undivi- 
ded Hindu family'* for purposes of Act /l^ of 1938. 

The words “undivided Hindu family" in the defini- 
tion of “per.son" in S. 3 ol Madras Act IV of 1938 will 
cover a re-united Hindu family which therefore will he 
disqualified from receiving the benefits of Act IV 
of 1938 where it pays more than I<s. 100 as 
kattubadi. {Wadsworth, /.) RaJLSWaRA KaO V. 
VenKaia Uayanim Garu. 64 L W. 223 = 

1941 M.W.N. 776 = A.I.R. 1941 Mad 846 = 

(1941) 2MLJ. 304. 

Ss 3(2) and 23 — Person owning agrKultural 

lands outside Municipality in addition to other lands 
within the Municipality — If excluded from the definition 
of "Agriculturist" — Sale in execution of judgment 
debtor’s property — Expiry of thirty days without appli- 
cation for confirmation of sale — Debtor if still has 
saleable interest in the property to apply under S. 23 of 
Act IV of 1938, See 1940 Dig., Col. 829. Ra.MA- 

SWAMI lYEk V KOMAl.AVALLl AMMAL. 

195 1.C 165 = 14 RM. 141 = 1941 M.W.N, 176 = 
A.I E- 1941 Mad. 277 = (l940) 2 M.L.J. 1055. 

S. 3 (U), Proviso— Iturden of proof. 19-10 

Dig., Col. 830. PERIASAMI PII.I.AI V, Sivathia ; 
PILLAI. A.I.R 1941 Mad. 112 = 

(1940)2M.L J. 498. 

S. S (11), Proviso A — Applicability — Asse.^s- 

ment to income-tax in 1936-37 in respect of income of 

previous year — If brings a>^ses>ee within the proxiso 

Test to decide. l9fi0 Dig., Col, 830. Rajoo z/. 
Palaniappa Chrttiar. 193 I.C 647 = 

13 R.M. 680 = A I R. 1941 Mad.’ 289 = 

(1940) 2 M.L.J. 817. 
S. 3 (11), Proviso A — Debtor asses.sed to income- 


tax as manager of Hindu joint family — Other members 
of family— If also disqualified. See 1940 Dig., Col. 830. 

Rajoo z/. Palaniappa Cheitiar, 

193 I.C. 647 = 13 R.M. 680 = 
A.LR, 1941 Mad. 289 = (1940) 2 M.L.J. 817. 
S. 3(11), Proviso B— Applicability — No assess- 
ment in two half ve^rs preceding 1 — 10 — 1937— Assess- 
ment in 1938 retrospectively covering half year com- 
mencing I — 4 — 1939 — If excluded from benefit of Act- 
Test to decide. See 1940 Dig., Col. 830. SarveS- 
WARA RAO V. UmaMAHESWARA RaO. 

LL.E. (1941) Mad. 383=196 I.C. 288 = 
14 R.M. 280 = A.I.R. 1941 Mad. 152 = 
„ , (1940) 2MLJ. 841. 

S. 3 (2). proviso {Cf)— Applicability— Usuf rue 

tuary mortgagee of house bound to pay housedax— 
Demand made on mortgagee — Tax paid by owner for 
the two relevant years— Mortgagee— If assessed to tax. 
Where the municipal register indicated that the 
assessee in respect of a house was a mutt to which it 

belonged and the receipts showed that the tax had been 
paid by the mutt for the two years immediately preceding 
1 10 — 1937, though the demand had in the first insr 

ance been made on a usufructuary mortgagee of the 

house who was liable to pay the tax under the contract 

of mortgage and had in fact so paid for some years, it 
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j cannot be said that a finding that the mortgagee was 
assessed to tax in the two relevant years is unjustified, 
buch a finding cannot be said to be perverse or to 
involve an irregularity relating to jurisdiction so as to 
justify interference in revision. It was difficult to treat 
the entries in the register as the sole criierion of assess- 
I mentor to regard the demand for the tax as the sole 
.criterion of assessment. {Wadsworth and Patanjali 
Sastn, JJ.) TiRUGNANAVALLI AMMaL z/ VENU- 
I GOpal Pillai. 54 L W 283 = 

: Mad^831=(1941) 2M L.j. 497. 

S. 3 (U), Proviso 0— Construction and scope 

Mere interest in property in respect of which someone 

IS assessed— If sufficient to exclude person interested 

Actual as.'^essment—Neressity. 45*^^ 1940 Dig., Col 831 
SarVESWAKA RAO 7/. Umamaheswara Rao. 

I.L.R (1941) Mad. 383=19610. 288 = 

14 R.M. 280 = A.I R. 1941 Mad. 162 = 

(1940) 2 M.L.J. 841. 

S. 3 (ii). Proviso c, Expl. — Assessment based 
on enpital value^Kental value— Calculation— Basis , 
j \yhere the assessment on properties is on the basis of 
capital value, under the Exp), to S. 3 (//), FrovisO’ 

C of the Madras .Act IV of 1938, the rental value must 
be calculated at 5 percent of the capital value It is 
not open to the Court to take evidence of actual rent 
paid, ca^'itali^e this on the 5 per cent, basis, and hold 
that the capital value on which the as^ess^■lent was based 
was not the actual figure adopted but the fictitious figure 
thus calculated. {Wadsworth, /.) SubbaRAMAYYA v. 
SuBBIaH. 63 L.W. 391= 1941 M.W.N. 291 = 

A I.R. 1941 Mad 448= (1941) 1 M.L.J. 466. 

Ss. 3 (il) Proviso D and 16— Applicability— 
Kanom held by tarwad paying over Ks. 500 as land 
revenue Suit for redempdon — Par ition of tarwad 
pending suit— Kanom allotted to tavazhi paying less 
than Rs. 500 as land levenue— Application by tavazhi 
for scaling down arrears of rent or michawaram— Main- 
tainability. See 1940 Dig., Col. 831. SooLAPANi 
MOOPlL VaRIAR V. VeeTI II. Vtl.OOR. 

A.I.R. 1941 Mad. 196= (1940) 2 M.L.J. 788. 
S. 3 (11), Proviso D— Construction — Jenmi— 


Payment of land menue—If should be as jenmi. 

The plain words of proviso D to Sec. 3 (ii) of 
Madras Act IV of 1938 apply to any jenmi who pays 
more than Ks. 500 as land revenue. It is not necessary 
that he should pay as jenmi; and it cannot therefore be 
held that one who pays land revenue under a kanom 
deed does not pay land revenue for himself merely 
I because the payment enures for the benefit of hU jenmi. 

I Where a jenmi pays as a jenmi Land revenue of Rs. 430 
and is also liable to ryotwari assessment amount to 
about Rs. 300, he cannot be deemed to be an agricultu- 
rist under Act IV of 1938. The same rule applies also 

to the ca^e of a jenmi who pays land revenue exceeding 
Rs. 500 partly in respect of jenmam land and partly in 
respect of land held on kanom tenure. [Wadsworth, 

y.) Narayanan Nambudiripad t*. Achuthan 
Nayar. 1941 M.W.N. 914 = 64 L.W, 466 = 

(1941) 2 M.L.J. 584. 

1 • D — Construction — Persoii- 

being •^''tlbolder in respect of several estates and paying 

over Rs. as peshkash in all-If excluded from 

Col. 831. NaRAYANA- 
SWAMl KKDDY V VKKRASAMI RKDDY. 

c 214 = (1940) 2 M.L.J. 7U. 

“ Proviso D-Owner of share in shro^ 

tnem paying less than Ks. 100 ar proportionate jodi-If 
agriculturist,' / // 

Where the debtors are owners of only a share in a 
shroinem and the proportionate jodi payable by them is 
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less than Rs. 100, they are not excluded from the cate- 
gory of “agriculturists” entitled to relief under Madras 
Act IV of 1938, even though there may be a theoretical 
liability for the whole of the jcdi laid upon each of the 
shares so far as the Government is concerned. {{Vads- 
worth and Patanjali Sastriy //.) SRINIVASAYYA V, 
OBULA RAJU. 64 L.W. 118 = 1941 M.W.N. 746 = 
A.I.R. 1941 Mad. 74l = (1941) 2 M.L.J. 164. 

S. 3 (iij. Proviso D — “Quit rent, jodi, kattu- 

badi, poruppu or the like” — Meaning of — If include 
kaval fees, road cess and water charges. See 1940 Dig., 
Col. 831. CHANDRAStKARA AYYAR v. OFFICIAL 
RECEIVER, West TaNJORE. 192 I.C. 336 = 

13 B.M. 540 (1) = (1940) 2 M.L J. 461. 

S. 3 (ii), Proviso D — Total payments of land 

revenue by ienmi exceeding Rs. 500 only if other pay- 
ments as ryotwari pattadar are included — Proviso D, 
applicability of. See 1940 Dig., Col. 832. NALUPURAP- 
PATTI MAMMAD V, NARAYANA PaTTAR. 

1941 M.W.N. 34 = A.I.R. 1941 Mad. 306* 

(1940)2M.L.J. 934. 

S 3(ii)(a) — Applicability — Holder of vendor’s 

lien in agricultural land — Right to bene6t of Act, See 
1940 Dig., Col. 832. Singarachariar v, Papathi 
AMMAL. 193 I.C. 896 = 13R.M. 737 = 

A.I.R. 1941 Mad. 127 = (1940) 2 M L.J. 501. 

— S 3 (ii) (a) — Simple mortgagee — If agriculturist 
1940 Dig., Col. 832. PeriaSWami Chettiar 
Ramaswami Goundan. I.L B. (1941) Mad 63= 

195 IC. 697 = 14E M. 219 = 
A.I.R. 1941 Mad. 113 = (1940) 2 M L.J. 613. 

S. 3 (ii) (a) — Simple mortgagee — If agricul- 
turist. See 1940 Dig . Col. 832, SUBBURAMIER 
Venkatachalapathi Aiyar. 

192 I.C. 100 = 13 R.M. 534 = 
(1940) 2ML.J. 516. 
— — S. 3 (3)— — Advance by one partner to 
partnership — If can be scaled dawn. 

An advance made by one partner to the partnership 
does not entail a liability bj the partners to repay that 
advance but rather a mere right in equity to have a claim 
on the assets to the extent of the advance at the time 
of the dissolution of the partnership. Consequently 
such an advance cannot be scaled down as a debt even 
where the partners of the firm are shown to be agricul 
turists within the meaning of Madras Act IV of l938. | 
•There is no reason to suppo.se that “debi” in S. 3 (3) of j 
the Act is meant to include, contrary to usage, an 
unascertained amount. “Liability” in that clause means 
a legal liability, a liability enforceable at law. {Hor- 
wills /.) SAITIRAJU V. VeNKATASATYAM. 

1941 M.W.N. 49=53 L.W.191 = 
A.I.E. 1941 Mad. 410 = (1941) 1 M.LJ. 36. 

— S, 8 (iii)— — Liability to make restitution — 
Claim for restitution against son of original party— 
Liability to be scaled dawn— Insolvency offather— 
Application by son- S, 21, ^ 

The liability to make restitution is a debt, and it is no 
less a debt when due from the son of original party by 
reason of his possession of family property after partition. 
Nor would the insolvency of a Hindu father prevent his 
son from applying for the benefits of Madras Act IV of 
1938 by reason of S. 21 of the Act. Clearly S. 21 only 

bars an application by the insolvent and not by some 

other non insolvent person liable for the same debt. 
{Wadsworth and Patanjah Sasiri^ //.) VINAYaKA 

RAO » JUNIOR prince’s estate. 

RAO (1941) Mad. 496 = 63 L.W.69= 

1941 M.W.N. 96= (1941) 1 M.L J. 467. 
— Ss 3 (3) and 7— Puisne mortgagee— Right to 
apply to scale down— Person liable to pay debt. See 


MADRAS AGEIC. RELIEF ACT (1938), S. 4. 

1940 Dig., Col. 832. PERIASWAMI Chettiar V 

Ramaswami Goundan. I.L.R. (i94i) Mad 6s= 

196 I C. 697 = 14 R.M. 219 = 
A.I.R. 1941 Mad. 113 = (1940) 2 M.L J. 513- 
Ss. 3 (ill), Proviso and 8, lElxyU—ApplL 

cabihty—Sole legatee executing promissory note in 
\9Ztof debts under earlier notes by testator — Testator 
dying in —Right of legatee to benefit of Act- 
Legatee agriculturists but testator not agriculturist 
when he a ted — Effect, 

In 1936, the sole legatee under a will executed a con- 
solidated promissory note in discharge of earlier pro- 
missory notes executed by the testator who died in 1935. 
In a suit on the note, ihe legatee who was an agriculturist 
himself applied for scaling down the debt, 

Helds (1) that in order to treat the suit promissory 
note as a renewal of the earlier promissory notes so as to 
enable the applicant to take advantage of the Explanation 
to S. 8 of Madras Act IV of 1938, the debtor had to 
show that the prior debts were due by an agriculturist 
and that the maker of the earlier notes (the testator) was 
an agriculturist on and after 1—10— 1937, and the tes- 
tator having died in 1935, />., before the relevant period^ 

could not be treated as an agriculturist on 1 10 1937, 

and the Court could not go behind the suit promissory 
note in scaling down; (2) that the debt must conse- 

quently be scaled down under S. 9 as a fresh debt of 
1936. 


{^i^aeres whether if the testator had lived long 
enough to make the definition of agriculturist applicable 
to him, the legatee who was obliged to pay his testator’s 
debts could claim that a fresh document in discharge of 
the testator’s debts was a renewal thereof? {Wadsworth 

J.) Nagabhushanam V. Venkayva 


54 LW 
A.I.R. 1941 Mad. 


.225= 1941 M.WN 863 = 
854 = (1941) 2M.L.J.261. 


S. 3 (iii), Proviso c — Applicability — Assess- 
ment-Propriety of— If can be questioned or gone into 

Forthepurposeof Proviso C to S. 3 (m) of Madras 

Act IV of 1938, the Court can go into evidence as to the 
correctness of the certificate under S. 27 of the Act but 
not as to the propriety of the assessment on the basis of 
which the person is to be qualified or disqualified as an 
agriculturist. If in fact there has been an assessment at 
a certain date it is this assessment which must govern the 
application of the proviso and not some theoretical figure 
which might have been, but was not, adopted. {Wads- 
worth and Patanjali Sastri^ jj) Satyanarayana- 
MURTHI, /^- 63 L W. 108= 1941 M.W.N 173 = 
A.I.R. 1941 Mad 4l3=(194l) 1 m'l.J. 186. 


S. 8 (v) — ^'CreditoP* —Promissory note— 

Endorsee — If creditor. 


There can be no doubt that the endorsee of a promis- 
sory note is the assign of the original promisee even 
though he has greater rights than an assign by deeds- 
and the endorsee is therefore a “creditor” within the 
meaning of S. 3 (z^) of Madras Act IV of 1938. 
{Wadsworth and Patanjali Sasiriy JJj) Karuppa 
Goundan v. T. R. Narayanaswami & Co. 


4 F.L.J. (H.C.) 398 = 64 L.W. 677= 

(1941)2M.L.J. 808. 

Ss. S (v) and 8— ‘Creditor’— if includes succes- 

sive assignees — Renewal in favour of assignee from 
creditor — If renewal to same creditor. See 1940 Dig 

Col. 832 kod.^ndaramayya V Venkata reddi 
A.I.R 1941 Mad. 74 (1) = (1940) 2 M.L. J. 6631 
S. 4 (d ) — Applicability and scope — Debt on 


security of house property alone in Municipality in 
eseistenee on 1.927— Subsequent addition of agri^ 

cultural property as security after Act — Liability of 
debt to be scaled down. 
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MADRAS AGEIC. RELIEF ACT (1938), S. 4. 

Where on the 1st of October, 1937, there is a debt 
already contracted on the security of house property 
alone m a Municipality, which by the terms of S. 4 («/) 
of Madras Act IV of 1938 is excluded from the 
operation of the Act, the addition of further security of 
agricuUiirdi property at a date after the Act came into 
force cannot retrospectively make it a debt contracted 
on the security of property other than municipal house 
property so as to exclude S. 4 (r/) and to bring into 
force Ss. 7 and 8 of the Act. {Wadsworth and Patan- 
jali Sastrt, J/.) MUTHUKARUPPAN CHETTIAR v, 
SUBBIAH CHETTIAR 54L W. 468 = 

1941 M.W.N. 991 = (1941) 2 MLJ. 663 

■S. 4^e) — Corporation — Society formed under 
Societies Registration Act. Set 1940 Dig., Col. 833. 
Kurminamma V. Venkataramahas. 

191 I.C 816=13R.M.512 = (1940) 2 M.L.J. 554. 

‘S. 4 (f) — Applicability— Suffty for next friend 
of minors — Ltabiltly of — If one arising out of breach 
of trust. 

The liability towards the beneficiary of a surety for 
the due discharge by a person under a fiduciary relation- 
ship of his duties .«uch as a surety for the next friend 
of a minor is a contractual liability enforceable only in 
case the trustee commits a breach of trust, and is not 
one “arising out of a breach of trust" excluded from 
the operation of Madras Act IV of 1933 by S. 4 (/) of 
the Act. {Wadstoorth and Patanjali Saitri^ JJ») 
Linga REDDI i*. Subbarami REDDI. 

54 L.W. 697= 1941 M W.N. 1042 = 

(1941) 2M.L.J. 1008. 

Ss. 4 (f) and 10 (2) (ii) — Applicability — Vendee 

of mortgaged property agreeing to discharge mortgage — 
Promissory note to vendee— Debt — If falls under S. 10 
(2)(ii) — Breach of trust, if any. 1940 Dig., Col. 

833. Doraikannu Odayar Veehasami Pada- 
YACHl. 1V»6LC. 276 = 14 B.M 274 = 

A I.R. 1941 Mad. 59 = ( 1940) 2 M.L.J. 661. 

S. 4fh) — Construction — Half share in another 

-mortgage — Whether “other property" or “debt’*. Sec 

19^0 Dig , Col. 833. KamaSwami Reddi Alaga- 
VAMMAL. 192 I.C. 386 = 18 R.M. 647 = 

(1940)1 M.L.J. 634 

S. 4(ll) — Promissory note standing in favour of 

men— Evidence to show that debt >s really caved to a 
■woman to invoke S. 4 (h) — P/ot permissible. 

Where a decree was obtained by the holder of a pro* 
missory note which at least since 1935 stood in the name 
of men it will not be permissible for the decree-holder to 
adduce evidence that the debt is really owed to a woman 
in order to invoke S. 4 {h) of Act IV of 1938. The 
liability of the judgment-del)tor is to the decree-holder 
and to no one else, though the decree-holder may himself 
be liable to pay the realisation to a woman (IVadswirth, 
/.) SUBBA REDDI V. VeNKATAPPA REODI. 

53 L W. 245 = 1941 M.W.N. 203 = 
AIR. 1941 Mad.696 = (1941)lM.L J 313 

S. 4 ( h ) — '* P roper t y” — Mai ntenance alUwance 

decreed to Hindu daughter against fathePs heirs or 
devisees. 

Maintenance allowance decreed to a Hindu daughter 
against the heirs or devisees of her father is "prope-ty” 
within the meaning of S. 4 (/r) of the Madras Act IV of 
1938 and a woman in receipt of such allowance is not 
eititled to the immunity afforded by that section 
'{Wa^hivorth and Patanjali Sastri, // ) CHINNABBI 

■V. VenK.\t.aSUBBuima. I.L.R. (1941' Mad. 667 = 

1941 M.W.N. 296 = 63 LW. 76(2 = 
A.r.R 1941 Mad, 607 = (1941; 1ML.J.123 
“ Ss. 7, 8 aod 9— Applicability— Decrees passed 
•after Act came into force — Liability to be scaled down. 


MADRAS AGRIC. RELIEF ACT (1938), S. 8. 

See 1940 Dig., Col. 834. KOTAYYA v, VENKATa 
PUNNAYYA. 194 I.C. 763 = 14 R.M. 66= 

(1940) 2 M.L.J. 202. 
Ss. 7, 8, 9 and 19 — Compromise decree — Scal- 
ing down on basis of original debt — Uncertified pay- 
ment — If provable. See 1940 Dig., Col. 834. KaMA- 
MURTHI V. blTARAMAYYA. 195 I.C. 762 = 

14 R.M. 224 = A.I.E. 1941 Mad. 56 = 

(1940) 2 M.L.J. 293. 

■Ss. 7, 8 and 9 — "Decree*' — Preliminary decree 
in mortgage suit passed after Act — Scaling dawn — 
Power of Court. 

The word "decree” in Ss. 7, 8 and 9 refers to decrees 
passed before the commencement of Madras Act IV of 
1938 and not decree passed after the Act. A preliminary 
decree in a mortgage suit passed after the coming into 
force of the Act is not liable to be scaled down sub* 
sequently. The fact that no final decree has yet been 
passed in the mortgage suit makes no difference, because 
it is the prelliTiinary decree which fixes the rights and 
liabilities of the parties. The final decree does not change 
the position except that it gives the mortgagee the right 
to sell the property for the amount declared to be due in 
the preliminary decree. {Leach, C.J, and Happell., J.) 
Varadaraja PILLAI V. kukmani AMMAL. 

54 L W. 306 = A I.R. 1941 Mad. 891 (1) = 

(1941) 2 M.L.J. 369. 
Ss. 8 and 9 — Applicability-Abortive sale 
of trees in 1931 — Suit for refund of purchase price by 
vendee after 1932 — Decree — .‘\ppIication for scaling 
down Dale of liability — Dale of decree or date of pay- 
ment of purchast-money. See 1940 Dig Col. 835. 
ParaVan V. GoPalan Naih. 194 I C. 408 = 

13 R.M. 769 = (1940) 2 M.L J. 273 

S. 8 — Applicability— "Haivala'*— Debt due by A 

to B cancelled and debt to C substituted — If * reneival** 
to same creailor. 

Where by a trepartite agreement known as ^^haiala** 
a debt due by A to B. is cancelled and for it is sub^ti• 
tuted a debt due by A to C . there being also a discharge 
of B's separate obligation to C, this cannot clearly 
enable A to claim under S. 8 of Madras Act IV of 1938 
that his debt to C is a renewal of the debt to C is 
not the same creditor as nor is he an assignee of ^ n 
respect of a’s original debt. {Wadsworth, J ) PaPaIaH 
2/. Kamapunniah. 64 L.W. 471 = 

1941 M.W.N. 946 = (1941) 2 M L. J. 666, 

Ss. 8 and 9 — Applicability — Promissory note in 

favour of two persons before 1932 — Partition of debt 
and execution of separate pri.mtssory note in favour of 
each of the sharers after -~1 f renewal of prior one. 

A debtor executed a promissory note on l5-— 5— 1930 
in favour of two brothers, /f and B, ilied and after 
his death. A and B's son agreed that the amount due 
under the promissory note should be divided between 
them in equal shares. The debtor accordingly executed 
two fresh promissory notes, one in favour of A and 
another in favour of A’j son on 29—9—1934. In an 
application by the debtor for scaling down the debt, 

Held, that where a single debt was superseded by two 
new and separate debts, each in favour of one of the 

two persons who weie jointly entitled, the fresh promis- 
sory notes could not be regirded as renewals of the 
eailier promissory note within the meaning of the 
Explanation to S. 8 of the Madras Act IV of 1938, and 
the debt had therefore to be scaled down under S. 9 of 

the Act. The principle was the same whether the new 

debts were equal or unequal {W.idravrth and Patanjali 
Sastri, JJ,) VkNKATESWARLU v VkNKATRAJU. 

63 L.W. 642= 1941 M.W.N. 601- 
A I.R. 1941 Mad. 628 = (1941) 1 M.LJ. 718. 
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MADRAS AGRIO. RELIEF ACT (1938>, S. 8. 

— S. 8 — Appropriations made by creditor in plaint 
filed before 1-10-1957 — If can be ignored or re- 
opened. 1940 Dg., Col. 836. Periakaruppan 
CHETTIAR V. Marappa Goundan. 

A.I.R. 1941 Mad. 67 (1)= (1940) 2 M L.J 654. 

Ss. 8 and 9 — Appropriation — Right -of creditor 

— Payment towards debt generally without appropria 
tion prior to October, 1937 — If can be treated as towards 
interest after application by debtor for relief. Sea l940 
Dig., Col. 836. DURAISWAMY AIYANGAR V. Ragha- 
VACHARIAR. I.L.R. (1941) Mad 57*195 I.C. 853= 

14 R.M. 238 = A.I R. 1941 Mad. 107 = 

(1940) 2 M.L.J. 648. 
S. 8 — Burden of proof — Payments made before 
1st October., l937 and adjusted towards debt before 1st 
October ^ 1937 — Right of debtor to benefit of section. 
Where it is conceded that certain payments made by 
the debtor had been adjusted tow'ards the debt prior to 
1st October, 1937, the adjustments must have been in 
reduction of either interest or principal. If the debtor 
is not able to show that they are in reduction of princi- 
pal leaving interest outstanding on 1st October, 1937, 
he must fail, as the burden is on him to show that 
interest was outstanding on 1st October, 1937, 
and was wiped out by S. 8 of the Act. In this respect 
there is no difference in principal between the case of 
bankers charging compound interest and other creditors 
-charging simple interest. {Wadsworth and Patanjali 
Sastri.JJ) VENKITESWARA AIVAR Z'. RaMASWAMI 

AyyaR 53 L.W. 24 = 1941 M.W.N. 326 = 

AI.R. 1941 Mad. 403 = (1941) 1 M.l.J. 9. 

3 g — Compromise decree — If renewal of pre- 

■ex’sting debt — Basis for scaling down. See MADRAS 
AGRICULTURISTS’ RELIEF ACT, SS. 8. 9 AND l9. 

Proviso. (1941) 2 M.L.J. 668. 

-S. 8— Compromise decree — Mortgage to stake- 
holder of chit fund for payment of Rs. 9.(K)0 in 18 
instalments of Rs. 500 each— Suit on mortgage— Com- 
promise decree for payment of smaller amount in five 
instalments — Liability of decree to be scaled down— 
Date on which liability to be regarded as incurred. See 
1940 Dig., Col. 836. Kannan Nambiar Subra 
MANIA Pattar. I.L.R. (1941) Mad. 486 = 

1961.0 291=14 R.M 282 = 1941 M.W.N- 76 = 
A.I.R 1941 Mad. 231 = (1940) 2 M.L.J. 927. 
g g 8 and 19 — Compromise decree — Scaling 
— If can be scaled down on basis of original princi- 
pal amount as renewal of pre-existing liability. See 
1940 Die. Col. 837. Venkatammal v. Ramaswami 
Iyer. A.I.R. 1941 Mad. 62 = (1940) 2 M.L.J . 686. 

.Sg 3 and 9 — Debt incurred before 1st October, 

1932— Suit on and decree after 1st October. 1932— 
Scaling down— Starting point— Date of decree or date 
of debt See 1940 Dig.. Col. 837. RamaSESHAYYA 

-Ss. 8, 9 and IQ^Decree for rent —Award of 

fnsts I rterest oncosts — If can be scaled down. 

Although the definition of “rent” includes rent covered 
by a decree, the terms of S. l6 of Act IV of 1938 rnake 
it Quite clear that costs awarded in a decree for rent are 
Quite apart from the rent, and the decree for 
is liable to be scaled down under Ss, 8 and 9. ss 
^ ^ He interest Even apart from the claim of an 
regards entitled to the benefits of the Act under 

S^l^as regards rent, he would be entitled to the benefits 
of* thVict Ur Ss^ 8 and 9 as -gards intere^t^on^^^^^^^^ 

*atnam SURVA R^O ^ ^ Mad. 500 = 

Ddii.w.o ^i94i)aM.LJ.l66, 


MADRAS AGRIC. RELIEF ACT (1938), S. 8. 

Ss. 8, 9 and 19 Proviso — Decree on promissory 
note of for principal, interest and costs— £xecu- 
t lon sale before Act realising more than sufficient to 

:o verall interest and costs and part of principal Effect 

— Right of judgment debtor. 

There was a decree on a promissory note for Rs 3 nnn 
daed 27-6-1933. On the date of the decree ^ 
amount due for principal and interest was Rs. 3,400 with 
Rs. 337 fo.' costs. On 23-2-1937, the re.«pondent pur- 
chased in execution sale the property of the judgment- 
debtor for Rs. 3, 406 for which amount part satisfaction 
was entired on 17.7.1937, On 30 8 1937, a fresh execu- 
tion petition was filed for Rs. 662-7-6, as the balance 
due under the decree. The judgment-debtor claimed 
relief under Ss. 8, 9 and 19 of the Madras Act IV of 

1938. ‘.lAvoi 

Held, that the payment of Rs. 3.406, being the sale 
proceeds of execution could not be regarded as a oav 
ment to the debt generally kept in suspense and not 
appropriated, as It was actually applied in satisfaction 
of the decree and a pro tanto discharge was given 
There was no presumption that it was appropriated first 
towards principal, and the payment being more than 

sufficient to cover all the interest on the debt, the jude- 
ment debtor could not claim that there was on 1 10-1937 
any interest outstanding ; he would not therefore be 
benefited by any re-appropriation from principal to costs 
under the proviso to S. 19 of the Act. {Wadsworth and 
Patanjah Sastri, //.) RAMASWAMI AYVAR v Ra 
MAYYA SaSTRIGaL. 53 L W IQO- 

1941 M.W.N. 204 (2) = A.I.R. 1941 Mad. 671 = 

(1941) 1 M.L.J. 296. 

in 1922—Assig»me»e by mart- 

gagee in 1928 for amount higher than principal amount 
of mortgage— Assignee transferring rights to another^ 
Suit by latter— Decree against heirs of first aisisme 
only— Application for scalingdown— Basis for scaling 

down. * 

M executed two mortgages to T one for Rs 2 000 
1921 and another for Rs. 1,000 in 1922. In 1928 T 
having purchased certain properties from R, as^gned to 
R, her rights under the two mortgages from Af bv wav 
of making up part of the sale price due to R, the value 
of the mortgages being estimated at Rs. 5 290 at the 
time. In 1931 R assigned his rights under these two 
mortgages to the appellent. who in 1935 brought a suit 
to enforce the mortgages as against the heirs of Af and 
against the heirs of T on the basis of the covenailts of 
title contained in the deeds of assignment. The Co t 
found that /V had no title to the lands mortgaged and 
dismissed the .suit as against his heirs, but r 5 as«;pH o 
decree for Rs. 5 290 against the heir of T on the 
ground of breach of covenants of title contained in the 
assignment d^eds by T . After the coming into force cs 
Madras Act IV of 1938, one of the heirs of T apnlied 
under S. 19 of the Act to scale down the decree deK^ ° 
Held, that the liability of the heirs of T could not he 
traced to the original mortgages by M, but only to the 
assignment by r, and the basis for scaling down the 
decree debt was not the original principal of the two 
mortgage deeds by M but Rs 5,290, the amount for 
which the assignments by T were made to R 

(Wadsworth and Patanjali Sastri, //,) KuPPav 
CHETTIAR P. KaLIAMMAL. 64 L W PRI - 

A.I R 1941 Mad. 886=(1941) 2 M.L.J 360 

Ss. 8 and 1^— Mortgage of 1^1^— Payment f 

more than double the principal— Preliminary decre 
for redemption — Purchasers of portions of hypothec^ 
parties to suit and decree — Application by mortgagor t 
scale down— Purchasers not agriculturists— PuU ^ 
faction of decree— If can be entered. 
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MADEAS AGRIC. BELIEF ACT (1938), S. 8. 


MADRAS AGEICj RELIEF ACT (1938), S. 8. 


The respondents who had executed a mortgage to the 
petitioner in I9l4 sued for redemption of the mortgage 
joining as co-plaintiffs the purchasers of portions of the 
hypotheca, and obtained a preliminary decree. The 
petitioners were agriculturists, but the other decree- 
holders (purchasers^ were not agriculturists. The respon- 
dents applied for scaling down the decree under Ss. 8 and 
39 of Madras Act IV of l938. It was found that the 
amount already paid to the decree h -lder was more than 
twice the principal sum payable by the respondents 
under the mortgage and the Court therefore ordered 
under S. 19 read with S. 8 of the Act full satisfaction of 
the decree as a whole to be entered. The petitioner 
decree-holJer contended, in revision, that since some of 
the other judgment-debtors who were purchasers of por- 
tions of the hypotheca were not agriculturists, the Court 
below should not have entered full satisfaction of the 
decree even as against them as they were not entitled to 
the benefits of the Act. 

Held, that the order entering full satisfaction was 
correct, by entering satisfact;on of the decree as a whole 
the Court was only alio. ving to the agriculturist mort- 
gagors the full benefits of the Act and not necessarily 
benefiting the non agriculturist purchasers of portions of 
the hypotheca. {King and Patanjali Sastri, //.) 

Marina ammayiz' mirza Bakhar BegSahfb. 

1941 M.W.N. 386 = 53 L W. 490 = 
A.I.R 1941 Mad. 557 = (1941) 1 M.LJ.647. 

Ss. 8 and 9 — -Mortgage of 1929 — -Promissory 

note in 1937 for interest due under mortgage — Decree in 
suit on promissory note — Scaling down — Procedure — 
Debt — If incurred before or after 1932. 5'^/' 1940 Dig., 
Col, 838. Sankara Aiyar v. Yagappan Servai. 

A.I.E. 1941 Mad. 193 = (1940) 2 M.L.J. 874. 

Ss. 8 and 19 — Mortgage — Suit on against 

mortgagor as well as Court auction pur'haser of equity 
of redemption — Application by mortgagor for scaling 
down—Ilight of mortgagee to claim decree for full 
amount againd purchaser — Relinquishment of claim to 
personal decree — Effect. 

A mortgagee who sues to enforce his mortgage is not 

entitled to a decree for the whole amount due under the 
mortgage against a non agriculturist Court auction pur- 
chaser of the mortgaged property, when the agri- 
culturist mortgagor claims to have the debt scaled down 
under Madras Act IV of 1938. It is true that agricultu- 
rist debtors alone are entitled to the relief provided in the 
Act which does not contemplate any scaling down of 
debts due by others but it does not follow that a non-agri 
culturist debtor can in no circumstances be benefited by 
the scaling down of a debt under the Act. The proper- 
ties in the hands of the purchaser are liable only as 
security for the debt due to the mortgagor, and if, as a 
result of the Act, there is a statutory discharge or reac- 
tion of the debt, the properties cannot be proceeded 
against for anything more than the scaled down amount of 
the debt. If the burden on the property purchased by the 
purchaser is reduced without payment by reason of the 
provisions of S. 8 of the Act, the purchase proves to that 
extent an advantageous one, and there is nothing in the 
Act to deprive him of the fruits of his lucky purchase, 
even though he is not an agriculturist. He gets the benefit 
of the scaling down not because the Act applies to him, 
but because such benefit is a necessary incident of his 
purchase under the general law and the Act does not 
deprive him of it. The mortgagee’s relinquishment of 
his right to a personal da:ree against the mortgagor 
after the coming into force of the Act and the mortga- 
gor’s application for relief under the Act cannot affect 
the position arising under the Act with reference 
to a date long prior to such relinquishment. {^King 


and Patanjali Sastri, JJ.) ArunaCHaLAM PILLAI v 
Seetharam Naidu. I L.E. (1941) Mad. 930 = 

1941M.’W.N. 390=63 L.W. 536= 
1941 Mad. 684 = (1941) 1 M.L.J 561. 
— ■ Ss. 8 and 9 — Promissory note of l924-“Eiidorse- 
ment by payee in 1933 — Suit by endorstt — Decree 
against executant and indorser— Application by indorser 
to scale down— Procedure— Debt— If incurred before or 
after 1-10-1932. 1940 Dig., Col. 838. POOVANA- 

LINGAM PILLAI V. NAGARATHNAM PILLAI. 

191 1.C. 846=13E.M. 516 = 
(1940)2 M.L.J. 576 

Ss. 8, 9 and 19. 'Pxo'vizo— Promissory note of 

Letter of guarantee in 1933— Compromise decree 
in suit— Application for scaling dowpi— Liability of 

surety- -1 f to be scaled down tinder S. ^ cn- under 6 . 9 

Scaling down as against principal debtor — Procedure 

Costs — If can be allocated. 

In respect of a promissory note executed by defendants 
1 and 2 on 4-M931 . the 3rd, 4th and 5th defendants 
gave a letter of guarantee on 7-8-1933. In a suit on the 
promissory note, a compromise decree was passed for 
about Rs. 5,000 for principal, interest and costs. The 
1st and the 5lh defendants applied for relief under 
Madras Act IV of 1938. The other defendants were 
not made parlies to these applications. 

Held,{\) that as the 5lh defendant became liable under 
the letter of guarantee only on 7-8-1933, he was entitled 
to have his liability scaled down with reference to S 9 
of Madras Act IV of 1938, and not under S. 8, although 
under the general law he may have a right to resist 
execution on the ground that the full amount due from 
the principal debtors have been paid; (2) that a decree 
on a compromise was substantially the same as a 
decree on any other contract and to the extent to which 
the compromise was a renewal of a pre-existing debt the 
decree had to be scaled down on the basis of the original 
principal; (3) that since the compromise did not separa- 
tely allocate any poition of the amount towards the 
costs in the suit, it was not proper for the Court to re- 
open the compromise, tax the costs and treat the pay- 
ment of the sum so taxed as the amount first to be pro- 
vided for under the proviso to S. 19 of the Act, which 
related only to costs as originally decreed to the creditor- 
(4) that the proviso to S. 19 applied only to costs as 
decreed and to costs in execution, and the Court should 
not therefore direct payment to be made towards execu- 
tion costs before the scaling down process was to start 
{JVads7vorth and Patanjali Sastri, JJ,') NaraYANAN 

Chettiar V. Veeru Goundar. 64 L.W. 461 = 

1941M.W.N.922 = (1941) 2 M.L J. 668 


earlier notes— Payments specially made fc^mrds interest 
and for princtfal—If can be reopened— M ckIc of scaling 

down. * 

The respondent on 26-6-1032. executed a promis- 
sory note for Rs. 463 in renewal of two earlier note^, the 
principal of which totalled Rs. 350. On 26—6—1934 

Rs. Ill 8 0 was paid for interest and Rs. 323 was paid 

^ ® balanceof Rs. 140due. On 

IZ 1934, Ks. 8 was paid for inerest and Rs. 40 for 

balance leaving a balance of Rs 100. The suit was 
filed in December 1937, for Rs. 100 and subsequent 

interest and ended in a decree on 4 — 3 1938 

<< 0 'vnthe decree under S. 19 of 
of Madras Act IV of 1938, the debtor could not prove 

In! J *0 the principal on% of 

In rwl ", ® ''Merest was left outstandinir 

on those notes SO as to be cancelled on 1—10—1937 

thP nJmi f ®^*«a**y intended to appropriate 

t e payments towards the real principal of the suit note 


8o5 


INDIAN DECISIONS. 


806 


MADEAS AGRIC. BELIEF ACT (1938) S. 8. j MADRAS AGEIC. RELIEF ACT (1938), S. 8. 

S. 8, Ezpl — Applicability — Debt due 


which comprised both principal and interest of the earlier 
notes. The creditor was therefore entitled to a decree for 
Rs. 100 with interest at 6^ per cent, from 1 — 10 — 1937 
up to the date of decree and subsequent interest at 
6 per cent, and costs and interest iheieon at 5 per cent, 
from the date of the decree to 22 — 3 — 1938. da-e of the 
Act, and thereafter at 6 per cent. {Wadsworth^ /) 

Raman Chetiiar v. perumal Udayar. 

53 L.W. 103 = 1941 M.W.N 328 = 
A IR. 1941 Mad. 397 = (1941) IM.L J. 256. 

S. 8 — Promissory note— Suit by endorsee — Plea 
that part consideration represented interest on prior 
mortgage — If open — Negotiable Instruments Act. 
S, 120, See NEC 01 lABLE INSTRUMENT S ACT. S. 120. 

(1941) 2 M.L J. 808 

“ ' Ss. 8 and 9 — Pronote in favour of A tht brother 

of B in 1931 when they were undivided — Fresh note of 
1933 in favour of B in discharge of the earlier one — 
Partition between A and B in 1932 — Note assignei in 
1937 to A. who sued on it — If suit can be dismissed on 
failure of A to froduce the earlier note — Scaling down 
^Principles. 

The plaintiff sued on a note executed by the second 
defendant in favour of the plaintiff’s brother the first 
defendant on 14th April. 1933. which W'as as^igned to 
the plaintiff on 2nd August. 1937. It was found that 
the second defendant was an agriculturist. It was in 
evidence that the suit note of ’933 actually discharged 
an earlier note of about the year 1931, executed in 
favour of the plaintiff himself at a time when the family 
of the plaintiff and first defendant was undivided, the 
partition being in 1932. The lower appellate Court 
found that the creditor had not fulfilled his duty of 
putting before the Court the materials necessary for 
scaling down the debt because of the non-producrion of 
the prior document of l93l and that in the absence of 
proof of the documents necessary in order to ascertain 
the original principal no decree could be given against 
the second defendant. On revision, 

Held^ that no doubt, in a case in which it can be 
shown that the creditor has wilfully failed to produce 
earlier documents which ought to be looked into for the 
purpose of scaling down the debt the Court would be 
entitled to draw an inference adverse to the creditor 
from the non production of those documents [Error in 
report of C. K. P. No. 331 of 1939 in Suryanarayana 
V. Viswanadham^ (1940) 2 M.L.J. (N.R.C.) 27, pointed 
out]. But as the suit note itself was executed in favour 
of the first defendant in discharge of an earlier note 
executed in favour of the plaintiff, the fact that the suit 
note was subsequently assigned to the plaintiff would not 
make the note a renewal of an earlier debt in favour of 
the same creditor As the first note was executed ^in 
favour of the plaintiff as representing the joint family 
and the second one was executed in favour of the first 
defendant as a member of that family to whom the debt 
tad been assigned on partition it could not be said that 
the creditors were the same in the two transactions. If 
the note of 1931 had been assigned to plaintiff before it 
was discharged by the note of 1933 there would be a 
renewal in favour of the same creditor but no such case 
was pleaded. Accordingly the suit ought not to be 
dismissed solely for the reason that plaintiff had not 
produced the materials neces-^ary to scale down the debt 
but must be decreed as scaled down under S. 9 of the 

Act. imdstoortKJ.) “allavva .. M^llavva. 

S. 8, Expl.— Applicability— Conditions 

AC Ar.i.iniiT.TTiRISTS’ RELIEF ACT, SS. 3 


Madras agriculturists’ relief 
PROVISO AND 8, EXPLANATION.^^^^^^ ^ ^ ^ ^ 


Hindu joint family under promissory note by two mem- 
bers— Partition-Debt allotted to another member^ 

Fresh promissory note by that member— Jf renewal. 

Where there is a debt due by a Hindu joint family 
which i^a‘ person” under S. 3(1) of the Madras Act 
IV of 1938, for which is substituted another debt due 
by an individual who formerly constituted part of that 
statutory person. • there is a different debtor, and it 
would be carrying the theory of property liability too far 

to treat this different debtor as merely renewing his own 

liability which bad resulted from an interest in the joint 
family property. Where on a partition inthedefen- 
dant s family, a debt under a promissory note dated 
2—3—1925 executed by theidefendant’s father and brother 
was allotted to the defendant who thereafter executed a 
promissory note on 12-7—1932. in discharge of the prior 

Held, that the defendant’s debt was not due from the 
same debtor as the original debt and could not therefore 
be regarded as a renewal or inclusion in a fresh doca- 
rnent of that debt within the meaning of the Explana- 
tion to S 8 of the Madras Act IV of 1938 {IVads 
i^^rth and Pataniali Sastri, //.) KarUPPANNA 
Goundan V, Marutha PlLLAI. 196 I.C. 474* 
14 E.M. 301 = 63 L.W. 673 = 1941 M w!n 487= 
A.I.R. 1941 Mad. 663= (1941) 1 ML.J. 773 , 

S 8, Explanation — Applicability^ Debt due to 

farther Allotment in untgual portions to sons at parti-- 
tton after death of father-^Dcbtor executing fresh docu^ 
ments to sons separately for portions of debt allotted to 
them If renewal or inclusion. 

The Explanation to S. 8 of Madras Act IV of 1938 

requires that the debt must continue in substance to be 
the same though the amount and the parties under the 
various documents given as vouchers for it need not 
strictly be identical. This requirement cannot be satis- 
fied when the debt IS divided among the heirs of the 
creditor and the debtor executes a fresh document fora 

part of the debt in favour of each of such heirs Where 
at a partition between the sons of the creditor after the 
latter s death, the debt is split up into unequal parts and 
the sons of the deceased creditor get the debtor to 
execute separate vouchers for the portions of the debt 
allotted to each of them, it cannot be said that the 
documents executed by the oeblor stoarately in favour 
of the sons of the original creditor for the portions of 
the original debt allotted to ther»> at the partition 
represent a renewal of the original debt or its inclusion 
in fresh documents within the meaning of the Explana- 
tion to S. 8, although the sums for which the documents 
are given are equal in the aggregate to the amount of 
the original debt. {Wadsworth and Patanjali Sastri 
y/.) Ramasubbif.r V. Rama Iyer. 62 £ W 968*’ 
1941 M.W N. 54 = A.I.R. 1941 Mad 356 = 

(1941)1 M.L £ 39 . 

— — S. 8, Expl. Applicability — Debt incurred by 
member of joint Hindu family for family— Execution of 
fresh document by another member of family— If rene- 
wal of previous debt See 1940 Dig., Col. 838. Dorai- 
KANNU ODAYAR V. VeERASAMI PaDAYACHI 

196 I.C 276 = 14 B.M. 274= 

AI.B. 1941 Mad. 59 = (1940) 2M.L,J. 661 
Ss 8. Expl. and 19— Applicability— Decree 

against A and B on basts of contract anterior to 1932 
Fresh promissory note in 1933 by A and C— Scaling 
down— “Pule to be applied. 

The 1st defendant and another were indebted under 
contract which was anterior to 1932 and which ripened 
into a decree in 1933. To discharge this decree a fresh 
promissory note was executed by the 1st defendant, and 
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the second defendant who was not concerned in the ear* 
lier debt. Both the defendants were agricultuiists and 
applied for scaling down the debt. 

Held, tliat so tar as the 1st defendant was concerned 
the debt was to be scaled down under S. 8 of Madras 
Act IV of 1938, on the basis of its being a renewal of 
the original liability under the Lxplanation to S. 8, but 
that as regards the second defendant, the Explanation to 
S. 8 did not apply and that he could- claim relief only 
under S. 9 in the matter of interest under the promissory j 
note of 1933. {IV ad swot t h and Pataujali Sastri, JJ.) 
GOPALA MalleRz'. KkiSHAN. 64L.W. 105 = 

1911 M-W.N. 927 = (1941)2M.E.J.3l0. 

S. 8. Expl. — Applicability— Period for deter- 
mining whether debtor is an ''agriculturist'' — Promis- 
sory note by three persons in 1932 tn renewal of earlier 
one — Subsequent renewal by two out of three — If falls 
under explanation to S. 8 — Right to claim beneht of Act. 

A promissory note of 1929 executed by A*, S and T 
was discharged by another promissory note of 1932 exe- 
cuted by them. In discharge of this note of 1932, R 
and S alone executed the suit promissory note on 
29 — 7— l935. It was not a case of a joint family debt; 
it was proved that in May, 1937, R purchased lands and 
would hence be an agriculturist as defined by Madras 
Act IV of 1938. S was throughout an agriculturist. It 
was not known whether T was or was not an agricul- 
turist. In an application by R and .S' for scaling down 
the debt, 

Held, (1) that the debt of 1932 was apparently due 
jointly and severally from R, S and 7', and it was 
discharged by another debt due from R and S, which 
was sufficient to make the latter delrt an inclusion in a 
fresh document of the former debt; (2) that the subse- 
quent note by R and S was a renewal of the entire debt 
binding R and S by reason of the earlier note; (3) that 
the purchase by R of lands in May, 1937, was sufficient 
to qualify him to claim the benefit of the Act as an agri- 
culturist. 

Held, further, that the relevant period apart from the 
date of the suit, when a debtor has to be an agricul 
turist in order to claim the benefit of the Explanation to 
S. 8 of the Act. would be the period from and after the 
1st October, 1937, having regard to the proviso to S. 3 
(rV) of the Act. {Wads-worth and Palanjali Sastri^ 
//,) DEVARAYAN CHFiniAR v. SUBRAMANIA 

AyyaR. 54 L.W. 181 = 1941 M.W N. 1041 = 

A.I.R. 1941 Mad. 829 = (1941) 2 M.L.J. 267. 

' S. 8, Expl. 'Applicability — Sale of immovable 
property and mortgage by vendee to mortgagee of 
vendor as part of same transaction — Mortgage — If rene- 
wal of or inclusion of pre-existing liability. See 1940 

Dig., Col. 839. Seshanna v. Venkataram.ana Rao. 

A.I.E 1941 Mad. 60= (1940; 2 M.L.J 887. 

S. 8. Expl.— creditor * — 

Person beneficially entitled in money lent — If creditor 
’^Debt under promissory note by father renewed by 
mortgage by son — Debtors — If same. 

The definition of ‘ creditor’', in S 3 {v) of Madras 
Act IV of 1938, though it expressly includes his heirs, 
legal representative.s and assigns, does not include the 
person beneficially entitled to the amount lent. Hence 
where there is a debt in favour of A discharged by a 
mortgage debt in favour of P, it will not be open to the 
debtor to adduce evidence to show that the money which 
he owes to B is really the money of A so as to bring 
into force Explanation to S. 8 of Madras Act IV of 
1938. Where a mortgage is executed by a Hindu son 
in discharge of preparation debts evidenced by a promis- 
sory note executed by his father, the debtors in respect 
of the two debts are not the same. {Wadsworth and 


MADRAS AGEIO. EELIEF ACT (1938), S. 8. 

Patanjali Sastri, J If) NaRAYANAMMA V. VENKATA 
CHaLam. 64 L.W. 517 = 1941 M W.N. 1070 = 

(1941) 2 ML J. 703. 

S. 8, Expl. — Applicability— “Same creditor ’— 
Renewal or inclusion in fresh document— If to be by 
identical person— Debt incurred by one member of 
joint Hindu family— Renewal by fresh document exe- 
cuted by another member — Erfect of. See 1940 Di® , Col 
839. PERIA Karuppan Chettiar V. Appaji NAinu, 
A.I.E. 1941 Mad. 202 = (1940) 2 M L J. 786. 

S. 8, Expl.— Construction— “Renewed or inclu- 


ded in a fresh document” — Meaning of — Debt due by A 
di'charged on debt due by B to same creui or being sub- 
stituted — If renewal or inclusion. See 1940 Dig., Col. 
839. NEELAPPA KEDDIARz/. solaimuthu Udayan* 

I.L.R. (1941) Mad 128=1931.0. 171 = 
13E.M 635 = A.I.R. 1941 Mad. 68 = 

(1940) 2 M.L.J. 617. 

S. 8. Expl. — Mortgage — Purchaser of mortgaged 
property — F'aiiure to pay — c>uii — Compjomise decree — 

Application for scaling down — Basis of scaling down 

Renewal — Compromise — If renewal of oi iginal debt, 

1940 Dig., Col. 840. VenkataMMaL z" RamA- 
SWAMI Iyer. A.I.R. 1941 Mad. 62= 

(1940) 2M.LJ. 686. 

S. 8, Expl. — Promissory n.de on l 7 l933i« 

reiuwal of earlier one — Payment of interest and portions 
of principal on 4-9-1934—//’ can be re-opened in suit in 
1937 — Basis of calculation for scaling down 
On 1-7 1933, the petitioner executed a promissory 
note for Rs. 391-15-1 in renewal of an earlier note for 
Rs 255 15'0. On 4-9 1954, the petitioner made a pay- 
ment of Rs. 255-2 towards interest and Ks. 110-2-10 

towards the principal of the promis.sory note of 1-7-1933. 
.*\ suit was filed on this note on 4 9 1937. 

Held, that the appropriations made on 4-9-1937 could 
not be undone, and on that date the principal of the note 
was reduced to Rs. 2S1-12-3. being made up of 
Rs. 2.^5 15-0, the principal originally advanced and 
Rs. 25 13-3, interest. Under the Explanation to S. 8 of the 
Madras Act IV of 1938 the princip.il of the renewed 
note would be Ks. 255-15 0, and the interest out^tanding 
on 1-10-1937 would be cancelled. {Wadrworth. /.) 
NaraSareddi V . Kanga Redpi. 63 L W. 144 = 
1941 M.W.N. 267 = A.I.R 1941 Mad. 650 = 

(1941) IM.L J. 216. 

Expl. Same creditor — Per^on l>enefically 
entitled to debt— If creditor— Mortgage in favour of 
Hindu father in 1926 — Promissory note in favour of son 
of morlpgee in 1932 for interest due on mortgage— 
Decree in favour of son on promissory note — Creditors, 
if same— Procedure for scaling down.* See l940 Dig., 

Col. 840. Varaharajam Pii.lai«/. Krishnamurthi 
PilLai. I.L.R. (1941) Mad. 248 = 195 I 0. 776= 

14R.M. 229 = A.IE. 1941 Mad. 321 = 

(1940,2 M.L,J. 664. 

Expl. Same creditor” — Promissory note 
in favour of mother— Suit on and decree— Mortgage in 


favour of sons in discharge of decree— If in favour of 
same creditor Right to apply for scaling dow'n on ba^s 
of promissory note— Plea (hat mother was benamidar 
forson*^— If open, 1940 Dig., Col. 840. RaGHU- 
pathi Aiyar Krishnamachariar, 

19210. 838 = 13 E M, 593 = A I R 1941 Mad 87 = 
o ^ , (1940.2M.LJ. 766. 

0 . 0 , Expl. Scope — Son est-'pped from ques^ 
itotung liability under a mortgage after partition by 

his father which he had attested-Subsequent mortage 

by the wn of hts own property in discharge of father's 
mortgage debt— If renewal of earlier debt. 
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Although it had been held that a son was estopped 
from disputing the liability of his property under a 
mortgage by his father after partition by reason of his 
attestation of the mortgage, it cannot be said that a 
fresh mortgage executed by the son alone binding only 
his own property and discharging his father’s mortgage 
is merely a renewal of the son’s own liability. There is 
a complete novatio which cannot be treated as a renewal 
by the same debtor. {}Vadiworth and Patanjali 
Sastri.JJ.) SaBAPATHI MUDALIAR Z/. RaJAPATHNA 
MUDALIaR. 53 LW. 225 = 1941 M.W.N. 186 (2) = 
A.I.R. 1941 Mad 495 = (1941) 1 M.L.J. 302. 
— ■ -3. 8 (.1) and (4) — Construction and scope — 

“Refund*’ — Meaning of — Appropriations made after 1st 
October, 1937 — If can be reopened. Set 1940 Dig., 
Col. 837. SURYaNARAYANAMURTHI Z'. VlRAMMA. 


A.I.R. 1941 Mad. 226 = (1940) 2 M.L.J 547 

‘ ' "■ Ss. 8 (1), 19 and 20 — Dismissal of stay applica- 
tion under S. 20 for default — Effect on right to apply 
for scaling down decree under S. 19 — Amounts realised 
in execution after \st October ^ 1937 — Appropriation by 
creditor — Permissibility. 

S. 20 of Act IV of 1938 does not contemplate any final 
decision on tne question of the right of the applicant to 
apply under S. 19. Moreover, when the applicant allows 
his application under S. 20 to be dismissed for default 
he is clearly abandoning only his right to a stay. That 
abandonment may be due to many causes. For instance, 
the execution may have stopped for some reasons quite 
apart from the proceedings under the Act. In such a 
case there is no point in the applicant going on with hts 
proceedings under S. 20 if time is available to him 
without such proceedings for preferring his application 
to the Court which passed the decree under S. 19. Ac- 
cordingly when an agriculturist allows his application 
under S. 20 to be dismissed because it is not necessary, 
such a dismissal would not bar the substantive applica 
tion under S. 19. The period of limitation prescribed 
under S. 20 begins to run with the grant of a stay and 
not when there was no grant of stay. (1939) 2 M.L.J. 
308 = I.L.R. (1939) Mad. 886, Ref. to and Expl. 

Held also, that an amount realised in execution of a 
decree after October, 1937, could not be appropriated 
by the decree-holder to interest accruing due before 1st 
October, 1937, so as to nullify the effect of S. 8 (1) of 
the Act. (1940) 2 M.L.J. 547, Foil. {IVadsworth, J.) 
Saraswathi ammalz/. arabusa Sahib. 

53 L.W. 227 = 1941 M.W.N. 270 = 
A I.R. 1941 Mad. 433 = (1941j 1 M.L.J. 296. 

S. 8 {%)~Applicability — Appropriation of 

open payments made prior to 1st October, 1937 Award' 
ing of counter interest on payment made— Effect. 

When on open payments made in 1932, counter-inte 
rest was aw'arded and a fresh promissory note was execu 
ted in 1934, after deducting the payment with counter- 


aterest. 

Heldjl) that the mere fact that counter-interest was 
warded on open payments does not indicate that the 
ayment should be treated as payments towards princi- 
al ; (2) that when a fresh promissory note was execut- 
d after deducting the payments with counter- interest, it 
lust be deemed that the appropriation was made at the 
me of the fresh promissory note ; (3) that the interest 
Qtstanding at thetime of the fresh promissory note 
lust be deemed to have been satisfied by the payment, 
le balance if any appropriated towards principal ; and 
0 that the onus lies heavily on the debtor to P^o^e 
lat the interest was outstanding on 1st October. 1937, to 
“t the benefit of S. 8 of Madras Act IV of 1938. 

Vadswortk and Pataniali 

lA z^. RamakOTaVYA. 1941 M.W.N. 188- 


MADEAS AGEIC. RELIEF ACT (1938), S. 9. 

63 L.W. 240 = A.I E. 1941 Mad. 479 = 

(1941) 1 M.L.J. S16. 

S. 8 (2) — Payment — Usufructuary mortgage — 

Mortgagee enjoying produce— If payment by mortgagor 
to mortgagee. See MADRAS AGRICULTURISTS’ RELIEF 
ACT, S. 10 (2) (1). (1941) 1 M.L.J. 197. 

“Ss. 8(3) and 12— Debt scaled down — Date from 

which interest is to run. See 1940 Dig., Col. 837. 
Sevugan Chettiar V. Renganatha Mudaliar. 

A I.R. 1941 Mad. 288 = (1940) 2 M.L J. 870. 

Ss. 9 and 13 — Applicability — Fresh debts or 

debts in discharge of earlier ones incurred after the 
commencement of the Act — Whether S. 9 or S. 13 appli- 
‘.able. 

All debts incurred after the commencement of the 
Madras Agriculturists’ Relief Act, whether they be in 
discharge of prior debts or not will fall only under S. 13 
and S. 9 is not applicable to such debts. {Wadsworth 
and Patanjali Sastri, //,) ThIRUVENGaDATHa 
Iyengar v. Sannappan Servai. 64 L.W. 229 = 
1941 M.W.N. 800 = A.I.R. 1941 Mad. 799 (2) = 

(1941) 2 M.L.J, 307. 

• Ss. 9, 15 and 19 — Applicability — Promissory 

note for arrears of rent — Suit on — Decree— If one for 
rent or for debt — Scaling down — Procedure. See 1940 
Dig., Col. 841. Ramadoss reddiar V, Munuswami 
Reddiar. A.I.E 1941 Mad. 116 = 

(1940) 2 M.L J. 826. 
“ S. 9 — Applicability — Suit on renewed debt — 
Renewal by agriculturist — Prior debt not due by agri- 
culturist— Right to benefit of S. 9. See 1940 Dig., Col. 
842. Krishnaswami Iyer v. Nagalinga 
Mudaliar. 193 I.C. 470 = 13 R M. 676 = 

(1940) 2 M L J. 174. 

S* 8 — Scope — Payments made towards interest in 
excess of amount due as scaled down interest— If can be 
adjusted in reduction of primipal— Right of creditor to 
retain excess. 

If in scaling down a debt under S. 9 of the Madras 
Act IV of 1938, it is found that the payments made 
towards interest are in excess of the amount of interest 
as scaled down, that excess amount will be retained by 
the creditor and will not be adjusted in reduction of 
principal. There is nothing contrary to general princi- 
pies in allowing a creditor to retain that which has been 
willingly paid to him. {Wadsworth and Pataniali 
Sastri, //.) LaKSHMI VeNKaVAMMA V. VeNKATA- 
PATHiRAJU. 196 I.C 261 = 14 R.M. 270 = 

1941 M.W.N. 39 = 53 L.W. 67 = 
A.I.R. 1941 Mad. 382 = (1941) 1 M.L.J. 26. 

■ ' '"S. 9 (l), proviso — Construction — Promissory 

note in 1937 for balance due on mortgage executed after 
1*10 1932 — Scaling down — Basis of —Original mort- 
gage advance — / / can be adopted. 

There is nothing in S. 9 of Madras Act IV of 1938, 
which justifies the treatment of the principal of a debt 
as anything different from the principal of the contract 
actually sued on or as warranting a procedure analogous 
to that of S. 8 of the Act, vrhich S. 9 does not seem to 
contemplate except for the specific purposes of reducing 
debts which originated before 1st October, 1932. In a 
suit on a promissory note dated 22 9 1937, executed for 
the balance due under a prior mortgage in favour of the 
same creditor executed on 19 12T932, the defendant 
cannot claim to have the debt scaled down on the basis 
of the original mortgage advance; the Court cannot 
import into the first part of the proviso to S. 9 (1) the 
explanation to S 8 which treats the original principal 
as the principal for the purposes of S 8. Where the 
prior debt was not contracted before 1 10-1932, the last 
part of the proviso has no application. There can, under 
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S. 9. be, therefore, no recalculation of iniere>i on the 
antecedent debt and re-appropriation of payments 
towards interest made under the antecedent debt. 
ilVadsivorth, /.) SeSHAYYA v. SW-\MIREDDI 

1941 M.W.N. 996 = 5i L.W 551 = 

(1941)2 M.LJ 795 
-5 9(1) Proviso— Scope — Delji renewed several 
times— Duly of Court to trace back to principal 
originally advanced— Scaling down— If limited to one 
renewal only. Set 1940 Dig.. Col. 842. CHIDAM- 
BARAM Iyer v. Manickavasagam Pillai. 

192J[.C. 378= 13 R.M 546 = ( 1940 J 2 M L J. 232. 

“ ’ ■ "S. 10 ^')“~Applic<ibility~~Uiufructuary mortgage 
in renewal of prior simple mart g i ge-^C I ause providing 
for keeping alive prior mort gage^Xf >rt gagee to be in 
possession under mortgage in lieu of interest — No rate 
of interest stipulated — L,iahtlity to scaling down. 

A usufructuary mortgage deed in and by which the 
property is mortgjged under a stipulation that the mort- 
gagee should be in possession of the properly in lieu of 
interest, no rate of interest being stipulated as being 
payable to the mortgagee, directly comes within S. lO 
(2) of the Madras Act IV of 1938, and the debt under 
such a mortgage cannot be scaled down. The fact that , 
the mortgage was executed in lenewal of an earlier 
simple mortgage deed and that there is a clause in it 
providing for the keeping alive of the prior mortgage 
would not entitle the mortgagor in a suit on the usufruc- 
tuary mortgage to claim the benefit of the Act on the 
ground that the suit must be deemed to have been laid 

on the original mortgage as well, when the suit is laid 

only on the usufructuary mortgage. The clause for the 
keeping alive of the prior mortgage is intended for the 
benefit of the mortgagee so that he can u<e it as a shield 
against any mortgage which might 'ntervene. {Venkita 
ramana Rao and Somayya, //) UaMa Aiyar r. 

MadhaVaRao. 1941 M W.N. 802 = 54 LW 301 = 

1941 Mad 912 = (1941) 2 M.L.J. 376. 
S. 10 (2) (1) — Applicability— ^Xfort gage with 
Possession Mortgagee toenjoy usufruct for tivo years in 
lieu of interest Mortgagor to pay on expiry of txvo 
years In default mortgagee to continue in possession 
snd also entitled to interest at 3 percent, in aidiiion—lf 
.an be scaled dcnon— Enjoyment of produce —If Payment 
hy mortgagor. 

S. 10 ( 2 1 ) of Madras Act IV of 1938 is not con- 
fined to mortgages which are usufructuary mortgages 
within the terms ol S. 58 (r/) of the Transfer of Pro- 
perty Act. The clause provides a special exemption 
for any mortgage under which the mongagee has pos- 
session and no rate of interest is specified. Ii dees not 
apply to a mortgage In which, although the mortgagee is 
n possession a rate of interest is stipulated, and it 
makes no difference whether the rate of interest stipula- 
ted in the mortgage is one which might be regarded as 
penal. A mortgage stipulated that the mortgaged pro- 
perties shall be enjoyed by the mortgagee for two years 
in lieu of interest, that on the expiry of two years the 
mortgagor shall pay the amount due, and if he failed to 

do so the mortgagee shall retain the right to enjoy the 

usufruct of the properties and shall also be entitled to 
three per cent, per annum in addition to the usufruct. 

(1) that the mortgage was one under which a 
rate of interest was stipulated and was therefore not 
saved by S. 10(2) (1) of Madras Act IV of 1938 and 

was liable to be scaled down; (2) that the enjoyment of 
the produce by the mortgagee could not be deemed to be 

a payment to the creditor by the debtor falling under 
o. o (2) of the Act. {IVadsioorth J ) JaGANNATHA 
Aiyangar V. Senniveera Cheitiar. 

1941 M.W.N. 271 = A.I.R. 1941 Mad. 487 = 

(1941) 1 M.I, J. 197. 
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S. 10 1,2) (11) — Applicability — Endorsement of 

promtss 'ry note tn part Payment of price of land pur- 
chased — Endorser's right to claim benefit of scaling 
dawn. 

A promissory note executed by the 1st defendant in 
favour of the 2nd defendant was subsequentb endorsed 
over to the plaintiff in part payment of the price of 
immovable property purchased by the 2nd defendant 
from the endorsee. In a suit on the promissory note by 
the endor^ee, thr 2nd defendant (endorser) applied to 
scale down the debt. 

that since, on the date of the endorsement, the 
2nd defendant promised to pay the amount of the note 
to the plaintiff and since at the inception of his liability 
there was a charge provided under S. 55 (4) (<^) of the 
Transfer of Property Act. S. lO (2) (r ) of the Madras 
Act IV of 1938 excluded the 2nd defendant's liability 
from the operation of Ss. 8 and 9 of the Act, although 
the 1st defendant, the maker of the promissory note 
would be entitled to the benefit of the Act, if otherwise 
qualified as an agriculturist, {}Vadsworth^ J.) 

Rangiah Chettiar V. SvED Karim Sahib. 

1941 M.W.N. 801 = 54 L W. 310 = 
A.I.a.l941 Vlad 890= (1941) 2 M L.J. 463. 

■3. 10 (2) 11) — Applicability — Mortgage by 
vendee to vendor for sale price — Mortgage of lands pur- 
chased and other land*. — Agreement to pay interest on 
pricipal — Debt— If falls under S. 10 (rr) — Statutory 
charge under S. 55 (4) (3), T. P. .-\ct — If excluded — 
‘'Contract to the contrary.” See 1940 Dig , Col. 843, 
Lakshmana Iyer v. Ramaswami Naicker. 

A I.R. 1941 Mad. 119 = (1940) 2 M.L. J. 827. 

' ■■ —3, 10 (2 (11) — .Applicability —Mortgage for un- 
paid purcha’^e money— Subsequent mortgage for part of 
debt on other properties — Charge for vendor's lien— If 
affected — Debt if taken out of S. 10(2) (ii). See 1940 
Dig., Col 844. Aihiyappa GOUNDAN V. RaMA- 
NATHAN Chettiar 193 I.O 281« 

13 R.M. 640 = (1940) 1 ML J 367. 

S. 10 (2) (ID — Applicability — Promissory note 

by vendee to vendor for unpaid purchase money— En- 
dorsement over to another— Effect — If changes character 
of liability and take it out of S. I0(2)(ii) — Debtor’s 
right to have it scaled down. See 1940 Dig., Col. 844, 
VaRADARAJA PERUMAL PllLAl 7’ Palanimuthu 
Goundan. I.L.B. (1941) Mad 132- 

195 1 0. 559 = 14 R.M 202» 
A LR. 1941 Mad. 118 = ( 1940) 2 M L J. 838. 

8 10(2)(il) — Payment of price and execution 

of salt-deed in favour ot X — Agreement by X before 
■eglstralion to have the land conveyed by the vendor to 
Kdirect—K paying cash and executing a promissory 
note to X — Registered sale-deed executed by vendor in 
favour of y — y executing a moifg.^ge next day in favour 
of X to cover the amount due on the promissory note— 
Uahility under — If excluded bv S lO (2) (ii' ot Act IV 
of 1938 See l940 Dig.. Col. 845. NAR.ayxnayya p. 
Venkatayya. A.IR. 1941 Mad 128 = 

(1940)2 MLJ.920. 

— -S3 10(2) (Hi) and l —App/icablllt^^Mi^rt• 
gage suit - Vendee of hypotheca tmpleaaed in suit-— 
Decree — Application by t endte to scale down debt^ 
Maintainabilit) — Liability— If exempted. 

Where a vendee of immovable pro{>eriy is a party 
to a suit on a mortgage of that property and a decree is 
passed in the suit, it cannot be said that the 
vendee is not a judgment-debtor; and an application by 
him for scaling down the debt under S. l9ofthe 
Madras Act IV of 1933 cannot be rejected on that 
ground Nor can his application be rejected on the 
ground that the liability which he seeks to scale down is 
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one in respect of which there is a charge under S. 55 
(4) (a) of the Transfer of Property Act, and that there- 
fore the debt cahnoi be >caled down by reason of 
S. 10 (2) (ut) of Madras Act IV of 1938. The liabi- 
lity of the vendee to the decree-holder is not the same 
as the liability to the mortgagor (vendor) in respect of 
which the vendor's lien subsists. {(Viidsworth and 
Pataniali '^astri, //,) PaLANIVEL GoUNDAN v. 
SUBBAROYA Goundan. 54 L W. 240 = 

1941 M.W.N. 804=A.I.R. 1941 Mad. 889 (l) 
—■ --S. 10 2) (ill) — Interest payable in respect of 

the liability'' — Meaning — Decree on mortgage in favour 
of public company — Interest at less than S per cent, 
^and default interest at \.2\ per cent. — If exempted from 
Act. 


Where a public company has got a decree on a mort- 
gage providing for interest at something under 8 per 
cent, with a default rate of 121 percent, per annum, 
and the latter rate has actually been adopted in the 
decree, the debt is not exempted from the operation of 
Ss. 8 and 9 of Madras Act IV of l93'^. Interest 
‘‘payable in respect of the liability” in S. lO (2) (*/';) of 
the Act refers to the interest on the basic debt and not 
the subsequent interest on the decree amount. It is not 
open to the creditor to base an argument on the theory 
that the 122 per cent, is not a rate of interest payable 
but a penal rate which could not be recovered, {WadS' 
worth, /.) NELLORE PERMANENT FUND, LTD. v. 
SuBBA RAO. 1941 M W.N. 784 = 64 L.W. 239 = 
A.I.R. 1941 Mad. 888 = (1941) 2 M.LJ.388. 

S- 10(2)(iii) — Liability excluded under — Debt 

due to public company carrying interest at less than 9 
Per cent, in renewal of earlier debt with interest at 
higher rate — If can be scaled down. 

Where a debt due to a public company carries interest 
at not more than 9 per cent, it is clearly excluded from 
the operation of Ss. 8 and 9 of Madras Act IV of 1938, 
and therefore Ss. 8 and 9 cannot be called in aid to 
substitute for that liability an earlier liability which it 
renewed and which bore a higher rate of interest, and 
thereby to exclude it from the operation of S. 10 (2) 
{tit) of the Act. The liability excluded from the pur- 
view of operation under Ss. 8 and 9 by S. 10 (2) (iiV) 
s the present liability under which the debtor is, at the 
time of bis application, indebted. {IVadsworth. /.) 
SUBRAMANIA AIYAR V. INDIA EQUITABLE INSUR- 
ANCE CO., Ltd. 54 L.W. 353* 

1941 M.W.N. 887(1) = (1941) 2M.L.J. 609. 


- .Ss. 11 and 19 — Decree — Costs — Interest on 

CQSts— Liability to be scaled down. See l940 Dig., Col. 
846. PaTANI GOUNDAN V. MUTHUSWAMI 
GOUNDAN. 194 I.C. 36=13 R.M. 734 = 

A.I.R. 1941 Mad. 52= (1940'i 2 M.L J 707. 

g. 11 — Scope— Costs of execution— Right to 
recover. See 1940 Dig., Col. 846. VENKATAMMAL v. 
Ramaswami Iyer. 

(1940) 2 M.L J. 685 

.3. \Z^procedure^Debt~Subiect-matter of 


xppeal— Application for scaling down— When to be made 
—Proper procedure an application in appellate Court. 

Where a debt is the subject-matter of an appeal, if 
in application for scaling it down under Madras Act I V 
>f 1938. is not made in the appellate Court before the 
udgraent is pronounced, the decree must be drawn up 
n accordance with the terms of the judgment, and no 
ubordinate Court has power to pass an order which 
vill affect the decree. Where, however, an application 
or scaling down is made before judgment is delivered, 
he proper course will be to resen-e the hnal order until 
he application for scaling down is decided. All questions 
irising in the appeal other than the question of scaling 
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down can be decided and the decree left open until a 
report has been received from the trial Court, the appli- 
cation for scaling down being remitted to that Court for 
inquiry and report. But if the application is not made 
before the judgment is delivered, it will be too late 
for the judgment-debtor to raise the question. {Leaeh, 
C./.y Wadsworth and J'atanjali Sastri, /J.) SPIRAMA- 

REDDI z/. Sriramarkddi. 54 L.W 627 = 

1941 M.W.N 1052 = A.I.R. 1941 Mad! 929 = 

(1941)2 ML.J. 865(P.B.). 

‘3. 15 — Applicability— Alienee of portion of 

kanom interest— Right to apply— Deposit— If to include 
Government Revenue. See 1940 Dig., Col 847 
Itteeri NAMBUDIRI V. Sanrunni Nair. 

A.I.R. 1941 Mad. 303 = (1940) 2 M L J. 820. 

S. 15— Applicability and scope— Application by 

kanomdar for renewal of kanom under S. 24 of the 
Malabar Tenancy Act— Liquidation of arrears of rent by 
deposit under S. 15— If can be effected. See 1940 Dig., 
Col. 847, SOOLAPANI MOOPiL VariaR V. Veetiil 
Veloor. A.I.R. 1941 Mad. 196. 

S. 15— Applicability— Assignee from original 
lessee — Arrears of rent due for period before assignment 
—If “rent payable” by the assignee— Right of latter to 
apply for wiping out by deposit. See 1940 Dig , Col. 

847. Cheeru V. Chathu nambiar. 

^ A.I.R. 1941 Mad. 44 = (1940) 2 M.L.J. 461. 
3. 15 — Applicability — Conditions — Land held by 
non' agriculturist tenant on date of Act— Assignment of 
land after Act to agriculturist — Application by latter 

under S. 15— 

S. 15(1) of the Madras Agriculturists* Relief Act 
requires that there should be rent outstanding on the 
date of the commencement of the Act, which rent must 
be, as on that date, payable by an agricultuiist. In a 
case where at the commencement of the Act there was 
no rent payable by an agriculturist in respect of a land, 
the tenant being a non-agriculturist, the mere fact that 
the land has been assigned, after the Act came into 
force, to an agriculturist cannot give the latter the 
beneSt of S. 15 of the Act. {Wadsworth and Patanjali 
Sastri //.) Parameswara Aiyar v. Narayanan 
Nambudripad 63 LW 104 = 

1941 M.W.N. 186 (1) = A.I.R. 1941 Mad.’ 432= 

(1941)1M.L.J. 177. 

S. 15 - Applicability— Co-tenants — One agricul- 
turist and another non agriculturist — Right of former 
to benefit of Act. 

There is no reason why an agriculturist tenant should 
not get the benefit of S. l5 of the Madras Act IV of 
1938 by paying the rent for the holding for Faslis 1346 
and 1347, merely because there is a co tenant who is not 
an agriculturist. {Wadsworth. J.) Kalliani v 
Kan ARAN. 1941 M.W.N, 239 (1) = 53 L.W. 361 = 

A.I.B. 1941 Mad 436. 

S. 16 — Applicability — Existence of tenancy in 
fasti 1347 — If condition precedent. 

Where a tenancy has ceased to exist before the com- 
mencement of fasli 1347, S. 15 of the Madras Act IV 
of 1938 does not apply, and the tenant is not entitled to 
the benefits under that section. A tenancy in and pay- 
ment of rent for, fasli 1347 is a condition precedent to 
obtaining relief in respect of fasli 1345 and the earlier 
years. {Leach. C.J., Gentle and Krishnaswami 
Ayyangar, //.) PECHIYaPPa CheTTIaR v. VaZ- 
hukKa Chetii. I.L.R. (1941) Mad. 433= 

19510. 361 = 14 B.M. 183=63 L.W, 287= 
1941 M W.N. 241 = A.I.R. 1941 Mad. 866 = 

(1941)1 M.L J. 333 (F.B.). 

-3. 16 — Applicability— If confined to cases 0f 
landlord and tenant under Estates Land Act — Jodi pay^ 
able by agraharamdar — If **rent.” 
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The operation of S. 15 of Madras Act IV ot 1938 is 
not confined to cases ari-ing between landlord and tenant 
under the Madras Estates Land Act. Where an agra- | 
haram within a zeniindari was not excluded from the ' 
zamindarl by the permanent settlement but continued as ! 
before the j-ettlernent to be held on an under-tenure ■ 
under the zamindar. the jodi payable by the proprietor! 
of the acraharatn to the zamindar is “rent'* as defined i 
by Madras Act IV of 1938, and comes within the pur- ’ 
view of S. l5 of the Act. The proprietor of j 
the ag'-aharam is a tenant, as he is a person liable i 
to pay the rent (the jodi), and the property in res- l 
pect of which such rent has accrued is his holding. | 
\Wiidswyrth and Patanjali Sastri, //.) NaVANEEI HA I 

Krishna Yachendra Bahadur v. Ramanujui.u i 
Cheitv. 1941 M.W.N. 904= 1 

54 L.W. 120 =(1941) 2 MX J. 169. 

S. 16 — Applicability — Mortgage with possessiott 

by ienmi — Lease bach by mortgagee tojenmi — Right of 
jenmi lessee to apply fcr ivipittg off of arrears of rent 
— Rent under lease — 1 f ' interest". 

Where a jenmi mortgages his land witli possession 
and takes the property bark at the same time from the 
mortgagee under a lease undertaking to pay rent to the 
lessor- mortg.agee, the rent payable is not jntefe^t so far 
as Madras Act IV of 1938 is concerned. The lease 
though contemporaneous with and closely related to the 
mortgage, must be regarded as a lease and the payment 
thereunder must be regarded as rent. I he mortgagee 
from the jenmi has, by reason of the mortgage, an 
interest entitling him to possession of the land and is 
thus an “intermediary” under the Malabar Tenancy- 
Act, though he transfers that possession to the jenmi 
himself. The rent payable by the jenmi to the mort- 
gagee-lessor (intermediary) therefore falls within S. l5 
of Madras Act IVof 1938, and the lessee-jenmi is there- 
fore entitled to relief under S 15. if he makes the 
required deposit within the lime laid down by the section. 
{Wadsworth, J.) KRISHNA MfNON r/. KUNJANDI. 

1941 M.W.N. 799 = 64 L W. 309 = 
^A.LR. 1941 Mad. 826 = (194l) 2 MX J. 361. 
3. 15 — .Applicability — Owner of kudivaram in- 
terest purchasing zamln rights in estate paying Rs. 1,200 
as peishkush — Usufructuary mortgage — Zamin right — 
Mortgagor retaining ryoti lands as tenant of niorlg.agee 
—Latter recognised ys landholder — Mortgagor's right to 
apply for scaling down. ,5*^^ 19-10 Dig.‘, Col. 848. 

Rangaswami Keddi V. Gopai.akrishna Redpi. 

1961.0.149 = 14 R.M 140 = 1941 M.W.N. 81 = 

1941 Mad. 200= (1940) 2 ML- J. 883. 

~ 15 — Applicability — Promissory note for 

arrears of rent — If can be scaled dmun as rent. 

W here a landlord takes a promissory note from his 
tenant for arrears of rent, the character of the liability 
changes, and it ceases to be rent for the purposes of 

15 of the Madras Act IV of 1938. The debtor 
cannot compel the promisee to treat his claim as one 
for rent, whereas in fact it is nothing of the kind, S. 15 
does not apply to such a case. (Wadsworth, /.) *Ven- 

kateswara Rao Lakshmi Kanthauao. 

1941 M WN. 454 = 63 L.W. 672 = 
A.LR. 1941 Mad 638 = (1941) 1 M.L J. 633 

r ^i^’^^^PPlicatfility—Rent due to melcharthdar 
‘-Liability to be scaled down. 

meUharthdar Is neither a jenmi nor an inter 
mediary, and hence rent due to a landlord who is a 
melcharthdar cannot be scaled down. {Wadnvorth, J ) 
KaLLIANI V. Kanaran 1941 M W.N. 239 (1) = 

- _ 53 L.W. 361 = A.I.R 1941 Mad 436, 

o. 16— Arrears of rent for faslis prior to 1345 
due from tenant assigned by jenmi to third person— If 
can be deemed t be discharged by tenant depositing 
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rent for faslis 1346 and 1347 — Malabar Tenancy Act, 

S. 3 {_k) and (;) — ‘Jenmi' or ‘Intermediary* — If includes 
assignee of right to collect rents, ^ee 1940 Dig.. Col. 
849. Ahmad Koya z/. Appu. 1941 M.WN. 33 = 

193 LC. 406= 13 R.M. 664 = 
A.I.R. 1941 Mad. 201 = (1940) 2 M.L J. 235. 
S. 15— Kanom demise — Assignee of part of pro- 
perties demised — Right to apply under Liable 

to pay rent.*' 

An assignee of a part of property demised on kanom 
is liable by privity of estate to pay a proportionate part 
of the rent or michaxoaram reserved under the demise, 
so long as he remains assignee; and by viriue of S 41 of 
the Malabar Tenancy Act, the jenmi is entitled to 
recover the entire rent reserved under the demise from 
such assignee. The assignee is therefore entitled to 
claim the benefit of S. 15 of Madras Act IV of 1938 in 
respect of arrears of micha-waram due to the jenmi. 
The fact that a part of the consideration for the assign- 
ment was expressly reserved with the assignee for pay- 
ment to the jenmi towards the arrears is no bar to his 
claiming the statutory right to have the arrears wiped 
out under S. l5. (Wadsworth and Pataniali Sastri^ 
JJ.) VaSUDEVA NAMBUDIRI V. KA^YUMMA. 

63 L.W. 161 = 1941 M W.N. 174 = 
A.I.R. 1941 Mad 486 = (1941) 1 M L.J. 220. 

S. 16 (4) — Applicability — Decree for rent by 

Civil Court — .Application under S, l5 (4) to Revenue 
Court— Competency- Procedure. 

S. 19 only provides for the scaling down a decree for 
the repayment of a debt which term does not, strictly 
speaking, include a liability for rent. But a procedure 
analogous to that laid down in S. 19 should be followed 
in the case of decrees for rent. It is therefore apparent 
that when there is a decre of a Civil Court deiei mining 
the amount of rent payable for the relevant period there 
is no room for any application to the Revenue Court 
under S. 15 (4) of the Act. The object of S. l5 (4) is 
clearly to enable a tenant whose liability for rent has 
net yet come into Court to ascertain what is the extent 
of that liability as scaled down and pay it into the 
Revenue Court in order to prevent an unnecessary suit. 
Where, however, a decree has been passed by a Civil 
Court for rent, the proper course for the judgment- 
debtor is to apply for relief under S. 19 of the .Act to the 
Court which passed the decree. (Wadswortky /.) 

Venkata Rajagopala Krishna Yachendra 
Bahadur Varu v. Venkataskshachari.u. 

1941 M.W N. 997=64 LW 464 = 

(1941) 2 M L J. 665. 

“S. 17 — Scope — Suit for arrears of rent for fasli 
1344 due from non^agriculturist — If saved, 

S. 17 of Madras Act IV of 1938 covers any suit in 
respect of arrears of rent accrued for fasli 1345 or any 
prior fasli, and it is not restricted to such a suit filed 
against an agriculturist. The section therefore saves 
limitation in respect of a suit for arrears of rent for 
fasli 1344 due from a non-agriculturist. (Wads^vortk 
and Patanjali Sastri, Jj.) NAGOKE DuRGA p. 

Kannu PlLLAI. 1941 M.W.N 913 = 64 L W. 433 = 

(1941) 2M.LJ. 604. 
S. 19 — Appeal — Order under S. 19 — .Appeal 
prior to the new rules— Competency. See 1940 Dig. 
Col. 849. Pakkiri Mahomed Tharaganar v. Sykd 
^"^ahib. 194 I.C. 607 = 14 R.M. 24 = 

^ (1940) 1 M.L.J. 422. 

Ss» 19, 20 sod 21— ‘/iffp/icadiiity and 
Sale by Official Receiver of property subject to mortgage 
—Scaling dcnvtt of moitgage debts— Stay of sale — 
Procedure— Application to Official Receiver to stay sale 
and appUcatioH to Insolvency Court to scale dernsn mart* 
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gage debts without impleading Official Receiver — Com- 
petency. 

S. 20 of the Madras* Agriculturists* Relief Act has no 
application to sales by Official Receivers and cannot be 
invoked in favour of a person who is not a judgment- 
debtor seeking to stay the execution of a decree. It is 
also clear that though S. 21 of the Act does not lay down 
any procedure for scaling down debts due by an insolvent, 
the procedure should, as far as may be, be analogous to 
that prescribed for the reduction of other debts. The 
Court which passed the decree would have to be moved 
under S. 19 to reduce the decree and the Court which 
executes the decree must be moved under S. 20 to stay 
execution of the decree in so far as the debts of the 
insolvent are covered by decrees of Courts. It would be 
within the power of the Insolvency Court to entertain an 
application under S. 21. for scaling down of those debts 
of the insolvent w'hich are not covered by decrees or suits 
in other Courts. But any proceedings under S. 21 should 
not be taken behind the back of the Official Receiver by 
the insolvent himself. If the Official Receiver is about 
to sell properties subject to mortgages which are liable 
to be scaled dow’n, an application may be made to the In- 
solvency Court to give directions to the Official Receiver 
to suspend the sale until the scaling down process is 
completed. It is not open to the insolvent to apply to the 
Official Receiver to stay the sale, or to apply to the 
Insolvency Court to have it declared that he is an agri- 
culturist and that his debts should be scaled down 
without making the Official Receiver a party to the 
application, {^Wadsworth^ JJ) KRISHNA RAO v. 

Official Receiver, East Godavari. 

54 L.W. 613 = 1941 M.W.N. 947= 

(1941) 2 ML. J. 698. 

• S. 19 — Applicability — Decree by Court outside 

Madras Province — If can he scaled down under Act. 

Interest payable under a decree passed by a Court in 
the Bombay Presidency, but transferred for execution to 
a Court in the Province of Madras, is not liable to be 
scaled down under Madras Act IV of 1938, because 
S. 19 of the Act does not apply to a Court outside 
the Province of Madras. {Wadsworth and Patanjali 
Sastri, //.) SaNTHAPPa v . ESwaraPPA. 

64 L W. 178 = 1941 M.W.N. 961 = 
A.I.R. 1941 Mad. 810=(1941) 2 M.L.J. 295. 

-S, Applicability— Decree in Privy Council 

appeal— If can be scaled down— If decree of foreign 


Court, . ^ . 

It cannot be held that the Privy Council is not a 

“Court” and that its decision is not a decree properly so 
called falling within the purview of Madras .^ct IV of 
1938. S. 19 applies to the decree made by the Privy 
Council in appeal from decisions of Courts in Madras. 
The Privy Council is not a foreign Court or tribunal so as 
to make the section inapplicable to a decree passed on 
an appeal to the Privy Council taken from the province 
of Madras. The application to scale down such a 
decree has to be made to the Court of first instance, 
a Court of this Province (Madras). {Wadsworth and 
Patanjali Sastri, JJ.) SUBBAYYA r. VENKATA 

HANUMANTHA 1941 M.W.N. 741 = 

4 F.L.a. (H.O.) 280=A.I.E. 1941 M^.^817 = 


19 — Applicability— Decree for rent by Civil 
rt— Procedure for scaling down — 
rnue Court under S. l5 ( 4 j-Propr ety Sv, MADRAS 

riculturists- relief ^2 m l j- 6S5. 

s Applicability— Decree in suit by trial 

before Act came into force— Appeal— Appellate 


Y. D. 1941—52 


8l8. 

MADRAS AGRIC. RELIEF ACT (1938), S. 19. 

decree after Act confirming decree of trial Court— Suh^ 
seouent application to trial Court for scaling down— 
Competency, 

S. 19 of the Madras Agriculturists' Relief Act would 
not apply to. a decree passed after the commencement of 
the Act, whether it be a decree passed by the trial Court 
in a suit or by an appellate Court in proceedings in 
appeal of which the affected party has had notice. 
Whether the decree of the appellate Court is passed in 
the first instance or in modification or reversal or con* 
firmation of the decree of the original Court, neverthe- 
less it would be a decree passed after the commence- 
ment of the Act, and cannot be amended under S. l9 of 
the Act, although the decree in the suit was passed by 
the trial Court before the Act came into force. The 
pendency of an appeal suspends the finality of the decree 
of the original Court, and before a final decree is passed 
on appeal, all the relief which a party is entitled to and 
which would have been given by the original Court had 
Act IV of 1938 been in existence on the date on which it 
passed the decree should be urged before the appellate 
Court is passed. An app’ication under S. 19 of the Act 
to the original Court is incompetent when the decree of 
such Court has been confirmed on appeal after the 
coming into force of. the Act. {Venkataramana Rao 
and Horwill.J/.) VEERAPPA CHEITIaK zr SiVA- 
GAMI AChI. (1941) 2 M.L.J. 1064. 

- ' S. 19 Applicability— Decrees passed after Act- 
Dismissal of application to scale down decree under 
appeal— Appeal against dismissal not clubbed with main 
appeal— Main appeal dismissed ex parte— Appeal from 
dismissal of application — Sustainability of. 

S. 19 of the .Madras Act IV of 1938 has no applica- 
tion to decrees passed after the Act came into force, one 
reason being that any person who has a contention to 
urge which will affect such a decree must urge it in the 
pending proceedings, and if he does not so urge he must 
be taken to have waived it. There is no reason to 
apply a different principle to proceedings in appeal of 
which the affected party has notice. Accordingly where 
an application to scale down a decree (against which an 
appeal is pending) is dismissed, and an appeal against 
such orders of dismissal is not clubbed with the main 
appeal which is allowed by the debtor to proceed 
ex parte, thex\ alter t\\e disposal of the main appeal 
substituting the appellate decree for the decree sought to 
be scaled down, the original decree cannot be scaled 
down and the appeal against the dismissal of the appli- 
cation for scaling down under S. 19 becomes infrucluous 
and must be dismissed. {Wadsworth and Patanjali 
Sastri, JJ.') RaMaSWAMI UDAIYAR v . RAMANATHAN 
CheTTIAR 68L.W. 22-1941 MW.N. 61 = 

A.I.R. 1941 Mad. 373 = (1941) 1 M.L.J. 6.. 

■ ■ — ’ S. 19 — Applicability — Execution sale held before 
ist October, 1937 — Purchaser by decree-holder — Sale 
when becomes complete — Sale not confirmed owing to 
pendency of application to set aside sale — Application 
to scale down decree — Maintainability. 

In the case of a sale in execution to a decree-holder 
who has been permitted to bid and set off the sale price, 
the decree is not satisfied until the sale is confirmed. 
Where the confirmation of a sale held befoie 1st 
October, 1937, is held up owing to the pendency of an 
application to set it aside under 0.21, R. 90, C. P. 
Code, the decree still subsists and the judgment-debtor is 
therefore entitled to ask the Court to scale down the 
decree under S. 19 of Madras Act IV of 1938. {Wads* 
worth and Patanjali Sastri, JJ.) NATaRAJA PiLLAI< 

V RaNGASWAMI KARAMUNDAR. 54L.'W. 503 = 

1941 M.W.N. 941= (1941) 2 M.L.J. 682 
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S. 19 — Applicability — "Judgment-debtor* ~~ 
Surety for defendant in appluation to set aside ex parte 
decree — Liability of— Application to Seale down dect ee — 
Competency — Extent of rt ght available to surety, 

A person executing a surety bond undertaking to 
Satisfy atjy decree which might be passed against a 
defendant can be deemed to be a judgment-debtor 
entitled to scale down the decree which might ultimately 
be pas-'eJ, by the procedure laid down in S. 19 of the 
Madras Act IV of 1938. In an application by the 
re>pondents 2 and 3 to set aside an ex parte decree 
passed against them in a suit by the 1st respon- 
dent on two promissory notes of 1929 and 1931, the 
petitioner stood surety and gave a bond on 4—7 — 1934, 
by which he undertook to satisfy any decree that 
might be passed against the 2nd and 3rd respondents. 
The ex parte decree was set aside, and the suit reopened 
and on 10—9 — 1934, a compromise decree was passed 
in favour of the 1st respondent against the respondents 
2 and 3, for principal and interest at 12 per cent, and 
costs. The 1st respondent sought execution against the 
surety. The surety applied for scaling down the decree 
under S. 19 of Madras Act IV of 1933. 

Held, that the peiitioner (.surety) was, for the pur- 
poses of execution, in the po^ition o( a judgment-debtor, 
he should be given the benefit of the procedure laid 
down in S. 19 to the limited extent of the reduction 
or scaling down of interest under the decree with refer- 
ence to the appropriate section of the Act, having regard 
to the date on which the liability of the surety himself 
was incurred. The bond and the decree in the case 
having come into being in 1934, the surety was entitled 

to the benefit of the 1st part of S. 9 of the Act, as his 

liability fell under that section. He was not entitled to 
go behind the decree and have his liability reduced with 

reference to the orig nal f romisory notes 1 y the judg- 
ment-debtors. {Wadsworth and Patanjali Sastri , J J ) 

Muthyalu V. Chinnayya. 54 L W. 699 = 

(1941) 2M.L.J. 1010. 

S. 19— Applicability — Mortgage suit— Vendee of 

hypothera impleaded as party— If judgment-debtor 
under decree in suit— Right to apply for scaling down. 
See M.ADRAS AGRiCULTURlSTS’ RELIEF ACT. Ss. 10 

(2U/70and 19. 54 l.W.240 

Sg, 19 and 20 — Applicability — Partnership 

Debt due by— Personal decree against partner whois an 
agriculturist— Right of latter to relief. 

A debt incurred by a partnership is really a debt 
incurred by the parners for which each of them is liable. 
And. if a partner who is, by a decree of Court, made 
personally liable for the debt of the firm, is an agricul- 
turlst, he is entitled to apply under Ss. 19 and 20 of 
Madras Act IV of 1938 for scaling down the debt. 
{Wadsworth and Patanjali Sastri, //.) PlTCHAVYA 
V, SUBBAVVA. 63 L.W. 497 = 1941 M. W.N. 670 = 
A.I.E. 1941 Mad. 611 = (1941) 1 M.L.J. 609. 

^S. 19— \pplicability — Puisne moitgagee implead- 
ed in suit on first mortgage— Right to apply— Sub-mort 
gage by puisne mortgagee lonon agriculiurivt— Effect on 
claim to benefit of Act. See l9l0 Dig. Col. 849 
Ramier V, SrinivaSiah. IL.R. (1941') Mad. 336 = 

1961.0. 702 = 14R.M. 218 = 
A.I.E. 1941 Mad. 204==(1940) 2 M.L J. 872. 

S 19— Application under, to appellate Court— If 
original matter— C. P. Code (V of l90Sj, O 7 R 10— 
Applicability See l940 Dig. Col. 8*^0. SaTYANARA 

YANA PEDDI N.MDU. A.I.E. 1941 Mad 362 = 

« * ,. (1940) 2 M.L.J. 940. 

• S 19— Applicability— Suit dismissed before Act 

—Appeal— Reversal and decree after Act— Application 
binder S. 19— Competency. See 1940 Dig. Col. 850. 


MADEAS AGEIC. BELIEF ACT (1938), S. 19. 

KaNNABHIRAN PlLLAI V GOVINDASWAMl PiLLAI. 

64 = (1940) 2 M L.J. 473. 
Ss. 19 and 20 — Co-jud gment-debtors— Applica- 
tion by one— If all others should be joined. 

There is nothing in S. 19 or S. 20 of Madras Act IV 
of 1920 which compels all co-judgment-debtors who 
have claims as agriculturists to join in an application 
for stay or for scaling down filed by any other judgment- 
debtor. {Wadsworth and Patanjali Sastri J /.) 

Nagasundaram PILLAI V. MaTHORBO'^VhaM 
Aiyar. 53 L.W. 158 = 1941 M.W.N. 204(1) = 
^A.IE. 1941 Mad. 566 = (1941) 1 M.L.J. 218. 

S. 19- Construction and scope— Debt ripenine 

into decree after Act— If debt liable to be scaled down 
under Act. l940 Dig., Col. 850. KanakaraTU 
V. Atchuthakamanaraju. 192 I.O. 400 = 

o 13 E.M. 562 (1). 

Ss. 19 and 20— Death of judgment-debtor just 
before expiry of the sixty days time allowed under S. 20 
for applying for scaling down— Legal representative— 
If entitled to file a fresh application for stay under S 20 
—Procedure. See l940 D g.. Col. 850. SUNDARA 
REDDIAR V. ALAGAPPa CHETTIAR. 194 10 134 = 

13 E.M. 747=A.I.R. 1941 Mad. 100(2)= 

„ ^ (1940) 2 M.L.J. 466. 

t ir. mortgage suit before 

Private sale of part of hypotheca— Vendee 
paying part of sale price to decree-holder — Applicaiian 
by mortgagor to scale down— Competency— Vendee not 
agriculturist— Effect of. 

After a final decree in a suit on a mortgage some of 
the mortgaged items of property were sold privately on 
9-10-1937 and the vendee was diiected to pay the 
amount to the mortgagee He paid a portion, retaining 
the balance for future payment. The debtor applied for 
entering up satisfaction on the ground that more than 
twice the amount of the principal and the costs had been 
paid. The creditor applied to have the purchaser 
impleaded as a parly to the final decree and opposed the 
debtor s application on the ground that it should not 
enure to the benefit of the purchaser who was not an 
agriculturist. 

Held,{\') that the purchaser could not be impleaded 
as he had no separate rights to agitate in the execution 
of the decree; (2) that he was not a party to the decree 
and the scaling down could not be restricted to the 
judgment-debtor agriculturist*s interest in the property 
m his possession inasmuch as that would result in the 
splitting up of the decree against the only party to the 
decree; (3) that there was no decree against two persons, 
one an agriculturist and the other a non-agriculturist, 
but the decree was only against one person, the mort- 
gagor. {Wadnvorth and Patanjali Sastri, //) 

S.atyanar.ayanamurthy V. Gangisetti 

63 L.W. 162 = 1941 M.WN. 284 = 
A.I.E. 1941 Mad. 497 = (1941)1 M.L.J. 223. 

" 'S. 19 Judgment debtor alone entitled to scaling 

clown— Purchaser of equity of redemption from Official 
R^'eiver in the insolvency of the judgment debtor— 
Whether judgment-debtor. See l940 Dig.. Col 851. 
Ganapathi Bhaita V. A.M L. O'SOUZA. 

13 E M. 595 = 191 I.O. 744 = (1940) 2 M.L.J. 817. 

S. 19 Jurisdiction— Suit challenging decree of 
another Court— Decree in— Appeal from— Application 
^ appellate Court to scale down decree attacked — 
Competency. .Jrc 1940 Dig, •Col. 851. VaLLABHA- 
CHARYULU V RANGACHARYI’LU. 

AIR 1941 Mad.76 = a940) 2ML J.416. 

— — a. 19— Jurisdiction — Trial Court —Power to 
^aledown decree passed by appellate Court. See 1940 
Dig., Col. 8^1. PKRIASWAMI CHKTTI.AR V. RaMA- 
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MADRAS AGEIC. RELIEF ACT (1938), S. 19. 

«WAMI Goundan. I.LR a941) Mad 63 = 

195 I.C. 697 = 14 E M. 219 = 
A.I.E 1941 Mad. 113=fl940) 2 M.L.J 513. 

S. 19— Mortgage decree — Purchaser of equity of 

redemption at sale in execution of money decree— Right 
to apply for scaling down mortgage decree See 1940 

Dig., Col. 851. Palani Goundan v peria Goun- 
dan. A.I.E. 1941 Mad. 158 = (1940) 2 M.L.J. 887. 

— S. 19 — Order under — Revision — Provision of 

right of appeal against such orders by the new rules — If 
Tetrospective - Effect on competency of pending revision 
petitions. See 1940 Dig.. Col. 852. Chidambapam 
Chettiar V. Muthukumaraswami Chettiar. 

192 I.c 896 = 13 E.M. 607 = (1940)1 M L J. 817. 

-■ S. 19— Procedure — Liability created for first time 
by appellate decree — Application for scaling down— Pro 
cedure— Forum formatting application —Trial Court or 
appellate Court. See 1940 Dig., Col. 852. KaNNa- 
bhiran Pillat V. Govindaswami Pillai. 

194 1.0. 757 = 14 E.M. 64 = (1940) 2 M.L.J. 473. 

■ “ Ss. 19 and 23 — Sale in execution of mortgage 

decree — Application by judgment-debtor — Qualification 
for benefiits under — Necessity to give notice to puisne 
mortgagee. See 1940 Dig., Col. 852. KumaraSwami 
.Reddiar V. muthugopal Naicker. 

A.I.R. 1941 Mad. 205 = (1940) 2 M.L J. 943. 

S. 19, Proviso — Applicability — Compromise 

decree for principal, interest and costs — No separate 
-allocation of costs— Costs if can be separately taxed— 
Costs of execution — If can be directed to be paid first. 

See Madras agriculturists’ relief Act, Ss. 8, 9 
AND 19. PROVISO, (1941) 2 M L J. 658. 

— -3. 19. Proviso — Decree for costs in favour of 
respondent in appeal before Privy Council — Adjustment 
of decree by appropriation of payments already made 
under S. 19 — Claim by respondent for payment towards 
costs out of deposit by appellant unHer O. 45, R. 7, C.P. 
Code. See C. P. CODE, O. 45, R. 7. 

(1941) 2 M.L.J. 125. 

S. 19, Proviso — Decree on mortgage — Payment 

under — Re~aPpropriation towards costs — Principles. 

On the basis of a mortgage executed in August 1925, 
for Rs. 7,500, a decree was passed for the principal 
amount and Rs. 3,31114-0 interest, Rs 336-8 4 subse- 
quent interest, and Rs. l,5l5-8-Ojas taxed costs. In 
1935, the judgment-debtor mortgaged one of the items 
of the mortgaged properties with the leave of the Court 
and deposited a sum of Rs. 8,500. which he raised by 
mortgage, in Court towards the decree. In 1936, a 
further sum of Rs. 500 was paid towards the decree and 
part satisfaction was entered to the extent of Rs. 9,000. 
From the order of assessment to income-tax made on 
the decree holder in 1936, it was found that the decree- 
holder had appropriated in his books Rs. 5,000 out of 
Rs. 8,500 towards the principal and Rs, 3,500 towards 
.intere.st. The sum of Rs. 500 was not definitely appro- 
priated either to the principal or to the interest, but it 
was definitely appropriated to the decree. 

Held^ (1; that the sum of Rs. 500 could not be treat- 
ed as unappropriated; (2) that in the absence of evidence 
of the judgment-debtor to the contrary, the sura of 
Rs 8,?00 could not be treated as not definitely appropri 
.ated by the act of the creditor, and the creditor’s appro- 
priation must therefore stand except for purposes of re- 
appropriation under the proviso to S. 19 of Madras Act 
IV of 1938; (3) that it was equitable that the amount 
appropriated towards the principal and the amount 
appropriated towards interest should contribute rateably 
in making up the amount required for re appropriation 
towards costs. {JVadsworth and Patanjali Sastrt, //.) 


MADRAS AGEIC. RELIEF ACT (1938). S. 23. 

SREENIVASACHARIAR V. KriSHNAYYA Chetii. 

53 L.W. 721= 1941 M W N. 626« 

^A.I.R. 1941 Mad. 697= (1941 J 1 M.L J 833. 
I S. 20— Applicability— Execution sale anct confir- 
mation — Application for>tay of delivery pending appli- 
cation under Ss. 19 and 23— Maintainability. See 1940 
Dig., Col. 852 Lakshminarasimha Rao V, 
Munevya. 191 I.c. 369= 13 E.M. 611 = 

(1940J 2 M.L.J. 234. 

S. 21 Insolvency of mortgagor and declaration 
of dividend in the in^olvency^Purchasers of tguity of 

redemption Right to have mortgage decree scaled down. 
Where a mortgagor has been adjudged insolvent and 
a dividend has been declared in the insolvency, the 
purchasers of the equity of redemption who are agri- 
culturists are entitled to have the mortgage decree 
scaled down under Act IV of 1938. (1940) 2 M.L.J, 
291, Appr. {King and Patanjali Sastri, //.) 
SuBBARAYADU 2*. SOMAYYA. 63 L.W, 229 = 

1941 M.W.N. 191 (1) = AXR.'^941 Mad 491 «= 

- ^ (1941) 1 M.L.J. 304. 

s>. 21 — Scope — Application by insolvent — Parties 

—Official Receiver— Necessity for impleading. 

S. 21 of Madras Act IV of 1938 in its plain terms 
seems to contemplate an application by the person who 
would have been an agriculturist but for his adjudica- 
tion as an insolvent. To such an applijation the Official 
Receiver in whom the estate vests should be impleaded 
as a party. {Wadsworth, /.) JaGaNNatha AiyaNGAR 
V. Senniveera Cheitiar. 1941 M.W.N. 271 = 

® „1941 Mad. 487 = C1941) 1 M.L. J. 197. 

S. 21 Scope of — Claim to re^-titution against 
Hindu father— Insolvency of father— Application by son 
for scaling down “If barred. Madras AGRICUL- 
TURISTS’ relief ACT, S. 3 {iii\ 53 L.W. 69. 

Ss. 22 to 26 — Applicability — Sale in execution 
before Act — Application to set a^ide under0.2l.R 89, 
C. P. Code— D posit on date when Act in force — With- 
drawal by decree-holder in full satisfaction— Subsequent 
application for scaling down— Competence . 1940 

D g , Col. 853, Thiravia Nadar v. Cbelliah 
Nadar. A.I.R. 1941 Mad. 74 (2) = 

(1940) 2 M L. J 417. 

— S. 28 — Appltcabiltty — Agriculturist parting 
with interest long before sale. 

It is clear that the words “property in which an agri- 
culturist had an interest has been sold,” must refer to 
the state of affairs at the lime of the sale and cannot 
cover a case in which the agriculturist had parted with 
his interest in the property sold long before the sale. 
{Wadsworth, /.) RaM.AYYAZ'. KotaYYa. 

64 L.W. 561 (1)=1941 M.W N 879 (2) = 

(1941)2M.L.J. 667. 

■■ -S. 23 — Applicability — Decree for arrears of 

rent — Sale held in execution — If wipes o^ arr<ars of 
rent. 

The mere holding of a sa'e in execution of a decree 
for arrears of rent will not wipe off the arrears of rent 
so as to exclude the operation of S. 23 of the Madras 
Act IV of 1938. The arrears will remain outstanding 
until the proceeds of the sale in deposit in Court or with 
the Collector are paid to the landlord. {Wadswortk 
and Patanjali Sastri, //.) VenKaTAPATNAM v, 

SURYA Rao 1941 M.W.N. 96 = 53 L W 86= 

A.IR. 1941 Mad. 600=C1941) 1 M L.J 166. 

— —S. 23 — Applicability — Decree of Foreign Court 
— Execution sale of properties in British India— JUa- 
bility to be set aside, 

A judgment-debtor under a decree of a Court of a 
Native State is not entitled in respect of such decree to 
the benefits of S. 23 of Madras Act IV of 1938, as the 
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MADRAS AGRIC. RELIEF ACT (1938), S. 23. 

Act has no application to foreign decrees or foreign 
Courts. Hence a sale of properties in British India in 
execution of such a decree cannot he set aside under 
S. 23 of the Act. {IVads-tVotlh, /.) PaRAMESWAR.A 
MENON V. Naravana Mf.non. 

1941 M.W.N. 879 fl) = 64 L.W. 422 = 

(1041) 2M.L.J 580. 
“ ■ ~S. 28 — Applicability — “Jutlgnienl debtor” — 

Donee of part of mortgaged property Irom mortgagor 
impleaded in suit on mortgage — Sale of all properties in 
one lot — Right of don'^’e to anply to set aside sale — C. 
P. Code. S 2 (10) 1940 Dig., Col. 854. Par. 

VATHI AMMA 7f. SUBRAMANIA PaITAR. 

192 I C. 107 = 13 R.M 535 = (1940) 2 M L.J. 749. 

“ ' ■ S 23 — Applicibxltty — A/ortgagt decree for sale — 

Mortgagor parting xvith equity of redemption even 
before preliminary decree — Right to apply to set aside 
sale in execution. 

S. 23 of Madras Act IV of 1938 contemplates the 
existence of an interest owned hy an agriculturist at the 
timeofthe sale. Where pending a suit on a simple 
mortgage the mortgagor sells his equity of redemption to 
another person, and sub'^equently a decree is passed, it 
is not open to the mortgagor to claim to have the sale in 
execution of the final decree set aside under S. 23 of the 
Act, because he has no such interest in the property as 
would entitle him to apply under S. 23. (fVadsworth 
and Patanjali Sastri, //.) NaGARAJaN v. KRISHNA 
Ayvar. 54 L,W. 184 = 1941 M.W N. 975 = 

(1941)2M.L.J. 298. 

S 23 — Application — Sale in execution of decree 
for nnt under Madras Estates Land Act — If can be set 
aside 

S 23 of the Madras Act IV of 1938 is not inapplic- 
able to sales in execution of decrees for rent under the 
Madras Estates Land Act. In terms the section applies 
to sales In execution of any decree whereby immovable 
property in which an agriculturi'^t has an interest has 
been sold ori or after ist October. 1937, and if the 
application is made within 90 days of the commence- 
ment of the Act, the Court is obliged, if satisfied 
that the applicant is an agriculturist entitled to the 
benefits of the Act, to set aside the sale after 
giving notice to the persons interested and hearing 
thern.^ The absence in S. 23 of a non obstante 
provision regarding what is contained in the Estates 
Land Act, the absence of any necessity for confirmation 
of a sale under the Estates Land Act, the absence of 
provisions in S. 23 of the Madras Act IV of 1938 
regarding the setting aside of sales under the summary 
provisions contained in Ss. 112 to 118 of the Estates 
Land Act, and the non-mention of Estates Land Act in 
S. 23 are not an indication that S. 23 would have no 
applicacion to sales for arrears of rent in the ordinary 
Civil Courts under the procedure laid down by the C. P. 

ode. The words ‘any decree*^ in S 23 are very wide 
and would include a decree for rents under the Estates 
Land Act. {Wadsworth and Patanfali Sastri. //) 

Venkataratnam V. «urya Kao. 

1941 MW.N 96 = 63 L.W. 86 = 
a i r. (1940) Mad. 600 -(1941' 1 M L.J. 166. 

S. 23— Construction— "Notwithstanding the sale 

confirmed’’— Effect of See 1940 D g., Col. 
854. Subba Naicker V. Savarimuthu PiLLaI. 

A I R. 1941 Mad 73 (2) = (1940) 2 M.L.J. 709. 
o. 23^Construction — Sale eonfirmed and satis- 
faction of decree entered up before Act^Application to 
set adde sale—~Competency. 

Where before the commencenrent of Act IV of l938, 
properties of the judgment-debtor had been sold away] 
the sale confirmed and satisfaction of the decree entered 


MADRAS AGRIO. RELIEF ACT (1938), S. 28. 

up. there is no longer a judgment-debtor, because the 
decree itself is wiped out before the commencement of 
Act IV of 1938, and after that no application under 
S. 23 is competent ty a person who had previously been 
a judgment debior. {Burn, J.) GOPALA MeNON v, 
Meenakshi Amma. 63 L.W. 67= 

1941 M.W.N. 89 = A I.R. 1941 Mad. 402= 

(1941)1 M.LJ.106. 

‘S. 23— applicable to sales held after the Act 
came into force. 

S. 23 of Madras Act IV of 1938 has no application to 
sales held after the Act came into force. (Wadsworth 
and Patanfali Sastri, //.) SeSHAYYA v. VenkaTA* 
Ramayy.a. 64 L.W. 228 = 1941 M.W.N. 971 = 

(1941) 2 M.L.J. 309. 

• -38.23 and 24 — Profits on land after purchase 

at sale in execution and before setting aside under S, 23 
: Liability of purchaser to account to judgment debtor. 

It does not appear to have been the intention of the 
Legislature to deprive the purchaser of the profits 
which his purchase has earned in the interval between 
the original execution of the decree and the cancellation 
of the sale on an application under S. 23 of the Madras 
Agriculturists’ Relief Act. S. 24 is altogether silent on 
the subject of interest and on the subject of profits. The 
Act is an expropriatory measure, and the process of 
expropriation should not proceed beyond that which is 
laid down either by the express language of the Act, or 
by necessary implication therefrom. There is no express 
provision that the judgment-debtor should be entitled to 
the profits on the land the sale of which is set aside, and 
no such provision can be read into the Act by necessary 
implication from its terms. {Wa.’nvorfh and Pantan- 
fall Sastri, //.) CHINNA KONHAYYA KAMALINGA 

(1941) 2 M.L.J. 1060. 

S 23 — Sale held in execution of decree before 
1st October, 19»7 — If can be reopened and scaled 
down. See 1940 Dig., Col. 854. BaSaVayya v.. 
ManikyaLa Kao. A.I.R 1941 Mad. 37 = 

(19401 2 M.L J. 340. 

S. 27 — Certificate by Local Board — If conclusive. 

»S'^cl940 Dig., Col. 854. KamaKSHI CheiT'I Ala- 
GANAN Chettiar. A.I.R. 1941 Mad 7S(1) = 

(1940)2 ML J. 468 (1). 

S. 28 and R. 7 — Scope — //"ultra vires. 

R. 7 of the rules enacted bv the Provincial Govern- 
ment under Madras Act IV of 1938. which makes it 
clear that the term "assessed to property tax" in Proviso- 
C to S. 3 (/;) of the Act would not cover the case of a 
person ii^ whose name an assessment has been made 
when he was not in fact the owner of the property during 
the relevant period is not ultra vires. There is nothing- 
repugnant to the apparent intention of Proviso C in this 
rule, nor can it be said that the rule gives to the proviso 
a meaning which is not its probable meaning. The use 
of the word ‘‘owner" in the last sentence of the 
Proviso C, gives considerable support to the new that 
the Legislature intended to disqualify from a claim to be 
an agriculturist only a person from whom tax had been 
demanded by virtue of ownership. It is within the 
poweis of the Provincial Government to make a rule, 
such as R. 7, which merely removes an ambiguity in a 
dause of the statute, and is not beyond the powers of the 
Government under S. 28 {Wad.fworth and Patanfali 
Sastri, JJ ) ISWaRIAH v. KaNAPPA CHF'TI'Y. 

I.L.R. (1941) Mad. 840 = 1941 M W N 400« 
53 L W. 618 = AJ.R. 1941 Mad. 704* 
» „„ ^ (1941) M L.J. 605, 

S. 28 Rules — R. 8 — Scope — If ultra vires— 
Order on application under S. l9-‘AppeaJ— Matter--/ f 
relates to execution of decree. 
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MADBAS AGRIC. RELIEF ACT (1938). S. 28. 

An appeal does not lie as of right but must be conferred 
by express enactment. R, 8 of the Rules promulgated 
under S. 28 of Madras Act IV of 1938 providing for 
appeals is ultra zires. Proceedings umder S. 19 of the 
Act for scaling down decrees are not proceedings in exe* 
cution and no appeal will therefore lie under S. 47, C.P. 
Code. The pendency of execution proceedings does not 
make an application under S. 19 a matter relating to 
the execution of the decree in any sense. {^Leach. C./., 
Gentle and K rishnasivami Aiyan^ar, J j!) NaGAPPA 
Chettiarw. Annapoorni achi. 

ILR. (1941) Mad. 261 = 53 LW. 79 = 
1941 M.W.N 131=A.I.R. 1941 Mad. 235 = 

(1941) 1M.L.J. 164 (F.B.). 

S. 28, Rules. R. 9 — Appeal u nder — Court-fee 
payable. See COUKT-FeeS ACT, SCH. II, ART. II. 

(1941) 1 M.L.J. 721. 
MADRAS BOARD OF REVENUE (STANDING) 
ORDERS) O. 16 (18) — Communal land — Wrong 
grant by taksildar ^Jurisdiction of Collector to inter- 
fere — Civil Courts — Jurisdiction of. 

Communal land or land required for communal pur 
poses cannot be granted on darkhast. Where a tahsil* \ 
dar grants such land or grants mistakenly believing that 
it is not required for communal purposes, the Collector 
can interfere in revision and cancel the assignments. Civil 
•'Courts have no jurisdiction in such matters and cannot 
interfere where the orders of the revenue officers are 
within the scope of their authority. {Chandrasekhara 


Ayyar, J.) VaRADIAH ChETTY v. PROVINCE OF 

Madras. 54 L W. 404 =(1941) 2 M.L J. 664. 

■Order No 18 — Tree patta — Incidents of-— If 
document of title — Right to resume trees from original 
grantee and to grant them to another. See 1940 Dig., 
Col. 877. Secretary of State v. Hussani Sahib. 
191 I.C. 631= 13 R.M. 602 = (1940) 2 M.L.J 13. 

Madras borstal schools aot(v of i926), 

S 7 (2) — Powers of Magistrate under — Acquittal — 
Legality. See 1940 Dig., Col. 855. PUBLIC PROSE- 
CUTOR V, CHELLIAH TEVaN 192 I.C. 289 = 

13 R.M. 554 (1)=42 Or.L.J. 269 = 
A.I R. 1941 Mad. 61 =• (1940) 2 M L J. 418. 

MADRAS CHILDREN ACT (IV OF 1920). S. 22 

Child or young person — Material time to consider 

whether offender is young person— Time of offence or 

time of conviction. . 

In considering whether an offender is a child or a 
young person under S. 22 of the Madras Children Act, 
the point of time that is material is the time at w-hich 
the sentence is to be pronounced, the time of the 

conviction and not the time of the offence. (Burn and 
Mackett, //.) PUBLIC PROSECUTOR z-. JeNKATA- 

SUBRAMANYAM. Vs R m' ^85- 

1Q2TO 579 — 42 OrLJ- 311 — 13 KM 585 — 
la^i.u.o/ ^ 949^1941 MW.N. 58= 

A.IR. 1941 Mad. 368 = (1941) IM.L.J. 34. 

S. 26 '{Vi—Sentence of fine on young offender^ 

Father directed to pay fine without giving opportunity 

showing cause— Legality— Proper course. 

A voung person accused of an offence under S. 326, 1. 
P Code, pleaded guilty to the charge and was sentenced 
to pay a fine of rI 50. His father who was present in 

ob^diLce to a notice under S. 21(1)°* 

Children Act was directed to pay the fine under b. ZO 
(1) but fie was not given any opportun.ty °^fi°w'"| 
that he had not conduced to the commission of the 
nffanre hv neelecting to exercise due care on his son. 

.aside, aid the proper coarse was to commit the accusea 


MADRAS CITY POLICE ACT (1888) , S. 47. 

to the custody of the father on his executing a bond 
to be responsible for the good behaviour of the accused, 
his son. {Lakshmatia Rao J.) HUSSaIN Khan, /« 

fe. 63 L W. 164 = 194 I 0 98 = 13 R.M. 755 = 

42Cr.L.J. 516 = 1941 M.W.N. 369 = 
A.I.B. 1941 Mad. 429 = (1941) 1 M.L J. 219. 

MADRAS CITY MUNICIPAL ACT (IV OF 1919, 
as amended in 1936), S. 101 (h)— Applicability— Con- 
ditions — "Choultry'' , 

In order to claim exemption under S. 101 {b') of the 
Madras City Municipal Act as amended in 1936, the 
first condition to be satisfied is that the buildings in 
question are choultries. The buildings must, in other 
words, afford accommodation as a resting place for 
travellers — unless this is so, S. 101 {b) will not apply 
even though the rent derived from the buildings is used 
exclusively for charitable purposes. (Somayya, /.) Dei- 

vasigam.ani ponnambala Desikar V. Corpora- 
tion OF Madras. 54 L.W. 720= 

1941 M.W.N. 825 = A.I.R. 1941 Mad. 908 = 

(1941)2 M.L.J. 544. 

S. 287— Scope — Power of Commissioner to renew 

licence for carrying on business in pa»ticular premises 
1940 Dig., Col. 855. ABDUL KaREEM SaHIB ».* 
COMMISSIONER, CORPORATION OF MADRAS 

193 I.C. 561 = 18 R.M. 683=A.IR. 1941 Mad. 19 = 

(1940) 2 M.L.J. 697. 

— — S. 357 (1) (a)— Applicability — Failure to comply 
with notice under S. 2l8 (1) — Particulars of work to be 
carried out and time within which work is to be carried 

out not specified in notice— Effect— Conviction— Sus- 
tainability. See 1940 Dig., Col. 855. GopalacharI 
V. CORPORATION OF MADRAS. 13 R.M. 488 = 

42’Cr L J. 61= (1940) 2 M.L.J. 88, 

MADRAS CITY POLICE ACT (III OF 1888)., 
S. 37 (3) — Applicability — Gaming — What amounts to. * 

P.W. 1, the Sub-Inspector of Police, received inform- 
ation that the 1st accused was receiving bets on horse 
races and sent P.W 2 with a slip containing names of 
horses and a sum of 4 annas. P.W.2 handed the slip and 
cash to accused 1, who retained the cash and passed the 
slip to his clerk the 2nd accused. The latter wrote some- 
thing over the slips and gave them to the 1st accused 
who returned one slip to P.W. 2. P.W. 1 rushed to the 
place and some betting slips and cash w ere found on the 
1st accused. The 2nd accused had a pencil with him. 

that the 1st accused was guilty and liable to 
conviction under S. 37 (3) of the Madras City Police 
Act, but that the 2nd accused was not guilty as he was 
not found gaming. {Lakshmana Rao, /.) CROWN 
PROSECUTOR z*. Abdul Wahab. 

1941 M.W.N. 669 (1) = 64 L W. 236 = 

A.I.R. 1941 Mad. 767 (1). 

S. 4R— Common gaming house — Money found on 

persons convicted of gaming — Forfeiture — Rule as to. 

Where persons have been found guilty of running a 
common gaming house and of gaming within the house, 
the general principle to be adopted by the Magistrate in 
dealing with the money found on the persons concerned 
under S. 47 of the City Police Act is to consider whe- 
ther the money is likely to have been used in connection 
with the gaming. If he finds in the affirmative, he 
should order its forfeiture; if not he should refrain from 
doing so. It is a question of fact in each case whether 
money found on the person of the accused convicted 
under the Act was used for gaming. In an av^iage case 
when there is no evidence one way or the other, the rule 
may be adopted of forfeiting such money as may be 
found on the floor and no more. But where there is 
evidence pointing one way or the other, the Magistrate 
is bound to take that evidence into consideration and not 
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madras city police act (1888), S. 76, 

to rely entirely on the rough rule of forfeiting the 

money found on the fl..or onl>. {Horwill,/) REX z/ 
jAGtioPAL I’RASAi). 196 I C. 775-54 L.W.274 = 
air. 1941 Mad. 889 (2) = (1941) 2 M.L.J. 397. 

^ 75 — Conviction under — Order under S. 106, 

Cr. P Code— Legality. See Cr. P. CODE. S. 106. 

1941 M.W.N. 221 (2J. 

MADRAS CITY TENANTS’ PROTECTION ACT 
(HI OF 1922 i, S. 9— Valuation unoer — Basis of — 
Duty ot C- urt— Values fixed in other suits— Relevancy 
of. .SVv 1940 Dig., Col. 856. Rahmat Bi Saheba v. 
KR(ShN\ Doss LaLa. 194 I.C. 788 = 14R.M. 76. 

S. 11 Death of lessee or assignment by him — 
Notice to all the heirs or to assignee— If essentia! — 
Notice addrosed to and served on only one joint tenant 
— SufiiLiency. 1940 Dig., Col 856. RaHMAT Bl 

Saheba v. Krishna D-jSS Lala. 

194I.C 788=34 R M. 76. 
S Vl—Apphcabihty^Right to bitufit of act— 
Conditi.'us—Sub’tenant under tenancy created before 
Act T enan: evicted and lease granted to variotts lessees 
from tunc to tim — S’lb-.'enant becoming sub-tenant of 
each su, ending tenant — Right to bentfil »/ A<.t. 

On 5—1 —1916, a Ie'<see. A', went into possession of 
certain propeities under a registered lease deed which 
gave him a lease of the premises for five years. This 
was renewed for a period of ihiee years on 5—1 — 1921 
on the Name terms. In a partition suit in 1924, tecei 
vers were appointed in respect of the properties, and they 
ejected A' and leased the properties to another. On 

the properties were leased to another and 
?o again leased to another. In 

1917, /r, the then lessee, sub.ei a portion of the proper- 
ties to the respondents w ho erected a shed on the pro- 
perty for storing firewood. On each occasion when a 
ifesQ was granttcl, the respondents accepted the 
then lessee as their landlord and paid him rent. In a 
suit for ejectment in 1934, the respondents claimed the 

benefit of S. 12 of the Madras City Tenants’ Protection 
Act. 

^eld, that the respondents could not be said to be 
holding undvr a ten.tncy created before 1922 when the 
Act came into force, but were in possession only under 
a tenancy created after the Act came into force. A sub- 
lessee could have no greater rights than his landlord and 
when his landlord’s lease terminated, any sub-lease 
created by him ceased to exi^t. A"/ lease having termi- 
nated in 1925, and there having been a new sub lease 
under each of the subsequent Dases. the respondents 
must be deemed to be in possession under a sub tenancy 

which commenced on 1-11-1931. Ueach^CJ.and 
Happen^ j f) VlSWANATHA SaSI HI i/. MURUCAPPa 

Chetti 1941 MW.N. 637 = 54 L.W. 66 = 

A.I.R. 1941 Mad. 682= (1941) 2 M L. J. 116 . 

rules of PRACTICE. R. 183 

Debt attached in execution of deciee— Sale of— If 

void Setting aside— Limitation. .S'ee 1940 Dig., Col 
o57. LraHMANAN )AM V. Sarveswara Rao. 

A.I.R. 1941 Mad. 276= (1940) 2 M.L J. 603 
MADRAS CO-OPERATIVE SOCIETIES apt 
(VI OF 1932), S. 25-Men,be.hip-Da,Jofcefsfn« 
“Resignation of membership-When takes effect— 
Acceptance by Society- Necessity— Receipt of letter of 
re^gnation by ?=ociety— Sufficier.cy. .SW 1940 Dig., Col 

857. Govinda Chettiar zr. Uitukottai Co- 

OPERATIVE SOCIETV. I 94 i^c '769 = 

5, .. ^ 14EM 67 = a940)2M.L.J 241 

— -S. iS-/lppl,caiility—Sai( at instance of Co 

Tr?v K ‘^“’■“-Claimtopro. 

pirty-Retection by sale officer— Suit to set aside order 
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~c.^s‘cfpe 22 (1 7) (a) to 

S 48 of the Madras Co-operative Societies Act only 
contemplates cases where proceedings have to be initia- 
ted against a society and not to cases where a society 
was use f a party to an order in proceedings instiruted by 
virtue of the Cooperative Societies Act. Where in 
execution of a decree a Co-operative Society brings 
certain properties to sale, and a claim to the properties 
preferred under K. 22 ( l7) (e) of Rules under fhe Act is 

d sn.issed by the sale officer, the Claimant is entitled ta 

file a suit to set aside the order rejtcting his claim neti- 
tion, without the leave of the Registrar of Co opera^live 

Societies. Ca^es which are expressly provided in the 

Act are specifically saved by S. 48 from the condition as 
to leave. Sub-Kr {a) to (c) of R. 22 (17) take effect as 
if enacted in the Act by virtue of S. 65 (4). and as the 
rule specifically provides for a suit to set aside the claim 
order within 0 months, the prohibition under S 48 can- 
not apply to such a suit. {V enkataramatia Rao f\ 
RaMAYYA zr. BOI.LaNKA CO-OPERATIVE CREDIT 
SOCIETY 64 L.W. 176 = 1941 M.W.N R62= 

S 739 = (1941) 2 M.L.J. 72. 

e.. P^^'-l'iquidator appointed for Co- 

without leave of Recistrar. A.-r T940 Dig., Col 8S7 

Sori'RT't'' ^“'^ttiar z., Uttukottai Co-operative 

194 I.C. 769 = 14 S.M. 67 = 

s RionAu-rn « (1940) 2 M.L.J. 241. 

rio : r' 75— Award— As-ignment-Execu- 

Don in Ctvil Court by assignee-C. P Code, O. 2l. 

SAhnCH!^? 1940 Dig., Col. 858. MuNul 

SAMI Chetti r. Chenchu Naidij. 1931.0.634 = 

14 RM. 706 = (1940) 2 M.L.J. 216, 

S 61 and R. 15 (7) (O- Award- Execution by 

A?tY is!" ■''PP'i'^aWe-Limitation Act. 

RAt^'ir^rr,",! ’^70 Dig., Col. 858. SuBBA 

Kao ». Calicut Co OPERATIVE Urban Rank itd 
191 1 C 226 = 13 E.M 492 = ( 1940) 1 M L L^fes’. 

,22 (17) (rz) to (r)-Scope and 


.ffp,., . . . . Z saj lu r.r; — ocope and 

eltect Suit to set aside claim order— Leave of Reeis- 

TIK A^Ts‘' 48 Co operative SOCIE- 
TIES ACT , S. 48. (1941)2M.L.J.72. 

MADRAS COURT OF WARDS ACT (I OF 1902), 
S. 49-Noti^ unde, -Frame and contents of- 
Sui, on behalf of temples situate in village— Notice 
menttomng names of temples and villages in which they 

are situate-Sufficiency-Non-mention of names and 

addrcs.es of managers— If invalidates notice. See 1940 

OF®SlVALrNrA CHETTtAR n ZAMINDAR 

OF biVAG.ANGA. 1941,0. 786 = 14 RM.80® 

(1940) 1 M.L.J. 442. 
^DRAS CRIMINAL RULES OF PRACTICE, 

Ri^htlfi flT <rtmealongu'ithothers- 

Rtght to appear as counsel for co^accused. 

An advocate w ho is accused with others of a criminal 

accused "TsYoM^'m 

^ Madras Criminal Rules of Practice 

the caTe ( appear as counsel in 

Sarma / ^ ‘’’•'/Gentle, /.) SuBRAMANYA 

SaRMa. /n re 196 10. 624 = 64 L W. 133 = 

1941 M W.N. 683 = A.I.R. 1941 Mad. 808 = 
....... c (1941)2M.L.J. 166. 

1936° S^ A'^oni°^®7LIATION ACT (XI OF 
re^dt'gf-^DecJle ^^'^PP'‘«Wlity to execution pro- 
purv ew o? ,he rcr R "’“Ugage-If falls wit^hin 

purview Ot the Act —Execution— Stay of 1040 

KAvk ^RED^m' ^^*^AYANAS\VAMI ChEITI VkN- 
A Reddi. 192 . 1 . 0 . 316 = 13 b M. 639 = 

(1940)2 M.L.J. 324. 
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MAD. DEBT CONCILIATION ACT (1936), S. 4. 


— S. 4 (1) — Insolvent debtor — Application by, to 
Debt Conciliation Board — Jurisdiction of Board to 
entertain. 1940 Dig., Col. 859. DasARADHARAMA 
RKDDI V, SyED RAHIMTULI A HUSSANI. 

193 1.C. 667 = 13 R.M. 700 = (1940 ■ 1 M L. J. 270. 


. ■ — Ss. 7 and 17 — Applicability and scope — Ap- 
plication in order — Board proceeding under S. 8 — 
Jurisdiction to dismiss application thereafter under S. 7 
on the expiry of VI months — Duty of procedure to act 
under S. l7. 

S. 17 of the Debt Conciliation Act leaves no option to 
the Board. If before the expiration of the twelve 
months no settlement has been arrived at, the debtor’s 
petition must be dismissed. There is no power in the 
Board to extend the proceedings beyond twelve months. 
The Board cannot evade its statutory duty under S. 17 
by rejecting the application under S. 7 of the Act. Once 
the Board takes an application on file and hnds no 
formal defects which would enable it to dismiss the ap- 
plication under S. 7, it must proceed under S. 8, 
and thereafter it has no jurisdiction to go 
back and dismiss the petition under S. 7, so as to 
enable the debtor to file another petition. The Board’s 
duty is to dismiss the petition under S. l7 on the expiry 
of the twelve months, though that would preclude a 
fresh application. The Board has no power to extend 
the period by having recourse to S. 7 when it has to 
proceed under S. l7. The omission to give the Board 
power to extend its proceedings beyond 12 months is a 
defect which cannot be remedied by the Courts, but 
which could be remedied only by the Legislature, 
{^Leach.C.f. and Chandrasekhara Aiyar, J.) SUBBA- 
RAYA CHETTIAR v. DEBT CONCILIATION BOARD. 

1941M.W.N. 893=64 L.W. 423 = 

(1941) 2M.L.J.681 


- I — Ss. 10 and 23 — Jurisdiction of Board — Credi- 
tor filing statement of claim — Order declaring debt 
discharged for absence of c* editor and failure to pro- 
duce accounts— Legality— Writ of certiorari — Issue of 
— If justified. 

After a statement of claim has been filed by 
a creditor before the Board under S, 10 (1) of the 
Debt Conciliation Act, the Board has no longer juris- 
diction to declare the debt as discharged under S. 10 
(2). Where, after filing such a statement the Board 
declares the debt discharged on the ground of the 
creditor’s absence at the adjourned hearing and failure 
to produce account books, the order is unlaw’fu! and 
Uabletobequashedbyawrit of certiorari. It is only 
when there is another suitable remedy open to the 
aggrieved party that the Court will not issue a writ of 
certiorari. The provision for review under S. of 

the Debt Conciliation Act cannot be regarded as a 
suitable or other remedy so as to disentitle the aggrieved 
creditor to the issue of a writ. Where a Debt Concilia 
tion Board has acted in abuse of its powers, the aggrie 
ved person should not be compelled to apply for review. 
iLtach C.J. and Krhhnaswami Ayyangar, J.) Kama- 
rmr AM CHETTIAR » DEBT CONCILIATION BOARD, 

Dh!rLpu^ i l k- (1941) Mad. 288 = 

DHARMAPURI. 71 = 1941 M.W.N. 167 = 

A I E. 1941 Mad. 385 = (1941) 1 MX J- 198- 
S 10 (1) and { 2 )-Scope -Criditor filing staU- 

mtnt and taking time to produce 

appearand to produce aecounte on date fixed Order 

II.. =""M O. tl. 


MAD. DEBT CONCILIATION ACT (1936), S. 10. 

date, he was still unable to produce the account books 
and he did not appear. The Conciliation Board thereupon 
passed an order discharging the debt under S. 10 (2) of 
the Act. There was no dispute between the creditor and 
the debtor as regards the amount due. 

Held^ that the creditor having substantially complied 
with the provisions of S. 10 (1) of the Act, the order 
under S. 10 (2) w’as illegal and without jurisdiction the 
failure of the creditor to produce his account books or 
to appear before the Board on the adjourned date gave 
no warrant to the Board to pass this order of canctlla- 
tion. {Leach, C.J. and Somayya. J.) SUBBA KaO v,. 
Satyanaravanamurthi. 64 L.W. 143 = 

1941 M.W.N. 903=AJB. 1941 Mad. 750 = 

(1941) 2 M L. J. 170. 

Ss. 10 (2), 14 and 18 — Duties and powers of 
Board— Objection raised to maintainability of petition 
and to inclusion of false debts — Board not deciding 
same and proceeding to settlement without preparing 
scheaiile of assets and liabilities — Order under Ss. 10 
(2), 14 and 18 — Sustainability 

^ In a case where the jurisdiction of the Debt Concilia- 
tion Board to entertain a debtor’s petition is challenged 
on the ground that the petitioner was not a “debtor’* 
under the Debt Conciliation Act, and objections are 
raised stating that the debtor has fraudulently and 
collusively included false and bogus debts, it is the 
obvious duty of the Board to inquire into these objec* 
tions and give its finding. Without a finding on these 
questions the Board would have no jurisdici ion to pro- 
ceed further. Where the Board does not decide these 
questions, or enquire into the genuineness of the debts 
challenged as false debts and does not prepare a sche- 
dule of assets and liabilities which it is Its duty to do 
under the Act, the orders of the Board discharging cer- 
tain debts for failure of the creditors to file statements, 
and allowing settlement of certain debts, and granting 
certificateunderS. 18of the Act are all without juris- 
diction and must be quashed, as they cannot be sus- 
tained. 

Per Chief Justice~lt is difficult to see 
why a Debt Conciliation Board should bfr 
given the power to cancel a debt which the 
debtor himself admits to be due simply because 
the creditor has not filed a statement confirming 
the particulars set out in the debtor’s application; though 
he may be precluded from disputing the debtor’s figures,, 
there can be no justification at all for depriving him of 
what the debtor has acknowledged to be due to him* 
Abuse of the powers under S. 10 (2) and arbitrary 
nature of the orders pointed out. {Leachy C.J. and 
Somayya, J ) VeeRARAGHaVa RaO v. DEBT CON- 
CILIATION Boarh, Bezwada. 

A.I.R. 1941 Mad. 873 = (1941) 2 M.L.J. 366 

— S. 10 (2) — Scope — Creditor requesting Deb* 

Conciliation Board to summon deed as evidence of debt 

Refusal and order discharging debt — Legality. 

In a petition by a debtor for conciliation of his debts, 
the creditor who was the only creditor requested the- 
Debt Conciliation Board to summon a mortgage deed in 
the possession of his brother, who had filed a partition, 
suit against him, as evidence of his debt. The Board did 
not comply with this request and declared the debt to 
be discharged, 

that it was the duty of the Board to summon 
the document and the Board was wrong in declaring the 
debt, admitted by the debtor himself to be due, dis- 
charged on the ground that the creditor did not furnish 
a proper statement under S. 10 (2) of the Debt Concilia- 
tion Act. The order was of a most arbitrary character 
and unjust and must therefore be quashed. {Leaeh^ C.J 
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MAD. DEBT CONCILIATION ACT (1936), S. 14. 

and Happen, /.) VeNKATASWAMI v. PeDDA 

Maddui-Ei i 54 L.W 103= 1941 M.W N. 952 = 
A.I.R. 1941 Mad. 736 = (1941) 2 M.L J. 165. 
SS- 14 and 18 — Decrees obtained by non-consent- 
ing creditors before settlement — Right to execute against 
all the assets of the creditor — Certificate under id. 18 — 
Effect. 

Though the agreement under S. 14 (1) definitely pres- 
cribes what a^^ets of the debtor shall be available for 
the creditors consenting to the conciliation, that is not 
enough to constitute a charge which is to be binding 
upon a't the world and in particular upon the non con- 
senting creditors who have already obtained decrees. 
S. 18 deliberately excludes from its effect decrees ob 
tained before the settlement by the Board. The Act 
imposes no obstacle against execution of such decrees 
against all the assets of the debtor including tho>e ear- 
maiked by the settlement under S. 14 (1) for the benefit 
of those creditors who agreed to the settlement. (A^r/r/, 
/.) MUNI kfddy V. Mun’i Reddy. 

I.L.R. (1941) Mad 846 = 53 L.W. 461 = 
1941 M.W.N. 315 = A.I.E. 1941 Mad. 434 = 

(1941) 1 M.L.J.499. ' 

— Ss- 17 and 18 — Petition for conciliation of debts , 
— Liability to eventual dismissal under S. l7— Effect on 
jurisdiction of Board to certify under S. 18 that a fair 
and reasonable offer has been refused. See 1940 Dig. 
Col. 859. Muthu Gounuan Pkria Goundan. 

I.LB, (1941) Mad 78 = 1941 M.W.N. 28 = 

193 I.C. 416 = 13 R.M. 663= 
A LE. 1941 Mad. S53 = (1910) 2 M.L.J. 937. 

S. 17 — Scope — Duty of Board under — Power to 

extend proceedings beyond 12 months by proceeding 
under S. 7. MADRAS DEBT CONCILIATION ACT. 

SS. 7and I7. (1941)2M.L.J. 581. 

"S. 23 — Scope — Order declaring debt discharged 
passed without jurisdiction — Writ of certiorari — 
Right to issue of — Remedy by way of review— If a bar. 
See MADRASDEBT CONCILIATION ACT, SS 10 AND 

23. (1941) 1 ML.J. 108. 

S. 25 — Application under C. P. Code, O. 21, 

R. 90 by judgment debtor to set aside sale — If a “pro- 
ceeding in respect of the debt’* which can be stayed 
under S. 25 of Madras Act XI of 1936. See 1940 Dig., 
Col. 860. SURYA Rao V. BulLemma. 191 I.C 733 = 

13 R.M. 509 = (1940) 2 M.L J. 333 

— S. 26 — Duty of Court to grant unconditional 
stay. See 1940 Dig., Col. 860. SunDARaLINGAM v, 
VenKataramanayya. 192 10 409 = 

13 R M. 648 = (1940)2M.L.J.322. 

" S. 25 — Scope— Dismissal of application under 

S. 9 after eight months of its presentation — Liberty to 
file fresh application granted by Hoard^Second appli- 
cation beyond \2 months of original application — Stay 
of execution — If can be granted. 

An application to the Debt Conciliation Board for 
conciliation of the applicant's debts was allowed to 
remain pending for eight months and was then dismissed, 
the Board granting him in its order of dismissal liberty 
to apply again. The applicant filed a fresh application 
and applied also for stay of execution, but the Court 
refused to grant stay. More than twelvemonths had 
elapsed from the date when the first application was 
made. 

A^^W,(1) that the dismissal was under S. 9of the 
Debt Conciliation Act and not under S. 7, and hence the 
permission granted by the Board in dismissing the appli- 
cation was One which it had no jurisdiction to grant • 
(2) the second application could not therefore be 

regarded as a restoration or a continuation of the first 
but was a new application ; (3) that even if the two 
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applications are to be treated as one, since more than 
12 months, as laid down in S. 17 of the Act, had 
elapsed, the Board would have no jurisdiction to extend 
the consideration of the application over a period of 
twelve months, and hence the order refusing stay was 
correct. {King, J.) RAMaN.ATHAN ChetTIAR v. 
SUBRAMANIAN Cheitiar. 54 L.W. 188 = 

1941 M.W.N. 1016 = A.I.E. 1941 Mad. 747 = 

(1941) 2 ML.J. 123. 

S. 26— Stay of execution in respect of same debt 

— If can be granted more than once — Application for 
conciliation — If can be made more than once. See 1940 

Dig., Col. 860. Natesa Aiyar z/. Singaravelu 
PiLLAi. A.I.E. 1941 Mad. 360 = 

(1940) 2ML J. 923. 

MADRAS DISTRICT MUNICIPALITIES ACT 
(V OF 1920), Ss. 81 and 83 (1) fa) -Construction- 
Power-house of Devasihanam — When exempt from 
property tax — Power house used for supplying electricity 
to shops and hotels and yielding profits — Effect. See 
l940 Dig.. Col. 861. MUNICIPAL COUNCIL, PALNI 
Sri Daniuyuthapani Devasthanam. 

IL.R (1941) Mad S22 = 13R.M. 606 = 

193 I.C- 34 = A.I R. 1941 Mad. 185 = 

(1940»2M,L.J. 897. 

Ss. 81 (3) and 354 (2) — Scope— Vacant sites 

owned ly Railway Company — Taxation — Basis— Rules 
not framed by Local Goverumtnt — Tax letted on basis of 
value fixed by Committee appointed with consent of as- 
sessee — Legality— Suit for ref und’—Maintainability. 

The appellant, a railway company, owned vacant sites 
within the Municipality, and these lands were sought* to 
be assessed to general property tax on the strength of a 
(Jovernment notification which declaied the company 
liable to tax Under the instructions of the Local 
Government and at the instance of the appellant com- 
pany, a committee was convened and the committee 
fixed the capita) value and the annual value of the lands. 
The municipal chairman who was the executive autho- 
rity empowered to levy the tax adopted the value fixed by 
the committee and levied the tax on the annual value so 
arrived at. The company having paid the tax filed a 
suit for a refund on the ground that the tax had been 
illegally levied. 

Held, ( 1) that the committee were satisfied that resort 
to the capital value method was the appropriate method 
in the case, and the rating authority could not therefore 
be said to have acted ultra vires its powers ; (2) that the 
omission of the rule-making authority to frame rules 
could not take away the right of the Municipal Council 
to levy tax at the rate mentioned in the notification 
under S. 81 (3) of the District Municipalities Act ; (3) 
that though the committee which fixed the capital value 
had no legal status under the act to make any assess- 
ment, since the appellant company asked fora commit- 
tee, it could not object to the tax levied on the basis of 
the value fixed by the committee as being illegal ; (4) 
that the provisions of the Act had in substance and in 
effect been complied with .and therefore S. 354 (2) of the 
District Municipalities Act barred the suit. {Pattdfang 
Rao and Somayya, JJ.) M. & S. M. Ry. CO. v. MUNI- 
CIPAL Council. Bezwada. 

I.L.R. (1941) Mad. 897= 1941 M.W.N. 546 = 
5SL.W.616 = A.IR 1941 Mad. 641 = 

« (1941) 2 M L.J 189. 

^ ». o2, 01. (2) — Cost of constructing compound 

walls— I f can he taken into consideration in fixingtJke 
annual value of the premises for taxation 

Having regard to the purpose and intendment of the 

MadrasDistrict Municipalities Act and of the proviso 

to Cl. (2) of S. 82, compound walls form part of the 
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building and the cost of constructing the compound 
walls should also be taken into consideration in fixing 
the annual value of the premises for purposes of assess- 
ment. {Somayya^ J,) TiRUMALAl TjRUPATHI 

Devasthanams z'. Tirupati Municipal Council. 

54 L.W. 754=(1941) 2M.L.J. 1093. 

' S. 83 — Appli ability ^Building used by lessee 
fot‘ a school — Owner's right to claim exemption from 
property t ix. 

The word ‘'used” in S. 83 of the District Munici- 
palities Act means “used” by the person who is primarily 
liable for the tax or in other words the owner. Where 
a builtling has been leased by the owner to another, 
and that- another is using it as a school (for educational 
purposes), the owner cannot claim exemption from 
liability to property tax under S. 83. {fCrishnaswamt 
AyyangAr^J) SURYANARAYANA .MURTHI t/ MUNI- 
CIPAL Council, cocanada. 1941 M W.N. 772= 
.54 L.W. 392(2) = A.I.R 1941 Mad. 877 = 

(1941)2 M.LJ. 338, 

— — 3s.93 (1) and 94 A — Transacting or carrying on 
busine>s — Meaning of — Person selling goods in a place 
— If carries on business there. See 1940 Dig., Col. 862. 
Municipal Council Auoni v. Babu Naidu. 

194 r.C. 722=14R.M. 44 = (1940) 1 M L.J. 437. 

S 93 (1) (a) (1) and (ii) and(b)-^/>;>/rVa- 


bility and construction — Government servant holding 
appointment within Municipality for part of half-year 
b>ut residing outside — Liability to tax — Extent and basis 
of calculation. 

Petitioner was the District and Sessions Judge of 
Tricbinopoly and the total period of his duty as District 
and Sessions Judge during a half-year was 3 months and 
2 days. During this period he worked inside the 
Municipality of Tiichinopoly, but resided outside the 
Municipality. He paid the profession-tax which would 
be due from him on the income earned by the exercise 
of his profession during the period of 3 months and 
2 days. The Municipality, however, claimed that 
he was liable not only on the pay of his appointment 
during the period for which he held an appointment 
within the Municipality but also on his professional 
income for the rest of the half-year when be was absent 
■from Tricbinopoly. 

Held that the petitioner was taxable only under 
S. 93 (1) I'rt) (0 of the Madras District Municipalities 

Act by virtue of his having held an appointment w’ithin 
the Municipality, that appointment within the Munici- 
pality was the «ole source of income in respect of which 
tax was leviable, and in calculating his income for the 
half year, only the income from the taxable source 
should be taken into consideration. 

AUSTEN BYERS z/. 

nopoly 402 = 53 L W. 633- 

A.I E. 1941 Mad. 6S6 = (1941) 1 M.L.J. 620. 

^3. Construction and scope — Public latryie 

constitufing nuisance to private person— If authorised 

“'twthe ereaion of a public latrine by a Municipa 
litv is found to constitute a nuisance to a private 

d by S^V45 oT?he^ MaTarDist^^^ 

Act as to disentitie the aggrieved party fr^ suing 

for ;n “^ADURa" MUNICIpIutV NaTA- 

ramanaRao J.) MADU jj.W.N. 602 = 

6L=(mi)lMLJ 768. 

^ .that street alignment of o feet 

Y. D. 1941—53 * 
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Addition of pial to building— Effect — Power of 
Municipality to order demolition. 

Where a licence granted by a Municipality for putting 
up a building according to the plan submitted to the 
Municipality by the owner provides that the street 
alignment of 6 feet under S. 167 of the District Munici- 
palities Act should be strictly observed, if the owner 
after constructing the building according to the plan 
adds a pial offending S. 167, the Municipality can order 
demolition of the piai. A pial is part of a building and 
it is therefore in breach of the licence to build a pial. 
S, 183 of the Act does not deal with pials which do not 
overhang a street; it deals with verandahs in the nature 
of balconies which overhang a street. {Horwill J) 
PUDIKUTTY UNNEERI v, MUNICIPAL COUNCIL,- 
Calicut. 196 1.C. 261 = 14 R.M. 271 = 

53 L.W. 712 = 1941 M.W.N. 443 = 
A.I.E. 1941 Mad 657= (1941) 1 M.L.J. 624. 

B. 163 — Applicability. 

S. 168 of the Madras District Municipalities Act 
applies to a person who is reconstructing his house and 
wno because of an order of the Municipality has to keep 
his house out of the street alignment. (Horwill, /), 
PUDIKUTTY UNNEERI v. MUNICIPAL COUNCIL. 
Calicut. 196 I.C. 261 = 14 R.M. 271 = 

,^53 L.W. 712 = 1941 M.W.N. 443= 
A.I.E. 1941 Mad. 657 = (1941) 1 M.L.J. 624, 

S. 183— Applicability— Pial of house. See 
Madras District Municipalities act Ss 167 
AND 183. (1941) 1 M L.J.‘ 624. 

S 2Q7-A.— Scope and effect— Owner of private 
market— Right to prevent Municipality from opening 
new matket. * 

The owner of a private market in a Municipality is 
n >t entitled to prevent the Municipality from opening a 
new market. S. 267 A of the Madras District Munici 
palities Act does not impliedly give such a right All 

that that section says is that it is open to the Municinal 
Council to acquire the rights of any person to hold a 
private market. That does not confer any right on the 
owner of a private market to compel the Municipality to 
acquire his right and not to open a new market. There 
is no such thing as a market franchise or a right to 
hold a market conferred by grant from the Crown in 
Madras. The English common law rule that the owner 
of a private market can prevent another market being 
opened within a radius of 62 miles, is an artificial rule 
and is not countenanced even in England as a sound 
one. It is not a rule based on any equity or good 
conscience which would compel Courts in India to 
adopt it. (yenkataramana Rao, /.) HamEDia Mad 
RASA SCHOOL V. Municipal Council, tiruvartid 

1941 M.W N. 792=54 LW 728« 

A I.R. 1941 Mad 834 (l) = (194l) 2 M.L.J. S47 


S. 306 (28 ) — Construction and scope— Bye law 

authorising levy of licence fees for advertisements If 

ultra vires. 

The intention of S. 306, Cl, 28 of the District Munici- 
palities Act. is to empower the Municipality to prohibit 
altogether advertisements in public streets or parks or to 
regu'ate their exhibition, but the section does not confer 
expressly or impliedly any power on a Municipality to 
levy licence fees in respect of advertisements. A bye-law 
framed by a Municipality authorising the levy of licence 
fees for advertisements is therefore ultra vires, and the 
contravention of such abse-law is not an offence for 
which the offender can be convicted. (Moekett r \ 

M S AyvaR&Co.z;. Srinivasulu Na?du. ‘ 

196 1.0. 761 = 1941 M.W.N 681 = 54L.W 93 = 
A.I.B. 1941 Mad. 749 = (1941) 2 M.L.J. 145 
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S. 354 (2) — Scope — Bar of suit — Tax levied on may be purchased by the Ijardar. The right of perma- 

vacant lands o\Mied by railway company on basis of nent occupancy is not the only right of occupancy con- 
capital value — Value tixed by committee appointed at ^ templated by the Act. Ss. 6 and 8 of the Act read in- 
the instance of railway company — Legality — Suit for conjunction with S. 46 of the Act also show that a person 

refund— Bar of. Madras DJSTklCT MumCIPa- 

UTIESACT. SS. 81(3)and 354 (2). 63 L.W. 616. 

madras ELECTORAL RULES, R. Claim 

for r<tur>i of diposit >y unsuccessful candidaii for 
election to a seat in the Legislative Council — Forfeiture 
of deposit and rejection of claim by Returning Officer 
affirmed by Local Government — Suit in Civil Court for 
recovery of amount— Maintainability. 

An unsuccessful candidate for election to a seat in the 
Legislative Council held on lOth March, l930, applied 
for the refund of his deposit to the Returning Officer 
who passed an order declariitg that the deposit was 
forfeited to the Government. The petition to the Local 
Government against the order was rejected and the 
candidate filed a suit in the Civil Court for the recovery 
of the amount deposited by him. On the question of 
the jurisdiction of the Civil Court to entertain the suit, 

//(f/r/, that the decision of the Government must for 
the purposes of the case be taken to be the decision of 
the Governor under R. 48 of the Electoral Rules which 
says that the question shall be referred for the decision 
of the Governor whose decision shall be final. The 
Governor, the only competent tribunal, having decided 
the case against the candidate a suit does no’ lie in the 
Civil Court to recover the deposit. The Civil Couit 
would have jurisdiction only if the proper tribunal had 
declined jurisdiction and the aggrieved party was bereft 
of his statutory and constitutional remedy. (1938) 2 M. 

L.J. 745. Affir.; 47 Mad. 585; 45 M.LJ. 23 and 47 Mad. 

325; 46 M L.) 60, Re!. {Leach. C.J.and Happell. /.) 

Panchapakesa Aiyar V. Secretary of State. 

I.LR. (1941)Mad. 481 = 63 L.W. 297 = 

1941 M.W N. 217 = 4 F.L J. (H C.)72 = 

A.I.R. 1941 Mad. 412 = (1941) 1 M.L J. 310. 

MADRAS ESTATES LAND ACT (I OF 1908). 

Ss. 3(5), 77-A and WT,— Proceedings initiated by one 

CO- sharer luithout joining others — Validity, 

The term landholder' in Ss. 77-A and 112 of the 
Madras Estates Land Act must have the same meaning 
as under S. 3 (5) and in the case of a divided family it 
is not open to the elder brother to represent his minor 
brother and act as his guardian without being appointed 
as such under the Guardians and Wards Act and it is 
not competent for one co-sharer to initiate proceedings 
to exercise the power of sale under Ss. Ill and 112 
without joining the other co-sharer. Under S, 3 (5) 
the Collector can recognise one person as a landholder 
if there is more than one landholder, only if there is a 
dispute between the landholders and not wherethe dispute 
is raised only by a ryot. Need for amendment of S. 3 
(5) in the interests of the landholders and ryots pointed 
out. {V enkataramana Rao^ /.) EtHIRAJA MudA-' 
liar V. MURUGESA MUDALIAR. 

(1941) 2 M L. J. 1088. 

(as amended by Act XVIII of 1936), 3.6 

(1), Expl. 2— Scope and effect of — Decree for eviction 
in 1934 unexecuted — Execution after coming into force 
of amending Act — Plea that owing to acquisition of 
occupancy rights eviction cannot be effected—If open — 

Executing Court— Powers of. 1940 Dig , Col. 863 

Chinna Goundan z;. Kalyanasundaram Aiyar 

A.I.R. 1941 Mad. 126 = (1940) 2 M.L.J. 88l! 

S. 6 (6)— .S'ir£7;>(' and effe t of~Ijardar — Right 

of to bring ryot's holding to sale for arrears of rent an i 
purchase it himself. 

The right of occupancy referred to in S. 6 (6) is the 
right of permanent occupancy and anything short of this 


can be in lawful possession of ryoti land for purposes of 
agriculture without having a permanent right of occu- 
pation. Consequently, S. 6 (6) does not operate as a 
bar to the ijardar purchasing at the auction the holding 
of his ryot put up for sale by him for arrears of rent. 
The omission of the word ‘‘permanent’* in S. 6 (6) 
makes no difference. If after his purchase he lets in a 
tenant during the period of the ijara the tenant will 
automatically acquire a permanent right of occupancy. 
If he does not let in a tenant the ijardar will be left on 
the expiration of his lease merely with the right to pos- 
session of a non-occupancy ryot. {Leach.C.J.^Venka- 
tarnmanii Rao and Patanjali Sastri, J/.) MuNISAMI 

Mudali NaraSapfa Mudali. 

I L R. (1941) Mad. 785=196 I.C. 406 = 
14 R.M. 293= 1941 M W N. 656 = 
A.I.R. 1941 Mad. 539 = (1941) 2 M L.J. 79 (F.B,). 

S. 25 — Agreement by ryot to pay a premium — 

Ryot let into possession — Landlord, if can recover the 
premium afterwards. 

Where a rjot has agreed to pay a premium and has 
been let into po^se^sion before making the payment, the 
landholder Cannot recover the an.ount from him after- 
wards. The ryot may pay the premium if he chooses 
but the liability cannot be enforced against him, for 
there is no liability after entry. {Uoch. C.J.and 
Pataniali Sastri. J.) RaJA OF VlZlANAOARAM v, 

NaRayana Raju. 63L W. 266= 

1941 M.W.N. 189 = A.I.R. 1941 Mad. 411 = 

(1941) 1M.L.J.314. 
S. 31 — Apportionment of compensation — PVind^ 


fall resulting in heavy rise in value of land — Right of 
melvarimdar to benefit of increase. 

When there has been a windfall and the land has 
risen in value enormously owing to the location of a 
university and a harbour near it, there is no reason 
why part of the benefit of this rise in value should not 
go to the melvaranular. As much as one-third of the 
compensation paid for the entire land can be apportioned 
as the share of the melvaramdar. {Pandrang Rc 7 o and 
Somayya, //,) NARAYANA GaJAPATI RaJU BAHADUR 

Garu V. Annapuhnamma Garu. 

I.L.B. (1941) Mad. 763=1941 M.W.N. 346 = 
63 L.W. 463=A.I R. 1941 Mad. 660 = 

(1941) 1 M.L.J. B27» 

S. 62 (3) — Scope — Patta for one yea* — Holder 
remaining as pattadar after expiration of period—Suit 
to eject trespasser after one year — Landlord not made 
party at inception but impleaded in second apfeal^^ 
Effect of — Decree for possession vdth landlord's assent— 

Validity— Registration Act.S. l7. 

Where a landholder granted a patta to a person for 
one year in respect of land forming part of an estate, 
and the land being in the possession of trespassers on 
the date of the pitta, the tenant instituted a suit to re- 
cover possession from the trespassers after the expiry of 

the one year covered by the without making the 

landholder a party, but the landholder was added as a 

party in second appeal more than 12 years from the date 

of the trespass and signified his consent to the tenant 
getting possession. 

Held., (l)that the patta, though only for one year, 
continued in force until a new patta and muchilika were 
exchanged by reason of the provisions of S. 52(3) of 
the Madras Estates Land Act and the tenant {pattadar') 
could therefore sue to eject the trespasser even after the 
expiry of one yearj (2) that the patta did not require 
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registration under S. 17 of the Registration Act and the 
fact that S. 52 of the Estates Land Act pennititd the 
holder of the patta for a year to remain in occupation of 
the land after the expiration of the period, until the 
issue of a fresh patta, did not turn the document into a 
lease for more than a year within the meaning of S. 17 
of the Registration Act; (3) that since the landholder 
had signified his assent to the tenant^s getting posses- 
sion. a decree for possession could be passed in favour 
of the tenant, though the landholder was not a party to 
the suit at its inception; (4) that the date on which the 
landholder was made a party to the suit was immaterial 
as no relief was asked for against him. {LcacA, C.J. 
and Happen, J.) BaNGAKIGADU v. ATCHUTA- 
RAMAYYA 1941 M W.N. 248= 53 L- W. 303 = 

A.I.E. 1941 Mad. 572 = (1941) 1 M.L J. 384 

S. 56—*$'^^^^ — Joint holding — Pattas not tender- 
ed to all ryots — Suit for acceptance of pattas — Maintain^ 
ability. 

The right to enforce acceptance of patta arises to a 
landlord only after the patta has been tendered to the 
ryot and. if the holding is joint to the several ryots who 
hold the same jointly. One of the joint patladats cannot 
beheld to be the agent of the others for acceptance of 
pattas. When pattas are not tendered to all the ryots in 
possession of a joint holding, a suit under S. 56 of the 
Madras Estates Land Act. is not maintainable. (Abdur 
Rahman,]') SvED GHOUS^. SAHIB v, MaHOMED 
Khan .Sahib. 63 L.W. 509 = 1941 M.W N. 436 = 
A.I.R. 1941 Mad. 567= (1941) 1 M.L J. 550. 

S. 7^— Decision of Collector- Secottd appeal — 

Maintainability — Decision of Collector and of Distrit 
Court on apptul — If decree — C , P . Code. S. ICO. 

A decision by the Collector under S. 75 of the Madras 
Estates Land Act disallowing objections preferrerl under 
S. 74 of the Act to the effect that rent was payable in 
money and not in kind, is not a decree, and is subject 
only to one appeal, namtly before the District Court. Ibe 
decision of the Collector is in the nature of an order 
only, and the appeal against such order must be regard 
ed to be a continuation of the proceedings before the 
Collector and the decision by the District Court on 
appeal cannot be characterised as a decree. The provi- 
sions of S 100, C. P. Code, cannot apply and no second 
apoealls competent against the decision of the District 
Judge. iAbdur Rahman J.) PaNTHANAMz/. MAHOMED 
ABDUL RaHIMAN MARAKAYAR. 64 L.W. 382 = 

ABDUL ^ ^ ^ 865 = (1941) 2 M L J. 629. 

-g i\2 — Applicability — Defaulter — T ransferee 
from registered pattadar -Issue of putta to him bearing 

name of transferor- Aeupiance of patta by 

Effect — Failure to pay rent— If can be proceeded 

- S. 

Estates Land Act denotes not only the person ^^o is the 
registered pattadar or the heir of the regist^ered pattadar 

s H6^blit also includes a person who has 

bvthe'landholderashis ryot and has defaulted in the 
tr^nTrefof a r'egisterld ^Uadar wUhout any 

Ms name but if a patta «hich is intended to be 
li^e^r/nsfe'ree's patta though beadng the n-e M the 

holder and the transferee. (Katb, C./.,A 


MAD. ESTATES LAND ACT (1908), S. 127. 

Patanfali Sastri, ]/.) LaKSHMaNA AYYAR 
AiyaSami Chettiar IL.R. (1941) Mad. 366 = 
192 I.C. 469 = 13 E.M. 658= 1941 M W.N. 35= 
52 L.W. 976 = A.IR. 1941 Mad. 149= 

(1941) 1 M.LJ 1 (FB,). 

Ss. 112 and 53 — Transferee — Recogattion—" 

Effect oI — If Defaulter P 

A transferee can be recognized as a ryot without any 
formality and if he is so recognized he becomes a defaul- 
ter within the fr>eaning of S. 112, irrespective of whether 
a patta was issued to him or not. But in view of the 
provisions of S. 53, S. 112 cannot be invoked by the 
landholder ui'less he has in fact issued a patta to the 
transfeiee, (Leach, C.J., Venkataramana Rao and 
palanjali Sastri, JJ.) MUNISAMI MuDALI v. NaRA- 

sappa Mudali. I L.R. (1941) Mad. 785= 

196 I.C. 406 = 14 R.M. 293 = 1941 M.W.N. 656= 
A.I.R. 1941 Mad 539=(i941) 2 M.L J. 79(F.B.). 

Ss. 112 and 189 — Jurisdiction — Question whe- 
ther sale was nugatory by reason of acceptance of 
arrears of rent after sale—Civil suit — Maititainability, 
In the case of a sale of an occupancy holding for 
arrears of rent the question whether the sale was render- 
ed nugatory by the acceptance of the arrears of rent after 
the sale can be decided by iht Civil Court. {Leach, C.J, 
Venkataramana Rao and Patanjali Sastri, JJ,) 

Munisami .Mudali 7'. narasappa Mudai I. 

IL.R. (1941) Mad. 785 = 196 I.C, 406* 
14 R M. 293 - 1941 M.W N. 655* 
A.IR. 1941 Mad. 639 = (1941) 2 M.L.J. 79 (F.B.). 

Ss. 112 and 189 — Pattadar — Mortgagee of—— 

Suit by in Civil Court to set aside sale and for declara- 
tion that sale does not affect kis position as mortgagee 

Competency. 

Where in the case of a mortgage of his interest by a 

pattadar notice under S. 112 is merely served on the 
mortgagee and neither the pattadar nor his sub-tenants 
are given any intimation of the intention to sell for 
default in payment of the rents due, the omission to 

serve pattadar entitles the mortgagee to have the sale 

set aside by a suit in a Civil Court and also entitles him 
to a declaration that the sale does not affect his posi- 
tion as mortgagee. {Leach, C J., Venkataramana Raa 
and Patanjali Sastri, JJ.) MUNISAMI MUDALl v 
NaRaSaPPA mudali. ILR.(1941) Mad 786= 

196 I.C. 406 = 14 R.M. 293= 1941 M.W, N 666* 

A.LR. 1941 Mad. 639=(1941) 2 M.L.J. 79 (F.B.). 

S. 124--Scope— Landlord purchasing at revenue 

Sale— Remedy for possession — Omission to proceed 
under S. 124— Effect— Subsequent suit for mesne profits 
between date of sale and date of delivery after getting 
possession without suit— If lies. Sec Madras Estates 
Land Act Ss. 163 and 163-a. 

(1941) 2 M.L J. 781. 

(as amended in 1934). S. 12b^Scope—if 

retrospective—Sale in execution of rent decree^ Effect on 
charge in respect of arrears and interest accrued due 

after decree at time of sale. 

The amendment of S. 125 of the Madras Estates 
Land Act by Act VIII of 1934 has no retrospective 
effect, it only clarifies the existing law; under S. 125 as 
it stood before the amendment, read in the light of 
S. 127, the sale of a bolding in execution of a decree for 
rent must be deemed to put an end to landlord's charge 
over that holding in respect of the arrears and interest 
thereon which have accrued due since the decree at the 
time of the sale. {Wadsworth, J.) Appanna SaSTRI 
V SOBHANADRI APPA RAO. 1941 M.W.N. 860 = 

64 L.W. 416=(1941) 2 M.L.J. 047 

s. Vll—Nctice^Form and mode of service of- 

Personai notice to defaulter— Jf necessary, ^ 
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There is no necessity under S. 117 of the Madras /, occupant during the interval between the sale and the 
Estates Land Act to give personal notice of a sale in delivery. It is very doubtful wheilier latidlord can 


execution of a rent decree to the defaulter. The kind of 
notice contemplated is by beat of drum in the village 
and by an affixture in a coii>picuous part of a place in the 
village. {IVadiworth, J .) APPanna SASTkl v. 
SobhaNadki Appa Kao. 1941 M W.N.860= 

54 L W. 416 = C1941) 2ML.J. 947. 

"S. 151 — Construction — Action under section — 
— Grounds lor — Duiluing compound woll to prevent 
trespjss of cattle — Di^gtn^ land and laying f oundations 
for erecting structure — h.ffe't of . 

The Courts have nothing to do with the policy of 
rural reconstruction in construing a statutory provision 
like 5. l5l of the Mrtdras L'-taies Land Act. 1 he 
object of S. l5l, is that the value of the land as agncul 
tural land should be stiicily maintained and any attempt 
made by the tenant to divert the land lor non agri ul- 
tural purposes snould be prohibited. He can only make 
such improvements as are necessary for the beneficial 
enjoyment of the holding. He cannot be al'owed to 
take the law into his own hands and plead, nor shuulo 
the Court take the view that it is enough that the land- 
lord is given compensation. The eredion of a com 
pound wall to thc"hokling to prevent cattle, etc , from 
trespassing into it is valid, and would be an improve- 
ment within the meaning of S 3 (4) (t/) of the Estates 
Land Act, because it is necessary for the convenient 
enjoyment of the holding by preventing the trespass of 
cattle into the fields; the erection of a compound wall 
cannot be made a ground of complaint by the landlord 
for maintaining an action under S. l5l of the Act 
The fact that the tenant digs up the land and lays found- 
ations for constructing a super truclure cannot also 
necessarily be made a ground for action under S l5l. 
The tenant may put up a structure on a reasonable pnr 
tion of the holding l ^ be used as a farm house or for the 
purpose of storing crops raised on the holding but not 
for the purpose of storing grain purchased elsewhere 
from others or for using the same for any business 
carried on by him. {V enkataramina h'ao, J.) NaRa- 
YANA GaJAPATI RAJU HAHADUR V. JaCAYYA. 

1941 M.W N 344 = 63 L.W. 476 = 
A.IR. 1941 Mad. 600 = (1941M M.L.J. 623. 

' — Ss. 163 and 164 A — -Applicability and scope — 

Landlord purchasing holding at revenue sale— Remedies 
open for rent and damages—Landlord obtaining posses- 
sion without suit —Subsequent suit for mesne profits 
between date of sale and date of possession against 
occupant — Maintainability — S. 124. 

S 163 of the Madras Estates Land Act provides the 
ordinary machinery whereby a landlord can recover rent 
and damages for unauthorised occupation of ryoli Und. 
The section, though not very explicit, is intended to 
cover the usual case in which a person cultivates ryoli 
land on the implied understanding that he will when 
asked to do so, pay the rent for it. If, however, the 
landlord does not desire that the occupant should 
continue in occupation of his land, he may tieat him as a 
trespasser, in which case a machinery is provided under 
S. 163-A whereby a suit may be filed, and the landlord 
mayclatm mesne profits and also damages which are to 
be assessed on the basis given in S. 163. S. 163 A is 
not intended to provide a machinery for collecting 
mesne profits from unauthorised occupants e.xcept as an 
incident of their eviction by suit. Where the landlord 
has bought in the properly at a revenue sale, he can get 
delivery without suit by proceedings under S. 124. If 
he refrains from taking these proceedings it is a reason- 
able inference that he Is prepared to accept any damages 
which can b© claimed under S# 163 from the actual 


dUstain from taking action either under S. 124 or S. 163 
and then file a suit under S. 163-A, after possession has 
been surrendered. Still less is it clear that the landlord, 
having got possession without i suit, can bring a 
separate suit merely for mesne profit*. The underlying 
ideaistlijt a person who has unauthorisedly occupied 
ryoti Und and fcias not been evicted by a suit shall be 
liable to pay such sum as :an be claimed under S. 163. 
There being a special remedy provided by the Act where- 
by the landlord can recover compensation for un- 
authorised occupation of ryoti land in cases where a suit 
for evicii»m is unnecessary, it is not pos-ihle to claim in 
the ordinary Civil Courts a different remedy with an 
enhanced period of limitation f'<rthe same wrong. 
{IVaasivorth, J ) MAHARAJAH OF I‘ITHAPUR.-;M V 
MangaMMa. 1 1941) 2 M L.J. 78l’. 

Ss- 181 and. 187 (1) (c) — Scope and effect of— 
Private lands in estate — Sale by lan.iho'.der reserving 
melwaram to himsil I — Effect '-Vttidee agreeing to pay 
fixed rent and interest on arrears o' re^d — If creates 
ryoti tenure — Construction of deed. 

I'er Chief Jiistite and V enkatararnana Rao, y. -Where 
a landhoUlcr possesses private lantl wjihin an ‘ estate” 
and sells the ZW/z/araw rignt in those Imds. rt laining 
the tneho.trirn, he must be deemeil tu l-.ive converted 
the lands into ryoti lands, and adtliticinal terms in the 
'leed ot sale would not alter the naturt of the transac- 
tion. buch terms would stand, provided they are not 
inconsistent with what the statute state" shouid apply to 
ryoti icnuie. To the extent that the .nliliiional terms 
aie inconsistent with a ry^d- tenure, ilicy should 
regarded as void. A ' H hat" ox counter p.irt of a lease 
embodying the terms of a Contract lielwvtn the appel- 
lants, w liu wete the ot a village, arul the 

hisl respondent which after reciting that the appellants 
had agreed to sell to the 1st respom ent ihe kuai' aram 
right in their i:ambattam or homelarm lands, provided: 
‘You have hereby sold to us all the lights possessed by 
you in the said lands excepting the melwaram rights 
thereto. Therefore, in the matter of out enji ying the 
said lands henceforth from son to er.inilson and so on 
in succe>sion with pow’ers of alienation by way of gift> 
exchange, Sale, etc., you or your heirs shall never raise 
disputes either with us or with ..ur heirs,” the deed 
farther slipulatetl for the payment of a fixed rent^ for 
the payment of interest at lO annus |>er cent, per men- 
sem as arrears of rent, and another clau'e stipulated 
that the cist payable to the landhokler shouid l>ea first 
charge on the land. Finally it was provided that the 
appellants should be entitled to the trees on the land on 
that date but that those grown after that date should 
belong to the respondent, etc. 

Held (tiy \\\^Chief Justice and V tnkauir itnana 
y.), that the appellants could have sold the lands in suit 
to the respondent al^solutely or they could have leased 
them at any rent they might have agreed upon without 
separating the kudiVaram right from the melwaram 
light, but as they chose to separate the kudivaram 
right from the mehvaram right and grant a permanent 
right of occupancy on the payment of rent relating to the 
melwaram right, they should be deemed to have con- 
verted the lands into ryoti lands. 

Per A rishnasxvami Aiyangary J.~ The clauses relating 
to the fixity of rent and payment of interest on arrears 
specifically agreed to and undoubtedly intended to be 
operative, created incidents which were not only foreign 
to ryoti tenure under the Madras Estates Land Act, but 
materially opposed to it. It w'as not for the Court ta 
evaluate the terms of a deed for the purpose of accept- 
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ing some and rejecting others. On the contrary every 
rule of law and every rule of equity would seem to 
prohibit its doing bo. It was not for a Court to infer a 
tenure by taki' g into account some only of the terms of 
a contract ignoring others, when it was possible and it 
was permis>il»le to give effect to all the terms by treating 
it as a spe>.ial contract and one not entered into for the 
purpose of unprei-sing a tenure on the land com- 

prised in’the ^ Khat'\ The conveyance of that species 
of right known as the kudivaram interest would not 
amount to the ciealion of a ryoti tenure in the lands 
conveyed. {Leach, C./.y V enkataramana Rao and 
Krishnaiwami Aiya^?ar, JJ.) KOND^YYA KAO Z'. 
NaGanna. I.L.R. (1941) Mad. 720 = 194 I C. 470 = 
13 R.M. 776-53L.W. 248 « 1941 M.W N 191 {2)^ 
A I.R. 1941 Mad. 367 = (1941) 1 M.L.J. 336 (T B.). 

S 187 — S ope and object — Occupancy tenant 

taking mongage from landlord — Undertaking to deliver 
possession ai end of period — Effect— If estopped from 
denying landlord’s right to possession. See 1940 Dig., 

Col. 865 RamudU p. SanyaSI Naidu. 

A I.R 1941 Mad. 97^(1940) 2 M L.J. 668 

Ss. 189 and 213 — Scope — Claim based on S. 69, 

Contract Act— Claim for relief against alleged defaulter 
Jurisdiction of Civil Court — If barred. See Madras 

Estates Land .'\ct, S. 213. 1941 M W.N. 739. 

.3. 189 (1) and {Z)— Scope of — Failure to sue 

in Revenue Court to contest sale of holding— Effect of on 


pleas raised in etvil suit. 

A suit to coiuesi the right of a holding can only be 
brought in a Revenue Court. S. 189 (3) does not 
detract from absolute prohibition contained in S. 189 
(1). It only me^ns that where a matter has been deci- 
ded in a Revenue Court and the decision there is one of 
the factors in a avil suit, the finding of the Revenue 
Court cannot be questioned and must be taken as con- 
clusive on the particular point at issue in the civil suit. 
Consequently, where notice has been duly served upon a 
defaulting ryot hs must file a suit in a Revenue Court 
within 30 days; otherwise he will be pieduded from 
challenging the sale on any of the grounds which could 
be urged in a suit under b. Il2 of the Act. i Leach. C .J-y 
Venkataramana Rao and Patanjali Sastri, JJ>) 
Munisami MUDALI V . narasappa MUDAI I. 

I.L.R. (1941) Mad. 785=196 I.C. 406 = 
14 R.M. 293 = 1941 M.W.N. 656= 
A.IR. 1941 Mad 639 = (1941) 2 M.L.J. 79 (F.B ) 

3 . 192— Scope and effect— Sale by Revenue 

Court in execution of rent decree P- Code, S. 66 
Applicability. ..v« C. P. CODE, ^ ^ 

3 212 (d) and (e) — Applicability — Raiyat 

.tvicUd under decree of Civil Court-Tre^Pass on land- 
Conviction under 212(d) and {^)—Susta.nai,hty- 

Penal Codecs. , 

A raiyat having failed to pay the arrears of rent, the 

land was purchased in Court auction by the landholder 

who took delivery. The raiyat, however, continued to 

occupy the land; the landholder thereupon sued to eject 

Wm got a decree and obtained delivery of possession 

through the Civil Court. In spite of this the raiyat 

tr^passed into the land notwithstanding the objection of 

the fandholder, refused to vacate and ploughed the land 

“^eW,'VhL7 the facts justified a “n^ktion under 

if “2 

and (^) of ^ the Madras Estates 

of &n 6viction un • o-. j\ phnnampala 

THEVAR n. RAMASWAM* W 


MAD, ESTATES LAND ACT (1908), S. 216. 

.S. 213 — Applicability — Suit by person other than 

tenant or registered pattadar — Any person aggriev^ 
ed." 

S. 213 of the Madras Estates Land Act is not inappli* 
cable to a suit for damages brought by a person who is 
not a tenant suing his landlord. Such a suit would lie 
not merely at the in>tance of the registered pattadar or 
other person actually impleaded as defaulter in the 
original proceedings but ^^ould also apply to a suit 
brought at the instance of any other person coming 
within the category of those who under S.l3l have a 
right to set aside the sale on deposit of the amount due. 
The wofds “any person aggrieved” in S. 213 would 
cover any person who had any interest in the land in 
question and would include a mortgagee of the kudi- 
waram interest. {JVadsiuorth, J ) SaTTIRAJU v. 
VenkataRatnam. 1941 M W N. 739 = 

54LW. 606=(1941)2M.L.J 646. 

S. 213— Scope — Sale of holding for decree for 

amount not due to zamindar—Suit to recover money 
paid to set aside such sale — Claim against zamindar and 
against tenants who were bound to Pay alleged dues — 
Jurisdiction of Civil Courts, 

A suit for compensation for a payment which the 
plaintiff was obliged to make owing to the tortious act of 
the defendant under colour of the procedure laid down in 
the Madras Elstates Land Act and for relief on the 
ground of fraud under colour of the Act falls under 
S. 2l3, Madras Estates Land Act and lies only in a 
Revenue Court, and the Civil Courts have clearly no 
jurisdiction to entertain such a suit in view of Ss. 2l3 
and 189 of the Act. Petitioner held a decree on a 
mortgage binding lands in an estate, the kudiwaram 
interest in which was owned by defendants 3, 4 and 5. 
Defendant No. 1 was the zamindar, who in 1929 obtain- 
ed an ex parte decree against 3 to 5 for watercess alleged 
to be due on their land within an inani. Under that 
decree a sale was held and a portion of the land was 
purchased by defendant No. 2, The petitioner came to 
know of this and got the sale set aside by paying the 
amount due under ihe decree on l7— 1 — 1930. 

On 17 — 1- 1933, ht brought a suit in the Civil Court 
alleging a fraudulent conspiracy between the 1st defen* 
dant and defendants 3, 4 and 5, whereby a decree was 
obtained for an amount not due and the land was sold 
to the 2nd defendant, a friend of the parties. He there- 
fore claimed the right to get back from the 1st 
defendant and defendants 3 to 5. the amount which be 
was obliged to pay to get the sale set aside. He also 
claimed that the claim of the 1st defendant was based on 
fraud, that the amounts if really due to 1st defendant 
was due from defendants 3 to 5, and that as they 
defaulted and were responsible for the sale, they were 
bound in law to make good the said amount paid by him 
with interest. 

(1) that in so far as the plaint sought relief 
against the defendants 1, 3, 4 and 5 on the ground of 
fraud under colour of the Estates Land Act, the 
Civil Court clearly had no jurisdiction in view of the 
terms of Ss. 213 and 189 of the Act; (2) that the alter- 
native prayer, based under S. 39 of the Contract Adt, 
against defendants 3 to 5, was one which the Civil Court 
alone could entertain and which the Revenue Court 
could not entertain. {Wadsworth, /,) SATn iRAJU v, 
VenkataRatnaM. 1941 M.W.N. 789= 

64 L.W. 605 = (1941) 2 M.L.J. 646. 

,Sb. 216 and 338 — Applicability and scope of — 

Building commenced and completed before receipt of 
licence — Notice under S 338 to pull down — Failure to 
accept notice — Demolition of building by Municipality^ 
Legality of — Maxim generalia specialibus non derogant 
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MADRAS FOREST ACT (1882), S. 26. 

• — Application of. See 19^10 Dig., Col. 862. MayaNDI 
CHETllARt'. MAOURA MUNICIPALITY. 

I.L.R. ( 1941 j Mad 406 = 195 I.C. 301 = 
14 R.M. 169= 1941 M W.N 46 = 
A.I.R. 1941 Mad. 259 = (1940) 2 M L J. 1032. 
MADRAS FOREST ACT (V OF 1882j, Ss 26 and 
^Z—Timd<'r Transit Rules (1939), iV. 1 (d) — Construc- 
tion — IVi'od or fuel in bandy loans If exempted. 

R. !{/:') of the Timber Transit Rules under the 
Madras P'orest Act cannot be interpreted so as to apply 
the exemption in the rules to fuel or wood in bandy 
loads. 'I'he exemption in the rules applies only to 
small wood for fuel and bamboos which are in head- 
loads or less quantities. {Lakshmana Rao, J.) NaCHI 

NaiCker V. Emperor. 1941 M-WN. 665 = 

A.IR. 1941 Mad. 809. 

— — S. 43 — Construction — Confiscation under — If 
imperative , 

The words “shall be liable to confiscation'’ in -S. 43 
of the Madras Forest Act cannot be construed as being 
identical with ‘ shall be confiscated.” The section does 
not make confiscation imperative on the Court, and to 
hold that the Court has no option but to confiscate is 
opposed to the language of S. 43. {Lakshmana Rao, /.) 
Ardhanari Iyer v. Emperor, 

1941 M.W.N. 671.^1) = A.IR. 1941 Mad. 836. 
■ ' S. 56 — Presumption under — Application of. 

The presumption under S, 56 of the Forest Act is 
expressly restricted to proceedings taken under that Act 
or in consequence of anything done under that Act. 
{Lakshmana Rao, J.) RaMI KEDDY v. EmperOR. 

197 I.C. 214 = 1941 M W N. 845. 

MADRAS GAMING ACT (III OF 1930). S. 3— 

*^Common gaming house." 

A house in which wagering or betting on horse races 
takes place is a common gaming house. {Horivill, J.) 
PERIYA YELUMALAI CHETTI, In re. 196 I.C. 778 = 

64 L.W. 210 = 1941 M.W.N. 761 = 
A.I R. 1941 Mad. 814 = (1941) 2 M L J. 363. 
MADRAS GENERAL SALES TAX ACT (IX OF 
1939) — Scope — If ultra vires— on first sales of 
goods produced in province — Power of Provincial 
legislature to authorise levy — Government of India Act, 
S. 100 and Sch. VII, List I (45 ) and List II (48). 

Tiie Provincial Legislature can levy a tax on the sale 
by a person who obtains the goods fiom the manu- 
facturer or producer and soon when the goods pass 
from hand to hand, but it has no power to tax a sale by 
the manufacturer or producer himself as this would 
mean an imposition of excise duty and the assun)ption 
of a power vested only in tlie centre. Entry No. 45 in the 
Federal List and Entry No. 48 in the Provincial List 
can be reconciled by reading into the latter entiy a 
power to tax all sales subsequent to the sale by the 
manufacturer or producer, that 'n when the properly in 
the goods has passed beyond the manufacturer or 
producer and the goods have become part of the general 
stock of the province. Notwithstanding that the tax 
imposed by the Madras General Sales Tax Act is based 
on turnover, it is in fact a tax on sales and in so far as 
it imposes a tax on first sales of goods manufactured oi 
produced within the province it is ultra vires the Pro- 
vincial Legislature, (feach, C.J. add Chandrasekhara 
Ayyar, J.) PROVINCE OF MaDRaS v. PaIDANNA AND 

SONS. I.L.R. (1941) Mad. 874 = 

4 F.L J. (H C ) 332 =64 L W. 452 = 
1941 M.W.N. 887 (2) = A IR. 1941 Mad 913 = 

(1941)2ML.J. 607. 

S. 15 — I of rules 

under Aci — If saves liability^Failure to submit return 
^If to be **wilful**. 


MAD. HERED. VILL. OFF. ACT (1895), S, 13. 

In order to constitute an offence under S. 15 (a) of 
the General Sales Tax Act, it is not necessary that the 
failure to submit a return should be ‘ wilful". It is not 
correct to hold that the word “wilfully" governs the 
second as well as the Lt part of the sub-section. Nor 
can it be held that S. l5 does not apply where the 
accused does not know whai the rules under the Act are. 
Every person is supposed to know that the law i?, and 
if he fails to act in accordance with the law, then he has 
to suffer the consequences. {HorwilA J.) fSWAMI- 
NATHA AIVAR, In re. (1941)2 M.L J. 1046. 

MADRAS HEREDITARY VILLAGE OFFICES 
ACT (III OF 1895). Ss. 3 and 5 — Burden of proof — 
Plea that lands are protected — Sustainability in Patna 
on the ground that Madras Goi'ernment recognised lands 
as protected — Party conceding in trial and appeal that 
lands are protected — It can go back in second appeal. 

The fact that the Government of Madras regarded 
certain inam lands as falling within the purview of the 
Madras Hereditary Village Otfices Act is not binding on 
the Couits in Patna. But where a party concedes at the 
trial and in the appeal that the inam lands in question 
were protected under the Act, it is not open to him in 
second appeal to resile from his admission and to 
contend that it was not established that the lands in 
question were protected under the Act. {Harries,C .J* 
and Mahomed Noor, Jf) ANTARJYAMI NAUCr. B. S. 

Rath 194 I.C. 797=14RP. 69 = 7 B.R 862 = 

AIR. 1941 Pat. 216. 

S. 5 — Scope and effect of — Service inam lands^ 

Growing crops or — Attachability in execution of decree 
against holder. 

Gross ing crops on service inam lands cannot be at- 
tached in exocuiion of a decree against the holder of the 
inam lands. The fact that the holder of the inam lands 
has, long since the grant, ceased to be useful is no 
ground for depriving him of the protection given to this 
property by the law. The C ourt cannot go into the 
question as to how much of the profits ot ti e inam 
l.inds would be necessary to maintain the holder there- 
of {Harries, C.J. and Mahomed AW, /) ANTaRJ- 
YAMI Na!K V. B. S. Rath 194 I.C. 797 = 

14R.P 69 = 7 B.R. 862= A.I.R. 1941 Pat 216. 

S. 5 — Scope — Assignment of standing crops on 
main land — If prohibited. 

A sale or assignment of the standing crops (the land- 
lord’s rajabhogam) is not void as l>eing prohibited by 
S. 5 of the Madras Act III of 1895. It is not open 
to a cultivating tenant of the holder of the service inam 
to plead that an assignment of the crops is invalid 
especially when the holder supp'^rts the assignment, 
{Dhavle, J.) PUNYA RaULO v. KHEIRA OaNDA 

7 Cut L.T. 68. 

Ss. 13 and 21 — Juri saiction of Civil Court^~ 

Suit by claimant to . ffi-e by right of succession — HefesS' 
liant alleged to be appointed in violation of S. 10(2) — 
Suit in Civil Court to declare defendant* s appointment 
irnkiltd — Maintainability. 

Where the plaintiff claims a right of succe>sion under 
the Madi.is Heieditary Village Otfices Act, and alleges 
that the defendant was appointed by the Revenue 
authorities in violation of his own right, his remedy is to 
''ue under S. 13 of the ^Vet in the Revenue Court for 
recovery of iii'; office from the person alleged to have 
been wrongfully appointed. S. 21 of the Act bars the 
Civil Court from entertaining such a suit. The plaintiff, 
by merely confining his relief as one for a declaration of 
the invalidity of tlie defendant’s appointment, cannot be 
permitted to agitate the matter before a Civil Court. 
The granting of a mere declaratory decree is discre- 
tionary, and the Civil Court will refuse to grant it Nvhere 
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the remedy asked for is unnecessary and where the 
relief really needed is to be sought in the Revenue 
Court. {Somayya, /.) NaRASIMHa RaO v. VeNKaTA 
RAMANA RaO. 54 L W. 321= 1941 M.W.N. 983 = 
A I.R. 1941 Mad. 857 = a9^1)2 M.L.J. 439. 

■Ss. 13 and 14 (1) — Scope and effect — Suit for 
recovery of lands attached to off ce of village blacksmith 
— Mesne profits for more than 3 years — Power to award 
— Plaintiff's minority — If ground for extension of 
limitation. 

In a suit by ex-minors for recovery of lands forming 
the emoluments of the office of blacksmith in a village, 
the Collector is not competent to award to the successful 
plaintiffs mesne profits for more than three years before 
suit. The fact that the plaintiffs were minors makes 
no difference, because custom allows the office of 
the village blacksmith to devolve upon a minor, and the 
proviso to S. 14 (1) would not therefore be available to 
the plaintiffs who were never disqualified from holding 
the office. (^Leach, C.J. and Somayya^ J.) KRISHNA 
Reddy v. SaTyam. 1941 M.W.N. 620 = 

63L.W. 736 = A.I.R 1941 Mad. 693= 

(1941) 2 M.L.J. 91. 


- S. 21 — Applicability and scope — If controlled by 
•S'. 13 — Assignment of rajabhogam by holder of office^ 
Suit by assignee against tenant of holder — Jurisdiction 
of Civil Court, 

Ss. 13 and 21 of the Madras Hereditary Village 
Offices Act must be read together, and notwithstanding 
the apparent generality of the language of S. 21, it must 
be held that the section takes away the jurisdiction of 
•Civil Courts only in those cases in which jurisdiction is 
conferred on Revenue Courts by S. 13 of the Act. A 
•suit by an assignee of the rajabhogam of the paddy 
grown on lands forming the emoluments of the village 
blacksmith, against the tenant of the holder of the office 
who has transferred the rajabhogam to the plaintiff is 
not a suit by a person claiming as a holder of a village 
office, and the bar of S. 21 read with ^S. 13 does not 
apply so as to take away the Civil Court s jurisdiction. 
iDhavUy /.) PUNYA RAULO v. KHETRA GaNDA. 

7 Cut.L|T« 58. 

3 21— Scope — Inam declared to belong to two 

shareis-Suit for partition of inam lands between the two 

—If barred. See 1940 Dig., Col.866 . SatyanarayaNa- 


MURTHY z/* VENKAMMA. .r 

A.I.B. 1941 Mad. 366= (1940) 1 M L.J . 708. 

S. 2X—Scope~~Suit to declare that claimant to 

village office is not the adopted son of prior holder ~ 
lurisdiction of Civil Court. • ^ e a 

A suit for a declaration that the person put forward 
as the successor to a hereditary village office was not the 

l^ose c es ^here 1 auir cognizable by the Collector 
those t Xhe suit contemplated by S. 13 

isonlya suitfor t e for the pur- 

proviso to b. Id - Q iV enkataramana 

^ose of enlarging the scope of S. 5^STRI. 

L., /.) Kameswar RAO V ^ ^ 

A I B 1941 Maeb «5=(1941. 1 M.L.J. 12. 

S cf village ctneer under 

I^liedrUeparales^ 

A village officer rs given ^nnder S. 7^^ot 
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right of appeal to the Collector and a further appeal to 
the Board of Revenue whose order will be final; there is 
no right of a separate suit. (Somayya, /.) RaMI 

Naidu V. Secretary of State for India. 

54 L.W. 405= 1941 M W.N. 883 = 

(1941)2M.L.J.577. 
MADRAS HIGH COURT RULES (ORIGINAL 
SIDE) — Practice — English rules of practice— Appli- 
cability. 1940 Dig., Col. 866 . ManICKA MUDaLI- 
ar V, AndaLammaL. 193 I C. 801= 13 R.M. 714 = 

(1940) 1 M.L.J. 356. 
O. 23 — Official Referee — Powers and functions 
of — Questions of substantive rights — If may be referred 
— English Rules of Practice — Applicability. See 1940 
Dig, Col. 867. Manicka Mudaliar v. AndaL- 
ammaL. 193 I.C. 801 = 13 R.M. 714 = 


(1940) 1 M.L.J. 356. 
O 45, Rr. 1 and 9 — Applicability and scope— 
Questions as to whether proceedings amount to a 
“suit for land*' and whether a party has renounced 
his legacy — If can be decided summarily— Proper pro- 
cedure. See 1940 Dig., Col 867. RaJaN zf. Pankaj- 
ammal. I L.R. (1941 y Mad. 226 = 

196 I.C. 767=14R.M. 227 = 
A.I:R^1941 Mad. 194= (1941) 1 M.L.J. 186. 
O. 45. R. 1 (d) — Appltcability-^Order under 
— Conditions lor making of. 

An originating summons may be taken out under 
O. 45, R. 1 id') of the Original Side Rules of the Madras 
High Court for an order directing payment into Court 
only of moneys actually in the hands of executors, 
administrators or trustees, and not of moneys which 
ought to be in their hands. Before an order under the 
rule can be passed, it must be admitted by the executors, 
administrators or trustees that they have the money 
actually in their hands. {Leach, C.J. and Chandra- 
sekhara Ayyar, /.) VenuGOPALA MUDALIAR v. 

Embaru Naidu. 1941 M.W.N. 795= 

64 L. W. 267 = A.I.R. 1941 Mad . 861 = 

(1941)2M.L J. 378. 

MADRAS HIGH COURT RULES (ORIGINAL 
SIDE) ^EB RULES, Appendix II, No. 36 — '‘Final 
judgment"— Judgment directing issue of probate after 
declaring will genuine— Appeal— Court-fee payable— 
Probate proceedings— Question of title. See 1940 Dig. 
Col. 867, MaraGadhammal v. YaSODHAMMAL. * 

I.L.R. (1941) Mad. 49 = 19610. 206 = 
14 R.M, 160 = A.IB. 1941 Mad. 111. 
_ (1940) 2 M.L J. 687. 

MADRAS HINDU RELIGIOUS ENDOWMENTS 

ACT (II OF 1927), S. 9 {5)~£xcepted temple-Suc- 
cession by hereditary right — What is — C.P. Code S, 115 
— Lower Court misdirecting itself^ Interference. 

A temple was gtwerned by a scheme under which 
none but the lineal descendants of a particular person 
between the ages of 25 and 50 and permanently residing 
within 50 miles of the temple could be a trustee of the 
temple and that no two members of the joint family 
should at the same time be trustees and that of the five 
trustees three should belong to one branch and two to 
another branch of the descendants cf the person named 
Trustees were to hold office for 5 years and were to be* 
elected by the whole body of the adult lineal descendants 
of that person. The scheme while recognising the right 
of that person's descendants to appoint trustees from out 
of their number prescribed a mode of succession to the 
office which was essentially elective and not hereditary 
In a proceeding under S. 84 (2) of the Hindu Religioi 
Endowments Act in which the question was as to whether 
the temple was excepted or not, the District Judge over, 
looked the fact that the actual trusteeship did not reside 
in the general body of the descendants of the person 
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mad.h. e. endowments ACirm?). S, 9. 

named but that they should constitute the electoral body 

and only such descendants were qualihed for election, 

and did not take into consideration the mode of succes- 
sion to the trusteeship during the period intmedialely 
preceding tiie application to the Board and declared 
that the temple was an excepted temple under S. 9 (5) 
of the Madr.is Hindu Religious Endowments Act, 

(1 ) that the District Judge had wholly mis- 
diret-ted himself regarding the basis for the decision of 
the ma ter before him and acted illegally in the exercise 
of his jurisdiction so as to justify interfeience by the 
High Court under S. 115, C. V. Code; (2) that though 
the power of election under the scheme and the qualifi- 
cation for election were hereditary, the succession was 
not hereditar>; (3) that the templein question was not a 
tenpple the succession to the trusteeship whereof W’as 
hereditary, having regard to the provisions of the 
scheme; and (4) that the temple should therefore be 
declared a non-excepteci temple, • li^Jii<worth ■ and 
Pataniali Sa^tri, JJ ) T. V. BaSHYaKAR v. MADRAS 
H. R. E. Board. I.L.B. fl941j Mad. 659 = 

1941 M.W N. 281 = 53 L W. 170 = 
A.I.R 1941 Mad. 510 = (1941) 1 M.L.J 250 

; S 9 (5) and {^^Scope—Cl. {!b)ifto he read 

into Cl. I — Temple trustee succeeding by nomination 
by predecessor—I f temple 'Excepted*' 

The definition of a "heiediiary trustee’’ in S. 9 (6) of 
the Madras Hindu Religious Endowments Act enume- 
rates four methods of devolution which qualify a 
trustee to be known as a hereditary trustee. Of these 
four methods of devolution only the first and the last 
have been specified as qualifying a temple to be consi- 
dered an excepted temple under S. 9 (5) of the Act. On 
the general rule expressio unius exclusio alterius it is 
impossible to re-'ist the inference that wlien the legisla- 
ture in the definition of an excepted temple specified 
only two of the four types of devolution which are 
recognised in the definition of a heretlilary trustee they 
intended to exclude the other two types of devolution. 
H follows therefore that a temple whose trustee succeer.s 
by nomination by his predecessor or merely in accor- 
dance with usage does not come within the definition of 
an excepted temple. The definition oi a hereditary 
trustee in CI.(6)of S. 9 cannot he read into the definition 
of an excepted temple in Cl. (5) of S. 9. {Wadsxoorth 
and Patamali Sastn, //) T, y. BaSHVaKAR 7 > 

Madras H. R. E. Board. LL.R. (1941) Mad. 659 = 

1941M.WN. 281 = 63 L.W. 170 = 
AJ R. 1941 Mad. 610 = (194l) 1 M.L.J. 250. 
— — S. 44 B (d) (1)— Construction— Right of appeal 

If confined to order of resumption — Power to pass 
order of resumption in appeal. 1940 Dig.. Col. «69. 
KALLALAGAR DF.VaSI HANAM, MaDURAz/ DISTRICT 
Collector, Madura. i.l.R (1941) Mad. 36= 
194I.C. 830=14R.M. 100 = (1940) 1 M.L.J. 8&1. 

- Ss. 63 and 65 — B )ard refusing to frame scheme 
-—Power of Court to frame scheme. See l940 Dig Col 

869. PiCHu Ayyangar z/. Ramanuja Jefr Swami- 

194IC. 809 = 14R.M 84 = 

„ ^ , ( 1940) 1 M.L.J 882. 

•a. bj—bcope— Scheme settled by Board In res 
pect of excepted temple-Junsdiction of Boaid— Suit to 
set aside— Iruslee stating in course of enquiry that he 
has no objection to dittam being set tied— Effect of— If 
estoppel in bar of suit on behalf of temple See 1940 

Dig.. Col. 869. BalavenkataRama Cheitiar v 
H. R, E. Board. A.I.R. 1941 Mad 79 = 

S ^ (1940)2M.LJ 616. 

1 • . ^3— Svope- Excepted temple— Scheme- 
Jurisdiction of Couit — Suit for removal of trustee 

and appointment of new trustee— Compromise 


MAD. LAND ENCROACH ACT (1906), S. 6. 

providing for administration — Decree in terms of — 
Legality— Absence of objection to juiisdiction— Objec- 
tion in appeal— If barred. See 19^0 Dig., Col. 870. 

Venkatasubba Rao V. Sivaramayya. 

^ A.I.R. 1941 Mad- 287 = 11940) 2 M L.J. 858. 

• -S. 76 Applicability — Compulsory renewal of 

kanom under Malabar Tenancy Act — If affected by 

S. 70. See Malabar Tenancy Act, S. i7. 

o owox . (1941) 2 M.L.J. 424. 

O. 84 W—^Ppea/^Compeiency—PetJSJon. 

There is no right of appeal against an order of the 
Court under S. 84 (2) of the Madras Hindu Religious 
Endowments Act; but the order is open to revision by 
the High Court under S. 115, C. P. Code. {tVadsworth 

and Patanjali Sastri, JJ.) T. V. B.ASHYAKAR v. 

Madras H. R. E. Board I LR. (1941) Mad. 659 = 

1941 M W.N. 281 = 63 L.W 170 = 
^941 Mad 610 = (1941) 1 M.L.J. 260. 
”^4 — Apphcabtltty—Temple managed under 
scheme settled by Court under S. 92, C.P. Codc'-Pi^wers 
of Hoard. 

*1 here is nothiiit; in S. 65-A or in any other section in 
Ch. VI- A of the Madras Hindu Religious Endowments 
Act which exempts a temple in respect of which a 
scheme has been settled by the Court under S. 92, C. P 
Code, from the operation of Ch. VLA of tl.e Act! 
Ch. VI-A must therefore be held to apply to a temple 
which IS managed under such a scheme. But in exer- 
cising Its powers under the Chapter, the Board must act 
Judicially after a full and proper inquiry, and as the 
provisions ol Ch. VLA, with regard to api)eal. are illu- 
sory, the need for care is all the greater. {Leach C.J. 
amd knshnasuami Aiyangar, y.) DeIVaSIKAMANI 
PONNAMBALA DESIKaR V. BOARD OF COMMISSIONERS 
FOR H. R. E.. Madras. I.L.E. (1941 Mad. 807 = 

4 F.L J.(H.C.) 321 = 64L W, 147 = 
1941 M.W N. 720 = A.I.R. 1941 Mad. 878 = 

_ V .. (1941)2M.L J. 176. 

on. VI— Notification of temple under Orderof 

Board arbitrary and illegal— Power of High Court to 
quash by writ of certioran. See GOVERNMENT OF 
India act (1935), S. 306. (1941) 2 M L.J. 176. 

MADRAS impartible ESTATES ACT (II OF 
1904), S. 4 ripplteabtlity~T rtspasser in possession of 
zamtndari- Alienation by^Validity^I f confined only 
to alienor s lUctime. 

Where a person in possession of a zamindari as a 
trespasser who has no title to the property, alienates the 
zamindari to another, such an alienation is not governed 
by the Madras Impartible Estates Act. S. 4 of the Act 
which provides that an alienation by the holder would 

be valid only for his own life cannot apply to an aliena- 
tion by a trespasser. {Harries, C.J. and hUredith. /.) 

Padmakumaki V. Nanua Paphano. 

195I.C. 203=11 R.p. 91 = 7 bR 881 = 
22Pat,L.T. 614 = 7Cut LT. 14 = 
1941 PW.N S3 = A.I.R. 1941 Pat 219. 

encroachment ACT (lU 

OF 1906). S. ^—Scope— Grant of ate by Government— 
taricellattou—Subseguent assi gnment by Government to 

^»ot/ier~Suit by latter for possession from first grantee 
in Civil Court— /f barred 

Where the grant of a site by the Government on patta 
on certain conditions was cancelled l>ecause of the 
failure of the grantee to comply with the conditions, and 
a subsequent assignee of the site from Government sued 
the first grantee for pa^^session in a Civil Court. 

Held, that S, 6 of the Land Encroachment Act gave 
a summary remedy to the Collector but did not take 

sui^o^^the *5^ Government to proceed in a civil 
suit or the right of an assignee from Government to- 
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proceed against the prior grantee in a Civil Court. 
(Aidur Rahman, /.) KrISHNAMACHARIAR v. 
LakSHMI AMMAl. 54 L.W. 394 = 

^ 1941 M.W.N. 951 =(1941) 2 M.L.J. 607. 

S. 9 — Sale for recovery of penal assessment — 
If Prevails over prior encumbrances . 

S. 9 of the Madras Land Encroachment Act equates 
the penal assessment levied under it to land revenue and 
provides that it may be recovered as a land revenue. 
A sale of the defaulter’s property held for recovery of 
the penal assessment passes the property free of all 
encumbrances and it prevails over prior encumbrances. 
S. 42 of the Madras Revenue Recovery Act applies to 
such a sale. {Somayyay Jf) SECRETARY OF STATE 
Z/. JODKRAJ Dhupajee. 54 L.W. 702 = 

(19411 2 M.L.J. 993. 
MADRAS LOCAL BOARDS ACT (XIV OF 1920). 
S. 19 and R. 1 — Scope and effect — Declaration — It 
final as to factum of election — Power of Court to ad- 
judicate as to whether election was held or not. 

There is no provision making a declaration by the 
Local Government under S. 19 of the Madras Local 
Boards Act read with R. 1 of the Rules final in regard 
factum of an election, and the Civil Court is 
entitled to entertain a claim in respect of an election 
and to adiudicate on the que>tion whether the election 
was in fact held or not. (Abdur Rahman, /.) Rama- 
MURTHYZ/. VENKATANARAYANA. 53 L.W. 195 = 

1941 M.W.N. 294 = A.I R. 1941 Mad. 506 = 

(1941) 1 M.L.J. 190. 

S. 65 (2) (b) — “Undischarged insolvent" — 

Annulment of adjndication under S. 43, Provincial In- 
solvency Act — Effect of on debtor — If disqualification 
for election — Provincial Insolvency Act, S. 73. See 
1940 Dig, Col 871. Chinniya Pillai v. Subba 
RATNAM PILLAI. 193 I C. 147= 13 R.M. 632= 

A.I.R. 1941 Mad. 22 = (1940) 2 M L J. 690. 

— S. 78 — Tank in zamindari— Owner letting right 

to fish in tank— Liability to land cess. 

Where a Zamindar. lets the right to catch fish in a 
tank in his zamindari, he can be called upon to pay 
land-cess under S. 78 of the Madras t.ocal Boards Act. 
There can be no doubt that land w’hich holds a tank in 
which there are fish has a rental value because the right 
to catch fish can be let. If the owner of the tank 
merely sells the right to catch for a period without any 
right in the purchaser to use for. this purpose the bed of 
the fishery, the purchaser cannot be deemed to be in 
occupation of the land which holds the fishery, and the 
owner being in beneficial occupation of the land forrn- 
ingthebedof his tank, land-cess is leviable on the 
value of the land, which is to be gauged by the value of 
the right to fish in the water Iving above the land. 
ileX CJ. -nd Happen. J.) ZAMINDAR OF NUZVID 

z;. Secretary OF State. cq t tjo 

IL R (1941) Mad. 747 = 53 L.W 328 

A,t.B. 1941 Mad. 414 = (1941)1 MX- J- m 

Ss 88 and S9—Cess paid by Zamtndar^Sutt 

in Revenue Court for recovery from under-tenure 

to what that , he Revenue Court to 

^^c^ver f^otJh^at he has been cepePed to p^ay^as 


fn he Civ^ Court he can recover for 6 years. 
^he^Tno inP- when distraint .s 

Y. D. 1941—54 


Mad. LOCAL BOARDS ACT (1920), S. 194 

levied or property is sold summarily and when a suit is 
brought under S. 77 of the Estates Land Act. (Leach, 
C.J. and Happen, /) VenKaTASDRYANAKAYANA 
TiruPatavya. 63 LW 640 = 

1941M.WN. 477 = AJ.R. 1941Mad 615= 

(1941)1MLJ 779. 

S. 169 — Applicability — If depends on eniroack- 
ment being ohjecitonable— Powers of President of Local 
Board~-Failure to obey presiaenpi order for removal of 
encroa ch m en t — Offence . 

The application of S. 1.59 of the Madras Local Boards 
Act, which empowers the president of the Local Board 
to require the owner or occupier of any premises to 
lemove an encroachment, does not depend upon the 
extent to which such encroachment is objeciioiiable. 
The president has a right to have the encroachment 
renroved ; and if the person who encroaches of the land 
of the panchayat refuses to obey the president’s order, 
he makes himself liable to a fine by a criminal court 
under S, 207 (1) of the Act. The fact that the presi- 
dent of the Board and the person making the encroach- 
ment are of-opposite iaciions in the panchayat is irrele- 
vant. The powers of the president are none the less 
because he dislikes the person making the emr ach iicnt, 

(Horwiii, J.) President. Panchayat Board, ' 
Mangalagiri z/. Kotayya. (1941) 2 M.L.J. 1034. 
S. 164(1) — Applicability — Lease unaer .S'. 160 
Fxptry of lease — Lessee continuing and refusing 
to obey notice to quit— Offence-Notice issued under 
5*. 159 (l)fl«c/ not under .S'. 164 (2)—// saves lessee 

from liability. 

A lessee from a Local Board under S. 160 (3) of the 
Madras Local Boards Act, of a road side site, on w hich 
he cons' ructed a small shed, did not quit the lano at the 
end of the period of the lease, and a notice was there- 
fore sent to him, purporting to be one under S. 159 (1), 
requiiing hirn to remove the shed within a fortnight 
and threatening, in default, proceedings under the Act 

He ignored the notice and thereupon a prosecution was 
launched for an offence punishable under S l59(l) 

read with S. 207(1) (a) and (0 of the Madras Local 

Boards Act. 

that though notice should have gone to the 
lessee under S. 164 (2) and not under S. 159 .1) of the 
Madras Local Boards Act, and though the notice sent 
to him did not purport to be a notice under S 164 (2) 
but one under S. 159(1), that did not make any 
material difference as the notice made it very clear 
what was required of him; and by disobeying the 
lawful 'oilce sent to him, even though it was lah^llpH 
S. 159 (1) and not S. 164 (2). the lefsee commit^ d an 
offence and was liable to a penalty under S. 164 (l) of 
the Act. (Horwill, /.) MuktHuza Sahib In re 

(1941) 2 M.L.J. 104^ 

S. 164 (2)— Requisition under—Failure to 

comply— Prosecution— Duty of Magistrate to decide 
legality of requisition— Acquittal on ground of Local 
Board’s failure to prove title and possession of land in 
Civil Court — Legality. See 1940 Dig., Col 872 
GopalaSwamy Rao V. Chinna "pONNL'SwaMY* 
CheITY. 191 10.66 = 13 RM 483«= 

42 Cr.L J. 79 = (1940) 1 M.L J. 598, 

S 193 (3)— Scope— Refusal to renew licence— If 

ultra vires. See 1940 Dig., Col. 873. ChOWPaPPA 

Cheitiz/. Panchayat board, Karimangalam 

AIR 1941 Mad. 24 = (1940 2 M.L j 1 

S. 194 (3)— Compliance— Mere application for 

permission to instal rice mill — Sufficiency— Installation 
without obtaining permission— Offence, See 1940 Dia 
Col. 873. Rahim Sahib, in re. 

A.I.B, 1941 Mad. 71 ( 1 ),. 
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MAD- LOCAL BOARDS ACT (1920). S 197. 

6s. 197, 203 and Sch. VII — Storing and sell 
tug firewood within Panchayat Board— Failure to take 
out licence — Otfence. 

6ch. Vn of the Madras Local Koards Act does not 
require that a license should be taken out for storing 
firewood ; a person who stores and sells firewood within 
the limits of a Panchayat Hoard, without taking out a 
licence, therefore, commits no offence and cannot be 

convicted under 6. 197 read with S. 207 and Sch VII 

of the Act. 

Whether a person can sell firewood without 
a licence, {k/orwill, J.) VENKATaraGH aVA AiyaR 

lure. 196IC. 754 = 1941 M.W.N. 788 = 

A.I.R 1941 Mad. 828 = (1941)2 M.L J. 348. 

S. IQ^—Stiriharge Pules, Rr. 5 and ti— Scope- 

Powers of auditor and powers of Civil Court— Juris- 
diction to go into merits of surcharge order. 

In two criminal cases in which subordinates of a 
Union Panchayat Board were concerned^ the presideni 
acting under his emergency powers conferred on him b] 
S. 22 of the Local Boards Act made payments to advo 
cates in anticipation of the Board's sanction excevs ol 
the scale which the Board itself could sanction. Th< 
Panchayat Board to which the payments were reportec 
duly ratified them. Objection lieing taken by the audi^ 
tor because of the failure to obtain the Government's 
sanction as required by the rules, an application was 
made to the Government to sanction these paymer is 
but it was rejected ; the auditor therefore surcharged 
the president. The District Judge set aside the sur- 
charge orders on the ground that the members of the 
Board who ratified the president's action were equally 
responsi-jle and that it was inequitable to place the 
whole burden on the president alone. 

Held, in revision, (l)tliat the surcharge order made 
by the auditor on the president was not illegal, because 
K. 5 of the Surcharge Kul^s clearly permitted the auditor 
to surcharge either the person who made the payment or 
the person who authorised the payment to be macitj (2| 
that there was no limitation put by R. 6of the Sur- 
charge Rules upon the powers of the Civil Court, in 
dealing with an application to set aside a surcharge 
order, and the Civil Court had jurisdiction in a proper 
case to remit a surcharge which, though legally recover- 
able, should equitably have been placed upon persons 
other than the person surcharged; the Civil Court's 
]urisdiction was not limited to merely ascertaining 
whether a surcharge was in accordance with law or not 
TVithout any power to go into the merits of the sur- 
ebarge ; (3) that though the District Judge should have 
^pheld the surcharge on the provident to the extent of 
his pioporlionate share as a member of the Panchayat 
Board, it Was not desirable to interfere with the decision 

/.) Examiner of Local 
ruND Accounts Kamaswami Chettiar- 

ATT? IQ., ^^■N‘'^®2=54LW. 243 = 

A.I.R. 1941 Mad. 891 (2) = (1941) 2 M L.J. 403 

virer’^' ultra 

Section 199 (2) (o) confers full authority on the Local 
overnment to make rules governing the powers of 
auditors to surcharge, and therefore authority to provide 
a remedy for the unlawful exercise of the auditor's 
powers; and hence R. 6 cannot be said to be ultra vires 
the Local G wernment. {Leach, CJ., Wardnvorth and 

// ) Secretary of State v. Iaoan- 
Nadh/Ul IL.R. (1941) Mad. 860 = 196 I 0. 353 = 

A T P ^0^1 M.W.N. 644 = 64 L.W 7 = 

-^s 199 2 (r B ). 

S. 199 (2) (o), Rules. R. 6— Scope of— Suit in 

respect of improper surcharge— Maintainability. 


MAD. LOCAL BOARDS ACT (1920), S. 225. 

Rule 6 clearly impliedly excludes the right to file a suit 
in respect of an improper surcharge imposed thereunder. 
The power to surcharge arises not under the common 
law but under the statutory rules and hence the remedy 
provided by the rules in case of an improper surcharge 
alone IS open and a civil suit In respect of it is barred. 
(Leach, C. /., IVadswor/h and Som iyyi^ //.) SECRE- 
TARY OF STATE J AG ANNA DH AM. 

I.L.R. (1941) Mad. 860= 196 I.C. 353 = 
14 R.M. 289 = 1941 M.W.N. 644 = 64 L.W 7 = 
A.I.R. 1941 Mad. 630 = (1941) 2 M L J. 47 (F B.). 

— S. 201— Applicability — Prosecution for non- 

compliance with m tier under S.\21> -.Offence found as 

made out — Aequiital on ground that result ofobiection 
petition -was not communicated to accused •.Sustainability, 
The accused was prosecuted on the complaint of the 
President of a Panchayat Board under Ss. 123 and 207 
of the Madras Local Boards Act. for storing manure in 

a pit cau'ing danger to the health and offensive to the 

neighbourhood and failure to remove the manure and to 
close the pit in compliance with the notice lawfully issued 
to hirn under the Act. The accused in answer to the 
notice issued to him presented an objection petition con- 
tending that the pit was not insanitary and criticising the 
administration of the Panchayat. This was presented 
beyond time, but the Panchayat Board considered the 
same and decided that the manure pit was insanitary 

w prosecution. The Magistrate held 

that the pit was insanitary, but he acquitted the accused 
on the ground that the result of the objection petition 

filed by him was not proved to have been ever communi- 
cated to him. 

//rA/. in revision, that the magistrate having found in 
effect that the a:cused was guilty under S. 207 of the 
Local Boards Act, the order of acquittal on the ground 
of non communication of the result of the objection 
petition was unsustainable and must be set aside. 
(Lakshmana Rao, J.) PRESIDENT. PaKKAM PANCHA- 
YAT Board v. Munuswamy rf.ddi. 

196 I.C. 168 = 42 Cr L.J. 832=1941 M W.N. S78« 
AI.R. 1941 Mad 614 = (1941)1 M.L. J. 720. 

8. 223— Limitation— Installation of rice mill 
without permission — Prosecution within twelve months 
If barred. See 1940 Dig., Col. 873. RAHIm SaHIB, 

A.I.R. 1941 Mad. 71 (1). 

S 225 Scope — Death caused by fall of tree on 
cart passing along road— Suit for damages for negli- 
gence under Fatal Accidents Act— Limitation— Suit 
after 6 months— Bar of— Liability of public bodies. 

The 1st plaintiff’s wife, and two small sons aged 3 
years and 1 year, were killed as the result of a fall of a 
tree standing on a District Board road on the cart on 
which they were travelling. The first plaintiff and his 
remaining three minor children sued the Distiict Board 
for damages under the Fatal Accidents Act on 
account of the accident, which the plaintiff alleged was 
caused by the negligence of the defendant. The suit 
«as filed exactly one year after the accidenti which was 
the period of limitation under the Fatal Accidents .Act. 

Held, that since it was alleged that the defendant 
wrongfully neglected to cut down the tree which was a 
menace to per>ons passing along the road, it followed 
that in the words of S.225(l)of the Madras Local 
Boards Act there was a def.iult on the part of ihe defen- 

« oVe" execution of the Act, and the suit fell under 
b. 225 ; and not having l>een brought within 6 months 
as required by S. 225 (2), was barred bv limitation. The 
mere fact that the plaintiffs had a cause of action under 
the Fatal Accidents Act would not save the bar of limi- 
tation under S. 225 of the Local Boards Act, 
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MAD. LOCAL BOARDS ACT (1920). S. 225. 

Held^ further^ that the only damages for which the 
defendant could be liable were those arising out of any 
financial or pecuniary loss which the plaintiffs suffered on 
account of the death of the first plaintiff’s wife and 
children. 

Quaere . — Whether local bodies in India should be 
•exempt from liability for such acts of negligence in the 
maintenance of their roads as cause loss or injury to 
persons using them. {Pandrang Row and Horwill^ 
JJ.) ^UBkAMANYAM V. PRESIOENI, DlSTRJCl 

Board, Nakasapur. 1941 M W.N 450= 

A.I.R. 1941 Mad. 733. 
" " S. 225 — Scope — Suit for refund of house taxor 

profession tax illegally collected — Limitation, 

A suit for refund of house tax or profession tax col- 
lected on the ground that the levy was illegal does not 
fall within the scope of S. 225 of the Madras Local 
Boards Act, and is not barred by limitation though filed 
more than six months after the assessment. {Bum, /.) 
Panchayat board, RAZOLE V. amichand DUNGAR- 
MAL. 1941 M W.N. 634 = 64 L.W. 140 = 

A.I.R. 1941 Mad. 686 = (1941) 1 M.L J. 824. 

■ . - S. 228 (2) — Scope and effect — Compliance with 

provisions of Act — Burden of proof — Assessee submit- 
ting returns and producing income-tax demand notices 
— President of Board not considering same but making 
^wn classification — Effect of. 

The respondents who were residents within a Union 
Panchayat were assessed to profession tax on a classifi- 
-cation made by the President of the Panchayat Board 
which was not in accordance with the returns made by 
them. On notices being served on them to submit 
returns of income, the respondents duly submitted the 
returns as required by R. ll-A, sub*R. (1) of Sch. IV 
of the Madras Local Boards Act. Some of the respon- 
-dents also submitted income*tax demand notices. There 
was no evidence that the President was satisfied that the 
returns were incorrect or incomplete. The respondents 
having paid the taxes sued for refund of the amounts 
paid on the ground that the assessment had been made 
arbitrarily, unjustly and incorrectly. ^ ^ 

Held, that the suits were not barred under o. 228 {2) 
of the Madras Local Boards Act ; the burden was on 
the Panchayat Board to show that the provisions of the 
Act with regard to assessment had been in substance and 
effect complied with, and merely because the President 
-did not accept the returns and made his own assignments 
of classes to the respondents for the purpose of proies- 
sion-tax, it could not be deemed that he was satisfied 
that the returns were incorrect or incomplete. Fmther 
in cases where income-tax notices were submitted they 
iught to be accepted as conclusive for the purpose of 

classification under the Explanation to R. 11 A 

fJAd further that the failure on the part of the 

"““TA S.7. 

O ■ ooQ^A/>l>ticab,lity-“Uolist"— Mtonint- 

'rr i’i -"i'S 

"fiiriTi‘,n formation leading to exaggerated assessment 

“molest-' carries «i.h 

interference . a^deln^ notice by the bill 

Sector of a Panchayat abus« not the . 


MAD. MALABAR TEN. ACT (1930) S. 20. 

an exaggerated assessment, he cannot be convicted under 
S. 229 of the Madras Local Boards Act. S. 229 does not 
make all molestation punishable but only molestation of 
a person in the performance of his duty. It does not 
make punishable a molestation during the course of the 
performance of the duty, but in the performance of the 
duty. The abuse should not merely take place while 
the person is engaged in his duty, but it must in some 
way interfere with his work. {Horwtll. J.) Sehu 
Mahomed MariKayar, in re. 196 I.C 766= 

64 L.W. 231= 1941 M W.n! 786= 
A.I.R. 1941 Mad 834 (2) = (1941 ) 2 M.L. J. 366. 

Sch IV, R. 24 — Enhancement of tax — Notice 

— If condition pi ecedent. 

I R, 24 of Sch. IV to the Madras Local Boards Act 
does not require any notice beiore the tax is enhanced. 
{Lakshmana Rao, J.) YEGNANARAYANIAH V. EM- 
PEROR. 1941 M.WN. 672 = 54 L W. 391 (1) = 
A.I.R. 1941 Mad. 800 = (1941) 2 M.L J. 256. 

MADRAS MALABAR TENANCY ACT (XIV OP 
1930), S. 17 — Construction— Renewal of kanoni — If to 
be on same terms as previous kanom, 

S. 17 of the Malabar Tenancy Act cannot be inter- 
preted as meaning that a landlord is only bound to 
grant a renewal but not on the same terms. The word 
“same” in S. 17 connotes a kanom on the same terms 
as the previous kanom. If the landlord declines to 
grant a renewal of the Kanom on payment of the proper 
renewal fee, the tenant can seek the aid of the Court. 
The Court can determine what the proper renewal fee 
payable under S. 17 (a) is and on deposit of such rene- 
wal fee, the Court would execute the renewal deed. The 
Court should grant a renewal of the kanom only on the 
same terms as the previous kanom. {King and Ven- 
kataramana Rao, JJ.) UkKALI v. SIVaRaMA- 
KRISHNA Pattar. 1941 M.W N. 80 = 

53 L.W. 198= A.I.R, 1941 Mad. 408 = 

^ (1941UM.L.J. 113. 

S. YJ— Scope— If aflected by S. 47, Madras 

Hindu Religious Endowments Act— Properties erwn^d 
by public temple— Right of kanomdar to call upem 
trustees for renewal — If subject to sanction by Board, 

S. 76 of the Madras Hindu Religious Endowments 
Act applies to voluntary transfers by the trustees or 
persons in charge of public religious institutions. The 
bar enacted in S. 76 cannot apply to the case of a* com- 
pulsory renewal of a kanom under S. 19 and Ss, 22 to 25 
of the Malabar Tenancy Act. The right of a kanomdar 
to call upon his immediate landlord for a renewal con- 
ferred by S. 17 of the Malabar Tenancy Act is not 
affected by the fact that the properties belong to a 
public temple. {Somayya, J.) ManneNGATH 
ITTICHIRI V, APPU MENON. 

54 L,W. 244= (1941) 2 M L.J. 424. 

— S. 20 — Construction and scope — Contract before 

Act — Provision for eviction of tenant on ground not 
specified inS. 2^— Enforceability, 

The language employed by S. 20 of the Malabar Ten- 
ancy Act is plain r.nd peremptory, and prohibits a suit 
for eviction being instituted except on one or more of 
the several grounds specified in that section. There are 
no words in it showing an intention on the part of the 
legislature to save contracts entered into before or after 
the Act. Consequently a contract between the landlord 
and the tenant entered into before the Act and confer- 
ring a right of eviction on grounds other than those 
enumerated in S. 20 cannot be enforced at the instance 
of the landlord. {Leach, C. J. and Krishnaswami 
Aiyangar, J.) CHANDU ©. SanKaRan. 

63 L.W. 606=1941 M.WN. 440= 
A.I.B. 1941 Mad. 658=(1941) 1 M.L.J.673 
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mad. MALABAE ten act (1930), S. 14. 

S. 14 (5) Construction — Strict construction — 
Negiiires" — If to be construed as 'desires" — Test. 

In construing S. 14 of the Malabar Tenancy Act, it 
must be home in mind that iheohject of the Act was to 
confer a right of j)ermai^ent occupancy on the tenant, 
and the exceptions contained in the section must there- 
fore be stricil> construed; the landlord who relies on a 
particular ground must satisfy the Court beyond reason- 
able dou bt that that ground exists. Under Cl. (5) of 
the section which has been inserted in the interests of 
the landlord, a mere desire on his part, even if bona fide. 

to have the land for his uwn cultivation is not enough; 

the Court in each case must consider whether the cir- 
cumstances are such that the land must be restored to 
the landlord for his own cultivation or cultivation by 
any member of his family or tarwad. The real te^t is 
the need of the landlord. The word “requires” in the 
claus^ cannot be interpreted as meanmg desires. 
Kyenkatartitnana Rao, J.) RamaN Nayar z/ Kf'^AVAN 

1941M.W.N 698 = 
A.I.R 1941 Mad. 816 = (1941) 2 M.L.J. 456 (F N) 

„ overmled in (1941) 2 M.L J 456 

20 (6) - Comtruction—" Htqutref'—Meaning 

The words ‘‘the landlord requires the holding bona 
for his own cultivation, etc.” In S 20 r5)of the 
Malabar Tenancy Act mean that tht landlord should 

have a genuine inten ion to cultivate the land and not 
that he should show a real need to do so. {Leach C .J. 
and Chandrasekhara Ayyar.J,) .N^AfMKK Ab Ch ATH AN 
V. Kesavan Namb(»oi)Ri. 1941 M.W.N 851 = 

64 LW 339 = fl941j2 M.L.J. 455. 

. 26-Apphcab;rny— Renewal of part of hold- 

ing by intermediary In favour of tenant in actual pos- 

of. 1940 Dio. 

Col 874. P.V. PoKKBR 7 L A. Kunheeihuihi 

LL.R. fi941) Mad 162 = 195 I C. 124 = 

14 RM. 129 = A.I.R. 1941 Mad 186 = 

(1940) 2 M L.J. 603. 

OF 1933). os 38 and 43-Rclative scope—AppIita- 
tion under S. 43 for registration of tarwad as imoatti- 
S for partition by member under 

3«--liftecc-Or()er of registration- Leg.ality—/iV 
Applicability. .9^^ l940 Dig.. Col. 875 
MaDHAVI AMMA !/. NaGaPP 'N Navar. 

193 I.C. 869=i3R.M 728 = 
1941 Mad. 182 = (1940) 2M.L,J. 791. 

;■ ~~ acquired in 

7^ , hu^bani-^Wiff dyint; bcbore Act— 

legalised marriage under S 4 (l ) (^ ) 
dwisim—lf available. 

e language of S. 48 of the Marumakkat h.iyam Art 
annot apply to properly purchased by a husband in the 

ameofhis wife" and daughter, when the "wife'’ dies 
before the date of the Act with the result that the 
conjugal unton between her and the husband who pur- 
^na^d the property is not sulisisting on the date of the 
Act anc the unton of the two can, never have been 

of th A marriage under S, 4 (l)^<i) (1) 

apply to the acquisition of 

by laid 

rane Z 

ang Row and bCmg. fj ) KkiSHNaN v. ThaLA. 

ATT> 306-63L.W. 462 = 

Mad. 606 = d941) 1 M.L.J. 608. 

. 4B b>cc>pc-~if retrospective in operation. 

Mar language of S. 48 of the 

st rh^r implication 

It to * ^ section must be read retrospectively, 

in accordance with principles of natural instirc* 


MAD. PBOHIBITION ACT (1937), S. 4. 

that, when a new enactment effects a change in the law 
that change shall date only from the time the Act comes 
into force. There is no reason whatever to regard S 48 
as being on any score resirospeciive. {Pandrang Row 
and King. J J.) KRISHNAN v. ThaLA. 

53 L.W. 452 = 1941 M.W.N. 305 = 
A.I.R. 1941 Mad. 606 = (1941) 1 M.L.J. 608, 

MADRAS MOTOR VEHICLES TAXATION ACT 

(III OF 1931), S. 2 — "Motor Vehicle”— Steam rollers 

of the Madras Corporation used for making, repairing 
and maintaining road^ — Liability to tax See 1940 
Dig . Col. 875. CORPORATION OF MADRAS v SECRE- 

TAkVOFbTATF. 194 I C. 821 = 14 R M 97 = 

(1940) IM.LJ. 676. 

-S. 7 — .Motor Vehicles Rule>, Rr. 4 (3d) and 138 

— Charge of using car as goods vehicle — Conviction- 
Essentials for. See 1940 Dig., Col. 875. Belli Gowder 
V. E^3PEROK. 192 I.C. 326= 13 E.M. 567 (1)= 

42 Cr.L.O. 280. 

MADRAS NAMBUDRI ACT (XXI OF 1933). S. 3 
—Insolvency of member of illom— Right of Official 
Assignee to sell interest of such member in iilom. See 

1940 Dig., Cd. 876. Naravanan Nambudripad 

192 I C 195=13R.M 640(2) = 
A I R. 1941 Mad 23= (1940) 2 M L.J. 747. 

MADRAS PREVENTION OF ADULTERATION 
ACT (III OF 1918 , S. 5 (1) (b)— .Applicability- 
Hotel keeper — Storing of adulterated ghee foi sale — 
(Jdence — Serv.,nt of hotel-keeper— Liahility to convic- 
tion. i’ci' 1940 Dig., Col. 876. .Ananthanarayana 
Iyer, in re. 192 I.C. 817=13 R M. 628 = 

42 Cr.LJ. 330= A.IR. 1941 Mad. 320. 

• S. 5 (1) (b)— Essentials of offeme— Hotel 

keeper storing adulteraled ghee for preparation of edi- 
bles in his hotel -Offence. See 1940 D'g . Cd 876. 
Subramanya Ayyar V. Emperor. 42 Cr L J. Si* 

S, 16(5) — Scope — Sample already analysed by 
Goiernment analyst — If to be sent again 10 him by 
Magi 1 (rate 

Where a sample has in fact been analysed by the 
Government analyst, it is not incumbent on the Magis- 
trate to send it again to the Government anal.Nst under 
S, 16(5 of the Madras Act III of 1918. {Lakshmana 
Rao.J.) RAM ASAMI KuNAR ?« EMPEROR. 

1941 MWN.844 (1). 
S. 20. Rr. 27 and Sccpe^S'llin^ milk 


containing 14% of water— Offence— Purity of milk— 
If material. 

The accused was selling milk which was found to 
contain 14 per cent, of water. She was charged under 
Ss. 27 and 29 of the rules framed under S. 20 of the 
Madras I’reveniion of Ailuiieration .Act. The Magistrate 
acquitted her on the ground that the milk was not other- 
wise adulterated ami did not fall below the standard of 
purity prescribed for cow*s milk In the rules. 

<be accused was guilty undtr Rr. 27 and 
29, and since the purity of the milk was immateiial, 
her acquittal was unsustainable and must be set aside, 
{Lakshmana Rao. J.) PUBLIC PROSECUTOR, MADRAS 

t'. SOORAMMA. 1951.0.713 = 14 RM. 244 = 

42CrL.J. 795 = 1941 MW N. 879 = 
A.I R 1941 Mad. 617- (1941) IM.LJ 716. 

madras PROHIBITION ACT (X OF 1937) S. 4 
(1) (a)— 6 Ve/>^— //■ ultra Possession of arruk 

(1) {^>-Offenee-GtVcrnment 

i, Z,'\ C‘- 19 •""/ 

II X Cl. 31 — Scope 

The petitioner VV.1S convicted under S. 1 (,i) of the 
Madras Pruhtbition Act of being in unlawful possession 
of a quantity of arrack. In revision against the conviction 
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MAD. PROHIBITION ACT ( 937), S. 4 . 

the petitioner coniended that in prohibiting the posses- 
sion of intoxicating liquor the Madras Prohibition Act 
was ultra vires the Provincial Legislature and therefore 
the conviction must be quashed. 

Held^ that under Cl. 31 of the Provincial Legislative 
List in the seventh schedule to the Government of India 
Act, the Provincial Legislature had full power to legis- 
late with regard to the production, manufacture, po.'ses 
sion, transport and .sale of intoxicating liquors, while 
Cl. l9 of the Federal List gave the Central Legislature 
power to legislate with regard to import and export 
across frontiers. S 4 U) (.<r) of the Prohibition Act 
prohibited inter alia the pos'cssion of intoxicating 
liquors. Since in the present case, which was merely 
concerned with the possession of arrack produced in the | 
Madras I'residency there was no question of any import ' 
or export, the conviction was lawful as the Provincial 
Legi laiure had power to prohibit the possession of 
arrack. {Leachy C.J. a7id Somayya, J.) SVED 
Gaff.ar Sahib, in re, I.Ij.R. (1941) Mad. 701 = 
195IC 115 = 14 R.M. 130 = 4 F.L.J. (HC.)97 = 

42 Cr.L.J. 672=1941 M.W.N. 449 = 
53 L.W. 615 = A I E 1941 Mad 621 = 

(1941) IML.J. 715. 
S. 4(1) (a) — Scope — Ultra vires — Government of 
India A.i, S. I07—Scopc. 

S. 4 (1 ) (<z) of the Madras Prohibition Act is comple- 
tely ultra Vires so far as the possession of ganja or any 
other dangerous drug is concerned. The Provincial 
Legislature had no power to repeal the Abkari Acts in so 
•far as dangerous drugs are concerned and those Acts and 
the rules made thereunder remain in force in relation to 
ganja, in view of S. l07 of the Government of India 
Act. {Leach C. J. Mockett and Krishnaswami Ayyan 
'par //) ADILaKSHMI .\^)MALv. EMPEKOR. 

' I.L.R.(1941> Mad. 687 = 196 1.0.23= 

14 R.M. 245 = 420r.L.J. 783 = 54 LW. 17 = 

4 F.L.J. (H.C.) 171= 1941 M.W.N- 625 = 
A.I.R. 1941 Mad.533=(194l)2 M.L.J. 41 (F B.). 

MADRAS revenue RECOVERY ACT (II OF 

XSQ^)—1^7'oecdurc — Sale alter death of defaulter — 
Heirs not substituted in registry- Failure to serve 
notice on them or to fix fresh date — Effect on sale. 

The Madras Revenue Recovery Act contemplates the 
continued existence of the defaulter till the dale ^ of the 
«alei and if, befo’^esuch date» the defaulter dies, the 
•sale would be infructuous and would pas- no title to the 
-purchaser Where, therefore, a registered ryotwari 
oattadar dies before the date 6xed for sale for recovery 
of the arrears of revenue due by him, the proper course 
for the revenue authorities would be to reg ster the heirs 
of the deceased as owners in the revenue registers, 
serve notices on them and Bx a fresh date for sale, or 
•to start the whole procedure de novo by is^suing a fresh 

-demand and taking farther steps as provided in the A^ 
A sale after the defaulters death without following such 
a course is consequently invalid, 

S 38 (S)~/urisdiction of ColUetor Setting 

W. ofsaU-cLiiions-Suii in C.v^ 

^rder of ColUctor se/'ing aside sale—MatntamahMy— 

'Grounds for. of the Revenue 

All that is necessary under S- 38 C31 ot tne 1 ^^^ 

s°antiaf reasons why ^ te' shouM ’ fitd °ttaJ 

IS good. It 1> not n^essa y necessary 

there was a material irregularity I 

that he should find that that the price was unu > 


MAD. SUE. & BOUND. ACT (1897), S. 14. 

Still is it necessary that the Collector should come to the 
conclusion that the lowness of the price w-as a direct 
result of some material irregularity. Where there is 
ample evidence before the Collector to justify the setting 
aside of a sale held under S. 38(1) of the Revenue 
Recovery Act, it cannot be held that the Civil Court can 
set aside that sale merely because the applicant for 
setting aside the sale fails to adduce the san e evidence 
before the Civil Court. Where ihe executive authority 
acts in some illegal or improper or arbitiary manner, 
then and only then can a Civil Court interfere with the 
order passed. {HorwilL /.) NARAYANAN CHElTiAR 

V, Secretary OF State for India. 

1941 M.WN 318-63 L.W. 457 = 
A.I.E. 1941 Mad. 561 = (1941) 1 M.L.J. 643, 
S. 42— Applicability— Sale under i^and En- 
croachment Act— Effect on prior encumbrances. See 

Madras Land Encroachment act, s. 9. 

(1941) 2 M.L.J. 993. 

S. 69 — Limitation — Period of six months 

Starting point of limitation— Sale confirmed by Deputy 
ColUftor — Application to Collector to set aside sale — 
Order declining to inter fere—Suit within six months of 
Collectors order — If in time. 

When an application is preferred to the Collector 
under Cl. 3 (3) of Madras Regulation VII of 1828 to set 
aside a revenue sale which has been confirnied by the 
Deputy Collector under S. 38 of the Madras Revenue 
Recovery Act the period of six months prescribed by 
S. 59 of the Act for a suit in the Civil Court by the 
aggrieved party for redress has to be computed not from 
the date of confirmation of sale by the Deputy Collector 
but from the date when the Collector passes a final 

order on the application made to him Until the Col- 
lector has decided the application, refusing to interfere, 
it cannot be said that the sale is finally confirmed. 
{Leach. C.J.. Gentle and Somayya, //.) VenKaTANA- 

rasimhaCharyulu V. Secretary of State. 

64 L.W. 647 = 1941 M W.N. 1050= 
A.IR. 1941 Mad. 938 = (1941) 2ML J. 904 (F B.). 

S 68 — scope — Jurisdiction of Civil Court to 

grant declaration as to area of land or assessment. See 
1940 Dig., Col. 877. Yegneswara Sastri v Secre- 
tary OF State. 191 1.C 14= 13 R.M. 631 = 

(1940) IML.J. 704. 
S. 69— Order of Collector setting aside sale under 

S. 38 (3)— Suit to cancel— Maintainability— Grounds 

for. See MADRAS REVENUE RECOVERY ACT, S 38(3) 

^ (1941» 1ML.’j.643! 

MADRAS SALT ACT (IV OF 1889), S. 74 (d)— 

Offence — Transport of contraband salt in motor lorry 

Owner y driver and cleaner — Liability to conviction 

Evidence of knowledge of salt being contraband 

Necessity. 

Where the owner, driver and cleaner of a motor 
lorry in which contraband salt is ^transported are 
charged with an offence under S. 74 (</) of the Madras 
Salt Act, there must be evidence to show that they knew 
or had reason to believe that the salt was contraband. 
In the absence of such evidence they cannot be convict- 
ed of the offence under S. 74 (</). {Lakshmana Rao. 
/.) Venkatachalam V. Emperor. 

1941 M.W.N. 1040. 
MADRAS SURVEY AND BOUNDARIES ACT 
(IV OF 1897), Ss. 11. 12 and 13 -Decision of Survey 
officer - Effect of — Adverse posse^ssion of unsuccessful 
party — If interrupted. See ADVERSE POSSESSION — 

Interr option. 7 Cut L.T. 38. 

■ ^S. 14 — Suit under — Parties — Government — If 

necessary or proper party. See 1940 Dig., Col 878. 

Secretary of State for India v. Venkata 
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MAD TOWN NUISANCES ACT (1889), S. 3. 

NARASIMhakaO. 193 I.C. 37 = 13 R.M. 609 = 

(1940J1 M.LJ. 690 

MADRAS TOWN NUISANCES ACT (III OF 

1889), S. 3 {12)— Sentence — Convictions under S. 3 
(12) and S. 352, /. P .Code^on iame facts — Separate 
senlences—Legaiitv- Cenerjl Clauses Act, S. 26. 

A person who is found guilty and convicted under 
S. 3 d 2, I P. Code and S. 3 M2) of the Madras Town 
Nuisances Act, on the same facts, cannot be punished 
twice over; only one sentence can be passed against him. 
{Ukshmana Rao, J.) BaLARAMA MudaLIj/ EM- 

1941 M.W.N. 765 (1) 
MADRAS VILLAGE COURTS ACT (I OF 1889) 
S. S—/Juty of District Judge-Notice to show cause 
to Village Munsi f be lore ffiaktng requisition to Collect 
tor for removal of Village Munuf— Omission to giie— 
Effect on order of lenicroat. 

Under S. 8 of the Madras Village Courts Act, once 
the Collector receives a requisition from the District 
Judge calling upon him to act under the section the 
Collector's power is onlv in regard to the punishment 
namely, whetlier he should suspend the Village Munsif or 
remove him. But when a report is tnadr* to the District 
Judge by a District Munsif under S. 74 of the Act. the 
District Judge must act accoiding to natural ju>tice.’an(l 
must give notice to the Village Munsif to show cause 
before he makes a requisition to the Ccllector to dismiss 
the Village Munsif. An order passed without notice 

being given to show cause is illeg, I and cannot be sus- 
tained. {Venbatararnana Rao and Horwilf JJ\ 

Ranga Kao v. ('ollector of Trichinopolv 

“54 L-W. 271 = 1941 M.W.N. 1020 -= 
863 = (194l)2ML J. 428. 
S.32— Scope — Suit in Pancha>at Couit—Adjour 
nment for evidence- Absence of plaintiff- Procedure 
—Disposal on the merits- Legality- Remedy-Appli- 
cation for setting aside and for restoration of suit 
before succeeding Court— Order setting aside dismissal 
and restoring suif-Order of Munsif quashing same-If 
justified. 19^0 Dig. Col. 879. Kutinha z/ 

NathaL Pinto Bai. A.I R 1941 Mad. 272 = 

Q . (1940)2M.L.J.780 

. 7l-i»Tiitation— Time taken to apply for and 

obtain copy of decree— If can be excluded for purposes 
of revision application to District Munsif Limita 
TIQN 12(2). (1941) 1 m.l.J 640. 

o 73— Material irregularity— Decree by Villa- e 

Court r n lesser degree of proof— If justifies interference 
by District Munsif. l940 Dig , Col. 879. Kesavan 

Navarz/ Velu. 191 I.C. 657 = 13 RM. 622 = 

(1940) 2 M L. J. 238. 

MAHOMEDAN LAW. 

Administration. 

Co-heirs. 

Divorce. See Muslim Dissolution of Mar- 

_ • RiACES ACT. 

Dower. 

Gift. 

Guardianship. 

Maintenance. 

Marriage. 

Mosque. 

Mujawar. 

Mutawalli. See Mahomedan Law— Wakf 

Pre-emption. ’ 

Succession. 

Wakf. 

Will. 

Adminiitration— Assets of deceased— SufficieHt 

iZiTf only-Liahility to attachment for 

aeots of deceased 


j MAHOMEDAN LAW— Dower. 

Where the only available assets of the deceased are 
just sutheient only for his funeral expenses, that could 
not be attached in satisfaction of a previous decree 
against the deceased, for whoever spends for the funeral 
expenses has a right to claim the amount from whoever 
is in possession of the assets. {Dames ) ASGHARI 

Begum » Choga Lal. 1941A.MLJ 6 

Co heirs— Debts due by deceased— Heirs m joint 

possession of property — Form of decree. 

decree was obtained against all the heirs of a 
deceased Mahomedan for debts due by the deceased. 
The estate was not distributed among the heirs and they 
were in joint possession of the estate. 

Held that there ‘hould be a decree against the heirs 
which would enable the decree-holder to execute against 
the property as a whole without interfering with the 
extent of liability of heirs inter se. {McNair^ J\ 

Mamraj Maninam z/ Muhammad HaShim. 

194 I.C. 727 = 14 R.C 10 = A.I.R. 1941 Cal. 245. 

Co-hetrs — Possession of property — Nature of. 

The co-heirs of a deceased Mahomedan, who have 
succeeded to bis property in specific shares under their 
personal law, bold it as co-owners until there has been a 
partition by metes and bounds and possession of one is 
the possession of all. {Tek Chand. Abdul Rashid and 
JJ.) Mohammad Sohail v. Ghi lam Rasul. 
l.L R. (1941) Lab. 308= 194 I.C. 326=" 

13RL 611 = 43 P.L.R. 238=* 

A.I.R. 1941 Lah. 162 r.B.). 
Divorce. See MUSLIM DiSSOLUIION OF MAR- 
RIAGES ACT (VIII OF 1939). 

Dower debt— Nature of — Proper lemedv of 

widow's creditor. .Jcv 1940 Dig.. Col 880, Saipanbi 
z/. MaHomei'ALLi. I.LR. (1941) Nag 164 = 

192I.C. 286=18R.N 233= A I.R. 1941 Nag. 8. 

I lower— Deferred — Nature of wife's interest. See 

Provincial Insolvency act, S. 9 (i) {b). 

^ 1041 NLJ 181. 

Dower— Lien— Wife's right to retain husband’s 

property- When arises. See \9A0 Dig.. Col 880. 
ASIA Khatun V. Amahendra Nath Ra.^^u. 

1911.0. 783= 13 R C. 283. 

~ Denver ^Prempt dower — • Coptsummatton of 
marriage— Effect on wife's right todower. 

Under idaliomedan Law consummation of marriage- 
has not the effect of making the prompt dower as defer- 
red and the wile has an absolute right to bring an action 
for the recovery of prompt dower even after consumma* 
lion, whenever she chooses to do so. {Pajpesi and Dar^ 

//.) Mohammad Taqi Ahmad Khan t' Farmoodi 
Begam. I.L.R.(1941) All. 826 = 1961-0 863= 

14RA 28 = 1941 A.W.R. (H.C.)-76= 
1941 O.A. (Supp.) 136=1941 A.L.W. 183 = 
1941 A.L.J. 118= 1941 OWN. 283 = 

^ A.I.R. 1941 All 181. 

Denver— Prompt dower— Pot tion m t fixed by 
any agreement- Demand, tf a condition precedent to 
'Awt’r— A.vw and nature of demand. 
hen the prompt dower of a Mahomedan wife is an 
ascertained sum under a contract or under a custom it 
may )e po>sib!e to hold under the terms of the contract 
as a matter of construction that the demand for payment 
0 ower was a part of the contract and an integral part 
of thecAuve of action. Even in such a case it may be 
possi > e to hold as a matter of Mahoniedan law having 
legatil to the relation of husband and wife that it is 
-uch a lelationship in which the creditor has to seek the 
t^btor and the debtor has not to seek the creditot and in 
such a case an antecedent demand may be necessary to 
make a cause of action. Rut these considerations do not 

fined either under agreement or by custom and th* 
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MAHOMEDAN LAW— Dower. 

Court has to determine the amount after contest. In 
such a case demand can only be for settlement of claim 
of dower and for fixation of amount by negotiation and 
agreement. In such a case it cannot be said as a 
matter of Mahomedan Law that a previous demand 
and refusal of payment of an unascertained sum of 
dower is part of the contract of payment of dower and 
is necessarily a pan of the cause of action of the plain- 
tiff A suit in such circumstances is at once a suit for 
determination of the amount and for its recovery and 
for the success of such a suit a previous demand and 
refusal IS not a condition precedent. If a demand were 
necessary, it will be sufficient, if she makes a demand 
generally for the settlement of her prompt dower without 
limiting herself to any definite sum or she may treat her 
entire dower as prompt and make a demand for it or 
she may make a demand for a lesser sum and in each 
case a demand so made will entitle her later on to 
reduce her claim before enforcing it without being under 
the necessity to make a fresh demand of the precise 
sum which she eventually decides to enforce by an action 
in Court. {Bajpai and Dar, //.) MOHAMMAD TaQI 
AHMAD Khan v Farmoodi Begam. 

I.L.R (1941) All. 326 = 195 1.0. 353= 14 R A. 28 = 
1941 A.W.R. (H.C.)76=19410.A (Supp ) 136 = 

1941 A.L.W. 183 = 1941 A.L J. 118 = 
1941 O.W.N. 283=A.I.E. 1941 All. 181. 

Dower — Prompt dower — Portion not fixed — 

Considerations to as to fixing. 

Where the proportion to be treated as prompt dower 
has to he fixed by Court, the essential matters to be 
taken note of are no doubt the status of the woman and 
the amount of the dower fixed. But it is permissible to 
the Court to look to other circumstances as well. There 
is no practice of Court governing the proportion of the 
prompt dower and each case must be decided on its own 
merits. (Boipai and Dar.jj) MOHAMMAD TaOI 

AHMAD Khan v. Farmoodi Begam. 

I.LR. (1941) All. 326 = 196 1.0 353 = 14 B.A. 28 = 
1941 A.W.R. (HO.) 75=19410.A (Supp ) 136 = 

1941 A.L W 183=1941 A.L J. 118 = 
1941 O.W.N. 283 = A.I.E. 1941 All. 181. 

.Dower— Prompt— Time for payment— Law and 

^ ^ jm 


practice at to— Long lapse of time since marriage— Pre 

sumption of payment. . j 

Although prompt dower, according to Mahomedan 
Law is payable immediately on demand, yet in a large 
maiority of cases it is rarely demanded and is rarely 
oaid • in practice a Mahomedan husband generally gives 
Httle thouW to the question of paying dower to his 
w\fe save^when there is domestic disagreement, or when 
the wife presses for payment upon the husband s em- 
barking upon a course of extravagance and indebtedness 
»PhJ,ut making any provision for her. Lapse of time 
" » nLTriaee «i«M no presumption in favour of pay- 
ment of dowi. (Thomau C. J and Ghulam Ha.an. 

S 6 =\ 94 i O.w N. 801 = 

194 1.0 588^^14 ^ ^ 640 = 1941 O.A. 619 = 
1941 A.W.R. (C.O.) 222=A I.R. 1941 Oudll 45^ 

Dower— Sunnis governed — 

tt’ifp before consummation of marriage 
Divorce of ^ extends to whole dower or only 

Right to claim taIBI td, Nattar 

half. 1940 Dig . Co) 880. TA^JB^ ^ ^ 

SHERIF. (1940) 2 M.L.J 345. 

Dower- Widow in possession m Heu ^of dower 

—Nature of her 1921.0.600 = 

MUNIRAN V. MUKHTAR be • 13 R.A. 346. 


MAHOMEDAN LAW-Gift. 

Dower— mdcnv's Hen for— Widow in possession- 

of husband's property— Pt^hi to retain possession till 
payment of dower— Transferability. 

Quaere— VI htxhex a Mahomedan widow in possession 
of her husband’s estate, and entitled to retain possession 
of it until her dower debt is paid, is competent to trans- 
fer that right. (^Meredith and Shearer.^ J J.') SHAIKH 

Mamomed Zobair V. Mt. Bibi Sahidan. 

20 Pat. 798. 

Gift— Delivery of possession— Constructive deli- 
very-Sufficiency. 1940 Dig., Col. 88l Halimbi 
Rahmatali. I.L.E. (1941) Nag. 669. 

“Gift— Delivery of possession— Rule as to— When 
applicable, 1940 Dig., Col. 88l. Haljmj z; 
Rahmatali. I.L.R. (1941) Nag. 669* 

Gift— Validity— Conditions ne^ 

cessary. 

In the case of a hiba-bil-ewaz only two conditions 
are necessary to establish the validity of the transaction 
(1) actual payment and (2) a bona fide intention of the 
donor to divest himself m praesenti of the property and 
to confer it upon the donee. There must be an actual 
oayment of the consideration be it whatever it is for 
adequacy of consideration is not material. The declara- 
tion in the deed as regards delivery of possession is 

binding upon the heirs and representatives of the donor 

and IS quite sufficient to establish delivery of pos^^ession 
even if it were necessary to do so. {Ghulam Hasan / \ 

Mahomed Kazim Husain v. nadri Begam. ' 

194 I c. 87= IS R b 637 = 
1941 A.W.R. (C.O.) 129 = 1941 A.L W. stlZ 
3941 O.L R. 395= 1941 O.W N. 632= 
1941 O.A. 338.= A.I.R. 1941 Oudh 348.. 

; ”>aut — Conditions necessary tl 

tnvdltdfxte death^bed gift. ^ 

In order to invalidate a death bed gift it must be 
pft, the donor was suffering from a serious disease which 

'.hJfh. '"*"P'°babili.y terminate fatally. 

in the patient 

the apprehension of death and that the illness incapa- 
citated him from the pursuit of his ordinary avocations 

It is however not necessary to show that the disease was 
in fact the immediate cause of death. (Daiifi SinrA 
and Sale SaKINA Begum v. HaFI2UDT)IN 

194 1.0. 77 = 13 R.L. 600=A.I.E. 1941 Lah. 58 

“> tvitiout con. 

sent of Other heirs — Validity. 

So far as Sunni law is concerned a death-bed gift to an 
heir is void in toto in the absence of consent by the 
other heirs {Dai,p Stngh and Sale, //) Sakina 

Begum v. Hafizuddin. 194 i.c. 77=i3 e.l. 600=^ 
^.e.. ^ V 1941 Lah. 68. 

Gift— Sale-Conveyance by Mahomedan to wife 

of property— Rehquishment by latter of dower debt— 

P, at tire of transacticn. 

There is no reason why it should be assumed that a 
transaction whereby a Mahomedan conveys property to 
his wife and the latter relinquishes the dower debt due to 
her from him, is a true hiba-bil-ewaz, and not a sale 
merely because the property which is the subject-matter 
of each of the two gifts is separated property to which 
the doctrine of Musha does not apply and in each case 
the donor has made over possession of that property to 
the donee. The question in each case is one of fact 
{Meredith and Shearer, //.) SHAIKH MAHOMEii 
ZoBAiR V. Mt. Bibi Sahidan. 20 Pat 798 

Gift— Validity— Gift in futuro. See 1940 Dio ' 

Col. 882. Mahomed Ali v. Dinesh Chandra rav’' 

1931.0.640 = 13 E.C. 4il: 
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'Oit : aliiiity — gtitered gift in lieu of dowtr 
debt — /'ositssii'ii sinied to be delivered and deed handed 
ove*^ t ‘ donee- Sitf)ieieney. 

Whcie a rejii-^tered deed of gift by a husband in 
favour of lii> wife stated that it was in lieu of the dower 
debt and ihat ilie donee had been put in p >ssession of 
the Drop (t) aiid the deed was handed over to the donee 
after registration, it was held that it was a va'id gift and 
it could not be held to be invalid merely because the 
donee ha<i not obtained actual posses'ion. {Yorke and 
AgaeWJi, //.) BaSHIHANZ/. .\r.AHOMED IlUS-MN. 

16 Luck. 615 = 13 R O. 433= 193 I.C 161 = 
1941 O L.R 259 - 1941 O A. 211 = 
1941A.W.R. (C.C.) 98 = 19ilO W.N. 249 = 

A.I.R. 1941 Oudh 284. 

• '——‘Guirdt.inship — Alienation by guirdtan — Dtffi 
cully of nianugement of property — If valid g>ound. 

Under Malioniedan Law. the fact that it is difficult 
for a legal guardiau to manage the property as it is some 
distance away front hi> permanent residence and that he 
is not getting any profits from the property owing to 
the (Jidiculty of man.igement, i< not a valid ground for 
the sale of immovable property belonging to a minor. 

{Sen, /.) Bharat Chandra v. Md. Kamjan. 

45 C W.N. 489. 

Guardianship — Minor— "Dt fa>.to guardian — 
Sale by mother— // void. 

A mother of a Mahorneclan minor, being merely the 
de facto guardian of the minor has no power to sell any 
of the iminovable properties of the minor Such a sale 
by a guardian is ab'-olutely void. {Agarwala, 

/.) SAMBHU GoSAIN V. BIVARI MIAN 

1931 C 253 = 13 R.P. 561 = 1941 P. W.N. 497 = 

7 B R. 520 = A.I.R. 1941 Pat. 351. 

Guardianship — Mortgage by guardian — Potvers 

— Existent e i f debts of deceased. 

A mortgage by a legal guardian of a Mahomedan 
minor can be authorised where there are debts of the 
deceased and no other means of paying them. Stone^ 
C.J and Hose, /.) ABBAS HUSSaIN V. KIRAN ShasHI 

Devi. 1941 n.L.J. 447. 

—Guardianship — Right to -Female relation having 
preferential right to custody of minor marrying stranger 
— If thereby disqualified from being appointed guardian 
— Considerations for Court. See GU/RDIanS AND 
Wahds act, S. 17. 45 C.W.N. 616. 

’^Guardianship — Shafti sect — /)iughters 

Guardianship and custody — Right to maintenance from 
father after attaining puberty till marriage 
Among the Shafeis the mother Is competent to retain 
her daughters’ custody in spile of their having attained 
puberty up to the time that they are actually married 
If the father has any right to the custody of his children; 
he may no doubt enforce that right, but the fact that he 
has not done so or that his daughters are residing else 
where does not deprive them of their right to recover 
maintenance from him till their marriage which is 
absolu'e. The right cannot legitimately be linked with 
the right of the father, if any, to the custody of the 
children and the father being the legal guardian is 
also beside the point. {Abdttr Rahman, /) KaCHI 

Muhaidin Tharaganar V. Sainambu Ammal. 

I.L.R. (1941) Mad. 760 = 1941 M.W.N. 308 = 
63 L.W. 648 = A.IR 1941 Mad 682 = 

,, . (1941) 1 ML J. 503 

’Maintenance— Daughter— Right of— Claim to 
separate maintenance — Fathers liability. 

A Mahomedan father is under an obligation in law to 
maintain his daughter till her marriage; but if the 
daughter desires to claim separate maintenance, i.e, 

maintenance allowance while she insists on living away 


from her father, si e has to make out the necessary 
grounds for that. In default, if the father offers to 
1 keep her in the house and maintain her there, the 
daughter has no absolute right to scj^arate maintenance 
Plainiiff, a Mahomedan girl, lived with her mother who 
was divorced by her father when she was IJ years old, 
She was not called on to live in her father's house and 
never in Let lived there. Her father married a second 
wife and became a lunatic. In a suit by her claiming 
separate maintenance. 

that there was sufficient justification for per- 
mitting the plaintiff to stay away from her father’s 
house and her claim to separate maintenance must 
therefore be allowed. (A’an/at /.) BayabaI ES- 
MAIL AHMED. 179 I.C. 161 = 43 Bom.L.R. 823 = 

, A.I.R. 1941 Bom. 369. 

Marriage — Dissolution — Charge of adultery 

Retraction— ^Principle of. 

It is well estabIl^hed that a marriage can be dissolved 
only by a decree of the Court, and the Court has got to 
determine judicially whether a charge of adulterv was or 
was not unjust!) made. It ha^ abo been held in accor- 
dance with the spirit of Mahomedan law relating to 
lian that the husband ha.s the right to retract the charge 
he made, though by doing so. he renders* himself liable 
to punishment for slander and on retractment of the 
accusation, the wife’s suit fails. The purpose behind 
this principle of retraction is obviously to give the 
husband ^ locut poenitentiae. An unretracted accusa- 
tion of this kind cannot but render conjugal affection 
impossible, but if there is a bona fide retraction in the 
written statement, the Court should not order dissolu- 
tion of the marriage. {Mukheriea, J.) SaJU BibIk 
Muksed MalLaH 45 C W N- 122 

-—Marriage— Dissolution— Rule entitling convert 
to Islam to dissolve marriage on refusal of unconverted 
spouse to adopt Islam— It applicable to Muslims with 
foreign d.mtctle— Woman contracting Christian marri- 
age and thereby acquiring Russian domicile becoming 
roni'cr/to Islam in India— I f can seek disso lution of 
marriage in Indian Court— Christian marriage— 
Meaning of. 


. ..V .u.c Vi oiaiiumeuan i-aw wnich entitles a wife 
who has become a convert to Islam to dissolve her 
marriage on the refus il of her husband to adopt Islam 
after its presentation to him, does not apply to Muslims 
with a foreign domicile. If, therefore, a woman who is 
converted to Islam in a country in which Llamic law is 
in force, has a foreign domicile, she cannot be allowed 
to dissolve a Christian marriage contracted bv her by 
observing the proceduie prescribed for this 
purpose by the above-mentioned rule. By the expres- 
sion "Christian marriage”, it must not taken 
to mean a marriage celebrated in a Christian church 
according to the formalities presciibed by any particular 
Christian se^. A Christian marriage may be celebrated 
with equal efficacy according to civil rites and is merely 
a marmige which precludes the possibility of a marriage 
with another person during the lifetime of the first 

marriage has l>een duly dissolved 
by the of the country in which the parties to 
he m.ymRe .ye domiciled A m.-,rri»ge celebr.^,ed even 

.dthough the p^ent law of RussKa m.xv possibly provide 
parites to ,t w.th facilities for its dissolution, widch do 

tr irteTi'A^"^-^ “ '"’"'"'"' ho has con- 

racted a Christian marriage and has thereby acquired 

IsTanWnT^I* a consort to 

Islam in India and seeks the dissolution of the marriage 

her right to obtain the relief which she seeks must be 

deeded m the Russian Courts and does not depend b 
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MAHOMEDAN LAW— Marriage. 

any way upon the personal law of her religion, even if it 
be assumed that such personal law forms part of the lex 
fori of the Indian Courts. {EdgUy, /.) NOOR 

JEHAN Begum v. Eugene Tiscenko. 

74 0.L.J. 212 = 45 O.W.N. 1047 = 

A.I.R. 1941 Cal. 582. 

■ 'Marriage — Dissolution —Rule entitling convert 

to Islam to dissolve marriage on refusal of unconverted 
spouse to adopt Islam— Procedure prescribed — Rule^if 
applicable in India. 

The rule of Mahomedan Law which entitles a wife 
who has become a convert to Islam in an Islamic 
country to dissolve her marriage on the refusal of her 
husband to adopt Islam after its presentation to him, 
lays down that Islam is to be presented to the unconver- 
ted party by the kazi and, on refusal by him to embrace 
the faith, the kazi must pronounce a decree of divorce. 
The authorities on Mahomedan Law envisage the actual 
physical presence of the parties before the kazi and, in 
the absence of the unconverted parly, it is difficult to see 
how Islam can be effectively presented to him. A mere 
request by a cable from a convert to her husband asking 
hill to embrace Islam is not sufficient to constitute a 
valid ofier of the faith to the unconverted party. In any 
case, it is the kazi and not the convert who should pre- 
sent Islam to the unconverted party and it is for him in 
a suitable case to pronounce a decree dissolving the 
marriage. It is, of course, essential for theconvert to 
satisfy him that her conversion is of a bona fide charac- 
ter It is not, however, the law of India that convert 
to Islam can obtain dissolution of his or her marriage 
by complying with the procedure prescribed by this 

rule. The rule must be regarded as obsolete and con- 
trary to public policy. It is not also in accordance with 
the principles of justice, equity and good conscience, as 
it conflicts with the most fundamental principles of 
English Law, which are followed in India in matri- 
monial cases. It is unsupported by the provision of any 
statute and does not form part of the common law. 
(KdElev 7.) NOOR JEHAN BEGUM v. EUGENE TiS 
ceNKO 74 C.L.J. 212 = 45 O.W.N. 1047= 

A.I.E. 1941 Cal. 582. 

Marriage-Minor— Contract by guardian for 

.marriage on behalf of minor husband relating to divorce 
— Validity* 

Under Mahomedan Law, a person cannot contract a 

marriage, unless he or she is of sound mind and has 

attained puberty. But even if the parties are ininors, 

consent on his or her behalf can be expressed by the 

guardian for marriage, who is legally authorised to make 

f valid contract of marriage. The terins of such a 

contract are enforceable in a Court of law if they are not 
comra policy of Mahomedan 

C agmfme'Ltered into by the father of a 
mimir husband acting as a guardian for marriage auth- 
orising the wife to effect a divorce if the husband takes a 
tecond wife without her consent, does not contravene 

I.L.E. C194i; i.ai. ^ ^ ^ 

Marriage - Option of puberty-Exercise of- 

of marriage on 

The rule of immediate repuui 

-attaining majority ^ general rule rather 

ignorance oHhat_^«ght , hard 

fndYarrule applicable to every case as to what ^eng. ^ 

Y, D. 1941-55 


MAHOMEDAN LAW— Pre-emption. 

necessary enquiry and reflection. {Niyogi, 7 .) Maho- 
med Umar v, MSt. BanOBI. 1941 N.L.J. 162. 

Mat riage— Proposal and acceptance — Form^ if 

any— Long lapse of time — Presumption as to formalin 
ties. 

The Mahomadan Law does not prescribe that the 
proposal and acceptance should be made in any particu- 
lar form. Where there has been a long lapse of time, 
under the circumstances of each case, all the necessary 
formalities should be presumed to have been complied 
with. {Yorhe and Agarwal, JJ.) BaSHIRAN v, 

Mahomed Husain. 16 Luck. 615 = 13 E.O 433 = 

193 LC. 161 = 1941 O.L.E.*259 = 
1941 A.W.R. (C.C.) 98 = 1941 O.A. 211 = 
1941 O.W.N. 249 = A,I.E. 1941 Oudh 284. 
— Mosque—Mutawalli surrendering functions of 
mutawalli to committee but continuing as pesh imam — 
Committee exercising general supervision over imam — 
Power of dismissal. 1940 Dig., Col. 885. ShahUL 
Hameed Marakayar V. Mahomed Hussain 
Sahib. 193 I.C. 131 = 13 E.M 622= 

A.I.R. 1941 Mad. 42 = (1940) 2 M.L J. 446. 

Mosque— Suit by, as aiificial person— If can be 

brought. 1940 Dig., Col. 885. Shahid Gahjv. 
Shiromani Gurdwara Parbandhak Committee 
I.L.R. (1940) Kar. (P.C.) 251 = 22 Pat.L.T 140= 
73 C.L.J. 199 = (1940) 2 M.L. J. 903 (P.C.). 

Mujawar— Office of— Right of female to hold 

and perform duties. 

Under the Mahomedan Law, where the duties of the 
mujawar of a shrine consist of sweeping and cleaning 
the place, reading the Fatiba, offering prayers and 
incense, and looking after the general management of 
the shrine, females are competent to hold the office of 
mujawar and perform such duties. These functions are 
purely ministerial or menial and a female is not incom- 
petent to perform them. {Broomfield and Divatia, J 7 .) 

Abdul Aziz v. Mahomed Ibrahim. 

196 I.C. 181=14 E.M. 112 = 43 Bom. L.R. 126= 

A.I.R. 1941 Bom. 238. 

Pre-emption— Right to— Pre emption suit in 

respect of share of estate sold —Defendant purchaser 
between pre-emption sale and institution of suit purchas- 

ng interest of another co sharer— Plaintiff's right, if 

lost. ’ 

On the purchase of a share in the estate by a stranger 
the co sharer plaintiff instituted a suit for pre-emption. 
But between the date of the pre-emption sale and the 
date of the institution of the pre-emption suit the defen- 
dant purchaser purchased the Interest of another co- 
sharer in the estate. The title of the defendant to the 
second share had not completely matured on the date of 
the pre-emption decree of the trial Court as the period 
of limitation for a suit to pre-empt the second share had 
not then expired: 

Held, that the defendant's title to the second share 
could not be said to have stood on an equal footing with 
that of the plaintiff on the date of the decree of the trial 
Court inasmuch as he could not be said to have acquired 
an indefeasible title to that share on that dale and 
therefore the purchase by the defendant of a second 
share in the estate after the pre emption sale could not 
affect the plaintiff's right to pre-empt the first share 
purchased by defendant. {Nasim Ali and Mahomed* 
Akram, 77 ) MaHOMED MOTTAKI z/. MT, ShamSUN- 
NESSA KhaTUN. 1961.0. 30 = 14 R.O. 164 = 

A.I.R. 1941 Cal. 314. 

Pre-emption — Share in large estate — If can be 

pre-empted. 

A share in a large estate can be a subject-matter of 
pre-emption under the Muslim law. {Nasim Ali and 
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MAHOMEDAN LAW— Succession. 

Mahomed Akram, JJ,') MaHOMED MOTTAKI z/. MT. 

Shamsunnessa Khatun. 196 I.C. 30 = 

14 E.C. 154=A.I.R. 1941 Cal. 314. 

— I —Succession — Exclusion from — Murderer and his 
descendants. See lO-lO Dig., Col. 886. MUZAFFAR 

Sarfraz V, Rahim Jana. 13 R. Pesh. 26. 

■ — ■■ ■ SuccesstonShias — Asna Ashari sect — Succession 

— Family custom of exdusion of -women — Proof of — 
Requisites. 

"It is of the essence of special usages modifying the 
ordinary law of succession that they should be ancient 
and invariable; and it is further essential that they should 
be established to be so, by clear and unambiguous 
evidence.” Where the plaintiffs claimed that by reason 
of a family custom prevailing among Shiah Mahomedans 
of the Asna Ashari sect women were excluded frofn 
suc:ession and the evidence produced in support of it was 
neither clear nor unambiguous and the cases deposed to 
of succession in the family by males only were of com- 
paratively recent date and capable of some explanation 
other than the alleged custom and no case of any such 
succession was proved which was consistent only with the 
existence of the alleged custom, ly., which could only 
have taken place if the alleged custom in fact prevailed 
in the family, it was held that the custom alleged was not 
proved to exist in the family. i^Lord Russel.) NISAR 

Ali khan V. Fatima Sultan. 195 I.C. 639 = 

14R.P.C 12 = 1941 A.W.R (Rev.) 750 = 
1941 A.L.W. 808 = 1941 O L.E. 617 = 7 B E. 984 = 
1941 O.W N. 1345=1941 O W.N. 946 = 
1941 O.A. 683 = A.I E. 1941 P.C. 62 (P.C.). 

Wakfs. See also 0) MUSSaLMaN Wakf ACT 

(XLII OF J923). 

Oi) mussalman Wakf 
Validating Act (VI 
OF 1913). 

— Wakf — Agreement to create “suitable wakf“ — If 
void for uncertainty. 19^0 Dig., Col. 886. MAHO- 
MED ALI V. Dinesh Chandra Ray. 193 I.C. 640= 

13 E.C. 413. 

Wakf— Creation of— Essentials — Properly, if 

must belong to wakf at time of dedication. 1940 
Dig., Col. 886. MAHOMED ALI v. DINESH CHANDRA 
Ray. 1931.0.640 = 13 E.C. 413 

•“——Wakf — Creditor of mutawalli — Recoz ery of debt 
out of estate— Subrogation to Indemnity — Proof re- 
quired, 

A creditor of a mutawalli of a wakf estate suing to 
recover the debt out of the estate must make the mala- 
walli a party to the suit and establish his right against 
the estate through the medium of a “clean account*'. 
Generally speaking that accounting involves (1) establi- 
shing that the money was taken for the purposes of 
administration of the estate, (2) that the money was 
spent on the estate, (3) that on balance of account the 
mutawalli has not in fact taken or reimbursed himself 
from the income of the estate. {Ameer Ali^ J.) 

Abbas Ali v, abidJehan. 

I.L.E.(1941) 2 Cal. 347. 

— Wakf — Mutawalli — Nomination of successor 

Validity — Marz ul^maut. 

Under the Mahomedan Law the nomination of his 
successor by the mutawalli for the time being is valid 
only if it is made while he was in death illness (niarz-ul- 
maut). Neither diarrhoea nor general debility due to 
old age can be Called mortal maladies. Hence nomina 
tion of successor during such illness is not valid. 
{Tek Chand and Dalip Singh, //.) Mt. K AMMON v. 

Allah Bakhsh. 193 1.0.823= 13 E L. 447= 

A J.E. 1941 Lah. 36. 


MAHOMEDAN LAW— Wakf. 

■ Wakf — Mutzvalli — Power of congregation to 

appoint — Power of de facto mutwalli to collect rent. 

The congregation can appoint a mutwalli in cases 
where the institution is confined to a particular locality. 

A de facto mutwalli is entitled to collect rents on behalf 
of a mosque. {Clarke^ /.) CHlNDOO v. HaIDAR- 

KHAN. 1941 N.L.J. 161. 

Wakf —Mutawalli — Powers of — Lease for fifty- 

one years — Validity — Sanction obtained by Court after 
suit to set aside lease — Sufficient power to sanction — If 
confined to District Judge. 

Under the Mahomedan Law, the mutawalli of a 
dargh has power to grant a long term lease of wakf 
property, e g , for fifty-one years, for a necessary purpose 
with the sanction of the Court. Even if sanction is not 
antecedently obtained, it is open to the Court to grant 
sanction retrospectively in a suit to set aside the lease by 
a succeeding mutawalli ; and sanction can be granted by 
any Civil Court, not merely by the District Judge, 
(Divatia, J.) ZaFARBHAI GuLJARBHAI v. CHHAGAN- 

lal Aditram. 43 Bom.L.E. 854. 

Wakf — Provision for annuity — Wal.f not valid 
— Charge if created for payment of annuity. See 1940 
Dig., Col. 887. Kaniz Kubra Bibi v. Muzaffar- 
UD-DIN. 192 I.C. 410 = 13 E. A 321. 

——Wakf — Subject-malter — Property previously 
leased out by wakif ^Skia law. 

Per Mittir, J. — All properly which produces income 
or profits and which would not be consumed by use can 
be dedicated by way of wakf, except those which are 
expressly excluded by the Muslim jurists. The condi- 
tion of delivery of possession does not require that there 
should in all cases be physical del-very. The nature of 
the delivery would depend upon the nature of the subject 
and the purpose for which the subject has to be applied 
according to the terms of the wakfnama. A property 
which has been leased out at a rent cannot be possessed 
by the landlord in khas. Through receipt of rent he 
possesses the subject. If he grants lease and thereafter 
makes wakf of such property he can transfer his posses- 
sion to the mutwalli by asking the lessee to attorn ta 
the mutwalli or by authorising the mutwalli to receive 
the rent reserved by the lease. That is the only way in 
which he can deliver possession to another. If the 
wakfnama directs the income to be utilised for the 
object of the wakf, the inclusion of a property previously 
leased out by the wakf would not render the wakf invalid. 
In fact the Muslim jurists recognise that a property which 
is subject to a lease in favour of a third person can be 
made the subject-matter of a wakf. Before the deter- 
mination of the lease the lessor’s profits would be appro- 
priated to the purposes of the wakf and would enure to 
its benefit, and after determination of the lease the profits 
which had been intercepted by the lease would automa- 
tically enure to the benefit of the wakf by way of 
accretion. 

Per Khundkar, J , — Where property which is subject 
to a lease is made the subject of a wakf, there is an 
immediate appropriation of properly in the actual posses- 
sion. presumably of tenants who were paying rent to a 
lessee from the settlor, the latter being at the time of the 
dedication under a contractual liability to p.ay rent to the 
wakif. What is immediately appropriated as corpus 
is the property, to which attaches the right to receive in 
the present a smaller rent from one ptrsor), the lessee, 
and to receive in the future a large rent from other per- 
sons, the tenants who happen to be in actual or khas 
possession. The delivery of seisin is effected by vesting 
in the endowment the right to receive rent. {MUter 
and Khundkar^ //.) MaHOMED HaSHIM ALI KHAN 

V, IFFAT Ara Hamidi Begum. 74 O.L.J. 261. 
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MAHOMEDAN LAW^Wakf. 


- Wakf — Validity — Provision for payment of 

maintenance to servants — If contravenes provisions cf 
Mussalman Wakf V alidating Act. 

A wakf providing for maintenance in favour of 
servants is a perfectly valid wakf under Mahomedan 
Law. There is nothing in the Mussalman Wakf Valid- 
ating Act which invalidates any such wakf. { Bennett and 
Ghulam Hasan, J/-) AKHTAR BanU BeGAM v, 
Kanhaiya Lal 195 I. C. 326 = 14 R.O. 74 = 

1941 OWN 829 = 1941 O LR. 572 = 
1941 A.L.W. 690 = 1941 A.W.R. (C.C.) 220 = 
1941 O.A. 531=A.I.R. 1941 Oudh 492. 

. —Wakf — Validity — Provision made in deed for 

pension for faithful servants — Shia law. 

Per Muter. — A provision in a deed of wakf for a 
small pension for certain faithful servants will not render 
the wakf invalid, when the main purpose of the wakf is 
not to make a settlement on those servants. {Muter 
and Khundkar, J J.) MaHOMED HaSHIM ALI 

Khan v. Iffat ara Hamidi begum 

74 C.L.J. 261. 

Wakf— Validity — Provision made in deed for 

reserve fund — Shia law. 

Per Mitter^ /. - A provision in a wakfnama for a 
reserve fund to be applied for the improvement and 
extension of the wakf and in rebuilding ^mosque 
imambara on certain contingencies cannot invalidate the 
wakf The beneht of reserve fund is to result to objects 
of the wakf. The income of the property dedicated 
being trust money, so to say, any property acquired 
from a portion of the a< cumulated income of those pro- 
perties, that is the portion which goes to make up the 
reserve fund, would be impressed by the trust. 

Per Khundkar, y — The moment there is a change in 
the character of possession of the wakif, the entire pro- 
perty, both corpus and income, becomes irnpressed with 
the trust. That share of the income which is to be 
accumulated is as much an asset of the ''akf as is the 
corpus itself. The future application of this fund to the 

erection of a and imambara^ or its investment 
in other immovable propeities will amount to no more 

than the conversion of one form of wealth (money) into 
Another form of wealth, land and buildings. It is not a 
future appropriation, but a present appropriation to 

Sr u-trf rAu,Mar, JJ.') MAHOMED HaSHIM 

Au khan .. iffat Aba Hamidi Begum.^ ^ ^ 

olifr lropcrti.>-If valid v^akf undar tha 
Shia sysum of Mahomedan 

A life interest in a portion of 

reserve to ^ is assigned to future 

the income in ex -^oconablv have been assigned to 

mutawalti='. and coul ^ ^ reservation is wholly 

them ; a wakf ^ont reservation. Where 

void and not ^ there is something more 

under the ‘e™* „utawalli of an excessive remu- 

tban a reservation to being reserved to 

Deration, all righ , Ihey enjoy right of 

the wakifs at the ’ e^ties of the wakf and right 

residence in one of the tbe other pro- 
to enjoyment of th ts ,bg Sbia 

perties, the find Weston. /.) ShaHBAN 

MohibI'hemkaj’raghavji. ^ ^ ^74 

jy,,f^Validity-Tes,-Ge»eral principles. 


MAHOMEDAN LAW— Wakf. 

A trust for charity simpliciter, so long as it is con- 
fined to charity exclusively, is a perfectly good trust and 
it is not necessary that the objects of trust or charity 
need be specified. This is the English law as also the 
Indian law. If a Mahomedan settlor creates a wakf in 
favour of the poor or a trust for religious, pious or 
charitable purposes of a permanent character recognized 
by Mahomedan Law without specifying the religious, 
pious or charitable objects or he makes a trust for reli- 
gious, pious or charitable purposes of a permanent 
character recognized by Mahomedan Law either one or 
the other or all or in any combination, such a trust 
would be perfectly valid and should not fail simply 
because the objects were not specified. A trust for 
khairat or a trust lor kkairati kam is a perfectly good 
trust and khairat and khairati kam should be taken as 
equivalent to charity and charitable objects, and in such 
a case specifijaiion of objects of charity is not necessary 
If a trust is for umure khair or kare khair it is a ques» 
tion of construction in what sense the expression is used 
and if it is used in the sense of benevolent purposes or 
good purposes, the tiust will be void for uncertainty but 
if it is used in the narrower sense of khairat, \x will be a 
good trust. {Bajpai and Das. //.) MAHOMED YuSUF 
V. AZIMUDDIN. . I L.R. (1941) All 44^^ 

196 I.C. 324 = 14R.A. 145 = 1941 A.L w‘ 609* 
1941 A.W.E (H.C.) 175 = 1941 O.A. (SuDp ) 400- 

1941 A L.J. 269 = A.LB. 1941 AU 2 k 

Wakf— Validity of— Wakf alal-aulad— Gift to 

chanty without specifying sum— Mutwali required to 

render accounts showing fulfilment of this object 

Residue of income after making specified payments snh 

stantial. i'r- 1940 Dig., Col. 8a8 . MOhiuddin Ahmed 
SOFIA Khatun. 192I.C. 69S=13R c 83? 


-f^o-hif appointing himself 

mutwalli and taking remuneration— Shiadaw. 

Vts Mitter, J.-h Shia wakif can appoint himself 
mutwalli by the terms of the wakfnama and make it a 
condition that he should receive an amount of remu- 
neration which mutwallis generally are to receive under 
the terms of the wakfnama. The wakf would not be 
void if such a condition is made. The rule which requires 
that the wakif qua mutwalli reserve to him a 

salary or remuneration more than what has been fixerl 
for mutwallis generally, means that he must not make a 
distinction in his favour between himself and othe* 
mutwallis following him. The fact that two classes of 
mutwallis were contemplated with different scales of 
remuneration would not make any difference. * 

Per Khundkar, /.—There is authority btJth textual 
and judicial to warrant the following propositions:— fiy 
A wakif may not reserve to himself any benefit under the 
wakf, that is as a beneficiary. (2) When any beneifit is 
given to a class of persons, and the wakif becomes 
adventitiously a member of that class, he may partak 
of the benefit. (3) He may appoint himself mutwalli 
and reserve to himself a remuneration as mutwalli 
provided that is the remuneration reserved for mutwallis 
generally, and such as could reasonably be reserved fo 
them. (4) He may not make a settlement for life uno 
himself under the guise of mutwalU’s remuneratio 
(5) Gross disproportion between the remuneration tH* 

as mutwalli and" the 

remuneration provided for subsequent mutwallis would 
ordinarily be evidence of an intention to participation 
a beneficiary under the wakf. (Mitter and KhundkZ 
//) MAHOMED HaSHIM ALI KHAN IFFAT AP a 
HAMIDI Begum. 74 q.l J. 261 

Wakf— Validity— Wakf under pressure 

threatened litigatiofS—No acting uponr— Validity 


THE YEARLY DIGEST, 1941 


872 


871 

lilAHOMEDAN LAW— Wakf. 

Where a trust amounted to a virtual transfer of the 
entire estate of the settlor under pressure of a serious 
litigation relating to the entire estate, and the objects 
were such for which the settlor had not shown in his 
life any previous or subsequent leanings, and from its in- 
ception, nothing worth mentioning was spent for the 
purpose of the trust or in carrying out the objects of the 
trust and the operation of the tru>t had remained a dead 
letter, it was held that the settlor never intended to 
found the charity embodied In the deed of *wakf’, and 
that the deed and the ostensible acting on it were all 
sham and illusory proceedings and consequently the wakf 
was void in law. {Baipai and Dar, J /.) HlDAYAT 

Beg 2/ BehaRI Lal. I.LR. (1941) All. 377 = 

196 I C 3= 14 R.A. 132 = 1941 A.L.W. 472 = 
1941A.L.J. 295^1941 0 A. fSupp.) 312 = 
1911 A.W.R. (H.O.) 147 = A.LR. 1941 All. 225. 

— Validity — Who can challenge. 

The question whether a wakf was meant to be opera- 
tive or not can be raised not necessarily in a suit by the 
creditors of the wakif. In a suit by the legal represen- 
tatives of the wakif or those claiming In his right, facts 
can be examined for the purpose of finding whether the 
deed of wakf feven when followed oy delivery of posses- 
sion by the wakif to the mutwalli) had been executed 
without the wakif having any intention of divesting him- 
self of his ownership and that his real intention was to 
utilise the document, should occasion arise, as a shield 

against claims against him which may ultimately affect 

his worldly possessions. If the facts establish that such 
was his intention the wakf will have to be declared in- 
valid. {Mitter and Khiotdkar^ JJ.) MAHOMED 
HaSHIM ALI khan V. IFFAT ARA HAMIDI BEGUM. 

74CL.J.261. 

-Will — Bequest of more than a third to stranger — 
Consent of heirs— If should be express — If can be infer- 
red from conduct. See 1940 Dig.» Col. 888. Fakir 
Mohamad Khan v. Hasan Khan, ' 

16 Luck. 93 = A.LE, 1941 Oudh 26. | 

■Will -More than one-third given to different 
objects — Validity. See 1940 Dig., Col. 888. KaNIZ 
KUBRA BIBI t/. MUZAFFAR UD DIN. 

192 LO. 410 = 13 R.A. 321. 

.. -Will — Revocability. See I'MO Dig., Col. 889. 

MAHOMED ALI V. DlNESH CHANDRA RAY, 

193 1.0 540 = 13 R.O. 413. 

^Will—Sunnis — Power of testator to leave life in- 
terest to widow with remainder to another. See 1940 

Dig., Col. 889. Fakir Mahomed Khan z/. Hasan 
KHAN. 16 Luck. 93 = A.LR. 1941 Oudb 26. 

maintenance. 

See (/) Hindu Law— Maintenance. 

(<7) Mahomedan Law— Maintenance. 

(m )CR. P. Code, S. 488. 

MALABAR LAW. 

See also MADRAS ACTS (i) MaLaBAR TENANCY 

Act. 

Ov) Marumakkathayam 

ACT. 

Uii) Nambudri Act. 

— Alienation — Karnavan living invay being em- 
ployed elsewhere — Mother doing minor acts of manage- 
ment — Mortgage by mother — If binds tanuad. 

Where the karnavan of a Malabar tarwad was 
employed and lived elsew’here, and the mother of the 
karnavan who lived in the family house, plucked the 
fruits from the trees on the parambas and paid the 
purapad due to the jenmi, executed a mortgage of the 
tarwad property. 

Held, that the mortgage was not binding on the 
larwad, as the mere fact that the mother performed 


MASTER AND SERVANT. 

minor acts of management during the absence of her 
son would not constitute her the karnavastri of the 
tarwad entitled to alienate the property of the tarwad; 
so long as there was a karnavan capable of acting who 
has not renounced, either directly or by implication, 
he alone could bind the tarwad, and the mother was not 
justified in acting without him. {Leach, C.J. and 
Horwill, /.) KRISHNAN CHETTIAR v, AMMALU 
Amma. 64 L.W. 379 = 1941 M.W.N. 849= 

(1941)2 M.L.J. 472. 

Will— Incidents of tavazhi inconsistent with 

provisions in will — Effect. See Will— CONSTRUC- 
TION. (1941) 2 M L.J. 287. 

MALABAR TENANCY ACT (XI OF 1930). 

Madras acts— Malabar Tenancy Acts. 

MALICIOUS PROSECUTION. TorTS— MaU- 
cious prosecution. 

MANDAMUS. See SPECIFIC RELIEF ACT, S. 45, 
MARRIAGE. 

See (/ ) Hindu Law— Marriage. 

(//) Mahomedan Law— Marriage. 

{ in ') Husband and Wife. 

{iv) Indian and Colonial Divorce Juris- 
diction ACT. 

MARRIED WOMEN’S PROPERTY ACT (HI OF 
1874), S. 6 — Applicability — Makomedans — Policy of 
life insurance for benefit of wife and children — If 
creates trust — Beneficiary — If can release right or 
interest, 

S. 6 of the Married Women’s Property Act applies to 
Mahomedans and would govern a policy effected by a 
Mahomedan male on his own life for the benefit of his 
children. A trust is therefore created in favour of the 
person or persons for w'hose benefit the policy is effected 
though the interest taken by them is contingent. Such 
interest may be transferred and may also be released by 
the beneficiaries as it is not in the nature of a mere 
right to sue. The effect of such .a release is to revoke 
the trust. {Venkataramana Rao, J ) EnaYATULLAH 

Saheb 2». Jeelani Saheb. 64L,W. 644= 

(1941)2M.L.J.740. 

(as amended In 1923). B. G {2)--Construction 

and scope— -Policies effected before 1913—//' governed by 
S. 6. 

S. 6 of the Married Women’s Property Act as amend- 
ed in 1923 would apply to a policy effected before 1913. 
Sub-S. (2) of S. 6, which was added by the 
amending Act of 1923 cannot be construed as a declara- 
tory enactment declaring what the previous law was, 
and therefore from the positive nature of the enactment 
that from a particular date the Act should apply, it does 
not arise by necessary implication that the Act would 
not apply to a policy effected before that date. 
{Venkataramana Rao, J.) ENAYATULLaH SaHEB v 

JeelaNi Saheb. 64 L W. 644= (1941) 2 M L.J. 74o! 

MASTER AND SERVANT — Clerk — Dismissal- 
Reasonable notice. See 1940 Dig., Col. 909. SUKH- 
RAM Das Debi Dutt v . Ram Krishna. 

A I.R. 1941 Oudh 10. 

—Dismissal of servant for misconduct — Past mis- 
conduct or offence — If can be taken into account as 
iustifying dismissal for subsequent misconduct. 

When an offence or misconduct on the part of a 
servant has been condoned or dealt with and the offen- 
der retained in service, it is not open to the employers 
to subsequently dismiss him for the same offence; but if 
the servant offends again, it is perfectly justifiable for 
the employer to consider the prior offences in determin- 
ing in what manner he should be dealt with for the 
1 subsequent offence or misconduct. {Fatl Alt and 
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Varma, JJ.) VeNKATA SITAPATI v. KRISHNA- 
CHANDRA GaJAPATI NARAYAN DEO. 7 Cut L.T. 67. 

Dismissal of servant — Grounds for — Onus of 

proof — Habitual negligence of servant — When would 
justify summary dismissal — Difference between out- 
turn of servant and that of his predecessor — Failure to 
keep book duly entered up — If sufficient ground. S€e 

1940 Dig., Col. 910. Gujarat Ginning and Manu- 
facturing Co.. LTD. V . GOVINDAN NAIR, 
I.L.E.C1940) Ear. (P.C.) 224 = 1941 O.W.N. 37 = 

1941 A.L.W.42 = 43P.LR. 287 (P.O.). 

■ Dismi ssal — VVketi wrongful — '‘'Misconduct '* — 

What amounts to~~Suit for damages — Question for 
determination of Court. 

If a servant's conduct is incompatible with his duty, 
it would amount to misconduct justifying his dismissal 
by the master. Under the Indian law of master and 
servant, damages for termination of employment before 
expiry of the agreed term cannot be recovered as a 
matter of course. It is only where such termination is 
without sufficient cause that damages can be recovered. 
The circumstances of each case must determine the 
question whether there is sufficient cause. It would 
depend largely on the nature of the service to which the 
employment relates, the prescribed qualifications which 
existed when the contract of service was entered into, 
the altered conditions which might since come into exis- 
tence, and their probable effect on the interests of the 
employer. No hard and fast rule can be laid down for 
any class of cases. Misconduct inconsistent with the 
fulfilment of the express or implied conditions of service 
will justify dismissal. If the servant or employee does 
any act which is likely to discredit his master in the eyes 
of the public or which shows utter disregard of rules or 
a spirit of obstructiveness, his dismissal by the master 
cannot be said to be wrongful so as to entitle the servant 
to any damages. What the Judge has to determine is 
whether there was justification for the dismissal which 
has given rise to an action for damages, and not w’hether 
he personally would have dismissed for such conduct. 
iFazl AliandVarma, JJ.') VENKATA SlTAPATI 

KRISHNA Chandra GajaPati Nara^an Deo. 

7 Cnt.L T. 67. 

“ Permanent" appointment or employment — 
Meaning of— If denotes duration of appointment or 

merely indicates nature or character of same. . 

The word “permanent” as used in connection- with a 
service or appointment imports no more than the employ- 
ment is of a permanent as opposed to a purely tempor- 
ary or acting character: in other words it is more des- 
criptive of the nature and character of the appointment 
than indicative of the duration of the appointment. 
!?// Varma. //.) VENKATA SWAPATl n. 

KRISHNA CHANDRA GAJAPATI NARAYAN^DE^.^ 

Local badiis- Position of, tvith reference to their 

employees— Pemer to susfend—Rtght to salary during 

sustension— Condonation of mtsconduct Effect. 

The power or authority of a local body over its s r- 
rantfand employees is just like that of any other master 
Servant, e';tcept of -urse where special powers ar 
conferred by statute^ A-rdinary^m^te^ 

“rn "throne case or of cLtinuance in service in the 


MAXIM. 

exercising the right, he came to a fresh agreement with 
the servant under which the servant rather than be dis- 
missed agreed to forego his salary during that period 
and to continue to serve on fresh terms. But the master 
has to prove all these. Once a master has condoned any 
misconduct which would have justified dismissal or fine, 
he cannot after such condonation go back upon his 
election to condone and claim a right to dismiss his 
servant or otherwise to punish him for the offence con- 
doned. {Bose, /) District Council, amraoti z/. 
ViTHAL ViNAYAK. 193 I C. 658 = 18 R.N. 360= 

1941 N.L.J 98 = A.I.R. 1941 Nag. 125. 

Lodging provided for by master — Occupation by 

servant— If as tenant or as servant — Points for consi- 
deration. 1940 Dig., Col. 910 CORPORATION OF 
Calcutta v. Province of Bengal. 193 I.C. 457 = 

13 R.C. 436 = A.IR. 1941 Cal. 60. 

Rights of servant — Pension — Plaintiff employed 
on basis of special contract — No provision therein for 
grant of pension — Rules allowing pension to employees 
subsequently framed — If entitle plaintiff to pension — 
Pension granted as matter of grace — If can be with-, 
drawn . 

Where the plaintiff had been employed on the basis 
of a special contract which did not contain any provision 
for the grant of a pension to him on his retirement, the 
mere fact that rules were subsequently framed by the 
employer for the grant of pension to the employees does 
not entitle the plaintiff to pension on the basis of these 
rules unless there is any indication in the contract itself 
that the rules are to be considered as incorporated in the 
contract. If the employer grants a pension to him as a 
matter of grace, he is competent to withdraw it subse- 
quently. Although past services may form a good 
consideration for the grant of pension, there can be no 
question of compensating the plaintiff for past services 
when such services had been remunerated by the grant 
of salary and commission to him. {Bhide, Jf) AMIR 

Singh v. National Bank of India, Delhi. 

193I.C. 384 = 13R.L 468=42 P.L.E. 794= 

A.I.E. 1941 Lab. 87. 

Vicarious liability. See TORTS — VICARIOUS 

LIABILITY. . 


•Wrongful dismissal'^Contract of service provid- 
fig for permanent appointment not to be terminated 
rdinarily — Dismissal on ground of financial strin^ 
gftcy — ff justified — Burden of proof. 

A contract of service between the appellant and the 
ispondent provided that the appointment of the appel- 
int was permanent and would not “ordinarily be termi- 
ated” by the employer (respondent). The appellant's 
jrvices were terminated “due to the stress of financial 
ircumstances.” In a suit by the appellant for damages 
>r wrongful dismissal, 

Held, that it was not every financial stringency that 
'ould come under the definition of other than “ordi- 
ary,” but it must be of a sufficiently grave character 
s to necessitate the termination of the contract with the 
ppellant, and that the burden was on the employer 
respondent) to prove that there was such an extra- 
rdinary financial stringency. {Pandrang Row and 
bdur Rahman, JJ.') LaKSBMINaRASIMHACHaRYULU 
mclaurin High school, Cocanada. 

A.I.B- 1941 Mad. 788=(1941) 2 M.L.J. 270. 

——Wrongful dismissal — Damages — Measure of— 
rinciples. 1940 Dig., Col. 911. GokaK MUNI- 
IPALITY V, RAJARAM SHRIDHAR. 

I.L.E. (1941) Bom. 123= 191 I.C. 749= 


MAXIM— personalis moritur cum persona — 
1 Applicability — limits. 5«C.P. CODS, O. 22, R. 1 
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MEECHANDISE MARKS ACT (1889), S. 6. 


MINOR. 


— Survival of right to sue— Test. 

1941 A.L J 93. 

Merchandise marks act (iv of i889), 

S. 6 — Charge not tried at place of commission of 
offence — Defect, if curabl — Cr. P. Code, S. 531. 

1940 Dig., Col. 9H. A. K. SEN M xDHU MonoaL 
Das. 192 I.C. 835 = 13 R C. 355 = 42 Cr L.J 334. 

MERCHANT SHIPPING ACT (XXI OF 1923). 
S. 63 —Order dism issing seaman's suit for wages — Re- 
vision — Cr. P . Code, S. 439. 

An order of a Magistrate under S. 63 of the Merchant 
Shipping Act dismissing a suit by a seaman for wages 
is final and cannot be interfered with in revision under 
S. 439. Cr. P. Code. {Bartley and Roxhurgk, J f.) 

A.F. Noronha V . Gladstone Wyllie & Co., ltd. 

I.L.R. (1941) 1 Cal. 166 = 195 I.C. 827 = 
14 R.C. 167 = 42 Cr.L J. 785 = 45 C.W N. 65 = 

A.I.R 1941 Cal. 448. 

(Burma). S. 100 (ii)— ‘Reasonable cause’ — 

What may be— Contract to sail on commercial voyage 
— War — Person contracting, if can refuse to sail. See 

1940 Dig., Col. 912. Mahomed Ismail t;. The King. 
191 I.C. 463 = 13 R.E. 158 = 42 Cr.L.J. 194. 

" “S. 274 (1) — Applicability — Accused recovering 

planks floating down river from kis timber yard in low 
tide — Conviction under section — Sustainability. 

The accused had a timber yard from which some 
planks were disturbed one night and floated down the 
river towards the sea in low tide. He asked his men to 
bring them back, which they did, before they reached 
the sea. The accused did not report the fact to the 
receiver of wrecks. 

Held, that the accused was not guilty of any offence 
and could not be convicted under S. 274 (1) of the 
Merchant Shipping Act. {Ukshmana Rao, /.) ABDU- 
RAHIMAN HaJI V. Empekor. 1941 M W.N. 673 = 

A.I.R 1941 Mad. 832(2). 

MESNE PROFITS — Liability for — Lease for build- 
ing— Lessee to be entitled to market Value of building 
before eviction — Determination of lease— Tender of low 
amount as value of building — Tenant refusing and con- 
tinuing in possession— If trespasser— Liabifity to mesne 
profits. See LEASE— CONSTRUCTION. 

(1941) 2M.L.J. 711, 


MINOR. 


See also *\) GUARDIANSHIP, 

(U) Hindu Law— Minor. 

(iii) Mahomedan Law — Minor. 


Decree against proper guardian ad litem— 

Presumption as to propriety of decree^Minors re- 
medy — Improper representation and negligence of 
guardian — Difference between. 

Where there is a properly appointed guardian ad 
litem and a decree has been passed by a duly constituted 
Court it must be presumed that there was justification 
for it and the presumption can only be rebutted in a suit 
brought with that object. The existence of a flaw in the 
appointment of a guardian, resulting in the minor not 
being properly represented, is one thing; the negl-gence 
of a properly appointed guardian is quite another. 
Though a minor on attaining rnajority has a right to sue 
to set aside a decree obtained against him on the 
ground of his guardian’s negligence, it is not open to him 
to assume such negligence and to treat the decree as void 
on that ground. {Bennett arid Afadeley, //.) 

Moh 'mmad Bakhsh z/. Allah Din, 

196 I.C. 457 = 14 KC. 172 = 1941 0. W.N. 1079 = 
1941 A. W.R (C C.) 291 = 1941 A.L. W. 898 = 

1941 O.L.R. 689 = 1941 0. A. 766. 

Decree against — S tiling aside — Grounds— Gross 

negligence — iVhat amounts to — Guardian ad litem ap^ 
pearing and raising all defences open and adducing 
all evidence available — Decree atiainst minor — Failure 
to appeal — If ground for setting aside decree. 

Where the guardian ad litem of a minor defendant 
puts forward all the defences that are open to the 
minor, appears at the trial and adduces all the 
evidence, the decree passed against the minor in the suit 
cannot be challenged on the mere ground that the 
guardian fails to carry the matter in appeal. It cannot 
be said in such a case that there is any fraud or gross 
negligence in the conduct of the suit. {Somayya^ Jf) 

Nagayva V . Venkatavya. 

1941 M.W.N. 857 = 64 L.W. 370. 

’Decree agaifist — Setting aside of — Grounds— 

Hegligence of guardian ad litem. 

Gross and culpable negligence, apart from fraud or 
collusion, on the part of the guardian ad litem would be 
a sufficient ground to enable a minor to set aside the 
decree obtained against him. The failure on the part of 
the guardian to defend the suit when there was a per- 
fectly good defence available, resulting in serious loss of 
rights of the minor would amount to gross and culpable 
negligence, {Mukherjea, /.) MaHESH CHANDRA v. 
Manindra Nath. I.L R. (1941) 1 Cal 477=* 

196 I C. 779 = 45 C.W N. 608- 
A.I.R. 1941 Cal 401. 


Alienation by guardian — Void and voida 
transactions Distinction— Void alienation — If can 
ratified by minor after majority— Repudiation— Nec 

sity— Sale by guardian in excess of powers — Subsenui 

sale by same guardian to another free of encumbrair 
Effect of. fice 1940 Dig., Col. 9l3. Gunduchi .Sai 
V . Balaha.m Balabantra. 13 42g 

1921.0. 196 = 7 B.R, 31 

Contract by— Surety for the performance of 

Contract being void, if absolves surety from liabili 

1940 Dig., Col. 914. TIKKI LaL r. KomalChan 

rxwu .. 193 1.0. 178 = 13 R N. 2! 

—Debt by guardian— Binding nature— Powers o 
giardian. See WO D\g., Col. 1015. Garamlal 
Tularam. I.L.R. (1941) Nag, 

Decree against— If can be passed See 


Dig., Col. 9H, T,kk, Lal Komal CHANn 

^ 1931,0. 178 = 13 E N. . 

Decree against— Plea against liinding natiii 

Prasad z/. Chunilal. 191 1.O. 647=13 R.A. S 


Decree against— Setting .aside— Right of minor — 

Gross negligence of guardian — Sufficiency — Pi oof of 
fraud or collusion— If necessary. See 1940 Dig., Col. 

914. Mahomed Shadak Koyi saheb v. Venkata 
Komaraju. 1931.0. 353=13 R.M. 766 = 

(1940)2 M.LJ. 433. 

’Execution proceedings— Absence of proper re- 

presentation— Right to have sale set aside. 

A minor is not entitled to maint.iin a claim for 
having an execution sale set aside on the mere ground 
that he was not properly represented in the execution 
proceedings, when he has not in fact been prejudiced 
thereby. {Beckett./.) NazIR r/. DHARM PaL. 

1921.0. 879 = 13 R.L 424 = 42 P L.R.796=* 

A I R. 1941 Lah. 47. 

~ , Suit by ^ for breach of promise to marry’— 
Afiuntainability. 

A minor girl entering into a contract of marriage with 
a person of full age cannot sue for compensation for 
breach of promise of marriage. The fact that her father 

consented to her making the contract does not make It 

any the more a valid contract, although it might make 
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■the marriage a valid marriage if it had taken place. 

\Mackmy, /.) Ma E Thwe v. U Tha Yin. 

194 I.O. 785 = 14 R.R, 8=A.I.R. 1941 Rang. 179. 

■Voidable transaction — Repudiation by minor — 
Suit, if necessary. See 19-10 Dig., Col. 9l5. LaLIT 
Kumar Das v* Nogendra Lal Das. 

193 I.O. 168 = 13 E.C. 376. 

MORTGAGE. 

See also Ci) T. P. ACT, Ss. 58-98. 

(ii) C. P CODE, 0.34. 

-Accounts — Mortgagee in possession — Liability 

to account — Extent of — Sale by mortgagee — Liability 
to account for sale proceeds on footing of wilful default 
—Rule. See 1940 Dig., Col. 9l5. KarSON ChamPSi 
MEGHJI ASaria Shah. 13R,B. 257= 

192 I.C. 669=A.I.R. 1941 Bom. 28. 

■ '‘Anomalous mortgage — Mortgagee's choice of 
remedy — If absolute^ Discretion of Court— Scope of 

O, 34. i?. A{Z\C. P.Code. 

O. 34, R. 4 (3), C.P. Code, is a clear statutory provi- 
sion that in the case of anomalous mortgage the mort- 
gagee’s choice of remedy, between a sale and foreclosure 
is to be subject to the discretion of Court* Ihat is a 
statutory limitation of the Court. This discretion, as 
every other discretion vested in a Court, must be exer- 
cised judicially and not arbitrarily, and will be exercised 
in any case in which for a proper reason foreclosure is 
not in the interests of the parties or in which as a 
matter of practical business, a sale is clearly indicated 
as the more desirable course. Where the security is 
■deficient, or where it is a matter of speculation whether 
it is sufficient or deficient, a mortgagee will not be 
deprived of his remedy by way of foreclosure, if he 
prefers it. {Braund, /.) UjAGAR LaL 

Lokendra Singh. I.I* B* =^2 

194 I C. 620 = 13R.A. 502 = 

1941 A.W.B. (H.O.) 84=1941 O.A. (Supp.) 144= 

1941 A.L.W. 66 = 1941 A L. J. 111= 

A.I.R. 1941 AU. 169. 

'Assignment — ffow done, 

A mortgage of immovable property can only be 
assigned by a registered deed of assignment and not by a 
document which merely purports to recite a previous 
partition. {Mya Bu and Mosely^ //.) MAHOMED 
Osman z'- Jambulingam Chettiar. 

195 I.O. 221=14 E.R. 30 = A,I.R. 1941 Bang. 122. 
-Beneficiary under trust — Mortgage by Validity. 

1940 D,g., Col. 915. Hem Chandra Ro^. 

SuRADHani DEBY^ar (p.o.) 271=72 O-KJ. 298= 

^ ^ 253 = 1941 P.W N 63= 

(1940) 2 M.L. J. 605 (P.O.). 

Conditional sale— Option to repurchase-Sale to 

become absolute in default of 

DEED— CONSTRUCTION. 1911 T 

Construction — Covenant to pay— What is 

Provision for redemption on payment at spec.eed ^riod 
fnTin Xlt thereof mortgage to hold good 1 . 11 pay- 
„e„t-If promise by mortgagor 

^I^^Construction— Lease or mortgage. See DEED 

construction-mortgage or LEA^SE. ^ ^ 

.Con^truction-Mortgagi by 

■cuted in yiili ^^^terties should become absolute 

Mon within two years p ^ applicable. 

A mortgag relating to mortgages 

in the casi of a mortgage 
t“c^nm?ion"aV"ale, the English rules of law would 


MORTGAGE* 

apply* A condition in such a mortgage that unless it 
was redeemed within two years the property should 
become the absolute property of the mortgagee cannot 
be enforced. The law then prevalent would regard the 
deed as merely conferring a mortgagee’s rights on the 
mortgagee. {Leach, C.J. and Krishnaswami Ayyangar^ 

J.) venkatasubbiah Cheixyz/. Jumma Mosque, 
MylaPORE. 53 L.W. 731 = 1941 M.W.N. 632= 
^A.I.R, 1941 Mad. 666 = (1941) 1 M.L.J. 764. 

^Construction — Personal covenant. 

Where the promise to pay the mortgage debt is 
introduced in the deed for the purpose of fixing the 
interest and the date by which the balance of interest as 
well as the principal sum are to be satisfied, and is 
clearly intended as introductory to the second clause 
which indicates the only manner in which the mortgage 
dues are lo be satisfied, the deed does not create a 
personal obligation to pay. {R. C. Mitter and Khund- 
kart //.) GaIBANDHA BANK, LTD. v, TaZAL IsLAM 
Mahomed Nuranubi. 73 0.L.J.246. 

Construction — Usufructuary mort gage — Personal 

covenant — Undertaking to redeem after giving notice 
and paying the money — If personal covenant — Suit 
for sale — Maintainability, 

A deed of usufructuary mortgage provided inter 
alia\ “In any year after giving you notice in Panguni 
and after paying your money in Chitrai I shall redeem 
the properties”. In a suit for sale on the mortgage by 
the mortgagee, 

Held, that the mortgage deed contained no personal 
covenant on the part of the mortgagor enforceable by 
the mortgagee, and the mortgagee had therefore no 
right to sue for sale. {Leach, C.J. and Krishnaswami 
Ayyangar, /.) PaLANIAPPA ChETTIaR v. PERIASaMI 
KONAR. 64 L.W 320 = 1940 M.W.N. 1024= 

A.I.R. 1941 Mad. 885 = (1941) 2 M.L.J. 447. 

Co sharer's undivided share — Nature of security 

1 — Subsequent partition among co sharers — Mortgagee's 
rights. 

Where a mortgage is of a co-sharer’s undivided share 
in property held jointly, the mortgagee takes the security 
subject to the right of the other co-sharers to enforce a 
partition; and when such a partition takes place and the 
mortgaged properties are allotted to other co-sharers, 
they take the allotted properties, in the absence of 
fraud, free from the mortgage, and the mortgagee can 
proceed only against the properties allotted to his mort- 
gagor in substitution for his undivided share. {Roberts, 
C.J. and Mosely, /.) Daw Shin v, ArjaNDAS. 

1940 Rang. L.E. 826= 198 1.C. 294 = 13 R R. 242= 

A.I.R. 1941 Bang. 79. 

■Discharge— ‘What amounts to — Executory con- 
tract of sale of mortgaged property to mortgagee — 
Effect of — Suit on mortgage after contract becomes 
infrucluous — Maintainability. See 1940 Dig*, Col. 918. 

Satyanarayanamurthy V. Krishnamoorthy. 

192 I.O. 69 = 13 E.M. 621 = (1940) 2 M.L.J. 346. 

Extinguishment — Purchase by mortgagee of 

equity of redemption in part of the mortgaged property 
subject to his debt in execution sale — Effect of — Right 
to proceed against other part of mortgaged property. 
See 1940 Dig., Col. 9l9* SURAJ NarAIN Chowdhury 
V. BiSHESHWAR Singh* I9i i.o 773— 

13 BP. 348 = 7 B.E. 260, 

.Hypothecation — Non existent property — Effect, 

A hypothecation of property not in existence at the 
time of the hypothecation will operate not as a hypothe- 
cation-bat only as an agreement to hypothecate. But as 
soon as the property comes into existence, equity treating 
as done that which ought to be done, fastens upon the 
property, and- the x:ontract to hypothecate it becomes jt 


S79 

MOBTGAGE. 


THE YEARLY DIGEST, 1941 


88 & 


complete hypothecation. {Sen,/.) SONARAM DUTTA 
r. SiTARAN CHAMARIA. 192 I C 679 = 

IS E.C. 332=72 C.L.J. 526=45 C.'W.N.60 = 

A.I.B. 1941 Cal. 28. 
Merger — Purchase of part of mortgaged pro- 
perty — Effect — Extent to which mortgagee can enforce 
his right. 

Where a mortgagee purchases part of the 
mortgager! property and thereby the rights of the 
mortgagee and the mortgagor, as regards the 
portion purchased, become vested in the same 
person, the result is that a part of the mortgage debt is 
wiped out by reason of the fusion of interests and the 
balance only is recoverable from the remainder of the 
mortgaged property. If such a mortgagee purchaser 
comes to the Court and claims to enforce his entire 
mortgage against the remaining portion of the property 
in respect of the whole unabated mortgage debt, the 
burden must lie heavily upon him of showing that 
special circumstances existed or that there was some 
form of special bargain in the particular transaction 
between him and the mortgagor, from which it must be 
concluded that no part of the mortgage debt was to be 
extinguished. (ffraund, /.) HiMMAT Sahai v. 
Mahomed moin. I.L.E (1941) All 220 = 

196 I.C. 633 = 14 E.A. 47 = 
1941 A.W.E. (H.C.) 207 = 1941 O A. (Supp ) 602 = 

1941 A. L.J. 234 = A.I.E. 1941 All. 200. 
Mortgagee in possession —Nature of possession — 
Test — Onus. See 1940 Dig , Col. 920. ANGNU Kam v 
Bhikhi. 1941 O.L.E. 13 = 191 I C. 716 = 

13E.O. 269=A.I.R. 1941 Oudh 84. 

Mortgagee in possession obtaining decree on the 

loan — Liability to be ejected. 

A mortgagee put in possession of the property in lieu 
of interest, does not become a trespasser on his obtain- 
ing a money decree on the loan and cannot be ejected 
on that ground. {Sathe, J M.) KlSHUN Kai v. 
Ramtahal Rai. 1941 A.W.E, (Eev.) 643. 

Mortgage suit— Burden of proof— Consideration 

and legal necessity for mortgage— Onus. See 1940 Dig., 

Col. 921. Bhagwan Singh z/. bishambar Nath. 

IL.E. (1940) Kar.(P.C.) 267= 
72 C.L.J. 440 = (1940) 2 M.L.J. 462 (P.O.). 

Mortgage suit—Decree—Suit based on equitable 

fnertgage—Subsequent mortgagee also made a party — 
Equitable mortgage found to be invalid and plaintiff 
delated an unsecured creditor^ Proper decree to pass^ 

of subsequent mortgage — 

Where in a suit based on an alleged equitable mort- 
gage brought against the representatives of the mort- 
gagor a subsequent mortgagee from the latter is also 
added as a party and it is found that equitable mortgage 
was invalid and that the plaintiff was only an unsecured 
creditor, the only decree that could properly he made 
after the declaration of the invalidity of the mortgage is 
a simple money decree in favour of the plaintiff. It is 
wrong in such circumstances to direct a sale of the pro- 
perty in suit or to make any pronouncement as to the 
validity or otherwise of the subsequent mortgage, or 
to give the subsequent mortgagee any relief whether as 
against the property or as against the representatives of 
the estate. {Lord Power.) KriSHnaSWAM! 

AIYANGar r/. Kamalamma. 19610 497= 

iQAi 1, ? = ° N 29 = 8 B.k 86= 

1941P.WN. 683 = 64 L.W. 613 = 1941 0 A 922 = 

4 T 721 = 1941 A W.B. (P.6.') 94 = 

19^1 V O- 90=(1941) 2 M.L.J. 894 (P.O.). 

Mortgage euit— Equitable mortgage — Suit to 

tnforce— Subsequent mortgagee imfteaded as party 
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defendant — Finding that mortgage sued on invalid for 

want of registration — Proper decree to be passed Ad- 

judication as to validity or otherwise of subsequent 
mortgage— Order for sale with relief to subsequent 
mortgagee — Propriety of. 

Where in a suit to enforce a mortgage by deposit of 
title-dteds, to which a subsequent mortgagee is also 
made a party defendant, it is found that the equitable 
mortpge sued on required registration and it is declared 
that it is invalid for want of registration, the only decree 
that can properly be made is a simple money decree in 
, favour of the plaintiff; it is wrong to direct a sale of the 
property in suit or to make any pronouncement as to the 
validity or otherwise of the subsequent mortgage or to 
I give the subsequent mortgagee any relief whatsoever in 
that suit. {Lord Romer.) KRISHNASWAMI AiyaNGAR 
V. Kamalamma. 14 E.P.C. 35 = 46 O.W.N 29=. 
8B.R. 86 = 1941 P.W.N. 683 = 196 I.C. 497= 
1941 A.W.E. (P.C.) 94 = 1941 0 A. 922= 
64 L. W. 613= 1941 O.L E. 721= 
A.IR. 1941 P.C. 90 = (1941) 2 M.L.J. 894 (P.O.). 
^Mortgage suit — Paramount title— Plaintiff seek- 
ing to displace prior title of defendant— Defendant 
failing to establish his priority — If can re-agitate that 
question in execution. 

As a general rule, a paramount title cannot be drawn 
in controversy in a mortgage action; but if a plaintiff in 
such an action alleges a distinct case in his plaint in dero- 
gation of the priority which may be claimed by the 
defendant and seeks in his suit to displace that prior 
title and postpone it to his own, and the defendant takes 
up the challenge but fails to establish his priority, he 
cannot be allowed to agitate that question in the procee- 
dings in execution of the mortgage decree. {Agarwalay 

J.) Central Co-operative Bank c;. Kashi Sahu. 

193 I.C. 108=1SE.P. 546 = 7 B-E. 677= 

A.I.E. 1941 Pat. 243. 

— ^ -Mortgage suit — Valuation — Co-mortgagees— 
Suit by one only for his share — Valuation for Court- 
fee and jurisdiction. See COURT-FeeS ACTT, S. 7 (1). 

. (1941) 2 M.L.J 986. 

Mortgagor and mortgagee — Stranger or trespasser 
in possession— Rights of parties. See 19-10 Dig.. Col. 922^ 
Umar Haji ^. Badridas. 19ST.C. 306 = 

13 R.N. S04 = A.I.R. 1941 Nag. 72. 

- —Mortgagor and mortgagee — Transfer by— Dis* 
tinction as between — Nature of the mortgagor s and the 

mortgagee’s right, i'rif 1940 Dig., Col. 922. GirdhaR 
V. Motilal Champalal. I.L.E. )1941) Nag. 616= 
13 R N. 267=192 I.C. 656 = A.I.R. 1941 NaK 6. 

Mortgagor, if can plead his own fraud to avoid, 

A mortgagor will not be permitted to plead his own 
fraud to establish a plea of non-liability under the deed 
{Davies, J.) BiSHEN DeVI v, GaNGA DUIT PaNDIT 
AND ANOTHER. 1941 A.M.L J. 69. 

Movables — Growing crops — Mortcage of— Vail- 

dity— Assignee from mortgagor with notice of mortgage 
—Rights of. 1940 Dig , Col. 922. VkNKaTA- 

CHALAM CHETTI V. VKNKATARAMI RkDDI. 

I.L.E (1941)Mad. 144 = 1931.0.679= 

13 R.M. 726 = (1940) 2 M.L.J. 456. 
Nature— Test. 

The test whether a particular document is a mortgage 
by conditional sale or is some other kind of mortgage, is 
not \vhat the parlies have said it is, but is rather 
whether it fulfils the statutory requirements which the 
legislature has laid down. The parties calling it by 
W'hatever name they like, will not make it a mortgage 

/•) UJAGAR. 

Lal f/. Bahadur Lokendra Sinoh. 

I.L.E. (1941) All, 240*194 1,0. 620 = 


t 
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IS R.A. 602 = 1941 A.W.R. (H.C.) 84 = 
1941 O.A. (Supp.) 144 = 1941 A.L.W. 66 = 
1941 A,L.J. 111 = AJ.R. 1941 All. 169. 

Poiver of sale — Exercise of — Suit for injunction 
to restrain — Mortgagor's right to maintain — Grounds — 
Payment or tender of mortgage money — If condition 
precedent, 

A mortgagee cannot be restrained from exercising his 
power of sale merely by reason of the mortgagor filing a 
salt for redemption, unless he pays the mortgage amount 
to the mortgagee or tenders the same. There is, how- 
ever, nothing to prevent a mortgagor from seeking to 
restrain the exercise of the mortgagee’s power of sale if 
the power is exercised in a wrong and improper manner, 
contrary to the terms of the contract. Where the mort- 
gage money has not become payable and the right to 
redeem has not accrued, a suit merely for an injunction, 
is not incompetent, for in such a case that is the only 
remedy which the mortgagor can seek. {Wadia, /.) 
BaBAMIYA MOHIDEEN SHAKKAR V JEHANGIR DlN- 
SHAW. A.I.R. 1941 Bom. 339 = 43 Bom L.R. 663. 


Power of sale — Mortgage debt falling due — 

Suit by mortgagor for injunction to restrain sale by 
mortgagee — Maintainability — Absence of offer to 
redeem or tender— Effect-^Discretion of Court, 

After a mortgage-debt has become due, the inort- 
gagor cannot be held entitled to file a suit for an injunc- 
tion to restrain the mortgagee from exercising the 


power of sale, without offering to redeem the mortgage 
and tendering the amount. The relief by way of injunc- 
tion is always discretionary, and the Court will be slow 
to grant such relief to a party who admits having com- 
mitted a breach of contract and at the same lime wants 
to prevent the opposite party from enforcing his rights 
under the contract. Where the contract of mortgage 
provides that in the event of the power of sale being 
exercised improperly or irregularly or unnecessarily, the 
remedy of the mortgagor, aggrieved party, is to be only 
in damages, the Court will be most reluctant to give an 
injunction to the mortgagor. {ICania, /.) MULRAJ 
VIRTI V NAINMAL PRATAPCHAND. 

^ 43 Bom.L.R. 890. 


-Pr.vcr of sale-— Right to exercise — Option given to 
mortgagee to demand money before date fixed for payment 
—Exercise of— What amounts to appropriate act on 
mortgagee's part. 

In order that the mortgage moneys nray become pay- 
able to the mortgagee on the exercise of the mortgagee s 
option given to him under a clause tn the mortgage deed, 
so as to entitle him to exercise his power of sale there 
must be an act indicating to the mortgagor the exercise 
Jthat option so as to enable the mortgagor to realise 
his position and save his equity of redemption. An 
adve'^tisement of the property for sale by public auction, 
bv the mortgagee, without any intimation being given to 
the morTgagfe cannot amount to such an appropriate ac 
by the°morfgageeas will make ‘he mortgage arnoun 

j^mfdiatelv oayable at his option. The mere tact tnai 

he mongagee becomes entitled to call in the mortgage 
themor gg [snot an exercise of the option 

Sv^to hiruide the mortgage deed. The money can 

due and payable as soon as the option is 

“Sr; sra. T-s 

and subuqutnt 

prior 

of relief available to latter, 

Y. D. 1941—56 


In the case of a sale in execution of a mortgage decree, - 
the purchaser acquires the rights of both the mortgagor 
and the mortgagee, As purchaser of the equity of 
redemption, he is entitled, if he wishes to redeem a later 
mortgage, or as purchaser of the rights of the mortgagee 
be can claim priority over the later mortgage. In a suit, 
on a subsequent mortgage impleading the purchaser of 
the property at a sale in execution of a prior mortgage as 
a party to the suit, the latter as the purchaser and as the 
party in possession, can claim that he should either be 
redeemed or that the sale in execution of the decree to be 
passed on the subsequent mortgage should be subject to 
his rights. (^Abdul Ghani and Singaravelu Mudaliar^ 
J J.) PUTTAM ADAPPA v, NAGAM M A. 

19 Mys. L.J. 373. 

- ■ 'Prior and subsequent — Puisne mortgagee not 

impleaded in prior mortgagee's suit— Right to fall back 
on original mortgage. 

A puisne mortgagee who is not impleaded in a previous 
suit by the prior mortgagee, is entitled to disregard the 
decree made in the previous suit and to fall back upon 
the original mortgage only. K^Din Mahomed, J.) UdhO 
Dass V. GirdharI Lal. 193 1,0 666 = 

ISB.L. 491 = 43 P.LR. 6= A.I.R. 1941 Lah. 96. 

—Prior and subsequent— Sale in execution of prior 
mortgage decree — Puisne mortgagee not impleaded in 
suit — Right of purchaser. 

If a mortgagee leaves out a puisne mortgagee or a 
, person interested in the equity of redemption and obtains 
a decree, the security is not merged in the decree and 
extinguished, if a sale takes place in execution of the 
decree of such a defectively constituted suit, the purcha* 
ser at the Court sale acquires the rights of the mort- 
gagee plaintiff, and of the defendant mortgagor, provid- 
ed that the equity of redemption w’as not entirely un- 
represented in the suit. {Mitier and Khundkar, //.) 

Sailendra Nath v, amarendra Nath. 

I.L.R. (1941) 1 Cal. 514 = 73 C.L J. 435= 
46 C.W.N. 630« A.I.R. 1941 Cal. 484. 

I 

Prior and subsequent — Sale in execution of prior 
mortgage decree — Purchaser paying off decree under 
another prior mortgage — Suit by non-impleaded puisne 
mortgagee to enforce mortgage against purchaser — 
Puisne mortgagee, if may be directed to redeem prior 
mortgages as condition precedent to getting decree 
— Liability of purchaser to account for profits, 

A prior mortgagee obtained a decree on his mortgage 
without impleading the puisne mortgagee in the suit. In 
execution of that decree, the mortgaged property was 
sold and purchased by a third party. The purchaser 
thereafter paid up the dues of another prior mortgagee 
who had also obtained a decree in a suit to which the 
puisne mortgagee was not a party. The purchaser took 
possession through Court and the puisne mortgagee filed 
a suit to enforce his mortgage against him. 

Held, (i) that a decree could be properly passed 
making the redemption by the puisne mortgagee of the 
two prior mortgages a condition precedent to his getting 
a.decree on his mortgage, if at the date of his suit those 

two mortgages were not barred by time; (rV) that the 

purchaser was not accountable to the plaintiff puisne 
mortgagee for the profits he had received since he went 
into possession till the time for redemption fixed in the 
suit. The purchaser in his character as the purchaser 
of the prior mortgagee’s rights had no legal right to 
collect the rents and profits as the prior mortgage was a 
simple mortgage, but as the purchaser of the right of the 
mortgagor he had the lawful right to do so. The collec- 
tion of rents and profits by him must be attributed to 
him in that character in which he could have lawfully 
• collected them k.ix.') in his character of the purchaser oi 
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the mortgagor’s interest. {Mitter and Khundkar^ //.) 
Sailenura Nath v. Amarendra Nath. 

I L E (1941) 1 Cal. 614 = 73 C L J 435 = 
45 C.W N. 630 = A.I.R. 1941 Cal. 484 
/ rior and subsequent — Sntt by each mortgagee 
without impleading the other — Purchase by each in 
execution of decree — Puisne mortgagee's purchase prior 
in point of lime — Suit by prior mortgagee purchaser for 
possession against him — Maintainability, 

VV here both the prior and puisne mortgagees sued on 
their mortgages without impleading the other as party 
defendant and each purchased the property in execution 
of his decree, and the purchase of the puisne mortgagee 
was prior in point of time and the prior mortgagee 
purchaser whose mortgage was a simple mortgage 
instituted a suit to recover possession from the puisne 
mortgagee purchaser. 

A’.rA/, (;) that the suit for possession was not main- 
tainable. The plaintiff qua mortgagee could not sue 
for possession, for his mortgage being a simple mort- 
gage did not give him the right to possession. He could 
only maintain such a suit in his character as purchaser 
of the equity of redemption of the mortgagor. But he 
did not acquire the interest of the mortgagor as his 
purchase at the Court sale was later than the puisne 
mortgagee's purchase; (A) that no decree directing the 
puisne mortgagee to redeem the prior mortgage could be 
passed in the suit, if at the date of the suit the claim 
under that mortgage was barred by time against the 
puisne mortgagee; {Hi) but that if the claim under the 
prior mortgage was still alive, It would be proptrfor the 
Court, on the principle of avoidance of multiplicity of 
Suits, to proceed on the footing as if a suit had been 
brought by the prior mortgagee purchaser to enforce his 
prior mortgage and pass a decree subject to the exercise 

of redemption by the puisne mortgagee. 
{Mitter and fChundkar, //.) SaiLENDRA NaTH v, 

Amarendra Nath. LL.E. (1941) 1 Cal. 614 = 

73C.L.J. 435 = 46 C.W.N.630 = 

A.I.R. 1941 Cal. 484. 

Prior and subsequent — Suit by prior mortgagee 
Without impleading puisne mortgagee — Decree and 
Jale Rights of purchaser and puisne mortgagee. 

Where a prior mortgagee who is not awaie of a sub- 
sequent mortgage sues on his mortgage without implead- 
ing the subsequent mortgagee and obtains a dec.ree. the 
purchaser of the mortgaged property in execution of that 

decree acquires the property as it exists at the date of 
the sale, discharged of the mortgage lien, but subject 
to the right of redemption of the non-impleaded subse- 
q^aent mortgagee. {Mukheriea and BinuaSy //.) 

Rowshan Khan v. Abdul Khaleq. 

45 C.W.N. 706 = 74 C.L.J. 1. 

-Priority Third mortgage in favour of 6rst mort- 
gagee to pay off the first and a second mortgage— 
Money for discharge left with first mortgagee— 
Payments not made-Effect-Second mortgagee if 
entitled to priority over first. See 19-10 Dig , Col. 923 
RAMACHARAN V, Raghubir Saran. 192 I.O. 68 = 

^ 13 R A. 289 

n* 1 transaction. See 1940 

Dig. Col. 923. Tkj Singh v. Hannu Prasad. 

^ 1911- 0.786 = 18 B. A 272. 

Av „ot paid 

ym rIgagte—SmI by mortgagor for possession after 

of-LiabUity of mortgagee to 
account for income of property. 

^ mortgagee was given possession of the mort- 
gaged property but the consideration for the mortgage 

nf th f mortgagor for posses- 

of the property after the expiration of the specified 


MORTGAGE, 

period should be regarded as a suit for redemption after 
taking of accounts. In such a suit, nothing is payable 
by the mortgagor on account of the principal as the 
consideration was never paid by the mortgagee, but the 
mortgagee is liable to account for the income of the 
property during the period of his possession. {Agarwala 
/.) BRAHAMDEO NARAIN RaI V. JAIKISHUN CHAU- 
DHURY. 193 1.0. 172= 13 E.P. 653= 7 B.E. 687« 

A.I.R. 1941 Pat. 462. 

Redemption— Mortgagee purchasing shares of 

same mortgagors— Effect— Remaining mortgagors, if 
can claim to redeem whole of remaining property. See 
1940 Dig., Col. 923. DuRGA PRASaD v. ChuNNI 

192 1.0.668=13 R.A.*354. 

Redemption— Puisne mortgagee not party to 

prior mortgagee's suit— Redemption by— Amount paya- 
ble — Method of calculation. 

If a puisne mortgagee was not a party to the suits 
instituted by the prior mortgagees for enforcement of 
their mortgages, the amount payable by him for redee- 
ming those mortgages must be calculated not on the 
footing of the decrees obtained by the prior mortgagees 
or of the price paid by the purchasers at the Court sale 
but of the securities. Subject to statutory restrictions 
that amount must be the outstanding principal together 
with interest calculated at the bond rates up to the date 
fixed for redemption. {Mitter and fChundkar, JJ.) 

Sailendua Nath v. Amarendra Nath. 

I.L.R. (1941) Cal. 614 = 73 C.L.J. 4S6« 
45 C.W.N. 630 = A.I.E. 1941 Cal. 484. 

^ Redemption— Right of— Subsistence— Point of 

time. See l940 Dig., Col. 924, Jagarnath PRASAD v. 
ChunILal. 1911.0. 647 = 13 E.A. 260. 

Right and remedy of purchasei — Sate in execution 
of mortgage decree — Person interested in equity of 
redemption not impleaded in mortgage suit. 

In cases where a person interested in the equity of 
redernption is not impleaded in the mortgage suit, the 
question whether the remedy of the purchaser in execu- 
tion of the mortgage decree is a suit against him for 
possession or for enforcement of the security 
itself would depend upon the fact as to 
whether the mortgagor was or was not a paity to 
the mortgage suit. If the mortgagor himself or 
the person in whom the mortgagor's rights w’ere vested 
was impleaded as a party defendant but some person 
interested in the equity of redemption, as for example, a 
puisne mortgagee, was left out, then the purchaser 
acquires not only the rights of the mortgagee plaintiff 

but the interest of the mortgagor as well, and he can sue 
for possession as purchaser of the mortgagor’s rights, 
subject to his first mortgagee rights being redeemed by 
the puisne mortgagee, and he in turn being allowed to 
redeem the latter in his capacity as a mortgagor. But 
when the equity of redemption is entirely unrepresented 
in the mortgage suit and the holder of the equity of 
redemption is not at all made a party to such suit, the 
iwsition of the purchaser cannot be higher than that of 
the assignee of the mortgagee's rights. As a purchaser 
of the mortgagee’s rights he cannot sue for possession 
and his only remedy would be to institute a suit for 
^forcement of the mortgage bond. {Mukheriea and 
Roxburgh^ JJ.) BIDHURANJAN SaRKAR V, SOLKMAN 

Pramanik. IX.R. (1941) 2 Cal. 209 = 

73 C.L J. 678 = 45 C.W.N. 883 « 

^ A.I.R. 1941 Cal. 618. 

- Rights of mortgagee— Mortgage of undivided 
share of co sharer — Subsequent partition. 

A mortgagee of an undivided share of one co-sharer 
takes the security subject to the right of the other co- 
Sharers to enforce a partition, and thereby to convert 
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what was undivided share of the whole into a defined 
portion held in severalty. The mortgagee, however, can 
neither compel a partition, nor claim to be a party 
to the partition proceedings as of right. After a parti- 
tion between the mortgagor and his co sharers, his 
security will be upon the divided share or separate allot- 
ment of his mortgagor. In other words, he can have 
no recourse against the parcels allotted to the other 
co-sharers with whom he has no privity of contract, but 
must pursue his remedy only against the properties that 
may be allotted to the mortgagor. In order, however, 
that the mortgagee may be so bound, it is a fundamental 
condition that the partition must be a fair and proper 
one. Merely because the original security was in respect 
of an undivided share, it does not follow that the mort- 
gagee should be held bound by a partition to which he 
was not a party, even w’here it is shown that such share 
had not received a proper allotment and the partition 
was the result of a collusive or fraudulent arrangement 
between the mortgagor and his co-sharers to the pre- 
judice of the mortgagee. (^Edgley and Biswas, JJ.') 
•Saradindu Mukherjee V. Jaharlal AGARWALLA. 

74 C.L J. 61 = 46 C.W.N 33. 

■■■■ ' — Rights of mortgagee — Simple mortgage — Pro- 
perty belonging to member of agricultural tribe — Inte- 
rest transferred — Punjab Alienation of Land Act^ S, 


^0. 

If a mortgagor gives his property as security^ for the 
payment of debt without surrendering possession, the 
implication is that he intends that the mortgagee should 
have power to enforce the sale of whatever interest he 
has which can be brought to sale by the Courts. In 
other woids, the intention is, that mortgage should 
operate as a simple mortgage over whatever interest can 
be brought to sale. In the Punjab where the T. P. Act 
is not in force and where by virtue of a local enactr^nt, 
S. 60, Punjab Alienation of Land Act, the Civil 
Courts are debarred from enforcing a simple mortgage 
by bringing the property to sale when the property 
belongs to a member of an agricultural tribe, the interest 
transferred in such a case would be a right to have the 
proper y leased out for twenty years for the purpose of 
paying off the debt. {Tek Chand and Beckett^ Jf.) 
Sampuran Singh z/. Ahmad Din. 

43 P.Ii.R. 277=A.I.R. 1941 Lah. 274. 


•Si m pie — Receiver . 

Where after a final decree on a simple mortgage, 
owing to the obstructive tactics of the judgment-debtor 
the decree-holder is not able to bring the property to sale 
and the property is allowed to deteriorate in value and 
the land revenue is not being paid,it is within the powers 
of the Court to appoint a receiver in the execution 

OI T and Bose. SUKHARANIA 

proceedings. \Stone, C./. ana oosc, j j j t ceo 

BAl r. LAXMIKANTRAO. , J,, ' 

gagt-lf can be onforcodagtiinU property not covered by 


"The right of snbrogation gives full right to enforce 
the previis mortgage bonds which have been redeemed 
and kept alive and therefore the persons claiming such 
rlaht have full right to enforce the earlier bonds even 
ala nst property not covered by the bond ." tb-r favour. 

.dlarriee, C.J. and P ^22= 

HAR. LAL. ^ ^ B 9^= A I E 276^ 

Subrogation-Right of prior to^ ame^n^^^^^^^ 

T. P. Act. See 1940 Dig., ^oi. 1911.0.647 = 

PRASAD V. CHUNILAL. ^ ^ 260- 

Suit to enforce claim on-Produetion of 
jfifTnffeteary-Production of copy neken enough- 

Admissions, effect of. 


MOTOR VEHICLES ACT (1939), S. 16. 

In order to enforce a claim on a mortgage the plaintiff 
is required to produce the original bond or its copy when 
circumstances exist which entitle the plaintiff to produce 
its copy. Cases, however, may occur where admissions are 
available to the plaintiff, admissions made in the course 
of pleadings or outside pleadings which go to prove his 
claim. In such cases he can rest on admissions alone and 
he need not produce and prove the original document or 
its copy. But the admissions must be sufficient to cover 
the entire claim and must relieve the pi intiff of the 
necessity of relying on the document or on any portion of 
it. If the admissions are not available or if they are in- 
definite or insufficient, then the plaintiff can succeed only 
in the ordinary way, that is in a mortgage suit, by pro- 
ducing the original bond or copy. {Bajpai and Dar, 

//.) Pearey Lal V. Hira Devi. 195 1.c. 50=’ 

14 R.A. 17 = 1941 O.W.N. 239 = 
1941 O.A (Supp ) 294= 1941 A.L.W. 172= 
1941 A.W.R. (H 0.) 18 = 1941 A.L.J. 33 = 

A.. I R. 1941 All. 160. 
Unregistered—Useof evidence— Limited purpose. 

Although a person cannot sue for redemption on the 
strength of an abortive or invalid usufructuary mort- 
gage, yet if he sues for possession and proves his title 
and then the defendant sets up adverse possession the 
plaintiff may prove that the character or the possession 
was not adverse to him by giving evidence of the factum 
of the unregistered mortgage though not of its terms. 
But where the plaintiff’s evidence as to ownership is 
vague, an unregistered mortgage cannot be used for 
proving the plaintiff’s title to the land evidence of the 
unregistered mortgage can be given only for “the 
collateral purpose of showing the nature of the defen- 
dant's possession.” {Roberts, C.J., Ba U and Dunkley 
JJ.) M^UNG DAW NA V. MaUNG Wa MaUNG. 

1941 Rang.L.R. 706 = 196 1.0 642 = 14 R.R 89= 

A.I.R. 1941 Rang. 261 (F B.), 
MOTOR VEHICLES ACT (IV OF 1939), S. 3 (1)_ 

Scope— Expiry of licence— Application for renewal some 

days after — Driving after expiry and before renewal 

Offence. 

Where a person whose licence for driving a bar has 
expired, does not apply for a renewal of bis licence 
until some days afterwards, he mu«t be held to be guilty 
of the offence of contravening S. 3 (1) of the Motor 
Vehicles Act, if he drives the car after the expiry and 
before the renewal of his licence. The subsequent appli- 
cation for and grant of the licence cannot have the effect 
of cancelling the offence committed by him before he 
obtained a renewal, {//orwill, /) PUBLIC PROSE- 
CUTOR V. KRISHNASWAMI. 64 L.W. 730 = 

(1941)2M.L.J. 1040. 

'fBurma) — S. 16 — Burma Motor Vehicles Rules 

— R. 24 (b) — Conduetor, if in charge of the bus— Over- 
loading — Who is to be charged. 

R. 24{b')ot the Burma Motor Vehicles Rules does not 
treat the conductor of a bus as a person in charge of it 
though in practice he attends to the passengers. In the 
case of overloading or carrying passengers on the 
footboard, the person to be prosecuted, would seem to be 
the owner or person in charge of the vehicle, and not 
the conductor. {Mosely, /.) RaDHAmOHAMOG v. 
THE KING. 1941 Rang. L.R. 587. 

-S. IQ— Rules under, R. 7 {!)— Offence under — 

Power of police to demand name and address of accused. 

There is no provision in the Motor Vehicle Rules or 
in the Act which authorises a head constable to demand 
the name and address of a person w'ho has committed 
an offence under R 7 (.1). {Din Mahomed, Jf) 

Devki nandan z'. Emperor. 197 1 0.136= 

A.I.R. 1941 Lab. 422. 
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MOTOR VEHICLES ACT (1939), S. 16. 

■S. 16 — Summons not indicating 7taiure of charge 
- Case taken up before date fixed — Legality of conviction. 

The practice of issuing summons under S. i6 of the 
Motor Vehicles Act charging the accused meiely with an 
offence under that section without indicating the nature 
of the charge against him, should be condemned. Where 
such a summons was issued to the accused and the case 
itself was taken up before the date fixed and the accused 
W'as not granted time to produce his defence, his convic- 
tion is not legal a d is liable to beset aside. {Skemp, 

J.) Ghulam Qadir Emperor. 

IL.R. (1940) Lah. 678 = 193 I.O. 673 = 
13B.L498 = 42 Cr.L,J. 48l = AI.E. 1941 Lah. 114. 


-Ss. 31 and 34 — Change of ownership of Vehicle 
Fresh registration~Necessily for — Rules under new 
Act not come into operation. See MOTOR VEHICLES 
RULES, 1930, Rr 6 (2). and 4 (4). 45 C.W.N. 111. 

S. 112 — Madras Motor Vehicles Rules, R. 138 — 
Aiotor lorry registered for private use^Oivner allo uing 
driver to carry goods of another for hire^Offence 
Where the registered owner of a motor lorry for 
private use suffers his driver to carry goods of another 
person for hire, he is unquestionably guilty of an of- 
fence under K 138 of the Motor Vehicles Rules which is 
punishable under S. 112 of the Motor Vehicles Act, 
{Laks/imana Rao, J.) GOVINDARAJULU NAIDU* 

192 I.C. 696= 13 R.M. 621 = 
1940 M.WN. 1268 = 42 Or L.J 320(2) = 
62 L.W. 948 = A.I.R. 1941 Mad. 352 = 

(1941)1M.L.J. 470. 
--- S. 112 and TJ. P. Motor Vehicles Rules 
(1940), Rr. 2 (g) SLUaiQ (viii)—0/fence under R. 79 
\Viii)^Ho>7crary Ma^is trate^ tf incofnp^tent totry^ 

R. 2 {g) of the Motor Vehicles Rules merely means i 
that^ the word ‘Magistrate^ means a stipendiary 
Magistrate where this word is used in the rules. The ’ 
mere fact that a person w’as charged with certain acts 

rnade offences by K. 79 (viii) is no reason for holding 

that the Magistrate trying the case must be such a 
Magistrate as is defined in the rules and that an 
Honorary Special Magistrate is incompetent to try it. 
{Befmett, J.) SoBha Ram v. EmpeROR 

439 = 1941 A.W,R.(C.C.) 73 = 
1941 O.L.R. 251 = 42 Cr.L.J. 860= 1941 O A. 146 = 
1941 A Cr.O. 81 (1) = 1941 O.W.N. 193(1) = 

A.I.R. 1941 Oudh 266. 

, ^^2 'This Act* — Construction — Conviction 

^ ^ account. 

ThewordsinS. 112 of the Motor Vehicles Act ‘con- 
victed of any offence under this Act' mean only convict- 
ed of an offence under the present Act and does not 
no ude convictions under the old Act of I9l4 and so the 

latter cannot be taken into consideration in fixing the 

FMP^D^f ' /) blSHUN NaRAIN z, 

Emperor 16 Luck 644 = 193 I.O. 340 = 

42 dne ®7=1941 O.L.E. 269 = 

42 Cr.L.J. 406 = 1941 O.W.N. 361 = 1941 O A 262- 
^41 A.W.R fO.C.)106 = A.lk 1941 Ondh 250 

_ 123 (1 ) — Contravention of S. 42 (1) 

inability of driver to conviction. 

® transport vehicle on the public road 

vehWe the use of that 

vik- f contravenes S. 42 (1) of the Motor 

Dublir nl'' '’ut'icleina 

S 191^ m ® P«™‘' is punishable under 

nbti- , P "'® PSt"'*' is to be 

Obtained by the owner makes no difference and a driver 

cannot escape liability for such driving on that ground 


MUSLIM DIS. OF MARRIAGES ACT (1939), S.2. 

{Lakshmana Rao, J.) PUBLIC PROSECUTOR v. FEVAN 
196 I.C. 633 = 54 L.W. 480=A.I,R. 1941 Mad. 845= 

„ . , , (1941) 2 M.L.J. 349. 

S. 128 (2) — Applicability, 

Before sub-S. (2) of S. 128 of the Motor Vehicles Act 
applies, it is the duty of the prosecution to establish that 
the offending driver was required under the provisions of 
the Act to give his name and address. {Din Mahomed 

J.) Devri Nandan z/. Emperor. 197I.C. 136 = 

A.I.R. 1941 Lab. 422. 
MOTOR VEHICLES RULES (1930), Rr. 6 (2) and 
4(4) — Change of ownership of Vehicle^Fresh regis^ 
tration — Necessity for — Rules under Motor Vehicles 
Act. 1939, not come into operation — Motor Vehicles Act 
1939, Ss. 31 and 34. * 

Before the new rules under the Motor Vehicles Act 
1939, came into operation, the old rules must be read 
subject to the provisions of the Act of 1939 after that 
Act has come into force. Under Rules 4 (4) and 6 (2) 
of the Motor Vehicles Rules of 1930 read in the light of 
.Ss, 31 and 34 of the Act of 1939, a Motor Vehicle must 
be registered afresh when its ownership is transferred, 
unless the Vehicle in question has been destroyed or has 
become permanently incapable of use. The mere fact 
that it was not in use at the time when the ownership 
changed is not enoueh. {Edgley, J.) GHISON RaM 
Hira Lall Emperor. 45 O.W N. Ill 

MUNICIPAL CORPORATIONS— meeting 

— Rinding nature. 

The acts of a meeting of a corporation are not abso- 
lutely binding on a subsequent meeting. {Nt yogi and 
Clarke, JJ.) C. B. PARAKH V. P, N RUDRA. 

I.L.E (1941) Nag. 266= 1941 N,L J. 211. 

Exercise of discretion by — Interference by Civil 

Court. 

Where a Municipal Committee acts within its rights 
in giving sanction for the construction of a building, its 
act being a lawful act cannot be interfered with although 
it may be prejudicial to an individual. The law has 
conferred discretionary authority on the Municipal 
Committee. If the Civil Court were to interfere with 
the exercise of its discretion as exercised it would be 
substituting its own discretion for the discretion of the 
Committee. The law does not intend Civil Courts to 
usurp the powers granted to local bodies or other corpo- 
rations but only to see that those who are vested with 
the authority do not exceed Us limits. {Niyogi and 
Clarke, //.) C. B. PaRAKH v. \\ N. RUDRA. 

I L R (1941) Nag. 266 = 1941 N.L.J. 211. 
MURSHIDABAD ESTATE ADMINISTRATION 
ACT« S. 19 — “Arrears of rent — Rent falling due before 
Act— If included. See 1940 Dig., Col. 926. SECRE- 
TARY OF State v. Syed Sadek Keza. 

193 I.O. 807 = 13 R.O. 463 = A.I.R. 1941 Cal. 167. 

MUSLIM DISSOLUTION OF MARRIAGES AOT 

1939), S. 2 (ii) — Suit for dissolution of 
marriage by wife — Husband neglecting andfailingto 
prervide for wife s maintenance for ten yearo — Husband 
on Magistrate's order paying mai*itenance to wife for 
some months during two years prior to suit — If debar f 
wife from relying on S. 2 {ii) in respect of earlier 
Period of ten years. 

A Muslim hu''band neglected and failed to provide 
maintenance for his wife for a period of ten years. In 
pursuance of a Magistrate’s order, however, he had been 
paying maintenance allowance to his wife for some 

months during two years preceding the suit by the wife 

for the dissolution of the marriage. 

Held, that the payment of maintenance during two 
years preceding the suit did not debar the wife from 
relying on S. 2 {it) in respect of the earlier period of lea. 
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JdaSLlM DIS. OF MARRIAGES ACT, (1939), S.2. 


MUSSALMAN WAKF ACT (1923), S. 2 


years as a good ground for the dissolution of her 
marriage. {Tyabji, J.) ASMABai v. UmER MaHOMED 
SIDIK MirZa. I.L.B. (1911) Kar, 114 = 

193 I.C. 847 = 13 R.S. 237=A.I.R. 1941 Sind 23. 

S. 2 CViii) Husband's ill 

treatment — Wife forced to degrading position of having 
to live with and being burden upon her parents — Effect 

^f. 

The wife was forced to live away from her husband 
for about 12 years on account of his ill-treatment and 
her life was being made miserable by reason of the fact 
that a return to her husband’s house was out of the 
question as it meant submission to conditions impossible 
to a self respecting woman. She was compelled to do 
without the society of her husband and could not marry 
any other person. She was forced to the degrading 
position of having to live with and be a burden upon her 
parents. 

Held, that it was reasonable in the circumstances to 
say that the husband was making her life miserable by 
cruelty of conduct within the meaning of S. 2 {viii) (<?). 
The fact that she could by resorting to distress warrants 
obtain from her unwilling husband Ks. 7*8-0 per month 
—a sum wholly insufficient for maintaining her in any 
comfort— was not enough to relieve her of her misery. 
{Tyabii, 7.) ASMABAI v. UmaR MahOMED SIDIK 
MIRZA. I.L.E.U941) Kar. 114 = 1981.0. 847- 

13 R.S. 237 = A.I.R. 1941 Sind 23. 


S. 2 (viii) {i)^Only very gross failure to render 

do wife her just rights will be considered by C ourt as 
ground for dissolution of marriage — Wife separating 
from husband due to ill-treatment — Ho real intention or 
positive effort on husbandf s part to treat wife as wife 
at all muck less to treat her equitably in accordance with 
injunctions of Quran— Case falls within purview of S. 2 


{viii){f). . -r 

It is only a very gross failure to render to a wife her 

just rights that could be considered by a Court as a 

ground for dissolution of the marriage. Where there 

has never, after the separation of the wife due to ill- 

treatment, been any real intention on the part of the 

husband or positive effort to treat the wife as a wife at 

all, much less to treat her equitably in accordance with 
the injunctions of the Quran, or even on a footing which, 
having regard to human imperfections and to the circum- 
stances of the husband, could be considered as an honest 
effort in that direction, the case falls within the purview 
of S. 2 (juiii) (/■). {TyabU, J.) ^SMabai UmaR 
Mahomed Sidik Mirza. I.L R. (1941) Kar. 114- 
1931.0. 847 = 13 R.S.237=A.I.R. 1941 Sind 23. 


^,^^ApplicabilitySuitby wife before Act- 
'd coming into force during pendency of appeal. 

A wife sued for a declaration that her marriage with 
er husband had come to an end on account of hercon- 
ersion to Christian faith. The suit was decided before 
ct VIII of 1939 came into force. During the pendency 
f the appeal Act VIII of 1939 came into force; 
kw, that the right claimed by the w.fe had not 

ested in her under any statute and consequently she 

ould not insist that that right 

939 by Uich no marriage was ^ssolved “«ely on 
^ 1 s rtf faith (.Din Mahomed, /.) FaZAL 

ccount of change 01 taiin. V <,07 = 13^.1, 451 = 

Iegum V . Hakim Ali. 193 1.O. 1 


roHtrictt'rrr'lt^ispective in its operation 

^ r fter"tN AcfcTmlir ?omr“ rlnun- 
u tfok place before the Act came into force, the 


marriage would be dissolved automatically w’ithout any 
decree of Court. (Beckett, J,) RaBIAN BiBI v. 
Ghulam All 196 I.C. 139 = 14 R.L. 135= 

43 P.L.R. 394 = A.I.R. 1941 Lah. 292. 

S. 4— If retrospective. See 1940 Dig., Col. 927! 

Mt. Mariam v. Fazal Karim. 191 I.C. 420= 

13 R.L. 299. 

S. 4 — Retrospective effect. 

The words “the renunciation .... shall not by itself 
operate to dissolve the marriage,” are incapable of the 
interpretation “never has had the effect of dissolving 
the marriage.” Indeed, the words of the statute are 
capable of only one meaning, namely, in future.-7he 
renunciation will not dissolve a marriage. The enact- 
ing words being unambiguous, there is no occasion to 
resort to the preamble for aid in construing the statute. 
The Act is therefore not retrospective. Before the 
passing of the Act the law was that a marriage between 
Muslims became, under the texts, null and void, on 
either party apostatizing. (Monroe, /.) RaShid BIBI 
t>. Tufail Mahomed. 196 I.C. 127=14 R.L. 126= 

A.LR. 1941 Lah. 291. 
MUSLIM PERSONAL LAW (SHARIAT) AP- 
PLICATION ACT (XXVI OF 1937), S. 2— Effect 
of. See 1940 Dig., Col. 927. MOHIUDDIN Ahmed v. 
Sofia Khatun. 192 I.C. 693 = 13 R.O. 339. 

Petition pending on date of repeal of Act 

—Order made after repeal— If ultra vires— General 
Clauses Act, S. 6 (e). 

A petition under S. 5 of the Act of 1937 which was 
pending before the District Judge on ths date when the 
repealing Act of 1939 came into force does not automa- 
tically lapse, and a final order passed by him on that 
petition after the repeal of the Act is not, therefore, 
ultra vires. There being no provision in the repealing 
Act of 1939 affecting proceedings which had been initia- 
ted under Act of 1937 when it was in force and were 
pending at the time of its repeal, the matter is governed 
by S. 6 (e) of the General Clauses Act. (Tek Chand and 
Beckett, //.) Karim Shah v. mst. Zinat bibi 

195 I.C. 304 = 14 R.L. 62 = 43 P.L R. 103= 

A.LR. 1941 Lah. 176. 
MUSSALMAN WAKF ACT (XLII OF 1923), (as 
amended by Bombay Act 1936)— Applicability to 
Bombay Presidency. See 1940 Dig., Col, 927. Pir Shah 
D iNO Shah v. District judge, Hyderabad. 

191 I.C. 429=13 R.S. 132. 

Plea as to inapplicability of Act— District Judge 

if can decide. 1940 Dig., Col. 927. Syed ABDUL 
Hadi V. ABDUL Latif. I.L.E. (1941) Nag. 613. 
S. 2 (e) — Wakf— Dedication— What constitutes 

—If to be by beneficial owner — Dedication by trustee — 
Validity. 

“Wakf” as defined by S. 2 (^ of the Mussalman 
Wakf Act means the permanent dedication by a person 
professing the Mussalman faith of any property for 
any purpose recognised by the Mahomedan Law as 
: religious, pious or charitable. The purpose of benefit- 
I ing a Madressa is a purpose recognised as charitable by 
, ihe Mahomedan Law. It is not how'ever necessary that 
the dedication should be by a beneficial owner. There 
I may be a dedication by a trustee as well, though of 
I course he must keep within the terms of the trust. 
Where certain persons collect monies for the purpose of 
building a Madressa and then build the same, and the 
trustees purchase immovable property out of the funds 
of the Madressa and execute a declaration of trust 
admitting the purchase for the support of the Madressa 
and declaring that they hold the property upon trust, in 
substance for the Madressa, there is a good dedication 
for the purpose of a wakf. (Beaumont, C./. and Sen, 
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MUSSALMAN WAKF ACT (1923), S. 3. MUSSAL. WAKF VAL. ACT ( 913), S, 3. 


j.) Emperor v. Gulamhussain alibhoy. 

I LE. (1941) Bom. 328 = 194 I.C. 115 = 
13 R.B. 362 = 42 Cr.L.J. 5i7 = 43 Bom L.R. 152 = 

A.I.E. 1941 Bom. 152. 


(as amended ty Bombay Act of 1935), S. 3— 

Applt<ahility~Miitaiualli of ivakf holiiivg property of 
wakf xuithin iunsdiction of Local Court — Liability to 
furnish particulars . 

S. 3 of the Mu'ssalman Wakf Act applies to any pro- 
perty of a wakf within the jurisdiction of the local 
Court. So that if one finds a mutawalli with property 
within the local limits of the Small Causes Court at 
Bombay, it is clear that he ha.s to furnish the required 
particulars, although other properties of the wakf may 
be situate, and tho'e who benefit from the wakf may be 
resident outside Bombay or outside British India. 
(Beaumont, C.J. and Sen, J.) EMPEKOR r. GuLam 
HUSSEIN Al.IBHOY. I. L.R ( 1941) Bom. 328 = 

194 10.115=13 R.B 362 = 42 Cr.L J. 517 = 
43 Bom L.R. 152= A.I.R. 1941 Bom. 152. 


Ss. 3 and 4 — Powers of Court — Nature of — 

Judicial or admimstraltve. 

Per Young, C. J. — The Mussalman Wakf Act merely 
confers administrative powers upon the “Court’’. The 
object is to have on record full particulars of all wakf 
property and to enforce that the Mulwalli shall honestly 
carry out the provisions of the trust imposed upon him. 
and to have in a convenient place information available 
to the public, or to any beneficiary of the wakf, in order 
that they may see whether the wakf property is being 
properly adminisleied and, if it is not, that any one may 
file an information against the Mutwalli so that the 
penalty imposed by S. lO of the Act may be inflicted 
upon him. The ‘‘Court" is nowhere in the Act said to 
be acting in its judicial capacity. (Young, C.J., Tek 
Chand and Heckett, JJ.) SHIA YOUNG MEN’S ASSO 

ciatiun, Punjab. Lahore Saved Fateh ali 
Shah, I.L R. (1941) Lah. 396= 194 I C. 361 = 

13 E.L. 532=43 P.L R. 208 = 
A.l R. 1941 Lah. 145 (F.B.) ‘ 

■ S. b— Construction — No statement dtlivered 
under S, 7i~^Offence under S. S'^Jf committed . 

On the wording of S. 5 of the Mussalman Wakf Act, 
there cannot be any offence under that section unless a 
statement has been delivered under S. 3 of the Act. 
S. 5 cannot come into operation unless S 3 has been 
complied with. (Beaumont, C /. and Sen J.) 

Emperor z/. Gulamhussain ALIBHOY. 

,OT>T. } (1941) Bom. 328 = 194 1.0.116 = 

13 R.B. 362 = 42 Or L.J, 617 = 43 Bom L R. 152 = 

A.I.R. 1941 Bom. 162. 

S. 10— Jurisdiction to punish offence — District 
Court — If empowered^Plea that property is not 
wakf ^Jurisdiction to hold enquiry— Cr. P, Code, 


It is not correct to hold that the District Court is t 

Court which can impose the fine provided in S 10 

the Mussalman Wakf Act. S. 10 of the Act creates 

offence and says in so many words that the omissi 

described in the section is an offence. Since there is 

Court mentioned in the Act as the Court which shall I 

offences under S. 10, it follows that the Court which c 

try those offences is the ordinary Criminal Court / e t 

Court indicated in the Cr. P. Code, which can ’try'k 

offences, in view of S. 29 (2). Cr. P. Code. It would 

contrary to all principle that the Court of the Distr 

Judge should have power to punish offences under S ] 

for in such case the Court of the District Judge would 

Virtually In the position of prosecutor and Judge at t 
same time. ^ ak x 


Quaere : whether in proceedings under S. 10, the Dis- 
trict Judge has jurisdiction to hold an enquiry into the 
nature of the property where the alleged mutawalli 
denies the existence of the 7vakf. (Burn, J,) SvED 

ISMAIL Sahib v. Ethikasha Sarguru. ’ 

54 L.W. 377 = 1941 M.W.N. 867(2)= 

I A.l R. 1941 Mad. 897= (1941) 2 M.L.J. 641 

S. 10-Power of District Judg^—£„quiry into 

nature of property. 

The District Judge has no jurisdiction in proceedings 
under S. 10 of the Mussalman Wakf Act to hold an 
enquiry into the nature of the property where the alleged 
Mutwalli denies the existence of the wakf. (Young, C, 
J., Tek Chand and Beckett, JJ.) SHIA YOUNG Men’S 

Association, PUNJAB. Lahore ». Saved Fateh 
AL i Shah. I.L.R. 11941) Lab. 395 = 194 l.O 351=. 

13 RL. 632 = 43 P.L E. 208= 

A.l R. 1941 Lab 146 (FB.> 

S. 10— Power of District Judge— Imposition of 
fine—Cr. P. Code, Ss. 28 and 29. 

The District Judge is not empowered himself to 
impose a fine on a Mutwalli under S. 10 of the Mussal- 
man Wakf Act. when be has not complied with the 
provisions of the Act. It mu<t be dealt with by » 
Court constituted under the Criminal Procedure Code 
(/■ e.) by a Magistrate. (Young, C J., Tek Chand and 
Beckett, JJ,) SHIA YOUNG MEN’S ASSOCIATION^ 
PUNJAB, Lahore 2/. Saved Fateh ali Shah. 

I.L.E. ( 1941) Lab 395 = 194 I.C 361 = 13 R.L. 632= 
4SP.L R. 208 = A.IB. 1041 Lab. 146 (F.B.). 

fas amended by Bombay Act XVIII ot 

1935), S, 10- B and R. 26 — Compliance — Sanction- 
Grant of — Form o. — Formal sanction — If necessary. 

Where a person is called upon to deliver accounts 
under S. 3 of the Mussalman Wakf Act and fails to da 
so, and the Court, holding that the person fell within the 
terms of Act, directs that the papers be sent to the 
Public Prosecutor of Bombay in order that he might 
lake the appropriate action against that person, that 
sufficiently complies with K. 26 of the Rules under the 
Act which prescribes the manner of giving sanction under 
S. lO-B of the Act as amended by the Bombay Act of 
1935 though it would be better to give formal sanction 
independently of the judgment in the case under S, 3. 
(Beaumont, C.J. and Sen, J.) EMPEROR v. GuLaM- 
HUSSAIN .ALIBHOY. I L.R. (1941) BOID. 828 = 

194 I.C. 115 = 13 R.B. 362 = 42 Cr.L.J.617 = 
43 Bom L.R. 162= A.I.R. 1941 Bom. 162, 

MUSSALMAN WAKF VALIDATING ACT 
(VI OF 1913)— Wakf subsequent to and apart from 
provisions of— Validity— Test to be applied. See 1940 
Dig., Col. 928. KaNIZ KuBRA BIBI V MtiZAFFAR- 

192 I.C. 410 = 13 R A. 321. 
s. 3, Proviso— of— Ultimate gift t9 

proper acts of charity"— Validity of wakf. 

Per Mittcr, /.—The proviso to S. 3 of Act VI of 
1913 does not effect any change in the Muslim concep- 
tion but simply slates what the Muslim law is. The 
effect of that proviso mu.'t, therefore, be judged by the 
principles propounded by Muslim jurists. According to 
them there are two distinct principles \ One is analogous 
to the cypres doctrine. The other principle is that a 
wakf will not fail for mere vagueness or uncertainty of 
the object. For w’hen the object is not specified by the 
wakif, the usufruct is to be applied to the benefit of the 
poor. The proviso to S 3 of the Act states that the 
ultimate benefit in a mikl aPau/ad can also be impliedly 
reserved for the poor or for any purpose recognised by 
e Mussalman Law as religious, pious, or charitable 
purposes of a permanent character. Those purposes 
need not be expressed in clear terms in the wakfnama. 
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MUS3AL. WAKF VAL. ACT (1913). S. 3. - 

If in the wakfnama the wakif designs the ultimate gift 
to “proper acts of charity”, these words used in the 
wakfnama will imply a gift to the poor, which is an 
effective gift, and the wakf will comply with the provi- 
sions of the Act. Further, if the wakf deed manifests 
an overriding intention to give to charity in the contin- 
gency of the failure of the descendants of the wakif, 
that would call in the application of the doctrine. 

Per Kktindkar^ J . — If the objects of the wakf are 
indicated with reasonable certainty, it is not necessary 
that they should be named. A gift for “Kar i khair’' 
(works of charity) in a deed of wakf cannot be condem- 
ned as vague and indeterminate, as the objects of the 
donor^s bounty are possible of asceriainment by refer- 
ence to the principles of Mahomedan Law. Even if the 
expression “Kar-i-kbair” does not indicate the objects of 
bounty intended by the wakif with sufficient certainty, 
the doctrine of could be invoked {Mitter and 

Khundkar^ J J ') MAHOMED HaSHIM ALI KHaN i/. 
IFFAT ARA HaMIDI BEGUM. 74 C L.J. 261 

S. 3 — Validity of Wakf — ■ Condition. See 

1940 Dig., Col. 928. Mahomed An v Dinesh 
Chandra Roy. 193 I.C. 540 = 13 E.C. 413 

' S. 3, Proviso— — Construction of 
deed. 

Where among other things a deed of waqf recited that 
*if, may god forbid, there be extinction of my descen- 
dants, at any time, the amounts allotted above to my 
heirs, shall be utilised for some charitable purposes 
according to the scheme to be prepared by Court and the 
Court shall, in that case, have power to utilise the 
money only for such kare khair as would be correct and 
valid according to entire Mahomedan religion. It was 
held that the words kare khair were used in a larger 
sense so that money may be devoted not only to 
objects oikhairat but for objects which might or might 
nol be charitable and that the settlor deliberately used a 
wider language to give a greater discretion to the Court 
and to the mutwalli to administer the trust. It was held 
further that the condition laid down in the proviso to 
S. 3 of the Mussalman Waqf Validating Act had nol 
been duly complied with and the waqf failed for uncer- 
aintv. (BaiPai and Das. MaHOMFD VuSUFv.. 

AZIMUDDIN. I.L.R ( 941) All. 443= 196 I.C. 324 = 
14 BA. 145 = 1941 A.L.W. 609 = 1941 A L.J. 269 = 
mi A.W.B. <H.O.) .VS- tlA. <|;K,S 

3 3 Proviso— Maintenance of family— If pious 

purpose. ■ 1940 Dig..Col.^929, MomuDD.N A^HMED 


V, Sofia KhatuN. 192 I.C. 693-13 E.c. 339. 

4— Degree of remoteness permissible. See 
1940 Die , Col. 929. MOHIUDDIN AHMED v. SOFIA 
IcHATUN. 192 1.0. 693=13 E C. 339. 

Alteration— Notice to recorded owners 

^Th"Jevenue officer must serve notice of the proceed- 
ings on the recorded owner if the ent.J^es m the revenue 
papers are proposed to be altered to h.s disadvantage. 
F.C.) RUR SlNGB r.. 

Alteration— Permissibility. 

Aiierauvn incorporated in a 
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MUTATION. 

Revenue officers in mutation proceedings have a res- 
ponsibility to ensure that so far as possible the revenue 
records are correctly maintained, and especially in the 
case of colony tenancies governed by statements of 
conditions and executive orders of Government, it is the 
duly of revenue officers to examine carefully all* Govern- 
inent records that may be available at whatever stage 
the attention of such revenue officers is directed to the 
existence of such records. Therefore, the Commissioner 
hearing an appeal from an order of the Collector should 
not reiuse to allow the parlies to place on record 
rriaterial not before the Collector to establish the nature 
of the tenancy to which succession is being decided. 
{mtchell, F.C,) ALAM KhaTUN V. Mehr WaLI 
Mahomed. 20 Lah.L.T. 130. 

— Duty of Revenue officer — Judgments of Civil 
Court. 

There is an obligation laid on all Revenue Officers to 
brirg the revenue records into conformity with fact and 
in particular to incorporate therein any final judements 
of Civil Courts. Therefore, when it is brought to the 
notice of a Revenue Officer that there js in existence a 
judgment of the High Court on which one cf the parlies 
bases his title, he should insist on the production before 

in question in order to 

enable him to satisfy himself that the order passed is in 

accordance with the order of the High Court. (Alan 

Mitchell, PC.) IBRAHIMS. MaDHOSinch. ^ 

20 Lah.L.T. 67. 

——Duty of Revenue Officer— Mistake in document 

— If can be rectified. 

^ It IS the duty of the officers in mutation proceedings to. 

made and registered If 
there has been a mistake, that mistake can be rectified 
no by a Revenue Officer in mutation proceedings ruT 

LIME CO. V. Raja Mohammad Afzal Khan 

20 Lah,L.T. 11 . 

In mutation proceedings revenue officers are renuirpH 
to reach a decision, in so far as they are able to do in> 
sumniary proceedings, as to the disputed title to the 

findl ^Hi iH*c fr* on a mutation is not a 

final adjudication on a question of title, it is the formal 

recording of what the revenue officers dealing with the 

to bland the 

final adjudication on a question of title between parties 
IS a matter for the Civil Courts, except in so Ur 
legislature m^ay by special statute take away the iurisdic 
tion of the Civil Courts in regard to certain mllell and 
confer that jurisdiction on another authority (Alan^ 
Mitchell, P.C.) MeLU 2/. GaJJU. 


If confers title. See 1940 


Salamat Rai V. Mokand Lal. 


Oral transaction — Practice. 


20 Lah.L.T. 183> 

Col. 929. 
191 10. 190 « 
13E.L, 269-. 


The practice m regard to mutation proceedings is that 
the person who al eges an oral transaction in his favour 
which IS not admitted by the other party must he r. 
fused mutation and left to seek his remedy in the 
Courts. F. C.) Rur S.NGh" 

20 Lah.L.T. 146. 

Order behind back of party—Legality^ 

An order passed in mutation proceedings behind tbp 
back of the party concerned is irregular, and is liablp 
be cancelled in revision. (Garbett, P.C.) ^iiAXiieA^ 
ALI V. Rala Ram. 20 Lah.L T. 14 

Proceedings in— Nature of. See\9A0Ti\a r«i* 


Materials 


^ tJL^es— KISHWAP BUX ROY v. GoPal Bux R at 

-Duly of rtvenut offictrt-Colony ^ WX Rai. 

ials newly flacod in af pool. I-'’ tir.G.j 236.. 


'at. 

/dvocare Hijh Court 
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MUTATION. 

' 'Rtvirw of ordir — Duty of officer to summon party 

concerned. 

A Revenue Officer cannot review bis own order passed 
in mutation proceedings without summoning the party 
whose rights are in issue. {Garbett, F.C.) DaROPATI 
DEVI 7'. Sahnji Mal. 20 Lah.L.T. 13. 

MYSORE ACTS AND REGULATIONS ETC. 
Civil Courts Act (I of 1883). 

Civil Procedure Code CHI of 1911). 

Companies Act. 

Court Fees Act CIII of 1900). 

Criminal Procedure Code (II of 1904). 

District Boards Act (III of 1926). 

High Court Act (I of 1884). 

Hindu Women's Rights Act (X of 1933) 

Inam Rules (1867). 

Income-Tax Act (V of 1923). 

Insolvency Act (VI of 1911). 

Land Acquisition Act (VII of 1894). 

Land Revenue Code (II of 1888). 

Limitation Act (IV of 1911). 

Motor Vehicles rules. 

Negotiable Instruments Act (VII of 1917) 
Registration Act. 

Religious and Charitable Institutions Act 
(VII of 1927). 

Transfer of Property Act (IV of 1918). 

MYSORE CIVIL COURTS ACT (I OF 1883), 
S- 17*A — Applicability — Appeals before High Court. 

S. l7 A is not inapplicable to appeals dispo-^ed of by 
the High Court. The word “appeal*’ in S. 17-A refers 
to appeals before the High Court also. {Singaravelu 
Mudaliar and Venkataranga 1 yengar^J J.') .'jRi RaNGA- 

CHAR r. Srirangachak. 19 Mys L. J 216 = 

46 Mys.H C.R. 477. 
~ 3« 17-A Construction'^— Appeal— ^IV hen can be 

said to be disposed of '"without contest"' — Settlement 
betweenparties after hearing in part — Right torefund 
of Court fee. 

Contest in an appeal begins at the time when, after 
being posted for hearing, the appellant’s advocate 
begins his arguments. Till that stage the appeal is 
merely in the stage of a contentious appeal and not a 
contested appeal. The moment the arguments com- 
mence, the contest begins, after which even if the parties 
report compromise or settlement, they are not entitled to 
a refund of the institution fee, {Singaravelu Mudaltar 
and V enkataranga Iyengar, //.) Sri RANGACHAR v 

Srirangachar. 19 Mys.L J. 216 = 

, 45 Mys H C B 477. 

MYSORE CIVIL PROCEDURE CODE (III OF 

1911), S. ^—Suit of civil nature—Suit for declaration 
that plaint mutt and not defendant mutt is main mutt— 
Maintainability^Right to exclusive use of particular 
name such as “vyasaraya mutt.’' 

The question whether one or other of two rival mutts is 
the main mutt is a question affecting the status or legal 
character of the mutts, although no mutt has an 
absolute or exclusive right to a particular name, such as 
vyasaraya mutt" to the extent of entitling that mutt to 
prevent the assumption of that name by another mutt 
A suit for a declaration in regard to such status or 
legal character would lie in the Civil Court, and is not 
barred under S. 9, C. P, Code. {Aidul Gham and 
Suiraman.a Aiyar, JJ.) Sri Vidva VaRIDHI 

Thirtha Sripadangalavaru V. Sri Lakshmi 
manogna Thirtha Sripadangala Varu 

45 Mys.H.C.E. 362 = 19 Mys L J. 46. 

». 11 Connected suits — Common judgment based 


on findings recorded in one^Separaie decrees— Appeal 
against one only^ Maintainability. 


MYS. C. P. CODE (191 ), S. 11. 

There is no warrant or authority for the theory that a 
decree which has not been reversed or modified in 
appeal review or rev.s.on or set aside in appropriate 
proceedings on the ground of fraud or any other reason 
or declared as not binding on one of the parties to it’ 
can yet be superseded by the result of another suit’ 
Where two suits are tried together, a suit for partition 
of certain items of properties and a suit for declaration 
in respect of some of those items of properties, and a 
common judgment IS given or two judgments are nro- 
nounced one dependent on the other, it cannot be Lid 
that U IS really necessary to appeal against the judgment 
and decree in one of the two suits only, namely the suit 
for declaration, and that the appellate decision in the 
suit which IS taken in appeal will supersede the decree 
in the connected suit. In such a case the declaratory 
decree in one suit based on the findings arrived at in the 
other (partition suit) is superfluous. If the decree in the 
connected partition suit -is not appealed against and 
becomes final, the appeal in the suit for declaration is 
incompetent; any decision given in that appeal would 
also be superfluous and would leave the decree in the 
other suit unaffected. {Reilly, C.J. and Subramanya 
Aiyar, J.) AVESHA BiBI k Mirza ABDULLA BaiG 

46 Mys.H.C.R. 287 = 19 Mys.L. J. 192, 

' ^ Directly and substantially in issue 

Matter not raised or made subject of issue— Ho finding 
givcn^/fifi judicata. ^ 

For a matter to operate as r,rj judicata, it is not 
necessary that the point should be specifically put in 
issue and a formal finding recorded. To attract the nro- 
visions of S. 11. it is sufficient if the matter is substan- 
tially and directly in issue in the previous suit. If the 

decree m the previous suit necessarily involves a finding 

on the issue raised in the subsequent suit, that is suffi- 
cient for purposes of S. 11. But where a point was not 
raised in the prior suit, when there was no issue at all 
about It and no finding was given regarding that point, 
t he decree in that suit cannot be taken to operate as res 
mitcata on the point in the later suit. If there was a 
definite finding on a specific point raised in the prior 
suit. It rtiust be said to have been directly and substan- 
tially in issue, and if it was disposed of after contest 
that would operate as res judicata in a later suit! 
{Nagenoara Iyer and V enkataranga Iyengar, //) 
RANGACHAR v. SeSHADRI IyENGAR. 

19 Mys.L. J. 202 = 46 Mys.H.C.E. 403. 

^•11 Directly and substantially in issue — Prior 
suit for declaration of title to land as owner— Dismissal 
—Subsequent suit for declaration of right of easements 
of light and air right of way and of right to discharge 

rain tvater, itc.—If barred. 

In 1936, L the owner of a house and site, sued for a 
declaration of his title to a strip of land adjoining the 
site, claiming to have bought the same along with ihe 
houseand site in 1934, and for an injunction to restrain 
the defendant from interfering with his enjoyment of 
that strip w’hich he alleged was part and parcel of the 
land which he purchased under the sale deed of the 
house and site; he also alleged that he was in possession 
of It, and that he had been in open and continuous 
enjoyment of it for 12 years adversely to the 
claim of any other person. The suit was dismissed on 

f of the strip of 

land, that the defendant was the owner thereof, that L 

hadnn Po^s^'on and that he 

had not also shown that he had been in possession for 

12 >ears as alleged. Subsequently in April 1938 L 

sulun^Q^Q house and site to his wife N. V filed a 

iin! L defendant for a declara- 

tion that as owner of the house and site, she was en- 
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titled to several easements over the strip of land adjoin- 
ing the site of the house, namely a fight to light and air 
for her house, a right of way over it, a right to discharge 
rain water on it and to take sewage water and surplus 
water across it by a drain, and a right to use a privy in 
the strip; she also claimed an injunction restraining the 
defendant trom interfering with her enjoyment of any of 
those easements. It was pleaded that the dismissal of 
the prior suit by L precluded his transferee N from 
afterwards suing successfully to establish right of ease- 
ment over the strip of land. 

(1) that so far as the claim to the easement of 
light and air was concerned, N should not be shut out 
and was not precluded from claiming the same in her 
•suit by reason of the unsuccessful suit brought by her 
husband and assignor, Z., claiming to be owner of the 
strip of the land; (2) that with regard to the claim of the 
other easements, the position was quite different; in the 
case of these other easements, AT had to show, in order 
to succeed, that she and her predecessor-in-title were not 
only peaceably and openly enjoying the easements but 
had been claiming title to them as easements and as of 
right for_ the necessary period of 20 years. L having 
claimed in the previous suit to have been in possession 
and enjoyment of the strip of land by right of owner- 
ship, it was irreconcilable with the theory that he was 
claiming these easement rights, and therefore the suit in 
respect of these other easements was clearly barred. 
{Reilly, C.J. and Subramanya Aiyar. y.) Rama- 
MURTHi V. NaraSAMMA. 19 Mys.L.J. 339. 

S, 11, Expl. IV — Might and ought'" — Meaning 

of — Alternative or inconsistent pleadings — Failure to 
raise — If operates as res judicata. 

Alternative pleadings are allowed and may often be 
necessary. Apart from claims for alternative reliefs a 
plaintiff may base his claim on two or more different 
sets of facts or on alternative legal results from the same 
•set of facts. A defendant likewise may resist a plaintiff’s 
claim by denying or refusing to admit the facts alleged by 
the plaintiff or by denying the alleged legal consequences 
from those facts or by pleading in addition to the facts 
alleged by the plaintiff, further facts leading to different 
legal consequences. Or he may adopt all those lines of 
defence ; and if he can do so, he ought to do so in order 
that all his defences may be before the Court. But 
■neither a plaintiff nor a defendant is required or permit- 
ted b> the Code to allege facts which he does not know 
or believe to be true. It cannot therefore be said that 
a party ought to make an allegation of fact within the 
meaning of Expl. IV to S. II, C. P. Code, unless he at 
least believes it to be true, though it may subsequently 
be found lo be true. In such a case omission to plead 
such an alternative or inconsistent allegation of fact 
cannot have the result of constructive res judicata under 
Expl. IV toS. 11, C. P. Code. {Reillyy CJ. and 

K • N m « . ^ HT ft »TT^Trx ft nn ft 
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Subrahmanya Aiyar, Jf) NaGAPPA v, NanJUNDAPPA. 

46 Mys.H.C.R. 213 = 19 Mys.L.J. 146. 

- Q ^—APPeal~“ Assignee of decree applying for ^ cne 

execution^bjection by attaching decree-holder of sioner as required by S. 92, C. P. Code. 
decree assigned— Dispute— If falls under S, 47— that on the allegations in the plaint the 

r\ Appealability — O. 21, Rr. It and 53 (3). dant was a trustee against whom there were* 

Order APP ^ 7 attaches a decree of breach of trust in respect of a trusf 


MYS. C. P. CODE (1911), S. 92 

such entitled to execute that decree. The order passed 

n the case IS therefore appealable. The fact that the 

judgment debtor under that decree does not oppose the 
app.ication of the assignee does not make any Sfference 
or ake the case out of S. 47. (ATa.^s^ara A.yTiaZ 

N. Subbarayappa T 

J ALANAPPA. 45 Mys.H.C.E. 621.' 

Arhii 7-‘ - “Private transfer’’— 

Arbitraoon and award after attachment— Distribution of 

property effected-Award filed in Court and 
decree of Court— If void. See J940 Dig Col 

NANJUNDAPPA f. JlNNADATHAPPA. ® ’ 

o QO C- . o Mys.H.C.E. S47. 

jMy^ere Religious and Charuable /nsii/ueion77et 

oftlft vTafe:;ofV:fnaTe" b1‘rom“ 

dicate or establish .he right of the public in reTne^oT' 
public trust, comes within the scope of S o| r p'* 
Code, and cannot be maintained C. P. 

the Deputy Commissioner. The plaintiffs 

habitants of a village brougid a It frltdT h"' 

S^TraJleled to"6"ero;°g":^‘t ’ 

alleged that ablut 25 yt rf ago fie tfe'd 

pointed manager on behalf oDhe inhabi ams Vthe 
lage to manage the affairs of ihe temp e fiaf the '' 
perties were delivered to him that he a P™' 

meet the expenses of the temn e inrlndf .t to 

arcliaka out of the income of the " salary of the 

the affairs of the remple propeJty^'haUhTdef 
some time neglected to inanaee men ^ 1 
to meet the expenses and misapproprfat'ed the ' *'* 
the properties reducing the affahs of le^f 
chaotic condition. It was further elfe a**”? ® ® 
meeting of the villagers a resolution a^“‘ “ 

mg the defendant from management Tnd femov- 

failed to deliver the pr1i;;rffes .o 
Villagers resolved to file the suit rhf*i\ the 

three other villagers filed tre suit on heh” 
villagers after obtaining permission of thi^ 

O. 1. R. 8, C P. Code.^ Th™ pLTnffffs n 
declaration of the title of the te‘!nple and ® 

the properties in suit, for deliverv^of ‘o 

said property, for a direction to the d^efendtnJ? a**® 
an account of his management and render 

The defendant pleaded fhTt th; tempiL^^^^^^^^^ 
family and that the properties wfre ^nd 

ancestors, and that the suit was barred 
brought without the sanction of the D^put^ComL^" 


rder^APPeaiaotiiiy'^'-f. 

An attaching decree-holder who attaches a decree 

obtained by his judgment debtor is a 

♦Kp holder of the decree attached under O. 21, K. os 

An asstnee of a decree is likewise a representative of 

ot ?h^'‘hoWerr/the decree attached and assigned and as , 

Y. D. 1941—57 


Of breach of trust in respect of a trust created f 
he purposes of a religious nature, that the rLjpfo*^ 
really came under S. 92, C. P. Code fh,^. l 
differently in order to evade the application 
section, and that the suit fell under S 92 p t>°jl 
S. 92 (2). C. P, Code, therefore barred the sll/ 

permission of the Deputy Commissioner wa? not ob! 

Held, further, that S. 40 of the Mysore T?pi- • 

Charitable Institutions Act also barred the 

wu iue suit, as the 
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Muzrai officer had power to take action under S. 17 of 
the Act. {^Abiul Cham and Subrahmanya Aiyar^ JJ.) 

SUBBIAH V. Venkatagiriyappa. 

46 Mys.H.C.R. 106. 

S. 146 — Applicability — Ex parte decree— Sale in 

execution — Furch-ise by decree-lulder — Purchaser from 
representatives of decree-holder purchaser — Right to 
oppose subsequent application to set aside ex parte decree 
— Right to be made party to such application. 

A purchaser from the representatives of a decree* 
holder a ction purchaser is entitled to oppose an appli- 
cation filed under O. 9, R. 13, C. P Code, to set aside 
the decree in execution of which the property purchased 
by him was sold, by virtue of S, 146, C. P Code. He 
is a person claiming under the decree-holder auction- 
purchaser so far as the property purchased by him is 
concerned, and he is also a legal representative of the 
decree holder auction-purchaser so far as that properly 
is concerned. Such a purchaser who is interested in 
maintaining the execution sale which would be aftected 
by the setting aside of the decree sought to be set aside 
under O. 9, K. 13, C. P. Code, has a right to oppose the 
application and is therefore entitled to be made a party 
respondent if he wishes to do, although he may not be 
entitled to notice of the application as a matter of 
course under O. 9, R. 14. {Singaravelu Afudaliar, /.) 
Mahomed Nazir v. Mahomed Khasim. 

19 Mys.L.J. 297. 

3. 162 — Applicability —Decree in conformity 
with judgment — Patent error in decree and judgment— 
Remedy — Application for amendment’— Maintaina 

hlity. 

It is clear and well established that where a decree 
confirms to the judgment, it cannot be amended under 
S . 152, C. P. Code, on the ground that there is a patent 
error in the judgment which is repeated In the decree; 
the proper remedy in such a case is to appeal fro.m the 
decree or to apply for review of judgment and not by 
means of an application under S. 152 {Abdul Gham. 
y.) Hanuma Seti'y v, Mada Setty. 

19 Mys. L.J 286. 

0. 1, E. 1— Frame of suit— Joinder of plaintiff 

—Suit for partition by Hindu witicnv for herself and ui 
behalf other son who is an idiot — Relief claimed in 
favour of one or either of them— If bad for misjoinder. 

Several persons may join as plaintiffs where they 
claim relief jointly for all or in the alternative for one or 
the other of them on the same cause of acti m. Where 
a suit is brought by a Hindu widow for heiself and on 
b;half of her son who is an idiot, for partition, and 
relief is claimed in favour of them, the suit 

not bad for misjoinder. Such a suit is properly 
f/amed under O. 1. R, 1, C, P. Code. {Abdul Ghani 

and Subramania Aiyar, JJ.) RaNGaCHaR?/. SrINI- 

vasarangaCHAR. 46Mys.HC.E 460 = 

19 MysL J. 24 

-0, 1, E. 3 — Partition suit by Hindu coparcener 

— Prayer to declare invalid several alienations — 
Alienees joined as defendants if bad for multifarious- 
ness. 

In a suit for partition by a Hindu coparcener, 
claiming that several alienatidns made by the manager 
are invalid and not binding on the plaintiff, all the 
alienees may be impleaded as parties, under O. 1, R. 3. 
C. P. Code. It cannot be said that the suit, is on that 
account bad for misjoinder of parties and causes of 
action. In such suits for partition it i.s not only usual 
but very often necessary to make the alienees of pro- 
perties in which a share is claimed, parties to the suit. 
{Abdul Ghani and Subramania Aiyar^ JJ.) RanGa- 


MYS. C- P. CODE (1911), 0. 31. E. 2. 

CHAR V. Srinivasarangachar. 45 Mys H.R. 460 = 
19 Mys LJ. 24. 

O. 1, E. 10“Scope^Suit by foreign company 
carrying on business in Mysore-Winding up in foreign 


state — Official Liquidator appointed by Foreign Court — 
Right to apply for permission to come on record and 
continue suit In Mysore. See MYSORE COMPANIES 

ACT, S. 271 (3). 45Mys. H.CR. 665. 

■0. 21, E. Applicability— Decree obtained 

benami in name of person — Death of decree-holder 

Assignment of decree by real owner — Assignee's right to 
execute. 

0 21, R. 16, C. P. Code, regulates procedure and 
does not affect substantive rights. A person who is 
really emiiled to a decree or the money due under a 
decree is clearly entitled to deal with the decree as owner 
and in any manner he likes after the death of the person 
in whose name the decree was obtained and stood. An 
assignee from the real owner of the decree after the death 
of the benami decree holder is therefore entiMed to exe- 
cute the decree under O. 21, R. 16. C. P. Code, whether 
he be regarded as the assignee under an assignment in 
willing by the person really entitled to the money due 
under the decree, or under an assignment by a person he 
on whom the decree devolved by operation of law after 
the death of thedecree holder. On the grounds of equity 
also such an assignee ought to be permitted to execute 

thedecree. {Abdul Ghani and l^efikalaratiga Iyengar 

JJ.) Ramanna Settyz/. Chandra Kai appa. 

^ ^ 45 Mys. H C.E. 632. 

O. 21, B. 12,— Scope— Permission to bid — If 
necessary for every adjourned or fresh sale— Permission 
once obtained — If sufficietit. 

Urider 0.21, R. 72, C. P. Code, it would be enough 
fora decreeholder to obtain the permission of the 
Court to bid at the sale in one execution; it is not 
necessary that on every occasion on which a sale takes 
place after an adjournment he should apply for and get a 
fresh permission to enable him to bid at the sale 
{Venkataranga Iyengar, J,) KRJSHNIAH SfTTY r»*. 

KriShnamurthy. IDMys.LJ 223. 

0 21, Rr 72(8) and 90 — Scope — Purchase by 
decree-holder without leave— Sale— If void-Setting 
aside— Considerations. 

Anexetution sale is not void merely because the 
dwree-holder has purchased the properly at the sale 
vv.ihout leave of .he Court. It is only voidable under 
u. zi.K. /z (3). In considering whether the sale is 
to te set aside or not the Court has to consider whe- 
ther or not the properly has been realised to the best 

set aside under O 21, 
K.yO C. P.C^e, unless sulistantlal injury is proved, 
even if it be held that a purchase by the decree holder 
without permission under O, 21. R. 72. amounts to 
material irregularity within the meaning of O. 21 R 90 

Iyengar, J.) KrishnjaH SeTIY v, 
Krishnamurty, 19 Mys LJ. 223; 

0. 21. R. 90— Material irregularity— S.de— Pur- 
chase by decree-holder without leave of Court— If void 

Setting asid^Proof of substantial injurv— Necessity. 

Mysore c. P. Code, o. 21, Rr. 72(3) and oo.^ 

— 0. 31 E Jy - 

1 he provisions of O. 31, R. 2. Mysore C P, Code, 

n ustT' 7 spwifically require ,hat all the trusteei 
must be made parties to a suit against one or more 

M“4or7’ The* "’T® °"’r 

defendants actually on 
record sufficiently representing those who are not ou 
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record cannot hold good in the case of suit concerning 
trust property. In so far as a trust is concerned, all 
trustees to the endowment form one entity and they are 
treated together as one collective trustee who alone can 
represent the trust. Where the suit is against a trust 
all the trustees must be on record; otherwise the trust 
■will not be a patty to the suit at all. ^Ahdul Ghani 
and Vnikataran^a Iyengar, //.) RaMASWAMIaH v. 

The Jain Bkahmin Boarding Home. Mysore. 

19 Mys.L.J. 378. 

0. 41, R. Scope— Claim for two independent 

relief s on same cause of aition — Decree awarding one 
and disallowing other — Appeal by defendant — No cross- 
objections by plaintiff- Right to support decree 
awarding relief . 

Under O. 41. R. 22, C. P. Code, a respondent can 
support the decree of the first Court on any of the 
grounds decided against him. Although a poition of his 
claim based on a particular cause of action is disallowed, 
that would not disentitle him from supporting the decree 
of the lower Court awarding him another relief on the 
ground that the finding of the lower Court on the point 
is not correct, although he has not filed a memorandum 
of cross-objections against the finding. Where two 
independent reliefs, one of v^hi :b is not directly connec- 
ted with the other, arise out of the same cause of action, 
it is open to a respondent to give up one of the reliefs 
and support the decree of the lower Court awarding him 
the other relief on the ground that the finding of the 
lower Court is erroneous, although he cannot get a 
decree for that relief in the appellate Court without 
filing cross objections in that behalf. The test to be 
applied is whether, if the ground urged by the respon- 
dent without a memorandum of cross-objections is up 
held, it w'ould necessarily destroy the decree of the lower 
Court. (Nigesvara /\er and Singaraielu Mudaliar. 

JJ .) Bangalore woollen, cotionand Silk 
Mills i o , ltd. v. sesha. 46 Mys.H.c R. 199- 

19 Mys.L J. 100. 

I .Q, 41. R. 33 — Pffwers of appellate Court Decree 
in feivour of p irty not appealing or filing cross-objec- 

tionSt ^ ^ . 

The object of O 41, R. 33, C. P. Code, is to empower 

the appellate Court to do justice between the parties; 
and coupled with O. 41, R. 4. the rule would give the 
Court an. pie DOwer to make the order appropriate to 
the ends of justice. Express power is given under the 
rule to the appellate Court to make a decree which 
oucht to have been made; and this power can be 
exen ised in favour of parties who have_ not appealed 

” rr /y >“ 

MYSOEE COMPANIES ACT (as amended In 
q 271 {Z)~horeign company carrying on 
\ \.jMysore-Liguidation in foreign state and 
business J omrial Liguidaior—Suit filed by com 

State and having a register 

ceases to -arfy on a g 271 (3) of the Mysore 

r aXr Ac-r'crdinarily the Official Liquidator 

Comranies Aa. ^ .binding up 

appointed ® ^ 5-stitute or continue and conduct 
would have Courts on behalf of such com- 

snits in :Sror appointed for the co. 

pany. The ^ g yjgbt to proceed with a 

fnTtwhich hafbeen filed by the contpany in the Mysore 


90 * 

MTS. CE. P. CODE (1904), S. 266-A. 

State. It is not therefore competent for an Official 
Liquidator appointed by the foiei^n Court to apply to the 

Mysore Couit under O. I, K. 10, C.P. Code, to permit 

him to continue a suit filed by the foreign company 
carrying on business in Mysore State prior to itswindire 
up in the foreign stale. (/Vag^swara Aiyar and Su6ra 
manya A,yar, JJ.) Into CaRNaTIC BANK, LTD v 

bhavanagar motor and Cycle Importing Co 

45 Mys. H.C.E. 566. 

MYSOEE CODET-FEES ACT (III OF 190ny 
S. 4 (lV) (2.)— Ap,hcab,lity-Mort gage decnee agawt 

taint famity—Suit by member to exempt his shar, of 
fatntly property challenging decree— Court- fee payable 
In a suit in which the plaintiff prays for exemniir..^ 
his share of family properties ftom the liability under f 
raor gage dectee passed in another suit which 
ehallenged by him court-fee is payable under S. 4 \iv) 
(a) of the Couit-Fees Act, i e., on the plaintiffs share 

of the value of the properly calculated the manner 

prescribed by S. 4 (v) of the Act, and not on "h* 
corresponding portion of the decree amount excen! 
when the decree amount itself is less than the wlue of 
the properties. (Abdul Chant, O.C.J) Divfk 
RaMMaNNI V. Nana,SWaMI Kao. 19 Myg t j 

— Ss. 4 (ivj (C) and (d) and Sch. II, /rt n B ‘ 
Appl.cability-Suitfordeclaralion of right to manaaeT 

ship of mosque and to collect rents of properties f 

Z\vo%: 

MYSOEE CEIMINAL PEOCEDUEE SlDE r?T 
OF 1904), 8. 103-Seareh list ar mahat-ftVl^ 
exhibited in criminal trial— Evidence piv^^ // ^ ^ 
of search list and judgment dZz s JJ f 

search list being exhibited— Prop f^iety, 

here a search list or mahazar prepared arr^rri* 
lo the provisions of S. 103, Cr. P Code^k ® 

in a case and is not part of the record of ®*^*^|*^.<* 

entirely irregular and improper for the Coun ToVLw 
witnesses to give evidence about its contends 
cuss ihe contents thereof in its judgment in th! J 
do so is to permit evidence of of an 

ing and accessible document to produce 
attempt is made. Such a procedure is nm nni« ^ 
but also absurd and improper. There is no ^ ”®*3ken 
the view that mahazars are neve/ to be exhlhT 
criminal trial. Mahazars on the other ^ * 

often should, be exhibited. It can use^nor*”^^’ 
the purpose of refreshing the memory of a^wi?L«^ 

a substitute for his memory, but abo to ro 

evidence of the writer or aVsignatory 
tradict the witnesses concerned. ^ MahLars 

being used to corroborate or contradict a 

case, should be exhibited to show that thp h 

lies required by law in regard to th^ search^'a^?®"' 

fulfilled, and the Court should insist unon !k 

list made in regard to the search b L JSiib t.H 

case. (Heilly, C.J. and SubramlTa'^ZVN)\ 

HANUMANTHACHARI p. GnVERNMENT OF 

46 Mys. H.C.E. 18=?9 Mvs l T 

S. 265-A-5 «/.,- Duty of Magslr^t ■ F®- 

pomng judgment and comtetion until aftfr 
vious conviction— Legality of procedure ^ Pre^ 

Under S. 255- A, Cr. P. Code, it ’is tR-, d * 

Magistrate, in a case where the accused is 

previous convictions under K. 75, i p ^rged with 

judgment finding the accused guilty’ and conWcUne"h- ^ 
of the mam offence, as soon as the evidence in ^'"1 

that offence is closed and arguments heard and ?! 
only postpone passing sentence until after eviden 
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recorded in respect of the charge under S. 75, I. P. 
Code. A Magistrate \^ho merely finds the accused 
guilty of the main offence after evidence and arguments 
deferring the judgments, and adjourns the case for proof 
of the previous convictions and then after such proof 
only delivers judgment convicting the accused of the 
main offence and sentencing him. acts in contravention 
of the provisions of S. 255-A, Cr. P. Code. Such a 
procedure is highly irregular and is not justified by any 
provision in the Code, {^l^enkalaranga lytngar^ J ') 
ABDUL Majid, in re. 19 Mys-L J. 78. 

S3. 348 and 349 — Applicability and construction 

—Second class Magistrati finding accused guilty-^ 
Accused previously convicted and deserving sentence 
beyond Masistrate's powers — Proper procedure — If 
bound to commit to Court of Session. 

Where a second class Magistrate after hearing the 
evidence in a case is of opinion that the accused is 
guilty, but that because the accused had been previously 
convicted, he cannot impose on him a sufficiently 
heavy sentence, he can, if he is convinced that a suffi- 
cient sentence can be imposed by the District Magis- 
trate, submit his proceedings to the District Magistrate 
under S. 349, Cr. P. Code, it is not obligatory on him 
to commit the accused to the Court of Session under 
S. 348, Cr. P. Code. When the Magistrate thinks that 
the accused would be amply punished by the Di'trict 
Magistrate, it cannot be said that he is sati>fied within 
the meaning of S. 348, Cr. P. Code that there are 
sufficient grounds for committing the accused to the 
Court of Session, In such a case, it is rea'^onable and 
proper and in accordance with public 'nlerest that a 
second class Magistrate should submit the proceedings 
to the District Magistrate; it is unnecessary for him to 
proceed under S. 348 and to worry the Court of 
Session with the case at all and to waste the time of 
that Court. {Reilly, C.J. and llenkataranga Iyengar^ 
/,) ABDUL KHADER, In re. 

19 Mys L J. 302. 

-—3. 387 — Scope — Mandatory nature of — Warrant 
of attachment — Execution beyond local limits— Absence 
of eftdorsement by District Magistrate— Effect— Jllega' 
lity — If curable by S. 538, 

S. 387, Cr P. Code, restricts the authority of the 
warrant of attachment of a Magistrate to the local limits 
of his jurisdiction. A warrant of attachment issued by 
a Magistrate has no authority for execution at a place 
beyond the local limits of his jurisdiction. It can be 
executed outside, such limits only if there is an endorse- 
ment by the District Magistrate. The authority to 
attach outaide the local limits is derived from the en- 
dorsement of the District Magistrate. The provision 
that the warrant should be endorsed by the District 
Magistrate if it has to be executed in an area outside the 
local limits of the Magistrate issuing the warrant is an 
obligatory or mandatory provision and hence an attach- 
ment effected on the basis of a warrant not so endorsed 
is an attachment without authority and illegal. The 
omission to endorse is not a mere defect or want of form 
and therefore S. 538 of the Code would not apply as to 
cure such a material irregularity or illegality. S, 538, 
Cr. P. Code, only applies to mere errors of procedure 
arising out of mere inadvertence and does not apply to 
cases of disregard of a mandatory and imperative provi- 
aion of the Code, such as is contained in S. 387 
{^Subramania Aiyar^ /) GOVERNMFNT OF MvSORe 

V. Kari Gowda. 19 Mys.LJ. 187 . 

-S. \Yl— Acquittal— Appeal from — Interference 

b^ High Court — Rule as to. 

The rule followed in the Mysore High Court in res- 
pect of appeals from acquittals under S. 4l7, Cr. P. Code, 


MYS. HINDU WOMEN’S EIGHTS ACT (1933), 
S. 8. 

is that the High Court will interfere only when the order 
of acquittal depends upon a mistake of law or a clearly 
unreasonable finding of fact. {Reilly, C.J. and Abdul 
Ghani,J.) GOVERNMENT OF MYSORE Z . MaDDURA 

46 Mys-HC.B. 98 = 19 Mys.LJ. 35b[ 
S. 538— Applicability— Warrant of attachment 

—Execution beyond local limits of issuing Magistrate 

Absence of endorsement of District Magistrate If 

curable. See MYSORE CR. P. CODE, S. 387. 

19 MVS-L J 187 

MYSOEE DISTEICT BOAEDS ACT (HI OF 
1926 J. S. 36— — Contract not in aceordince with 
statute— Enforceability— Suit by Board -Maintaina- 

bihty—Plea of want of mutuality— Sustainability 

Executed and executory contracts — Distin'tion. 

In a suit brought by a District Board on a* contract 
that is not executed in accordance with S. 36 (2) of the 
Mysore District Boards Act, it is not open to the defen- 
dant to urge that the suit based on such a contract 
is not maintainable, when the contract has been execut- 
ed. If it is found that the defendant has rectived the 
benefit of all the stipulations for which he contracted 
or if the District Board has performed all the obligations 
on its part, and thus the full consideration lias been 
executed by the Board, a defence based upon want 
of mutuality is untenable, and the contract may be 

enforced against the defendant by the Board. If. on 

the other hand, at the time the Board wants to enforce 
the contract against the defendant it Is found that the 
contract is still executory, a defence based upon want of 
mutuality is a good defence, and the suit by the Board 
must fail on that ground. {Nagesvara Iyer and yen- 
kalaranga lyengir, //.) PaRASURAMAPPA v 

Shimoga District board, 46 Mys H.C.E. 258 = 

MYSORE HIGH COURT ACT (IOfIsII' 

:b) and 19 and R. 81 Civil Rules of Practice 

—AppheaUon unicr S. 339, Cr. P. CoJ/—Pnt,tr ot 

sitielt iiidgt t» Afar and dispose of or to refer to a 
Bench. 


• • ivi j-ancuon 

to prosecute a person for perjury under S. 193. 1. P. 
Code, does not fall within the scope of S l9of the 
Mysore High Court Actor R. 3l of the Mysore Civil 
Rules of Practice, and a Judge of the High Court silting 
alone IS not therefore competent to dispose of such an 
application. He is also not competent to refer such a 
case to a Bench for disposal, because under S. 16 (3) of 
the High Court Act, he is competent to refer to a Bench 
only such cases as he can hear and dispo>e of sitting 
^one. {Nagtsvara Iyer and Suhrahmanya Iyer, //J 

Government of Mysore v, Marilinga Gowda. 

^ ^6Mys H.O.E. 167=»19 Mys L J no 

U± 1933) S. 8 {X\{^^—Lonstru:tioH—'^ Widows of 

predeceased sons who have left no mate issud*— Meaning 

partition— 

hnect—hight ofwtdcnv of predeceased son to claim 
share. 

RilhK A Women’s 

R.gh s Act refers to what is to happen at a partition 

and the words who have left no male issue’’ must 

^rtition 't “f applying to the time at which the 
partition takes place, that is, the lime at which the 

women s right to claim a share arises. The widows of 

predeceased sons who come within the words of the 

section are not only widows of predeceased undivided 

sons who never had any male issue or who did not eva 
leave any male |ssne but also widows of p^^sS 

thrpartUior left at the time of 

the partition. The material lime is not the date of death 
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MYS HINDU WOMEN’S EIGHTS ACT (1933), 
S. 8. 

of the son but the date of the partition at which the 
widow is entitled to share. {Rdlly, C.J. and Venkata- 
ranga Iyengar^ /.) NaRASIMHA SETTY v, NaNJAMMA. 

45 MysH C.E. 450. 
“ 'S. 8 (1) (b) and (c) — Applicability — Partition 

between uncle and ntphew — Mothers of uncle and nephew 
— Right tv shares. 

Under S. 8(1) (c) of the Mysore Hindu Law 
Women’s Rights Act in all partitions not explicitly pro- 
vided for by S. 8 (1) (a) or S. 8 (1) (i), the principle 
contained in them have to be applied so far as they are 
applicable. In a partition between coparceners one of 
whom is the uncle of the other, the provisions of S. 8(1) 
(^) have to be applied to S. 8 (1) (c). and the mothers 
of both the uncle and the nephew must be held to be en- 
titled to share with them. In cases of partition which 
come within sub S. (l) (r) of S. 8, the mother of a co- 
parcener concerned must be treated as entitled to a share 
except when she is the widowed daughter-in-law of a 
coparcener taking part in the partition. (Reilly, C.J. 
and Venkataranga Iyengar, J.) NAGENDRASA v, 

RamakrjSHNaSa. 19 Mys.L.J. 277. 

MYSORE INAM EULES(1867), Er. I, II, HI. XX 
XXI and XXII — Applicability ana scope — Minor inams 
— OmiiSton to confirm or recognise inams granted by 
inamdars in settlement— Effect of— Right of minor 
inamdars. 

The object of effecting an inam settlement is to settle 
the extent of the land concerned and of the extent of 
land revenue remitted and also the person entitled to the 
benefit of the inam. It is not the function of the Inam 
Commissioner to decide the validity or the nature of any 
gifts or alienations made by an inamdar, that is to say, 
to make any inquiry into those matters and record his 
decision in the inam register. Alienations of holding in 
the village made by an inamdar are not within the scope 
of the investigations which the Inam Commissioner was 
to be required to conduct under the rules. These rules 
have effect only on the inams granted by the Govern- 
ment and are not concerned with any grants that might 
have been made by the inamdars themselves. Private 
inams do not come within the scope of the rules. It can- 
not therefore be said that private inams fail because cf 
omission to record them as inams in the inam register. 
The omission to confirm or recognise these private 
inams in the inam settiement does not affect the rights 
.!f the holders of private inams, as minor mams do not 
clme^X the .Mischief of the inam ruies. ,Na^ra 

Setty r/. Mahantadevaru. Mys.H.C.E. 26. 

iwrvsOEE INCOME-TAX ACT (V OF 1923). 

23 ( 3 Scope— Accmnts produced by assessee 

re ected and turnover basis adopted- 

-^'‘7 f 'Duty of Income-tax Officer-S. 23 (3)- 

Grounds for o 13 — Discretion of Income-tax 

If excludes proviso to S 1 J 

M (3) of the Income-tax Act does not exclude the 
S. 23(.3)ot jj .g, tne latter section, the income, 
proviso to b. 1^. computed in accordance 

profits and gams h regularly employed by the 

with the method -.^Anred by the assessee should not 
assessee. adopted unless there 

be rejected ^ should be placed on record, to 

ihem W brunreliable and not worthy of accept- 

consider them to be unr ^ accounting 

ance. S. 13 relates o ^ ° merely because the 

and the books cannot Income-tax 

method of accounting precluded 

Officer. But the Incom assessing the taxab e 

l^rmfXnicc^unts ate produced, though the accounts 


MTS. INSOLVENCY ACT (1911), S. 16. 

may be inaccurate or defective, and the Income-tax 
Officer, in spite of a sincere attempt, cannot find out the 
assessable income. If the accounts tendered by the 
assessee are found to be incorrect or incomplete, if they 
are “cooked” or are “fictitious,” it would not be wrong 
to say that the method of accounting is such that it is 
not possible to deduce the total income of the assessee 
therefrom. Therefore, while making assessment under 
S. 23 (3) of the Act, it would be open to the Income-tax 
Officer to invoke the proviso to S. 13 of the Act, if, alter 
examining the accounts produced by the assessee under 
S. 22 (4), or after recording the evidence led by the 
assessee under S. 23 (2), he still remains unconvinced as 
to the reliability ol the assessee’s accounts, and considers 
that they do not serve as a safe guide in calculating tbf 
assessee’s taxable income. The absence of the words 
“assess to the best of his judgment” in S. 23 (3), does 
not take away the power vested in the Income-tax Officer 
by the terms of the proviso to S. 13. The Income tax 
Officer should, of course, try his best from a careful 
scrutiny of the accounts furnished, to arrive at the 
taxable income, and should not avoid the labour and 
time involved in the scrutiny by resorting to the proviso 
to S. 13. The discretion of the Income-tax Officer in 
this matter should not be arbitrary. (Abdul Ghani and 
Subrahmanya Aiyar, JJ.) KaPURCHaND & CO. 
V. COMMISSIONER OF INCOME-TAX, MYSORE. 

19 Mys.L.J. 134. 

; &. 66 (^)— Question of law— Jurisdiction of 

High Court to interfere with conclusions of fact. 

Under S. 66 (3) of the Mysore Income-tax Act, it is 
only a question of law that can be referred to the High 
Court. Whether there is evidence on which a certain find- 
ing of fact can be arrived at is, as a rule, a point of law. 

1 he High Court is entitled to see whether there are 
maf^ials for the conclusions arrived at by the Income 
tax Officer on a question of fact. Where the case is not 
one of w^nt of evidence to justify a finding or one where 
the conclusion can be characterised as capricious or 
injudicial the High Court cannot interfere. Where the 
Incomejax Officer finds that from the materials placed 
before him he cannot calculate the taxable income 
correctly. It is an inference of fact from a certain set of 

I • .-f ^ S? involved which would 

I justify the High Court in interfering. (Abdul Ghani 
and Subrahmanya Aiyar, JJ,) KaPURCHAND & CO 

Commissioner of Income-tax, Mysore. 

19 Mys.L.J. 134 . 

S. 16(2) Applicability— Suit for relief not again] 

person or property of insolvent. 

(which cor 

responds to S. 28 (2) of the present Act) only applies to 
a suit by a creditor of the insolvent in respect of anv 
debt provab^ under the Act It does not apply to a 
suit in which the plaintiff does not seek any remedv 

against the property or person of the insolvent. (Naees 
vara Iyer and Venkataranga Iyengar, JJ.) AMEER 

z., Budan Sab 46 Mys.H.O B, 61 = 19 Mys LJ US 
S. 16 (Tf)— Scope — Non-compliance— Effect-]- 

Decree against debtor — Subsequent adjudication of 
debtor as insolvent— Execution of decree— Sale vjithJ.* 
leave of Court— If nullity— Insolvent and creditors not 
objecting— Efftctf‘~Waiver of objection. 

A sale of an insolvent's property in execution of a 

decree obtained against him before the adjudication m 

insolvency, cannot be held to be a nullity on the ground 
that the sale was held without the permission of the 
Insolvency Court. An execution sale held in violaH«« 
of S. 16 2) of the Insolvency Act of I9ll [S 28(21°# 
the present] without the leave of the Court is not * 
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iniiio void. Such a sale would only be voidable at the 
instance of the re4.ejver on behalf of the general body of 
the creditors. VVnere, however, no creditor objects to 
the sale and no orficer of the Court objects to such a sale, 
the sale is not invalid and cannot be ignored merely 
because the insolvent who has kept quiet all along 
challenges it long afterwards. The omission to 
obtain leave under S. I6 1,2) of the Insolvency Act 
would not deprive the executing Court ot its jurisdiction 
to hold the sale. In holding the sale the Court does not 
act without jurisdiction, but only irregularly in the 
exercise of its jurisdiction. The objection to the irregu- 
larity may be waived and must be assumed to be waived 
when not taken at the time when the exercise of juris- 
diction is first claimed to the knowledge of the party 
affected. When the insolvent does not raise the objec- 
tion of want of leave at the time the sale is applied for 
or held, it must be deemed to have been waived and 
cannot be later pressed. There is really no inherent 
want of jurisdiction, for the prohibition in S. 16 (2) is 
merely a restraint on the exercise of jurisdiction and is a 
matter of procedure. {^Nagesvara Iyer and Venkata’ 
ranga Iyengar, JJ ) AMEEk I3l v. BUDAN SAB. 

46 MysH.C.E. 61=^19 Mys.L.J 113. 

MYSORE LAND ACQUISITION ACT (VII OF 
1894), S 3 . 29 and 30— Persons interested —Persons hold- 
ing under permanent leases from swami or head of mutt 
— Repudiation of lease by succeeding swami — Effect — 
Right of tenants to claim share in compensation on com- 
pulsory acquisition of lands leased— Swami— Position 
and powers of. See 1940 Dig. Col 944. YeLLaPPA 

V. Sri GukusiDDA desikendraswamigai.u. 

45 Mys H O.R. 423 

MYSORE LAND REVENUE CODE (II OF 1888). 

S. 79(2) — Applicability — Tenancy originating during 
lifetime of defendant's grandfather — Presumption 0 / 
permanency — If can be raised, 

A defendant claiming the benefit of the presumption 
of permanency of tenancy, cannot have the benefit of 
S. 79 (2) of the Mysore Land Revenue Lode when the 
origin of the tenancy according to him was during the 
time of his grandfather. {^Nagesiara Iyer and Venkata 
ranga Iyengar, J J.) THIRUPATHI BhatRACHAK v, 

Venkatarayappa. 46 Mys.H.C R. 79 = 

19 Mys.L J. 86. 

MYSORE LIMITATION ACT fIV OF 1911), 
Arts. 61, 81 and 120 — Applicability — Loan incut red by 
Court guardian for marriage expenses of minor girl- 
Surety for ^Decree by creditor against guardian and 
surety — Payment by guardian’— Pi ght to reimbursement 
from person succeeding to estate — Limitation for suit — 
Starting point, 

A surety for the Court guardian of a minor girl in 
respect of a loan raised by such guardian with the per 
mission of the Court for a purpose binding or. the minor’s 
estate, namely, for the marriage expenses of the minor, 
who pays off the debt to the creditor under a decree 
obtained by the creditor against the surety and the 
guardian, is entitled under S. 69 of Contract Act, to 
be reimbursed by the person who succeeds to the estate, 
the debt being a liability which the estate is bound to 
discharge, the person who succeeds to the estate is liable 
to reimburse the surety who pays off the debt to the 
extent of the payments made by him. The cause of 
action for the suit accrues from the date of the payment 
or payments by the surety, each payment giving a distinct 
right to sue, and the suit must be l)roughl within 3 \ears 
from the date of the payment or payments. The articleof 
the Limitation Act applicable is either Art. 6l or Art. 8l 
and not Art, 120. i^ifageswara Iyer and V enkataranga 


DIGEST, 1941 

MYS. LIMITATION ACT (1911), Art. 181. 

Iyengar, JJ) HaNGACHaR v. SeSHADRI IYENGAR. 

19 Mys L J. 202 = 45 Mys H C R. 403. 
Art. 81— Applicability — Surety for Court guar- 
dian of minor girl — Payment of debt incurred by guar- 
dian with sanction of Court for minor's marriage — Suit 
by surety for reimbursement from person succeeding to 
estate — Limitation — Starting point. See MYSORE 
Limitation act, arts- 61. 8i and 120. 

45 My3.H.C.R. 403. 

Art. 89 — Applicability — Co shanrs — Suit by one 

against another for share of property and profits — Facts 
disclosing relationship of principal and agent — Limita- 
tion, 

If in a suit by one CO sharer against another for his 
share of the property and for rents collected, the rela- 
tionship of principal and agent is made out on the facts, 
Art. 89 of the Limitation Act would apply. {Abdul 
Ghani and Subramania Aiyar, JJ.) KANGaCHARv. 

SriniVaSarangaCHAR. 46 Mys.H.O.E. 450 = 

19 Mys.L.J. 24. 

Art. 120 — Applicability — Loan by Court guar- 
dian for meeting expenses of minor’s marriage incurred 
with sanction of Court — Surety for — Decree against 
surety and guardian — Payment by surely— Suit by latter 
against person succeeding to minor’s estate— Limitation. 

See Mysore Limitation act, Arts. 61, 8i and 120. 

46 Mys H.C.R. 403 
Art. 120 — Starting Point — Suit for declaration 

of status or n ght — Cause of actionStartiug point — 
Successive infringements — Effect of. 

A suit under S. 42 of the Specific Relief Act for a 
declaration of the plaintiff’s status or right, as against 
the defendant who has infringed that right, is governed 
by Art. 120 of the Limit«ilion Act. A suit brought 
within 6 years of an infringement or threatening of the 
right is in time. The fact that no suit was brought on 
former occasion when the right was denied would not 
bar a suit instituted afterwards m respect of a later in- 
vasion of the right under different circumstances. 
{Abdul Ghani add Subramania Aivar. J / ) SRI. 
VlDYA VAkIDHI ThIRTHA SrIPADaNGALaVARU V, 

Ski Lakshmimanogna 1 hirtha Ski Paoangala- 
varu. 45 Mys.H.C.R. 362= 19 Mys.L.J. 46. 

Arts. 181 and 182 — Applicability — Application 
to revive prior execution application dismissed for J/a- 
iistical purposes — Limitation. 

On the date fixed for sale of properties attached in 
execution of an ex parte decree the judgment-debtor 
applied to have the ^.r parte decree set a^ide and also 
applied for stay of sale. The decree-holder not object- 
ing, the sale was stayed. Subsequently the execution 
application was dismissed as the sale had been stayed. 
The judgment debtor’s application to set aside the ex 
parte decree was subsequently rejected and the decree- 

holder again applied for e.xecution. 1 <•„ f>r a revival of 
the previous execution case. The lower Courts, ir^ting 
it as a fresh exe ution case, dismissed it as barred by 
I mitation as it was made more than three years after 

the rejection of the application to set aside the ex parte 
decree. 

Held, that the dismissal of the prior execution applica- 
tion was not a judicial determination of the proceeelings 
but only a dismissal for statiscal purposes, and that the 
later application was both in form and in substance one 
for revival of the prior execution proceedings. Art. I8I 
of the Limitation Act was not applicable to an applica- 
tion to continue execution proceedings which have been 
stayed either by an order of the same Court or by an 
appellate Court. 

Held, further, that in the case of a dismissal for 
statistical purposes, there was no question of the applica- 
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bility of either Art. 181 or 182 of the Limitation Act. 
Any application, made at any time after such disposal, 
would be for revival of the old application which must 
still be considered to be pending in spite of the dismissal. 
{^Ahdul Ghani and Subramanya Aiyar^ //•) VeNK^TE 

Gowda v. Mudli Seity. 46 Mys H.C.R. 56= 

19MysLJ 82. 

■ -Art. 182, Ezpl. I — Applicability —Application 
for execution against judgment-debtor — If saves limita- 
tion against surely — Latter — If joint judgment-debtor. 
See Mysore Limitation act, art. 182 (5). 

46 Mys.H.0.E. 248. 
— " Art 182 (5) — “/« accordance with law** — Mort- 
gage suit — Ex parte decree — Setting aside — Surety for 
jud gment debtor—Bond undertaking liability in the event 
of decree being passed and defendant failing to pay — 
Subsequent preliminary and final decree — Sale — Appli- 
cation for personal decree against surety as well as judg- 
ment-debtor — If step in-aid and saves limitation against 
surety — Bond —Construction, 

The appellant obtained an ex parte mortgage decree 
against the mortgagor, who then applied to have it set 
aside under O. 9, R. 13, C. P. Code. He was called 
upon to furnish security as additional security, and the 
respondent then stood surety and executed a bond on 
20—12 —1929 which recited, inter alia. “I hereby bind 
myself to pay the decree amount with costs In the event 
of the case being decided against the defendant and the 
defendant failing to pay the same. For this I shall be 
personally liable besides my movable and immovable 
properties, etc.” The ex parte decree was set aside and 
thereafter, on 12—6—1931, a preliminary mortgage 
decree was made. A final decree followed on 
22 — 9— 1932, and in execution the mortgaged property 
was sold.and the sale was confirmed on 21—7—1933. On 
1934, the appellant applied for a personal decree 
under O. 34, R. 6, C. P. Code, making the surety also a 
party to the application and prayed for a personal decree 
not only against the judgment-debtor bat also against 
the respondent-surety. A personal decree against the 
ludgmenl-debtor alone was made on 4—3—1935 and 
none was made against the surety. The appellant on 
29—7—1936 applied for execution of the personal decree 
both against the judgnaent debtor and the surety (res- 
nondent). The latter pleaded limitation, as the applica- 
tion was more than three years after the sale, while the 
appellant claimed that his application for a personal 
decree dated 1-9-1934, was a step m-aid of execu- 
tion and saved limitation against the surety also under 

Art 182 (5) of the Limitation Act. 

that the liability of the surety under the 
tieia, Kij . , .| g of the judgment-debtor to pay 

tod arose "he security was sold, and 

the decree amo ■ ■ ’ beyond three years even 

the ronfirmation of the sale was barred by 

from the date of . gjy . (2) that the obtaining 

limitation as aeainst ^the judgment-debtor was 

of a enforcing of the surety^s 

not a condition pre application for a 

liability ^ unnecessary- 

personal decree as ^ ^Khin the meaning 

and was one in accord Act and did not save 

of Art. 182 (5) in-aid : (4) that the 

limitation, it not having for the judgment-debtor 

respondent who becam ^ against whom the 

could not j -ly «ith the defendant in the suit 

decree was passed ]o y clause of Kxpl. I 

within the nieanmg « ^ therefore the prior 

to ArM82, "‘.0" 

application for a /y,r Singaravelu 

against the surety. DYANE GOWDA. i 

Mudaliar, //.) NlNGE UOWDa 24a 1 
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MYSOEE MOTOE VEHICLE Bight ter 

ply motor bus — Transfer of — Agreement without pre- 
vious permission of District Magistrate — Validity — 
Right ot Parties to claim relief. 

An agreement entered into in violation of the Mysore 
Motor Vehicle Rules is void as it is opposed to public 
policy. A right to ply a motor bus can be transferred 
only with the permission of the District Magistrate; in 
view of the rules framed unoer the Mysore Motor Vehi- 
cles Act. An agreement for the transfer of such a right 
by a licensee without the previous permission of the 
District Magistrate is one which is illegal and void and 
therefore unenforceable. Neither party to such a tran- 
saction can claim any relief in a Court of law in respect 
of such a transaction. {Abdul Ghani and Subrahmanya 
Aiyar, //.) KEMPARAMIAH V. PEERKHAN SaB. 

19Mys.L.J. 262. 

MYSOEE NEGOTIABLE INSTRUMENTS ACT 

(VII OF 1917), S. 48 — Scope — If exhaustive — Trans- 
fer of negotiable instrument by assignment — Rights of 
transferee — Suit by transferee — Maintainability — 
Transfer of Property Act, Ss. 130 and 137. 

S. 48 of the Negoiiable Instruments Act is not exhaus- 
tive of the modes of transfer of a negotiable instrument 
It only prescribes the way in which such instruments can 
be negotiated according to the rules of the LawMerchants 
It leaves untouched the ordinary law of transfer of a 
chose in action or an actionable claim which undoubtedly 
a negotiable instrument is. A transfer under the ordinary 
law, i.e., S. 130 of the T. P. Act, would entitle the trans- 
feree or assignee only to the right, title and interest of 
the transferor and not to the superior rights of a holder 
in due course which a transfer under the Negotiable 
Instruments Act alone can confer. S. 137, T. P. Act has 
not the effect of denying to negotiable instruments the 
method of transfer under S. 130, T. P. Act. S. 137 is in 
no way restrictive, but on the other hand it gives an 
extended privilege to mercantile documents. An assignee 
of a promissory note under the ordinary law, though not 
as a holder in due course, is entitled to maintain a suit on 
the note. {Magesvara Iyer and Singaravelu Mudaliar, 

//.) BOMmiah V. Sagarmull. 19 Mys L J. 327. 

80— Scope and effect — Promissory note 
silent as to interest— Letter offering to pay interest 
at particular rate and evidence of payment of interest 

at that rate— Admissibility— Evidence Act, S. 92, Pro- 
viso 2. 19J0 Dig., Col. 9-16. krishnanandagiri 

Bavaji V, Vittal Das Ramdas. 46 Mys.H.C E. S96. 

MYSORE registration ACT, S. ^^Scote-^ 

Unregistered partition deed— Admissibility to Prove 
division in status and nature of possession. 

A deed of partition of immovable properties of a 
Hindu joint family though inadmissible in evidence to 
prove the terms of the partition for want of registration, 
may yet be used for a collateral purpose, viz. to prove a 
division in status between the parties and the nature of 
the possession, that is to show that the possession of the 

parties of the properties was on their own account and 

adverse to the other members. {Abdul Ghani and Sin^ 
^ravelu Mudaliar, //) ABDUL RaHIM SaB 

EraPPA. 19 Mys.L.J. 246=46 Mys H.O E. 44. 

MYSORE RELIGIOUS AND CHAEITABLE IN 
STITUTIONS ACT (VII OF 1927). S. 30— “Aliena- 
lion — Lejise— Permanent lease — Validity of. See 1940 
Dig., Col. 946. Yeixappa v. Sri Gurusidda 
Desikendraswamigalu. 46 Mys H C.E. 423. 

S. 40— Scope— Jurisdiction of Civil Court— Suit 


on behalfof inhabitants of village in respect of public 

temple — Maintainability without sanction of Deputy 
Commissioner, See MYSORE C. P. CODE. S. 92. ^ 

46 Mys.H.O.B. 106. 
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■ — Ss. 40 and 40*A — Scope — Powers of Muzrai 
officer — Limits to — Orders without jurisdiction— Suit in 
Civil Court— If barred. Sf<f 1940 Dig., Col. 946. 

Yellappa if . Ski Gurusidda Desikendraswami- 

45 Mys.H.C.E. 423. 
MYSORE transfer OF PROPERTY ACT (IV 

OF 19i8j, S. 52 Lis pendens Applicability — Suit for 
mairteuance by Hindu wtdow^Claimtng charge on 

properties — Alienation of some items pending suit If 

affected by lis pendens — Consideration utilised to dis- 
charge family debts— Effect. 

In a suit for maintenance by a Hindu widow claim- 
ing a charge on specific immovable property described 
in the schedule to the plaint in the suit, the question of 
title to the properties so described or to rights or inter- 
est therein is directly in dispute, and any alienation of 
any of the prope ties described in the schedule during the 
pendency of the suit for maintenance is affected by lis 
pendens, to the final deci>ion in the suit. 

The fact that the purchase or consideration money paid 
by the alienee was utilised to discharge the debts due by 
the family and binding thereon, will not and cannot en 
title him to claim priority over the claim for mainten- 
ance. The alienee cannot be regarded as a creditor of 
the family, whose debts would be entitled to preference 
over the claim for maintenance. {Abdul Ghani and 
Singaravelu Mudaliar, JJ.) AndanaPPA v. Ken 
Chavva. 19 Mys.L.J. 266. 

(as amended In 1938), S. m^X-Apphcability 

to transactions effected before coming into force of 
section. 

S 53-A of the Mysore Transfer of Properly Act, as 
amended in 1938, cannot be applied to a document 
which came into existence long before the section came 
into force. (A’agesvara Iyer and Singaravelu Muda- 
liar, //.) PaRADESIAH v. NaGIAH. 

46 Mys.H.C.R. 188 = 19 Mys.L.J. 126. 
(as amended in 1938), S. 63 A — Scope — 

Transferee under defective title^Right to relief on 
basis of doctrine of part performance — Suit under O. 21 
R.o'i for declaration of title. * 

Though the amendment of the Transfer of Property 
Act effected by the enactment of S. 53.A, confers no 

right of action on a transferee, under the law as it stood 

prior to the enactment of S.53-A. the doctrine ofoart- 
performance can be applied on equitable grounds to the 

case of a transferee under a defec'ive title and he 
can be given relief when he comes to Court as a plaintiff 
seeking to establish his title against the transferor or his 
representative in interest. When he is merely seeking 
to protect the rights to which he is entitled under the 
doctrine of parl'performance, as a plaintiff in a suit : 
under O. 21, R. 63, for a declaration of his vendor’s title 
he IS entitled to the benefit or the doctrine. {Hagcsvam 
/yer and Stngaiavdu Mudaliar, JJ.) PaRADESIAH v 

N^H. 46 Mys.H.C.R. 188 = 19 MysL.J. 126 , 

S. Contract to the contrary^'^What 

amounts to. 

A mere exchange of notices by the lessor and lessee 
after the expiry of the term fixed in the original lease, 
each offering certain terms to the other, but neither 
accepting the offer of the other, does not amount to a 
wntract to the contrary within the meaning of S. 106. 

1 . r. Act, so as to make it unnecessary for the lessor to 
give a proper notice to quit for the purpose of ejecting 
the lessee. {Abdul Ghani and Singaravelu Mudaliar, 

Jj'i Shanmugham. 19 Mys.L.J. 226. 

Ss. 106 and \X^—Uase for manufacturing pur^ 
pose^Holding over by tenant^Effect^Tersn of new 
tenancy Jf tenancy at will or on sufferance. 


DIGEST, 1941 

NATURAL RIGHTS. 

Where a tenant continues in posse*ssion after the 
expiry of the term in the original lease, it is a case of 
holding over under S. 116 of the Transfer of Property 
Act and the tenant is not a tenant at will or on suffer- 
ance. The tenancy for the period of the holding over 
is ordinarily construed to be on the same terms or con- 
ditions as the original lease except for the same term or 
duration. As to the term it will be a monthly tenancy 
or on annua! terms depending on the purpose of the 
tenancy. In the case of a tenancy entered into fora 
manufacturing purpose, it must, when no contract to the 
contrary is proved, be treated as an annual tenancy ter- 
minable only after six months notice ending with the 
period of the tenancy. {Abdul Ghani and Singaravelu 
Mtidaliar, JJ.) SiLVA V. ShaNMUGHAM. 

„ _ 19Mys.L.J. 226. 

S. 10^ — Scope— Nciice not in conformity with 

section— tffcct of—Jf justifies termination of lease or 
claim for enhanced rent after period fixed. 

A defective notice to quit, that is a notice which does 
not satisfy the conditions laid down in S. 106 of the T. 
P. Act, will not justify either the termination of the ten- 
ancy or a claim for enhanced rent by the lessor after 
the date fixed in such defective notice. {Abdul Ghani 
and Singaravelu Mudaliar, JJ.) SiLVA v. SHANMU- 
GHAM. 19 Mys.L J 226. 

S. 130 — Applicability to negotiable instruments 
— Transferee of negotiable instrument by assignment — 
Right to sue on instrument. See MYSORE NtGOTlA- 

BLE Instruments act, s. 48. 19 Mys.L J 327 . 

S. XZf^—Dced transferring all movable and 
immovable properties of transferor including assets of 
firm — Assets consisting of promissory notes — Latter not 
specifically mentioned— If also transfer red— Deed — 
Construction. 

Where under a deed of transfer all the movable and 
inimovable properties including the assets of a firm 
carried on by him, among the assets being included a 
promissory note, are made over to the transferee or 
assignee, the deed operates as a transfer of the promis- 
sory note as well though that is not specifically mention- 
ed in the deed. General words are always construed 
so as to give effect to and not so as to destroy, the ex- 
pressed intention of those who use them. {Nagesvara 
Iyer and Singaravelu Muialiar, JJ.) BOMMIAH v. 

Sagarmull. 19 Mys.L.J, 327. 

S. 137 — Scope — If restrictive — Negotiable 

instrument — Transferability by assignment. Set 

Mysore Negotiable Instruments act. s. 48. 

19 Mys L J 327. 

NAGPUR MUNICIPAL COMMITTEE’S TERMI- 
NAL TAX RULES, R. 3 — .Article imported by rati— 
Municipal Committee, if can classify goods as they 
please. 

Where an article is imported by rail, it must fall 
under the first part of R. 3 of the Terminal Tar 
Rules and in such a case, the Municipal Committee is 
bound to accept the classification adopted by the Rail- 
way authorities for the levy of the Railway freight upon 
a consignment. That rule leaves no scope for discretion. 
The Municipal Committee, could not, to such a consign- 
ment apply the third part of R. 3 and levy the terminal 
tax at the higher rate, {t^iyogi^J) NAGPUR ELEC- 
TRIC light and Power Co., Ltd. v. Nagpur 
Municipal Committee. I.LB (1941) Nag 236« 
1951.0. 147 = 14 R.N. 39= 1941 N L. J 137« 

NAMBUDBI ACT (XXI OF mS^ 

Sec Madras act— Nambudri act, 

NATURAL RIGHTS. See Easements Act, S. 

U). 
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NAYABAD EXXLES, Rr. 7 (b) and 21 — Correct 

land— Neither extension nor Nayabad 

grant. 

A person in possession could only be a hissedar with 
respect to a plot which has been benab land either by 
virtue of extension or by virtue of a Nayabad grant. In 
a case where no Nayabad grant could be made and there 
is no extension either, the correct entry should be hisse- 
dar sarhar Qaiser-Nind baqabza. iShirreff, S.M.and 
Sathe, J.M.) KaM RUP v. MULI Ram. 

1941 A.W.R. (Rev.) 795 (2) = 
1941 O.A. (Supp.)706 (2) = 1941R.D 691. 

"■ R. 21— Applicability— Declaratory suit regard- 
ing benab land — Failure to prerve tenancy of opposite 
party — Effect. 

Vr'here the plaintiffs’ claim is that the opposite party 
are their tenants in the benab land adjoining their pro- 
prietary land and should therefore be recorded as 
tenants in the plots in suit, in which they themselves 
should be recorded as hissedars, but they fail to prove 
the tenancy of the opposite party, R, 21 of the Nayabad 
Rules does not apply and the plaintiffs are not entitled to 
the declaration claimed by them. (Shirre^y S.M.) 
Kharak Singh v. Hira Mani. 

1941 O.A.(Supp.) 716(2) = 
1941 A.W.E. (Rev.) 805 (2)- 1941 R.D. 693 (1). 

NEGOTIABLE INSTRXJMENT—C^tf^we— 
gi^en for price of goods sold — Seller endorsing it in 
favour of third party— Cheque dishonoured while out- 
standing in latter s hands — Suit by seller — If lies. 

If a buyer of goods gives a cheque for the price to the 
seller who endorses it for value to a third party, the 
original debt cannot be said to be still outstanding and 
unpaid while the cheque is outstanding in the hands of 
that third party. Therefore, an action for the price by 
the seller, or if he hassince been adjudicated insolvent, by 
the transferee of his assets from the Official Assignee, 
will not lie even after dishonour of the cheque, if at the 
date of the commencement of the action the cheque is 

still outstanding in the hands of the third party. iLort 

Williams, /.) RAM PRASAD LOHIA tr. M. P. PateL. 

’ I L.B. (1941) 2 Cal. 103. 

Promissory note — Executed abroad- Suit in 

British India— Need for afBxing and cancellation of 
stamp. See STAMP ACT, S. 19. (1941) 2 M.L J. 301 

Promissory note— Form and contents— Construc- 
tion— Use of words ‘promise to pay on demand’— Pay 
roent to be made within 3 years— Nature of document. 
^ee 1940 Dig., Col. 950. Ganpatdas Hari- 

VAT LABH 13 R N. 266- 192 I C. 613= 

VALLABH. 1941 Nag. 1. 

—Promissory note purporting to be executed jointly 
by two persons-Execution only by one-Smt on- 

Promisii,ry note- Right to sue —Common 

manager of estate appointed under ?. Succession 

...Ammon manager of the estate of a deceased person 

appointed under S 301 of 

^^Ti79 -\ 2 f 2 X L T 6^69 = A.LR. 1941^ Pat® 403. 
7 B.B. 479-22 ° sue-Keal creditor. 

fhat no person who is not 

It is not correct to y There is no reason 

named in the note can ever^ 

why the real a good discharge for the 

€d he is in a position to obtain a g 

Y. D. 1941—58 


NEG. INSTRUMENTS ACT (1881), S. 8. 

defendant. The Court must of course always be careful 
to see that the position of the defendant is fully safe- 
guarded, but if that is done there is no reason for any 
further difficulty if the ‘holder’ and the real owner are 
agreed between themselves. A person not a holder can- 
not of course claim the privileges of a ‘holder’ but that 
does not disentitle him from suing. {Bose, /.) BALANNA 
V. Khudai Nazar Khan. 1941 N.L.J. 263= 

A.IR. 1941 Nag 207. 
NEGOTIABLE INSTRUMENTS ACT (XXVI 

OP 1881), Ss. 4 and ^—Construction of document— 
Promissory note or bill of exchange— Use of words 
hundi" and "accepted!* — If conclusive. 

A document containing a promise to pay a certain 
sum of money to a certain person after a certain date 
was executed on a paper on w’hich was engraved the 
form of a stamp. The upper part of the stamp bore the 
word “huncii”. The executant wrote the word “accep- 
ted” across the document over his signature. 

that the document was a promissory note and 
not a bill of exchange, and that the words “hundi” and 
“accepted” In the document did not determine its charac- 
ter, which must be determined by looking to the provi- 
sions of the document itself. {Derbyshire^ C.J., Panck- 
ridge and Nasim Ali, jj!) HarSDKHDAS v. DHI. 
rendra Nath. IL.R. (1941) 2 Cal. 107 = 

196 I.C. 161=14 R.C. 182=1941 P.L.J. (H C ) 308 = 

73 C.L.J.33S = 45 C.W.N. 609= 

„ , AJ.R. 1941 Cal. 498 (F.B.). 

S. 4 dud Stdmp Act, S. 2 (22) — Promise to pay 
on a contingency— Nature of the document— Promissory 

note Test Nature if affected by recital of pre-existing 
account. 

A^ document which contains a promise to pay on a 
contingency will not be treated as a promissory note for 

the purposes of the Negotiable Instruments Act, but it 

may be regarded as such for the purposes of the Stamp 
Act. To determine whether a document is a promissory 
note or not the main question to be considered is not 
whether the insirunient is negotiable or not though 
ordinarily negotiability of an instrument is a good test 
for that purpose, but to consider whether in substance 
and in primary intention of the parties the document 
was or was not a promissory note and whether it was 
intended to record a different kind of transaction alto- 
gether. A reference in the promissory note to a pre- 
existing account between the parlies, made with a view 
to state the consideration for the note, does neither make 
the liability under the note a contingent one, nor the 
Instrument any the less a promissory note. {Bajpai and 
JJf) SUSHIL CHANDER CHATURVEDI v. WaLI 
Ullah. I.L R, ( 1941 All. 264= 195 I.C. 60= 

1041 A }t 12=1941 O W.N. 844 = 
1941 O A. (Supp.) 292= 1941 A L.W. 248 = 

1941 A.L.J. 36=1941 A.W.R. (H.C.) 46 = 
« ,, , A.I.R. 1941 All. 168. 

/ Ceritficatton of cheque by drawee banker 
—If amounts to acceptance. 

Although in the normal course a cheque is not 
accepted by the drawee banker, there is nothing in the 
law that forbids him to accept it in which case he be- 
comes liable to a holder in due course in the same wav 
as any other acceptor. The certiheation of a cheque by 

the drawee bank .s acceptance of the cheque within the 

meaning of the Act. The signature of a certifying 
banker IS an acceptance. {Panckndge. /.) Puntar 
national Bank, Ltd. v. Bank of Baroda, l td 

* 372. 

Promissory note for debt due 
to estate of deceased— Common manager appointed for- 
estate under 6’. 301, Succession Act— Bight to sue on note- 
in the absenee of endorsement and delivery to him. 
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Where a common manager is appointed for an estate 
under S. 30 1 of the Succes'ion Act by an order of 
Court, such manager represents the estate for all 
intents and purposes ; and so long as he holds the office 
of common manager, he is conipetent to bring a >uil on 
a promissory note in respect of a debt due to the estate 
although the pro nissory note has not been endorsed and 
delivf re.l over to him. Kndorsement and delivery can- 
not be regarded as the only method by which a negoti- 
able instrument can be transferred, on the basis of 
which a suit can be filed, {l^arma, J.) ChaRAN 

Das V. Sarat Chandra Ghosh. 7 Cut L.T. 77. 

■9s. 9 and hO— Endorsee of overdue promissory 
note — Li-ibtltty to allow set-off — Claim against endorser 
— Conditions of. 

The endorsee of an overdue bill or promissory note 
does not take it subject to claims arising out of colla 
teral matters such as a set-off, and the endorsement of 
an overdue bill in order to defeat a prospective claim on 
a set-off would not amount to a fraud The only cir 
cumstance in which the trans'eree of an overdue bill 
would be fixed with liability to allow a set-off in respect 
of a claim due from the transferor is the circumstance 
which would justify an inference of an agreement to set 
’off by both parties of which the transferee has notice. 
{Wadsworth, /.) RaMAMURTHI v. NUKAYVA. 

64 L W. 716 = 1941 M. W .N. 775 

■ S. 20 — Applicability and scope — Hand note — If 
negotiable instrument — Person receiving stamped and 
signed paper — Power to convert same into imtru- 
ment. 

S. 20 of the Negotiable Instruments Act gives general 
authority to a person to whom a stamped and signed 
paper is delivered to convert it into a negotiable instru- 
ment payable to any specified person; it is open to a 
.person who receives a blank inchoate instrument to com- 
plete it in favour of any person besides himself. A hand- 
note is a negotiable instrument, but if it is found as a 
fact that it^as never nego'iated, that would alter the 
position. {Fail All, J.) HaRI KanT Jha r. Nathu 
ChOUDHURY. 194 I.c. 4-33= 13 R.P. 718 = 

7 B.R. 774 = 1941 P.W.N, 663 = 

A.I.R. 1941 Pat. 604. 

• S. 27 — Applicability — Pronote by defendant for 

•benefit by family — fresh pronote in renewal by elder 
brother — Suit on against defendant after death of exe- 
cutant. 

Where the original debt was borrowed by the defen- 
dant for the benefit of the family and a pronote execu- 
ted for it and it is renewed by the execution of a fresh 
pronote by the elder brother of the defendant and a 
Suit is brought on it against the defendant after the 
death of the executant, S. 27 of the Neg Jtiable Instru- 
ments Act can have no application and the defendatrt 
would be liable on the new pronote. {Ghulam Hasan, 
J,) Sampat Shukul V. Subkaran Tewari. 

196 I.c 611 = 14 R O. 187 = 
1941 A W.R. CO 0.) 319 = 1941 O.L R. 699 = 
1941 O.W.N. 1X12 = 1941 A L.W 928 = 
19410 A. 827. 

“ -Ss. 27 and 28 — Promissory note- Execution by 
person as agents Liability under— Surrounding cir- 
cumstances — If can be looked at. 

When deciding whether the maker of a promissory 
note has executed it as the agent or the representative 
of another, the Court cannot look into the surrounding 
cucumsiances. It cannot look beyond what is stated in 
the instrument. In India, where a person executing an 
instrument in an Indian language, after giving his own 
description, adds that he is the agent of another, it 
«neans that he is acting as the other’s agent in the 


NEG. INSTRUMENTS ACT (1881). S. 86. 

matter of the execution of the document, and it is 
sufficient to exclude his personal responsibility. A pro- 
missory note in Tamil was executed in favour of X , by 
.S*. son of K, the husband and agent under power of- 
attorney of P, reciting that it was “in respect of the debt 
due by Sh., my wife’s junior paternal uncle.” X sued 
S and P on the note claiming that 5 executed the 
note in his capacity of a power-of-atlorney agent of his 
wife P with doe authority to execute the suit note. 

Held, that the instrument must be held to have been 
executed by S as agent of his wife. {Leach, C.J , King^ 
Somayya Patanjali Sastri and Happell J Jf) SlVA- 
GURUNATHA PiLLAl V. Padmavathi AMMAL. 

I,L R. (1941) Mad. 613= 195 I.O 661 = 
1941 M.W.N. 265 (2)=53 L.W. 332=14 R.M. 204 = 
A.I.R. 1941 Mad. 417 = (1941) 1 M.L.J. 44l (F.B.). 

— S. 28 — Temple manager — Promissory note by— 
Suit on — Liability of temple. TkUfU — LIABILITY 

OF. (1941)2 M.L.J. 668. 

' Ss- 43 and 44 — * Parties to the transaction*^ 
Meaning — Maker and payee — Cheque — Failure of consi» 
delation — Eft ect. 

‘Parties to the transaction, inS. 43, Negotiable Instru- 
mentsAct,denotes persons standing in immediate relation 
to each other within the meaning of S. 44. The maker 
and payee of a cheque must come under parties to the 
transaction and if it is so they are certainly under the 
Act. in immetliate relation to each other. When the 
consideration for a cheque fails, according to S. 43, 
there is no obligation of payment between the drawer 
and payee. {Davies.) AbdaI ALI Akbar ALI 
Abdul ALI. 1941 A.M.L.J.44. 

Ss. 50 and 117 — Scope — Promissory note by 

manager of Hindu joint family for money borrowed for 
family business — Endorsement of note without transfer 
of debt also — Remedy of endorsee — Decree ag linst 
maker alone in suit based on note— Executability against 
other members of family. See HlNi>U Law— JOINT 
FAMILY— Manager. U94i) 2 M.L-J. 816. 

— — Ss. 69 and 76 (d) — Proper presentment not 
made to maker of hundi at place specified — Discharge of 
maker — Drawer and drawee of hundi same. 

S. 69 discharges the maker of a hundi. if a proper pre- 
sentment is not made to him at the place specified in the 
hundi unless S. 76 (</) comes into relieve the holder 
against the effect of S. 69 and if no damage could have 
occurred by the non presentment. It is open however 
to the maker to prove that damage had been caused to 
him by the non presentment and that consequently the 
holder is not entitled to take advantage of the provisions 
of S. 76 (//). Where the drawer and the drawee are one 
and the same person, no question of damage to the 
drawer arises on account of the non presentation on the 
due date. {Almond, J.C. and Mir Ahmad, J.) KalU 
Ram V, Feroz Shah. 195 I.O. 186=14 R Pesh 10= 

A.I R. 1941 Pesh. 46. 

“S- 79 — Rate of interest different from that speci- 
fied in note — If can be shown as the agreed rate. 

Where a promissory note mentions specific rate of 
interest evidence is not admissible to prove an agreement 
to pay a different rate of interest. S. 79 of the Negotiable 
Instruments Act provides that when a rate is provided, 
interest should be calculated at the rate specified. No 
question of aw'arding interest by way of damages can 
arise. {Clarke, J.) GOPAL MadhORAO v. ACHYUT 

SadaSHEO. 1961.0 493- 14 BN. 108 = 

« „ 19^1 N.LJ. 388 = A.1.B 1941 Nag. 271. 
S« 85 — Ck(qut^C<n4HtermaHd of ptiyment iy 
customer^Payment by Bank tkcreaftcr--Dabiliiy qf 
Bank, 
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The duty and authority of a Bank to pay a cheque 
drawn on it by its customer are determined by counter- 
mand of payment. If the Bank negligently pays the 
amount of the cheque thereafter, it cannot debit the 
customer’s account with that amount. Such payment is 
not a payment made in due course, so as to discharge 
the Bank. The Bank is not prote ted by its current 
account rule which states that "the Bank will register 
instructions from the drawer regarding cheques lo^t, 
stolen, etc., but cannot guarantee constituents againit 
loss in such cases in event of a cheque being paid.“ The 
rule is intended, to apply to events happening prior 
to the time when a cheque reaches the Bank and is pre- 
sented for payment, not to negligence committed by the 
Bank after presentation. {Lort Williams, /.) Syed 
Mahomed Vakub v. Imperial Bank of India. 

I.L R. (1940) 2 Cal. 578= 194 I.C. 330 = 
13 R.C. 498=1941 Comp C. 215= 

A.I.R. 1941 Cal. 110, 

■' ■ ■ S. ^Applicability — Promissory note — Mate' 

rial alteration hy stranger — Holder not guilty of fraud 
ar laches — If affected. 

S. 87 of the Negotiable Instruments Act would only 
apply to cases of fraudulent alteration by a party and to 
'Cases where due to his negligence it becomes possible 
for a stranger to make the alteration. The holder of a 
promissory note is not affected by a material alteration 
in the instrument when it has been made by a meddle- 
some or maliciously minded stranger and there has been 
no fraud or laches on the part of the holder (Leacht 
C.J. and Krisknaswimi Aiyangar, /) GuURO- 
•CHANDKA DVANO SUMANTO Z/. KRISHNA CHARANA 

PadHI. I.L.R. (1941) Mad. 295 = 1941 M W.N. 85 = 

63L.W. 69=A.I.R. 1941 Mad. 388 = 

(1941)1M.L.J. 163 


Ss. 113 and Xih— Applicability of S. 113 to 

**drawee in case of need''--V endor taking bill of ex- 
change to his own order— Property in goods— When 

passes to purchaser— Purchaser accepting bill but dis- 
honouring it on presentation— Effect— Acceptance by 

drawee in case of need!*— Effect, 

S. in does not apply to a "drawee in case of need” 
ii) a bill of exchange. Where the vendor takes a bill of 
•exchange to his own order, the property in the goods 
cannot pass to the purchaser until he accepts the bill and 
meets it on presentation. But when the purchaser 
accepts the bill and dishonours it on presentation the 
contract between him and the vendor comes to an end 
and thereafter when the bill is accepted and met on 
presentation by the "drawee in case of need the pro- 
certy in the goods passes to the drawee in case of need 
unless the purchaser can show some new contract be- 

tween him and the vendor. (RobtrCs, C. J-^ Dunkliy, 
/ISM Bholat V. Yokohama Specie Bank, 
{'In ' A I.R. 1941 Rang. 270. 

-I_S 118 -Applicability— Suit on debt evidenced 

, PresumDtion of consideration — If 

by promi> y ^ JAGJIVAN z/ DHANJI 

V AR CH AND ® 191 1.C. 617 = 13 B S. 164 

g of ixicuHon—Exoculion and 

oonudfraiion, if should h pruvod-Prosumption undor 

'^7be sfd that when there is a denial of execu- 

It cannot be said tnarw laimiff bound to 

tion of a promt y Once 

prove not only ^ presumption provided by 

f 118™Nrg"‘iab!e Instruments Act applies. (Bonnott. 

Jf) KISHI KeSH ",„®g-^o”6o"8'll941 b L.B. 359 = 

193 1 0. 863= 13 B O 608 ^ 

1941 O.W.N^ 467 = 1941 o.A. 389. 
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S. 11%— Presumption under— Admission of 

thumb impression on note— Absence of evidence for 
defence — Burden of proof. 

Where a defendant to a suit on promissory note 
admits the thumb-impression on the note but sets up 
fraud which he does not substantiate and there is no 
evidence for the defence, the Court is bound under S. 
118, Negotiable Instruments Act, to draw a presumption 

that the note was for consideration. It is wrong to 
place the burden of proving the passing of consideration 
on the plaintiff in such a case and he is not bound to 
produce any such evidence. (Ghulam Hasan, /.) 

Raghunath Prasad Singh v. Nanghuitq, 

1961 0. 725=1941 A.L.W. 976= 
1941 A.W.R. (C.C ) 332= 1941 O.L R. 761 = 

ion ^ 877 = 1941 O.W.N 1161. 

D/ Scope — Suit by indorsee of promissory 

note Plea that part consideration represented interest 
on prior mortgage and therefore liable to be scaled d<mn 
under Madras Act IV of f barred. 

In a suit on a promissory note by the endorsee there- 
c’/in or defendant (debtor) is not barred by 

t>. 120 of the Negotiable Instruments Act from plead- 
ing or setting up any defence open to the promisor 
under Madras Act IV of 1938. The section only 
prevents the maker of the note from denying the validity 

of the instrument as originally made or drawn. It does 

not bar any defence which is independent of a plea that 
the mstrument as originally made or drawn was invalid. 
KWadsworth and Patanfali Sastri, //.) KaRUPPa 

GOUNDAN V, T.R. Narayanaswami & Co. 

TTE . 4F.LJ. (H.C)398 = 

NOETH-WEST FEONTIEE'pROviN^b^lGEI- 

DEBTOES belief act (fv OP 

1939), S. 2, Proviso iX) — Interprttation. 

The proviso does not contemplAte that in a case of 
mortgaged property the equity of redemption should not 

relief will be denied o a person who is the owner of 
shops in municipal limits and that the value of tho'e 
shops IS more than Rs 500. Ulmoud. JC. and Mir 

Ahmad, Jf) HaBIB Gol v, GOPI CHAND 

193 I.C. 660 = 13 R.Pesb. 64= 

S. ^Applicahility, ^ 

The meaning of S. 5 is that if any debt has at any 
time borne interest at more than 9 per cent, simple 
interest or compound interest of any sort, then relief 
rnust be granted under that section So that even if 

than 9 per cent, and there was a stipulation for the 
payment of interest over 9 per cent, or of compound 
interest the provisions of S. 5 will apply. Ulmld, J. 

khan‘s '^bdul Rahman 

The burden of proof in an application under S. 9 is 

on the judgment debtor. {Almond, C. and Soefi 

JHANGI Ram z/. Abdul Rahman Khan. 

a q I C. 104-A.I E. 1941 Pesh. 81. 

■ »• y — Dectsto*i under— ,/lppeal 

Where an application has not been accepted under 
S. 9 no appeal lies, but where an application under S 9 
has been accepted a new decree is passed which is open 
to appeal. {Almond, J.C. and Soofi, J\ ThaNGi Ram 
z/. ABDUL Rahman Khan. 197 ^ c 104 “ 

« ft , . . . . I 1941 Pesh. 81 

-S. Joint decree against more than one iudr- 

ment'debtor— Application by one of them— Decree 
be reopened, * ' 
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N. W. F. P. AGRIC. DEBT. REL. ACT (1939) 
S.9. 

A joint decree against more than one judgment-debtor 
can be reopened under S. 9 at the instance of any of 
them who happens to be an agriculturist for the benefit 
of all the judgment-debtors including those who are not 
agriculturists. {Mtr Ahmad, MAHOMED Mm v 
Bhacat Ram. 197 I.C 183 = A.I.E. 1941 Pesh. 85. 

S. 9 — Order declining to interfere on applica- 
tion under — Appealability. 

An order declining to interfere on an application made 
under S. 9 is not a decision under S. 47, C. P. Code. 
Hence no appeal lies from -^uch order. (Almond. /.€.) 
PannaLal:/. Narindar Nath. 192 I.C 716= 

13 R Pesh. 43 = A.I.R. 1941 Fesh 8. 
IJORTH WEST FRONTIER PROVINCE 
COURTS regulation (I OF 1931J. S. 7, 
Rules under Rr. 1 and 3 — Appeal from sentence of 
death — Additional Judicial Commissioner on leave and 
Judge appointed in his place disqualified to hear appeal 
— Appeal, if can be heard by Judicial Commissioner 
sitting alone. .Scf l940 Dig., Col 955. MIkza AKBAR 
V. Emperor. 67 I.A. 336 = 1 L R. (1940) Lah. 612 = 
I.L.R. (1940) Kar, P.C 302 = 1941 O W.N 43 = 

43 Bom.L R 20= 46 OWN. 269 = 
43P.LR 69 = 1941 A.L W 48 = 73 C.L.J. 252 = 
194lACr.C 11= 1940)2 ML.J. 811 (PC.). 
' "S. 30. proviso — 'Icope — Order by Subordinate 

Judge under S. 476, Cr.P , Code — Appeal under S. 476 
B — F orutn. 

An appeal under S. 476 B, Cr. P. Code, from an 
order of the Subordinate Judge lies to the District 
Judge and not to the Senior Sub-Judge. The provi>o 
to S. 30, N.-W. F. P. Courts Regulation, merely provi- 
des special circumstances in which some appeals can be 
preferred to a Subordinate Judge and even then the 
Subordinate Judge dealing with them is deemed to be 
the Court of the District Judge. (Almond. /.C.) 

Ghulam Rasul t/. Hafiz Mahomrd, 

196 I C. 760 = AI.R. 1941 Pesh. 80. 
"" S. 31 (l) (b) — Redemption suit'—Order of re- 
mand by first appellate Court — Appeal — C . P. Code. 
O. 43. R. ] {u\ 

The mortgacor mortgaged his immovable property 

for Rs. 8 and subsequently sold the equity of redemption 

for Rs. 25,000. In the .<»uit for redemption by the pur- 
chaser, 

thata second appeal being competent under 
S. 3l (1) (^) the first appellate Court’s order of remand 
was appealable under O, 43, R. 1 (//), C. P. Code. 
(Almond. J C. and Mir Ahmad. J ) Mr. MOTAI v, 
Mohd. Akbar Khan 193 I.C 871 = 

13 R. Pesh. 70 = A.LR. 1941 Pesh. 28. 

"S. BA— ‘Powers of revision— ‘Questions whether 
petitioners were agriculturists and whether they had 
made such payments as to entitle them to relief ~N. \V. 
F.P . Agriculturists Debtors' Relief Act. 

Questions whether the petitioners were agriculturists 
within the meaning of N.-W.F.P. Agriculturists Debtors’ 
Relief Act (IV of 193 O^nd whether they had made such 
payments a« to entitle them to relief under the Act are 
purely questions of fact which are precluded from consi- 
deration by the Judicial CommisMoner’s Court under the 
provisions of S. 34, N. W.F.P. Courts Regulation. 
(Almond. J C.) PaNNA LaL ti. NaRINDAR NaTH 

J^.C. 716 = 13 R. Pesh. 43 = A.I.E. 1941 Pesh. 8. 

•yi S. 34— Valuation of suit below Rs. 1 000— Re- 
vision — If competent — Government of India Act, S 224. 

1940 Dig., Col. 955. Gian Chand r. Mahomfd 
Yakub Khan. i9i i.o. 668=13 E. Pesh. 34. 

north-west peontiee province 

AND JUSTICE REGULATION, S. 84— 


OATHS ACT. 

Further appeal — Combination of value of each 

portion of suit — permissibility. 

The value for jurisdiction of the land in suit was 
Rs. 388 2 0 and the like value of the other property was 
Rs 1900-8 0. 

Held, that the value of each portion of the suit being 
below the prescribed limit, the two values could not be 
combined to make the case liable to further appeal 
under S. 34. (Alnivnd. J.C. and Mir Ahmad. J.) MT.. 
ZaMO V. HABIB khan. 194 I.C. 136 = 

13 R. pesh. 74 = A.I.E. 1941 Pesh. 33. 

NORTH WEST FRONTIER PROVINCE MUS- 
LIM PERSONAL LAW (SHARIAT) APPLICA- 
TION ACT tVI OF 1936). S. ^—Sale by widow— 
Declaratory suit by reversioner — Maintainability , 

In all suits instituted after the passing of the N. W. 

F. P. Muslim Persona) Law (Shariat) Application Act 
the Court must determine the rights of the parties under 
Mahomedan law and not according to custom. A rever- 
sioner is unknown to Mahomedan law. It is under 
custom that a reversioner is entitled to question sales 
made by a widow or other woman holding a life estate. 
His right under custom is based on a spes successionis. 
which is also unknown to Mahomedan law. Hence, 
after the passing of the Muslim Personal Law (Shariat) 
Application Act, the reversioners have no locus standi to 
sue for declaration that alienation made by women 
holding life estate is not binding on them. A.LR. 1946 
Pesh 52. Rel. on. (Almond, J.C. and Mir Ahmad. J.) 
AMIR FahIM V. AjtiN ISA. 193 I.C 480 = 

13 R.P. 67 = A.I.R, 1941 Pesh. 15. 

S. 27 — Applicabilit) — Estate opening after Act. 

All questions of succession which come up before the 
Courts after Act VI of 1935 came into force must be 
decided according to Mahomedan Law irrespective of the 
fact as to whether the person whose estate is in dispute 
had died before that Act came into force or after. A.LR. 
1940 Pesh. 52, Foil. {Almond. JC.and Mir Ahmad. 
J.) Mr Zamo V. Habib Khan. 194 10 185= 

13R.Pesh. 74 = A.I.R. 1941 Pesh. 33. 
S. 27— .Applicability — Estate opening before it. 
See 1940 Dig.. Col. 955. Fazl HaQ v. Da WAR SHAH. 

192 I.C 343 = 13 R.Pesh 37. 

NORTH WEST FRONTIER PROVINCE RENT 
ACT (XII OF 1881), Ss. 31, 32 and 38— Relinquish- 
ment — Validity — Conditions. See 1940 Dig., Col 955. 
Durga Prasad v. Chunni. 192 I.C. 668= 

13B.A. 354. 

OATHS ACT (X OF 1873). S. 9-'*Any party to an 
judicinl proceeding” — If includes party’s pleader. See 
19-10 Dig., Col. 956, Mathura Prasad v. Sita 
Ram. 16 Luck. 686. 

S 10 — 0/fer accepted — Revocation of . 

The offer by a party to a suit as to being lx>und by a 
statement on oath of his opponent, on being accepted by 
the latter, is in the nature of a binding contract. The 
person who makes the offer cannot, therefore, resile from 
the contract. (Bhide. /) ALIAH RaKHA v. PuNNUN, 
196 I 0. 122 = 14 R.L. 128 = 48 P L R. 38 - 

A.I.R. 1941 Lah. 173. 
’S. 11— Construction — Application under O. 21, 
R 100 — Special oath taken by applicant — Order allow- 
ing application — Appeal by other side — Competency — 
Oath taken in claim — If conclusive in suit also. Set 
1940 Dig., Col. 956. RaNG^NATHA AlYAK r. JAVA' 
VELU MudaLIar. 193 1,0. 691 = 13R.M. 697 = 

(1940) 1 M L.J. 685. 
OATHS ACT (AMENDMENT ACT XXXIX OF 

1939)— witness— Oath not adminisiertd^Admissi- 
\ biltty of evidence. 
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OPIUM ACT (1878), S. 15. 

It is not necessary to administer oath to a lad of ten 
years who is incapable of appreciating the significance 
of oath. It is clear from the provisions of Act XXXIX 
of 1939 that the evidence of such a boy is admissible in 
evidence. {Agarwal and Madeley^ J J.') Shko PRASAD 
v. Emperor. 1941 0.A 943= 

1941 A.W.R. (C.C.) 364=1941 O.W.N. 1246. 


OPIUM ACT (X OF 1878), S. 15 and Or. P. Code, 
Ss. 102 and 103 -^Search under S, 15 — Procedure to be 
followei —Inapplicability of S. 102, Cr. P, Code, to 
searches of a person under S. 15, Opium A:t — Irregu- 
larity in searches — Effect of. 

According to the Opium Act, all searches under 
S. l5 of the Act are to be in accordance with the 
provisions of the Code of Criminal Procedure. 
There is, however, no provision in the Code 
relating to searches of persons, except S. 102 
(3) which refers to persons in or about a place 
liable to search. S. 103 deals only with ‘places to be 
searched’ and it has no application to searches under 
the Opium Act. Irregularity in the search does not neces- 
sarily invalidate the proceedings. It always affords 
a ground for scrutiny, and if, after careful scrutiny, the 
Court comes to the conclusion that an excisable article 
was recovered from the possession of the accused, then 
the conviction is treated as a sound one. {Mosely, /.) 
AUNG Kim Sein V. The King. 

1941 Rang L.R. 562 = A.I.R. 1941 Rang. 333. 


•ORDINANCE— of— Constitution of 
Courts, 

When an ordinance has prescribed without reserve 
that the Court shall consist of two or more Judges, it 
seems impossible that a rule should survive which pres- 
cribes that in a certain event the Court shall consist of 
two Judges and a non- Judge, whether Magistrate or 
Cadi {Lord Atkin) THE HEIRS OF PRINCE MOHA- 

MED* Selim v. The attorney General of 

Palestine. 1971.0. 48 = 1941 A. W.R. fRev.) 747 — 
FALE^ii ^ ^ 709 = A.I.R. 1941 P.C. 99 (P.C.). 

ORISSA MONEY-LENDERS ACT (III OF 1939), 

S. Appeal— Order fixing valuation of property— 

At)t)eal “C. P‘ Code, S* 47. 

An order under S. 14 of the Orissa Money-Lenders 

Act fixing the valuation of a property is not appealable; 
there is no provision in the Act for an appeal against 
such an order. Nor is the order open to appeal under 
c 47 C P Code, as it is not an order which finally 
f;.erm?ner-the rights of ‘he partie. (Afu./e 

CHaUerii, //.) Pat.' 616. 

.q \L— Applicability and scope— Rules for esti- 
mating value not prescribed under S. 26-Elfect of— 
Duly of Court to estimate value-ExecuUon sf to be 

bu^ti: provisions of the se^ 
the rules for eat.mat ng the va ue o t p P 

that section have not he®” by the Provin- 

Act. In the absen Court has to estimate 

cial Governmen under oMustice. equity and 

the vatue aecordi g^^^ ,be 

rood conscience. h execution indefinitely. 

fgaming of ‘he r“’os ^ SrinivaS 

.(^DhovU and Ch^ttnuJ! m 1941 Pat. 616. 

PADHI. i * made under— Effect- 

(-^Execution— If ‘o be stayed indefinitely. 

“,%RlssrMONEV-LENDERS ACT, S. 


OUDH CIVIL RULES, Ch. VI, E. 279. 

ORISSA TENANCY ACT (VI OF 1913), Ss. 18 and 
127 — Scope and effect of — Jurisdiction of Revenue 
Officer — Rent fixed at rate — Terms of agreement ignored 
— Effect — Settlement of rent — If without jurisdiction 
and of no effect. 

By S. 118 of the Orissa Tenancy Act the Revenue 
Officer is enjoined to settle fair and equitable rents for 
tenants of every class and, therefore, he must record 
rents even for the re claimed lands, if any, whether the 
landlord has moved the Collector to eject the tenants 
under S. 6l or not. The jurisdiction to assess and 
determine the rent is an entirely different thing from any 
error committed in fixing the amount of rent, because the 
officer who has jurisdiction to decide a matter has 
jurisdiction to decide it rightly or wrongly. He may 
take a wrong view of the facts, may misinterpret a 
kabuliyat, ignore the terms of a compromise arrived at 
by the parties and fix a rent which he considers lo be the 
proper rent. If the officer makes a mistake, the landlord 
or the raiyat who is aggrieved thereby has the remedy 
of a suit in a Civil Court under S. 126 to be instituted 
within 6 months of the date of the certificate of the 
final publication of the record-of-rights. If no such suit 
is instituted, the decision of the Revenue Officer becomes 
final, and by reason of S. 127, the rent settled and 
entered in the record-of-rights finally published shall be 
deemed to have been correctly settled and the landlord 
cannot claim rent for the lands at a rate higher than 
what is stated in the record-of rights finally published. 
It cannot be said that because the Revenue Officer in 
fixing the rent has ignored the terms of an agreement 
between the parties, his decision settling the rent is 
without jurisdiction and therefore can be ignored. 
{Harnes, C,J, and Manohar Lall, /.) SaMANTA 

Radha Prasanna Das d. Barendra Krishna Das 

20 Pat. 627=A.I.R. 1941 Pat. 617*. 

S. 204 (2) and (3) — Question of title— Rent suit 

of value below Rs. 100 before Deputy Collector— Trans- 
feree impleaded as party defendant— Decision— If invol- 
ves question of title— Appeal— Jurisdiction— Collector- 

Revision to High Court from Collector’s decision in 
appeal— Competency. See 1940 Dig., Col. 958. Bid- 
yadhar Misra V. Radhashyam Panda. 

196IC 677=14R.P. 211 = 8 B.R 41= 
22 Pat.L.T. 768 = A.r.R. 1941 Pat 353, 

OUDH CHEEP COURT RULES, Oh XX, R 7— 

Sealing of judgments— Nature of Bench reader’s duty 

Sealing, if creates finality. See 1940 Dig Col 958 
Raj kumari v. Emperor. 15 L^ck. 708* 

OUDH CIVIL RULES, Vol. I, Paras. 53, 54 and 

55 —Return of documents — Proper stage. 

Where a document has been filed and duly admitted 
it should not be returned before the conclusion 
of the case. {Gkulam Hasan, /) Sheoraj v Gan 
GA PRASAD 1931.0 676=13RO 509- 

1941AL.W. 619 = 1941 OL r' 361= 
1941 A.W.R. (Rev.) 372 = 1941 O A 899 = 
1941 R.D. 328 = 1941 A.L.W.’462« 
1941 O W.N. 618=A.IR. 1941 Ondh 396 

Vol I. Paras. 53 to m-Return of documents 

^Time for appeal not expired — Legality. 

Where the documents admitted in evidence are 
returned even before the expiry of the time for filing 
appeals, the procedure is wholly irregular. {Ghulam 
Hasan, /.) MATA DIN v. ImdaD KHan. 

1971 C- 158 = 1941 O.A. 886= 
1941 A.W.R. (Rev.) 1005 = 1941 O.WN. II79 

Ch. VI, R 279, Suh R, (61) — Applicability- 

Claim for return of trust money for liquidator of Bank 

See 1940 Dig., Col. 959. dinshaw & Co. K rishna 
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OTJDH CIVIL EULES, Ch. VII, R. 289. 

PlARV. 16 Luck. 241 = 1941 Comp C 138 = 

191 I.C. 178=A.IR. 1941 Oudh 126. 
■ Ch. VII. R. 289 — Allowing of actual co>is— “ 
Justifying circum'tance'i. See 1940 Dig., Col. 9^9. 
Bansjdhah V. RAM Chahan. 16 Luck. 44. 

OUDH COURTS ACT (IV OF 1925). S. 12 (2) - 

^etv point in third appeal— I f can be raised. 

In an appeal under S. 12 (2) of ihe Oudh Courts Act 
a point not raised before the learned single Judge 
cannot be allowed to be entertained for the first time. 
{Ghulam Hasan tHii M.tdehy, //.) MiR MOHAMMAD 

Hussain v. Mohammad H*bib khan 

1951 C. 784 = 14 EO. 121 = 
1941 A.W R Rev.) 661 = 1941 R D 711 = 
1941 O L.R. 618= 1941 0 A. 686 = 
1941 O.W.N. 979 = A.I.R. 1941 Oudh 526. 

OUDH LAWS ACT (XVIII OF 1876 . S 8— 'Town' 
— What is included if: — 1. and outside Abacii If come 

under S 8. 1940 Uig., (Tol. 9t 0 KhadimAII^ 

JAGANN.U H. 16 Luck 230 = 191 I C 166 = 

A.I.R. 1941 Oudh 77 

S. ^^Shanulat lands— Meaning -Sale of plots 

in separate pattt and in shamilat pattt to relative Cif 
sharer m different pattt and also tn shamilat patli— 
Right ol cO'sharer in same pattt and also in another 
patt* and shamilat patti to pre empt. 

It cannot be stated as a general proposition that 
shamilat land only means land which though undivMe h 
pertains to the same patti, or, putting it in another form, 
that each patti includes a p.>rii )n of the shamilat hind. 
Where plots in a patti and in shamilat patti are sold to 
a relative of the vendor who is a co-sharer in a different 
patti and in the shamilat pam, a co-^harer in the same 
patti as well as another patti and shamiiat patti cannot 
pre-empt the land sold in the shamilat patti, in as much 
as the vendee’s right therein are superior for the purpose 
of pre empiion because he was a relative of the vendor 
and partial pre empt'on not being permissible, his suit 
for pie-empiion is b lund to be dismissed {Bennett and 
Madeley, / /.) GauRI Shankfr r BaSHIR AHmad 
1941 O.W.N. 1306 = 1941 A W.R.fC.C) 388 = 

19410 A. 996. 

S. Under proprietor— VMV\\{?idAr, tf one. 

• Pukhtadar\%z cl.fss of under proprietor. {Bennett^ 
'/.) bHKO Dat TEWaRI V. BhaGWAT DaS. 

1941 O.W.N. 1276 = 1941 A.W R (C C 1386= 

„ ^ 19410 A. 972 

S. 9 (1) Sub-division* — Construction — Appli 
cahihty of S 9(1). 

The word ‘sub-division’ in Cl. (I) cf S. 9 of the Oudh 
Laws Act should be literally con-trued so as to include 
an under proprietary khala which is a unit or com 
ponent part of an under-proprietary tenure in a niahal. 
So when the property sold forms part of an undei-pro 
prietary khata, and both the pre-emptor and the vendee 
are co“.sharers in that khata. they are co-sharers in a 
sub-division of the under proprietary tenure under this 
first clause. {Bennett. J.) ShkoDaT Tkw’aRI v 
BhaGwat Das. 1941 0 W N. 1276 = 

1941 A.W.R. (C.C.) 386 = 1941 O.A. 972. 
— 3 9, Cl. (41— Rights of pre emption— Transfer 

of proprietary pro(>eriy and under-propiietary tenure* 
See \9^0 Dig.* Col 961. Khadim ALI v. JagannaTH 
16 Luck. 230= 191 I.C. 166 = A.I.R. 1941 Oudh 77. 

"I 3. 9 A— Sale of several item.s— Kight to pre empt 
with reference to one of them — Pre emption on payment 
of entire price- If can be allowed. See 1940 Dig.. Col 

961. maha Prasad v. dukh Haran Naih. 

A.I.R. 1941 Oudh 18. 


ODDH RENT ACT (1886), S. 6. 

3. — Liability to pte emption— Transfer by 

Court of law in execution of decree for specific perform 
mance. 

A sale deed executed by Court, in execution of a 
decree for specific performance is liable to pre-emption 
like any other sale, lor the deed is only executed by the 
Court on behall of the party who is bound to execute it. 
It falls withii. the purview of the Oudh Laws Aci and 
is liable to pre-emption. {Thomas. CJ. and Ghnlam 
Hasan, / ) RAM AVADH PaNI E V. GhiSA PaNDE 

195 I.C. 880 = 14 R 0. 128= 1941 R D. 782 = 
1941 A.L.W. 871 = 1941 O.L.R 630 = 

1941 A W.R. (Rev.)760 = 19n O A 725 = 
1941 O W.N. 1021 = A.I.R. 1941 Oudh 611. 

S 13 (O— Power of Court to fix market value 

—When ari>es— Fictitious prhe— Vendee, if entitled to 

conveyance chaiges or interest. See l940 Dig . Col. 

961. jAi Krishna r/. Brijpal Singh. 16 Luck 1. 

OUDH RENT ACT (XXII OF 1886). Ss. 3. 108 (2) 
Zdid VZl— Produce* , if tnciudes fish — Land in S 127 
if includes prodme of land — Suit for money due 
tn respect of fishery rights — If lies under either S. 108 
(2) or S. MT— Jurisdiction of Civil Courts, if barred. 

It is doubtful whether the word ‘produce’ in S. 3 of 
the Oudh Rent Act was not intended to be restricted to 
vegetable produce only. In case of fishes in a tank It 
may be possible to say that they are the produce of that 
tank, assuming that no water flows in from or out to 
other places where they may be produced. But in the 
case of a river it is impossible to say that the fishes 
found in it have been produced in any parli.ular area. 
The expression 'Land' in S. 127 of the Act cannot 
include the produce of ihe land. Hence a suit for 
money due in respect of fishery riehts in a river cannot 
lie either under S. 108(2) or S. 127 of the .Act. Such 
a suit in the Civil Court i> not barred by S 108 of the 
Act. {Bennett and Madeley, JJ) THAKUR b 

Jagdamkika PRAT.P Narain Singh. 

19^10. 237 = 14 R.O 141 = 1941RD. 888 (2) = 

1941 O.W N. 1066= 1941 0 A.757- 
1941 0 L.R 660 = 1941 A.W.R. ( Bev. ) 823^ 
Sb. 3 (10) and 20 — Muafidar, If a tenant under 
S. 3 (10)— S. 20 if applies to him. See 1940 D g.. 
Col. 961. Partab Bahadur r Uma Nath bux 
Singh. 16 Luck. 145 = A.IB, 1941 Oudh 27. 

6 and 127-^Transfer of occupmcy ri^htt 
c reate I under S. S— Rights created by decree— Distinc* 
tion — Transferor if can eject transferee under S, 127. 

There is a dear cut distinction between a transfer of 
occupancy rights created under S. 5 of the Rent Act and 
those created by a decree of Court. Under S. 5 of the 
Rent Act a transfer of occupancy rights has been 
declared to be void ab initio. In the case of a transfer 
Created either by an agreement or by a decree of a Court 
a condition against alienation has always l)een held to 
be one which is inserted for the benefit of the superior 
proprietor, who alone has the right to question it, but, as 
between the transferor and transferee, it U n at open to 
the transferor to raise the question of the invalidity of 
the transfer. It is open to the landlord to refuse to 
recognise the transfer and treat the transferee as a 
tt^espasser and eje. t him bur the transferor is bound by 
the transfer and is consequently estoppe 1 from main- 
taining a suit against the transferee treating him as a 
trespasser liable to ejec tment under S. 127 of ihe Rent 
Act. {Ghulam Hasan and Madeley. //.) MlR 

Mohammad Husain Mohammad Habib Khan. 
1Q41 195 IC 784=14 R.O. 121 = 

1941 A.W.R. (Rev.) 661 = 1941 RD 711 = 

-lOAi ® 618 = 1941 O.A, 686=> 

1941 O.W.N. 979 = A.I.E. 1941 Oudh 626. 
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OTTDH RENT ACT (1886), S. 7-A. 

■ S. 7-A — Auction sale of zamtndari house — 
Subsequent acquisition of ex-proprietary rights by 
ven dor — Effect . 

'Where the ownership of a zainindari house has passed 
by an auction sale, the subsequent acquisition of ex-pro- 
prietary rights by the vendor, cannot create a right in 
him to remain in possession of the house as a tenant. 
{^Ghutam Hasan, J ) SHEORAJ V GaNGA PRASAD. 
193 I.C 676=13 R.O.502 = 19il O LB.361 = 
1911 A.LW, 519 = 1941 A.W.E. Rev.) 372 = 
19410 A. 399 = 1941 R.D. 328= 1941 A L.W. 462 = 
1941 O.W.N 618 = A.I.E. 1941 Oudh 396. 

Ss. 14 and 15— Failure to deposit purchase 
money within tjme fixed by decree— Appeal contesting 
amount — Competency. See 1^40 Dig., Col. 962. jAl 
Krishna:/, hrijpal Singh. 16 Luck. 1. 

Ss. 19 and 19- A— Remission of revenue— If 

entails automatic remission in rent. 

- The fact that there is a remi^sion in revenue does not 
by itself entitle the tenants to get remissions of rent un 
less so ordtred by the Collector or the Assistant 
Collector specially empowered. {Agarwal, /) Daya 

Shankar v. padri prasad. 193 I.C. 150 = 

13 E O. 431 = 1941 A.W R. ( Rev.) 162 = 
1041 RD. 97 = 1941 O.LR. 256 = 
1941 O.W.N. 262 = 1941 O A. 218 = 

A.I E. 1941 Oudh 267. 

S. If applies to groves. 

S. 32 B of the Oudh Rent Act does not apply to 
Proves. {.Harper, S.M. and Sathe, LaL 

Narsingh PrataP Bahadur Singh J.^geshar 

1941A.W.R (Bev.)477- 

1941 O.A. (Supp.) 436= 1941 B.D. 380 (2) = 

1941 O.W.N. 697. 

S Z 2 -'B—Suit under — Assertion of under»pro 

Prietary rights as plea in defence- Long standing entry 
in revenue papers inconsistent with the plea— Effect. 

Where in a suit under S. 32-3 of the Oudh Kent Act 
the dfefendants assert the acquisition of under-propiietary 
riehts as a plea in defence, their mere assertion without 
any explanation as to how such rights arose, cannot 
carry any weight, specially when the patwan papers 
entries for over 80 years past which had been verified at 
two “t len,rts are inconsistent with this asserti. n 
Tnafper. S M. aud Sath,, J.M.) LAL NaRSINGH 
pdatap Bahadur Singh v. jageshak Singh. 

W R fBev ) 477 = 1941 O.A (Supp.) 436 = 
1941 A.W.R. R D 380 (2)= 1941 O W.N. 697- 

_g 32B— under— Limitatun— Non-pay 

„enl of a suit can be brough. 

Under S. 0“dh Ken 

at any / 3,5 after the tenancy bas come to an 

even within Apf'endanls have not paid 

end. The mere fact take away the 

any rent for ‘-'’f ^ ent fixed on the plots in 

right of •1'^ « ,‘°enanc; continues to exist. Mere 

question so long as th jpfendants cannot constitute 

non payment of rent by defendan 

them, persons ho'ding posse^ssion^^^^_ 

plaintiff, ^Vuadvr SINGH f. Jageshar 

NARSINGH PRATAP BA ^ tW.B. (EdV.) 477 = 

Singh. ^ ^ 436 = 1941 BD 380 (2)— 

1941 O.A. (Supp ; 430 O.W.N. 697. 

^ n ly rnAe S 152— Consent decree— 

^S. 61 and C. P- ^j^^^\_Lfi,g^Necessiiy. 

Clerical mistake of the Oudh Rent Act is 

Where a decree under S but owing to a 

passed on admis.'-ion by J jbe decree and 

clerical error ® only that amount o" 


926* 


OUDH RENT ACT (1886), S. 108. 

executes it by ejectment of the defendant, the latter can- 
not complain of the absence of notice of amendment of 
the decree, for no such notice is necessary. Moreover 
being a consent decree the judgment-debtor coul I have 

no cau>e to show against the amendment. The proceed- 
ing* in ejectment are quite in order. {Shirreff, /.M.} 

Sheo Narain V. Sunder Lal. 

1941 A. W.R. Rev.) 666(2) = 1941 R.D 690 = 
1941 O.W.N 848(1)= 1941 A.L J. (Supp ) 103= 

1941 O A. (Supp.) 4961 2X 

S 61 — Decree under — Execution after new 

Tenancy Act — Proper provision of law. See U. P 
Tenancy Act. Ss. 296, 181 (1) and 182(1) and 
Oudh Rent Act, S. 61, 

1941 A.W.E. (Rev.) 675 (1). 
— ^ — ’Ss. 61 and 145— Decree under S. 6l — Execution 
— Limitation — New Tenancy Act coming into force after 
decree. See V P. TENANCY ACT, S. 296 and OudH 
RENT ACT. SS. 6l AND 145. 

1941 A.W.R. (Rev.) 1063. 

Ss. 61 and 127 — Ejectment under S. 6l — Sub* 
sequent decree under S. 127— Tenant if can claim 
reinstatement under S. 294. U. P. Tenancy Act. See 
U. P. Tenancy act, S. 294 and Oudh kint Act* 
Ss. 61 and 127._^ 1941R.D. 607. 

S. 61 — Execution proceedings under — New 
Tenancy Act coming into force— Law applicable See 
U. P. Tenancy act, S. 296 and Oudh ktNT act 

B. 61. 1941 E D 62s1 

S. 51— Payment of arrears of rent^Pnper 

mode— Payment out of Court, if recognizable. 

Under S. 61 of the Oudh Rent Act the arrears have to 
be paid Into Court and payment out of Court cannot 

be recognized. {Sathe,J.M) Amjad Al I r;. MahiSH- 
WaRNaTH. 1941 a WR (Rev) 481 = 

« ^?fl^'A (Supp.)440 = 1941RD. 429. 

S. 61 {2)—CourPs duty under— AJmusion by 
defendant — // relttV,s Cuurt. 

Under S. 6l (2) the Court cannot specify in the decree 
anything more than what is permissible according to 
the precise language of the clause notwithstanding anv 
admission on the part of the defendant tenant {Hartrr- 
S.M and Sathe,J.M.) CHHaTRaPaL Singh z; Ram 

1941 A.W R. (Rev.) 491 = 
1941 R.D. 483 = 1941 O.A (Supp.)460. 

S. 61(8)— Extension of time — power of Court 

Illiteracy if a ground. See 1940 Dig., Col. 964 Kaghu 
BIR Sahai V. Kanchan. 1941 A.W R. (Rev.) 68 = 

1941 O.A. (SuuD ) 

- S. 62 A and U. P, Tenancy Act (1939) 
Sa. 181. dtcrci of 1937-// extohail] 

under new Tenancy Act. 

Where an ejectment decree under S. 62 A of the Oudh 

A I I • - A ^ remained 

inexecutable owir g to appeals and owing to the Stay of 

Proceedings Act, are capable of being executed unri^-r 

ils. 181 182 of the new U. P. Tenancy Act. (Harter 

S.M.and Sathe, J.M.) RaJESwaR BaLI Mata 

Prasad. 1941 O W.N. 716 = 

1941 O.A. (Supp.) 367 = 1941 aVW.R. (Rev )437=, 

1941 R.D 408=1941 A.L.J. (Supp.) 97 

S. \5%—Bar of Civil suit— Declaration as to 

party being a muafidar. 

There is no provision in the Oudh Rent Act under 
which a Revenue Court is given exclusive jurisdiction to 
determine whether a party to a suit is or is not a 
muafidar. and consequently a suit may be brought in the 
Civil Court for a declaration on this point vvbere the 
existence of a rent-free grant is denied. (.Bennett r\ 

AZIZ Ahmad khan v Inavat Khan. ’ 

1941 O.W.N. 1101= 1941 A.W.R. (Rev.) 879=, 
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1941 E.D. 861 = 1941 O.A. 805 = 196 I.C. 673 = 

1941 O.L.R. 738. 

S. 108 — Scope of — Suit to declare decree for 

rent not binding — Absence of proper representation — 
Alaint at liability. 

S. 108 of the Oudh Rent Act bars the jurisdiction of 
the Civil Court in respect of some suits. But the juris- 
diction of the Civil Court is not barred where a suit is 
brought to declare a decree for rent not binding on the 
plaintiffs in as much as they were not properly represen- 
ted in the Revenue Court. (Agaruial, /.) KaLE KHaN 
z/. Masud Husain. 192 I.O. 849 = 13 R O. 414= 

1941 O.W.N. 112=’ 1941 A.W R. (Rev ) 304= 
1941 0,L R. 236=1941 A.L.W. 96 = 
1941 R.D. 459 = 1941 O.A. 64 = 
A.I.R. 1941 Oudh 223. 

S, '108^', (2) — Suit under — Maintainability — Suit 
for montfy due in respect of fishery rights. See OUUH 

Rent act, SS. 3, 108 (2) and 127. 

1941 OWN. 1066. 

S. 108 (10) and Civil Procedure Code, O. 21. 

R. lOO^Scope and effect of S. ]08 (lOt, Difference 
between S. 108 (lO) and O. 21, iV. lOO — C. P, Code - 
Dispossession of third person in ejectment — Remedy 
under O 21, R. ]00, if available. 

S. 108 ( 10) of the Oudh Kent Act only refers to a suit 
of a certain description being decided only under the 
Oudh Rent Act in a Revenue Court. It does not mean 
that if there is any remedy other than by a suit it cannot 
be adopted. There »s a clear distinction between S. 108 
(10) and O. 21, R. 100, C. P. Code The former pres- 
cribes a remedy when action has been taken by a land 
lord to eject a tenant. To justify this remedy there must 
have been a direct and intentional conflict of interest 
between the landlord and the tenant. For the purpose 
of R. lOO of O, 21, C. P. Code, the action taken by the 
landlord must have been against a third person. Hence 
where a third parly has been dispossessed in execution 
of an ejectment decree. S. 108 (10) of the Oudh Kent. 
Act does not bar an applicaiion under K. 100 of O. 21, 
C. P. Code, by the aggrieved party. {Harper, S. Af.) 

Syed Mahohed Ram v. abhilakh 

1941 ED. 263 = 1941 A.W.R. (Rev) 348 = 
1941 0 A. (Supp.) 262 = 1941 A.L.J. (Supp ) 76. 

S. 108 (10) — Suit undfr — Facts to be prived by 

plaintiff. 

Under S. 108 (10) of Oudh Rent Act, it is only a 
tenant who can sue for recovery of possession of pro- 
perty. Hence it is incumbent on a plaintiff in such a 
suit not only to prove his previous possession but also 
that his possession was that of a tenant. {Harper, S' 
M.) BUDri Ram v. kunj Behari Prasad. 

1941 O.A. (Supp.) 343 = 1941 E D. 288. 

S. 108 (15) — Suit for profits under — Failure 
of lambardar to produce accounts — Decree on basis of 
gross rental, if justified. 

_ There is an obligation cast upon the lambardar to do 
his best to realise the profits of the property. It is 
equally his duty to keep clear accounts of the collections 
made by him, and it is not open to him, in a suit for 
profits brought against him by a co-sharer, to plead, in 
the absence of any accounts that the suit should be 
decreed on the basis of actual collections proved by the 
Patwart. In such a case, where the lambardar has 
been shown to have been grossly negligent in the matter 
of collections, a suit for profits by a co-sharer could be 
decreed on the basis of gross rental. {Ghulam Hasan, 

J.) RAJ Bahadur Singh v. Pirthvipal Singh. 

1941 O.W.N. 1052=1941 0 A. 749 = 

1941 A.W.E. (Eev.) 816 (2) = 1941 E D. 800. 
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S. XlQ^Appeal — Restoration of application to 

restore suit under .S'. 6l decreed ex parte. 

Only such orders are appealable under S. 116, Oudh 
Rent Act, as are covered by S. 104 (1) and O. 43, R. 1 
of the C. P. Code. It follows that an order restoring to 
hearing an application for restoration of a suit under 
S. 6j of the Oudh Rent Act which has been decreed ex 
parte is not appealable. {Harper, S.Af. and Shirreff, 
J.Mf) NOKHEY LAL v. SHVAM SUNDER N<\TH 

Kaul. 1941R.D. 451 = 1941 O.A (Supp)447 = 

1941 A.W.R. (Rev.) 488. 

Ss. 116 and 119 and Civil Procedure Code, 

S. 104 and O. 43, R. 1— Right of appeal provided by 
Ss. 116 and 119— If independent of C. P. Code. See 
1940 Dig , Col. %5. Mula v. Ram Dulari. 

„ - » „ 16 Luck. 27. 

S. 119 — Scope and applicability — Order passed 

by Revenue Court in execution — If appealable. See 1940 
Dig., Col. 966. Mula v. Ram Dulari. 16 Luck 27. 

^S. \2n -^Acceptance of rent after suit utider^ 

Effect. 

Acceptance of rent after the institution of a suit 
under S. 127, Oudh Rent Act, would not prejudice the 
landlord’s case. It is clearly not accepted as from a 
legally admitted tenant, but as from a person who, 
having been in occupation, was liable to pay it. {Hen- 
Dilasa SuiAN Kuer. 19610 704 = 
1941 A.W R. (Rev.) 999 = 1941 O.L.R. 768= 
1941 O A. 880 = 1941 O.W.N. 1163. 

S. 127— Applicability — Perpetual lessee continu- 
ing in possession after ejectment decree. See 1940 
Dig., Col. 966. Kaniz Baqar V Lakhraji. 

191 LC. 142 = A.IR. 1941 Oudh 70. 

■ S 127 — ’Land' — If includes produce of land — 
Suit for money due in respect of fishery rights— Main- 
tainability. See OUDH RENT ACT, SS. 3. 108 (2) AND 
127. 1941 O.W.N. 1065. 

~ S. X^fl'^l.tability to t/ectment— Grove losing its 
character as grove — Tenants bila tasfia 

Where the plaintiff is found to be the owner of the 
plots in dispute and the defendants are found to have 
lost their right either as groveholders by reason of the 
plot losing its character as grove or by reason of the 
fact that they are entered as mere tenants bila tasfia the 
plaintiff is entitled to eject them as trespassers and re- 
cover possession of the plots in dispute. {Ghulam 
Hasan, J.) MAHOMED TaqI v. EwaZ MaHOMED. 

19610. 421 =14 R.O. 165 = 1941 R.D 802 = 
1941 O.L.R 681 = 1941 O A. 753 = 
1941 A.W.E.(Eev.) 819 = 1941 O.W.N. 1057. 

S. 127 — Suit under — Encroachment on and pos- 
session of adjoining land for over 12 ycars^— Relief ^ if 
could be given. 

Where for over 12 years a tenant encroaches or 
remains in possession of a plot adjoining his holding, 
the tenant could not be ejected from it as a tres- 
passer, as the plot had become an integral part of his 
holding. Though it could be demarcated, there could 
be no separate rent assessed on it, {Harper, S.Af,) 

Karamraj Kuer V, Ram Nakain Singh. 

1941 R.D. 336 (2>= 1941 0 W N. 676 (2)» 
1941 A W.R. (Rev ) 443= 1941 O.A. (Supp.) 373, 

;S. 141(as amended In 1934) -Interest falling 

due prior to amendment — Rate, if affected by amend- 
ment. See 1940 Dig ,Col. 967. Lal CHANDRA MOOL 
biNGH V Tej Bahadur Singh. 16 Luck. 36. 

_ '^^^—^Pplicabiliiy — Decree for more than 

As. ^OO-^Apportionment of liability of each of the judg- 
ment-debtors tn the execution applicatiofr—None Habit 
for more than Rs. Limitation for executioHt 
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Where a decree obtained against several defendants 
exceeds Rs. 500 bat the decree holder in his application 
for execution apportions the liability of each of the 
judgment-debtors and specifies the amount for which 
each of them is liable and none of them are liable for 
more than Rs. 500, it cannot lead to the inference that 
there were several decrees and each of them was for a 
sum less than Rs. 500. There is only one decree in the 
case and that for more than Rs. 500 and hence the first 
portion of S. 145, Oudh Rent Act. cannot apply to the 
execution of such a decree and limitation for its execu- 
tion is as provided by Art. l82. Limitation Act. 
{Ghulam Hasan, /.) HARBANS SINGH v. Ram- 

CHANDRA. 197 LC. 12=1941 O.W.N. 1232 = 

1941 A.W.E. (Rev.) 1057 = 1941 O.A. 936. 

S. 151 and United Provinces Tenancy Act 

(1939), S. 243 — Execution of partially satisfied decree 
after new Act coming into force — Laiv applicable. 

The restriction contained in S. l5l of the Oudh Rent 
Act forbidding the issue of a process of execution 
against immovable property unless the movable 
property was exhausted, no longer finds a place in the 
new Act. It must be held, therefore, that where a 
decree has not been satisfied in full at the commence- 
ment of the new Tenancy Act, the execution of that 
decree must now be governed by the provisions of the 
new Tenancy Act which are contained in S. 243 of that 
Act, namely, that the procedure provided by 0.21, C. P. 
-Code, should be resorted to for the execution of the 
decree free of any restrictions or limitations which were 
placed by S. of the Oudh Rent Act. {Ghulam 
Hasan, J.) GaJADHAR v. BaDRI PRASaD. 

197 I.C. 85 = 1941 O.L R. 817= 

1941 O.A. 889 = 1941 A.W.R. (Rev.) 1008 = 

1941 O.W.N. 1177. 

>3 \X)\—Onus^Objection under — Late stage — 

Maintainability. . , 

It is for the decree-holder to show in the first instance 
under S l5l of the Oudh Rent Act, that satisfaction of 
the decree cannot be obtained against the movable pro- 
perty but very title evidence, like the filing of an 
alfidavit would be enough to shift the onus on to the 
iudgment-debtor. A judgment-debtor should not be 
allowed to escape liability by putting forward for the 
first time after 3 years after the decree an objection 
tindpr S l5l of a vague nature which is not supported 
brany evidence. {Bennett, J.) DEPUTY COMMIS- 

JoNER, PARTABGARH e-. SHAHZAD KOER 

16 Luck. 573=194 I.C. 437 — 13R O. oil 
1QA1 RD 352 = 1941 OWN. 638 = 1941 O.A. 416 = 

^%fl A.W.E. (Rev.) 385 = A.LR. 1941 Oudh 374. 

_S 154-5«/V for under-proprietary rent ~ Mort- 
gagee of under-proprietor not made partvSuperior 
Proprietor purchasing Properly >» execution of rent 
^decree— If can claim priority against mor/gagee. 

NO doubt under S. lS4 of the Oudh f A^e« 

an under-proprietor creates any incumbrance and fails 
an unucr piwp . -,i nr anv uart of the rent sub- 

to pay to the resoect of the land subject to the 

sequently accruing m 

incumbrance, the I ,ent as the case 

the propr „here the superior proprietor sues the 
may be. But wn fgars of rent without mak- 

under-proprietor al f ^ 

ing the mortgage P that decree purchases 

against him and ^ the decretal amount is satis- 

the prx^perty up for the mortgagee thus 

fied and the the auction-purchaser who 

SortaSwtol; no longer liable for any payment 

y. D. 1941-59 


revenui^N 
shares of^pr 


PAEDANASHIN LADTr 

under tde provisions of S. l54 of the Act. {Thomas, C, 

/,) Kaniz Baqar 2 ^. Kaniz Abid. 194 10.22= 

13 B.O. 552 = 1941 O L R. 415 = 
1941 A.W.E. (Rev.) 642 = 1941 0 A. 476 = 

A.I.E. 1941 Oudh 402. 

OUDH SUB SETTLEMENT ACT, R. 4 AND 
BOARDS CIRCULAR, 21, Paras. 6 and 7 En< 
hancement— Justification— Nominal readjustment of 

'o^^angejn. proportion between the respective 

jD 4 |» 

Where ‘»Uk|^se of SuT^^tlifem^nt^lCter-itfaere has 
been only ^ TwWjiaf^^acjjiust^ent in as 

much is re^nue f^efey^fd the readjust- 
ment revenue but only for 

the calculation of ceises_and fh^dte/iba^nQ.alterafir>n 
in the proportion between the respective^flfjjls of the 
profits the rent of such a holder is not liable to^nhance- 
ment. {Harper, S.M. and Sathe, AM.) GuR SaHAI 
Lal V. Emperor. 1941 r.d. 863= 

1941 O.A. (Supp.) 841 (l)= 
1941 A. WE. (Rev.) 997 (1). 

OUDH TALUQDAR^S RELIEF ACT (1870), Ss. 3 
and 4 (3) (a)— Taluqdar under disability— Estate 
vested in manager — Taluqdar if competent to refer to 
arbitration, matters connected with the estate. See 1940 

Dig., Col. 967. Ram Baran Upadhya 7 f. Madho 
Pershad Singh. 192 I.C. 803 = 13 R O 406=* 

1941 O.W.N. 223=A.I.R. 1941 Oudh 49. 

PAEDANASHIN LADY — Deed by — Binding charac- 
ter — One of the terms alone not explained to her. See 
1940 Dig., Col. 969. MOHIM Mohan z/. Bir Bikram 
Kishore Manikya. 1961.0.151 = 14 E.c. 66« 

72 C.L.J. 480 = A.I.E. 1941 Cal. 267, 

Deed by— Burden of proof— Knowledge of 

contents. * ' 

In cases of deeds executed by pardanashin ladies 
When they are questioned, the burden is alw’ays in the 
first instance on the persons founding on that document 
to show that the grantors intelligently understood the 
deed. If they fail to establish that point, then the 
deeds are not binding on the executants or any one else 
and is void ab initio. It is only when the documents are 
prima facie valid, proof having been given of intelligent 
execution, that the question of undue influence arises 
Where a document purporting to be a lease was not 
read over to the lady and where the consideration was 
below the rates generally in force and there was no term 
fixed in the document it was held that the deed was ab> 
initio void. {Yorke and Ghulam Hasan rr\ 
HlRDEY NaRAIN V. Babu Ram. 191 1.C.*886 = 

13 R.O 316 = 1941 OLE 69 — 
1941 A.W.R. (C.C ) 22 = 1940 O.A. 125!; 

1940 O.W.N. 1318 — A.I R, 1941 Oudh 172 

Deed by—Burden of proof— Undue influence—* 

When relevant. See 1940 Dig., Col. 967. BANK OF 
KHULNA, LTD. V. JYOTI PrAKASH MITRA. 

67 I. A. 377=1941 P.W.N. 228 = 

I.L.E. (1940) Ear. (P.C.) 341* 

45 C W.N. 269 (P 0 ) 

Deed by— -Lady unaware of inclusion of a valu- 
able item of properly in a mortgage— Whole deed If 
affected. See 1940 Dig., Col. 967. See Bank of 
Khulna v, jyoti Prakash. 67 l a 977- 

1941 P.W.N. 228 = I.L.E. (1940) Kar. (p.c.)34i= 

46 O.W.N. 269 (PC) 

«-Deed by— Validity— Test — Degree of under- 
standing necessary— Mortgage by pardanashinas trustee 
of grandson— Deed read over and understood— Lady 
not understanding that she was incurring personal lia^ 

bility— Effect— If bound by deed. See 1940 Dig Cof 
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PARDANASHIN LADY. 

968. Hem Chandra Roy z/. Suradhani Debya. 

67 I.A. 309 = 1 L R. (1940) Kar. (P.C.) 271 = 
72 OL.J. 298 = 45 C.W.N 253 = 1941 P.W.N. 63 = 

(19-10)2 ML J. 505 (PC.). 

Deed executed by — Precautions to be taken — 

Duty of Court. Srr 1939 Dig , Col. 914. NaTHUSA 
V. Mahomed Siddique. I.L.B. (1941) Nag. 418. | 
— —Definition — VVon*en among Sayyads of Jhangi 
District. l940 Dig., Col. 968. Zavvar HusSaiN ! 
Shah v. Saleh Maho.med Shah. 

192IC. 739 = 13 R.L. 408. 

Disposition of property — burden of proof. 

1940 Dig.. Col. 968. Zawar Hussain Shah v. 
Saleh Mahomed Shah. 192 I.O. 739 = 

13 R.L 408 

PARSI MARRIAGE AND DIVORCE ACT (HI 

OF 1936), S. 1 {2)—"/>arsi subjects of His Majesty'-- 
Meaning of —Change of domicile— Effect of on status 
and nationality. 

The words “Parsi subjects of His Majesty” in S. 1 
(2) of the Parsi Marriage and Divoice Act, refers to the 
political status of such subjects as opposed to their civil 
status. The jurisdiction of the Court therefore depends 
upon the political status of the Parsi subject, his. 
nationality and allegiance, and not upon his domicil. A : 
mere change of domicile does not in any way change a ! 
Parsi’s nationality or his political status. {I'Vadia, J.) 
H. M. Panthaky V. M. D. Panthakv, 

196 I.C. 668 = 43 Bom L R 669= 

A-I.R. 1941 Boro. 330. 

~ S. 1 (2) — Scope and effect — Act^ if applies to 
Native States. ' 

The effect of S. 1 (2) of the Parsi Marriage Act is to 
extend the Act even to Native Slates in India in its 
application to Parsis. provided that the Parsis are sub- 
jects of His Majesty. {PVadia, y.) H. M Panthaky 
V. M.D. Panthaky. 196 I.C. 668= 

43 Bom.L.E. 669 = A.I.R. 1941 Bom. 330. 

S. 29 {Z)-"Eesides''- Meaning of. 

The term "resides” an elastic term and the meaning 
to be given to it must depend upon the circumstances of 
the case. It is not essential for the purpose of residence 
that a person should have a house of his own. If a 
person resides permanently at a particular place, there can 
be no doubt that it is his or her residence. Put the resi- 
dence need not necessarily be permanent. It is enough ifc 
it is with an element of continuity about it, it 

should not be merely casual or for a temporary or pass- 
ing purpose. (fVadia, J.) H. M. PanthakY v. M D 
Panthaky. 196 I.C. 668 = 43 Bom L.R. 569 = 

A.I.R. 1941 Bom. 330. 

- -Ss. 29 (3) And 47 (b) — Wife obtaining leave 
to sue in the Parsi Chief Matrimonial Court in Madras 
{High Court) — Application by husband under O 13, 
P. 14 (a) of the Original Side Rules for revocation of 
leave — Remedy by way of appeal under the Act— In- 
applicability of Original Side Rules. 

An application under O. 13, K. 14 (<2) of the Original 
Side Rules of the Madras High Court for revocation 
of leave granted to a Parsi wife under S. 29 (3) of the 
Parsi Marriage and Divorce Act, 1936, to present her 
proceedings in the Parsi Chief Matrimonial Court in 
Madras (High Court), would be incompetent as the 
remedy could be sought only by way of an appeal under 
S. 47 ((^) of the Act from the order granting leave. 
{Gentle,/.) K. N. CHlNOVf/ N K. Chinoy. 

64 L.W. 668 = (1941) 2 M.L. J, 935. 

partition.’ See also HINDU Law — PARTITION, 

PARTITION ACT (IV OF 1893).S 4— Applicability 
—Suit by sharer as plaintiff — Transferee impleaded as 
defendant — Right of plaintiff to apply under S. 4. See 


PARTITION ACT (1893), S. 4. 


1940 Dig. Col. 970. Sheodhar Prasad Singh v,. 

Kishun Prasad Singh. A.I.R. 1941 Pat. 4. 

S. 4— Application under — When to be made — 

Second appeal — Application in —Competency. See 1940 
Dig. Col. 970. Sheodhar Prasad Singh v, 
Kishun prasad Singh. A.I R. i94i Pat. 4. 

S. ^ — Decree — Form. 

In a case under S. 4 of the Partition Act, ordinarily 
the purchaser should be asked to deposit in Court the 
purchase money by a time fixed by the Court, 
the time to be fixed and extended at the discretion 
of the Court. If the purchaser deposits the said 
purchase money within the time allowed by the Court a 
decree shoul 1 be passed in the suit in favour of the pur- 
chaser declaring that all rights of the plaintiff or persons 
claiming partition in the property in suit have been trans- 
ferred by a Court sale in favour of the defendant on 
payment of the said sale price and plaintiff’s claim for 
partition is disniis'ed. If necessary a sale certificate 
may also be issued to the purchaser. In case the defen- 
dant or the purchaser makes default in payment of pur- 
chase money a decree for partition should be made in 
favour of plaintiff and the partition proceeded wdth, 
(Oar,/.) Mahomed Sulaiman Khan v. Amir 
Jan. 196 I.C 604 = 14 R.A. 42=1941 A.LJ. 284 = 

1941 A.W.R. (H.0.)172=1941 O.A. (Supp ) 339 = 

1941 OWN. 707 = 1941 RD 456 = 
1941A.L.W. 653 = 1941 A.WR. (Rev ) 379 = 

A.IR. 1941 All. 281. 

S. 4 — Dwelling house — Meaning of. See 1940 

Dig. Col. 971 Sheodhar Prasad Singh v. kishun 
PRASAD Singh. A I.R. 1941 Pat. 4. 

Ss 4 and Order rejecting application for 

sal e — Appea lability. 

An order rejecting an application for sale under S. 4 
of the Partition Act is not a "decree” and is, therefore, 
not appealable as such. The correctness of that order 
can, therefore, be questioned in an appeal filed against 
the final decree. {Lodge and Sen. //.) HhubaN 
Mohan Guha v. Brojendra Chandra Ghose 

195 I.C. 84= 14 R.O. 45 = 46 C.W.N. 74 = 

A.I R. 1941 Cal. 311. 

S. 4 — Purchaser being member of family to- 

which dwelling house originally belonged— Whether 
relevant. 


Under S. 4 of the Partition Act, the question for 
consideration is whether the purchaser was a member of 
the undivided family to which the dwelling house be- 
longed at the time of the sale. The fact that he was a 
member of the family to which the property originally 
belonged is quite irrelevant. {Lodge and Sen.//% 

Bhuban Mohan Guha v. Brojkndra Chandra 
GhoSe. 1951.0.84 = 14 R0.46 = 

46 O.W N. 74 = A.IR. 1941 Cal. 311. 

S. 4 — Purchaser obtaining possession of property 
—Right to relief— If lost. 


me mere tact mat the purchaser has obtained pos- 
session of the properly is not sufficient to defeat the 
claim of a member of a family under S. 4 of the 
Partition Act. Unless it can be shown that the pur- 
chaser's possession was such that he could be regarded 
as having become a member of the family, no possession 
would serve to defeat the claim. {Lodge and Sen, //. 

Bhuban Mohan Guha v. Brojkndra Chandra 

1961.0.84 = 14 R0.46- 

« . ° 74 = A I.R. 1941 Cal. 311 

s. Undivided family'— Meaning— Marriet 
or unmarried Mahomedan sisters-If cculd be member 

of undivided family. 

It cannot be held as a matter of law that two Mahc 
medan sisters married or unmarried cannot form an 01 
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PAETITIONACT (1893), S. 4. 

divided fan ily vithin the irieaning of S. 4 of the Parti- 
tion Act. The p'hraee undivided fan^ily* in the section 
is used in a \eij- vide ard general sense and two 
Mahon edan nairitd daughttis ico n^ay le 
regarded as memters of an undivided family viihin the 
meaning of the Act if the house is un divided and if cne 
of them jeimartnlly fceupies the house ard the other 
though she lives nustly vith her husband, has not per- 
manently abandoned all intention of occupying the house 
should it teconie necessary to do so. {Dar, J.) 
Mahomed Solaiman Kpan v. Amir Jan. 

195 IC t04sl4E.A. 42= 1941 A LJ 284* 
1941 E.D. 456= 1941 A W B (BC)172* 
1941 O.A.(Supp.) 339= 1941 0.^^ 13 . 707 = 
1941 A.L.W. 5t3=1941 A W B (Bev.) 379 = 

A.I B. 1941 All. 281 
» ' . S. 4 — UncH’ided family— Meaning ot See j940 
Dig. Col. 971 hHEODHAR Prasad Pinch v. Kishvn 
PRASAD PI^G‘H. A.I.R 1941 Pat. 4. 

PABTMESHIP— a/so PARTNERSHIP ACT. 

— DiSMlutii v — Interest cn lions to partner s and on 

deposits by thim. 

Ordinarily a R an to a partner or by a partner to the 
firm, dees net bear interest. But there may le special 
agreements to the contrary or practiie in particular 
firms. In such cases, interest vill be alloved up to date 
of suit for dissolution. Once the suit is filed matters 
pass out of the hands of the parties and enters the juris- 
diction of courts and will be dealt with according to 
genera! law as distinguished from the particular agree- 
ment or practice in particular firms. (s^Stone. C. J. and 
Bose, J ■) KISANLAL HIRALaL v. GaNESHDaS GUI AB 

CHAND 1941N.LJ.667. 

DiSSclutiihSuit fer^ Partus- Suit by one 

partner opatnst anoibet^-OtAer partrurs not impleaded 

A suit for dissoluticn of a partnership by cne partner 

lout imnleadipc all the partners of 


PARTNERSHIP ACT (1932), S. 4. 


against irother, vitlout impleading 

the business is net maintainable and must fail. {Abdul 
Chant ar.d Mtbromonyo Atyar. JJ.) BaSHETTAPPA v. 

FIRM ofChannavjfpaipa Kalyanappa. 

46 MyB H C E. 234= 19 Mys. L J. 351. 

Delated aovtntuifc- If car amount to partner- 

^^ Slbtluy of partner-1 f hmited to assets of 

^Ttlinfd^ainst a partnership can be execut- 
ed against a partner ret only to the extent of the assets 
7 ♦li^lortn.-TvhiD in his possession but also against the 

olerTc^ 

J,. PUNJAB NAl]ONAL BANK, LT ^ ^ ^ ^ 

Pa,me«t of <ommon debt by one or some of the 
partners-Zl for contr, button aya.nst others-Mo.n- 

tuinability . , ,„erf pays off a debt due 

Wbencneor soire onhepar^n^ P^y^ 

by the pn, j,). or their olher partreis. Such 

asuitrarroi If „,(-waND/S t HUAIaI. 

ship. (JVVKfr, y ) PHaGWANUA j, l.j, £67. 

, • ckit — Acercy of parirers— If created by 

Felattcnshir of another for 

contract- ^ of partnership— If 

certain purposes KaRMPaN ^ARF^ 

See 1940 I*®- oo 

SAILaJA KANT a MURA, g p. 446 = 7 B.E. 330. 


Suit for dissolution— 'Parties^— Mortgagee from 

a partner of partnership property. 

Even an assignee of a partner's rights cannot inter- 
vene until after dissolution, still less can a person who 
claims to be a mortgagee of partnership properly form a 
partner for a non-partnership purpose. Such a person 
(laiming under a title which is a nullity as against the 
firm and the other partners cannot be joined in a suit for 
di scluticn {Stene, C.J, and Po^e^ J.) KiSANLAL 

HiRaLAL Ganeshda.s Guiabchand. 

1941 N L.J. 657 

PARTNERSHIP ACT (IX OF 1932). Ss. 2 (b). 4 
and Scittary ttansaction of money-lendtng by two 
persons jointly^! f make them partners— 'A’ecessity for 
their registration, 

S. 2. Cl (b) read with S. 4 is intended to mean 
a cor tinued participation of two or more persons in a 
trade, occupation or profession with the intention of 
sharing profit accruing from it. An adventure or an 
undertaking mentioned in S 8 of the Act presumes the 
existence cf a partnerslip as defined in S. 4 and there- 
fore a fortiort the existence of a business mentioned in 
S. 2. Cl. (^). A solitary transaction in which two per- 
sons have jointly lent money to another would not make 
those persons partners in a firm and hence their regis- 
tration is not necessary under S. 69 of the Act. 
{Almond^ J.C. and Mir Ahmad, J.) KaraM Din v 
Anant Ram. 193 1. C. 51= 13 R. Pesh. 49 = 

A . I R. 1941 Pesh 6. 
“ Sb. 4 and 69 and Trade Unions Act (1926), 

S IS— Combination of ginning business men to prnent 

cutting of rates — Conauct of business of the t espective 

constituents not interfered withal f a partner ship-- 

S W,tf applies to suit on behalf of such combination 

— C ombtnatten, if a trade union— S, 13 if bars such a 
suit. 

j A combination of ginning businessmen having for its 
object the prevention of the cutting of rates for ginning 
cotton and having nothing to do with the conducting of 
the respective businesses which enter into the combi 
nation is not a partnership though each member has to 
make a contribution to the common pool and get a share 
out of the general fund. It is simply a case of a combi- 

nation ot various bu.'^inesses to keep up prices 

and as a consequence to benefit the members Hence a 
suit by such a combination which is not regi-?tered 
; against a member for his dues is not affected by S 69* 
Parlnershlp Act Such a combination clearly ’fall; 
«yth,n 'he defmmon of ‘Trade Union’ nnder Trade 
Unions Act. S. 13 has no application to such a suit a« 
ntenlioned above What S. 13 says is that if a t ade 
union ts registered it can sue and be sued and nothine 
more. Where the suit is by one member against anothef 
not in a representative capacity but as a contracting nar- 
ty to the combination it is maintainable. {Stme C 
J. and Bose, J) RadhaKISAN Jaiki.caN GiNNlNr' 
AND PRESSING FACTORY n. JaWNADAS NurSEV 

Ginning and Pressing Co., i.td 

I.L.E. (1941) Nag. 702. 

Ss. 4 and 6— Partnership— Essence of— Deed 

styled partnershipdeed— Provision for running of busi 

ness and of keeping of accounts by one person— Prov*" 
Sion for supervision by o.ber-Parly advancing moneys 
to be paid interest-— No provision for sharing of orofie® 
-Fartnership-If created. 1940 Dig ^0^ 27? 
KAPNiDAN SAVDAt/ J^AILAJA KaNTA MITRA. ‘ 

192 I.O- 187 = IS E P. 416 = 7 B E 330 

S. 4— Partnership— What amounts to— Charge 

if any effected by rew Art. 1940 Dig. Col 97V 
BIRDICHAND P. HaFAKCHAND * * 

IX. B. (1941) Nag, 644 
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PAETNBESHIP ACT (1932;, S. 4. 

—3s. 4 and 69 — Single transaction — If amounts 
to ‘business.’ See 1940 Dig., Col. 973. NaTHI LaL v. 
Sri MAU 1931.0 772 = 13 B, A. 460. 

— ■ '3. 9 — Construction and fcof>e. 

Ail the sections subsequent to S. 9 of the Act dealing 

with the relations of partners to one another are no 
more than amplifications and illustrations of the princi- 
ples contained in S 9. {Oavii.C./. and Lobo^ J.) 

Mulchand Jagiomalz^. Shamdas Jethanand. 

191 I.C. 380 = 13 E.S. 271 = A.I.R. 1941 Sind 73. 

' S. 19 ''2) (C) — Partner — Implied authority of — 
Decree tn favour of firm — Asst^nment by one partner 
for less than decree amount — Validity. 

A partner in a trading firm has an implied 
authority to assign a debt due to the firm; but he has no 
such authority to assign a decree for money obtained by 
the firm for an amount which is less than the decretal 
amount. {Kania. /.) KKISHNAJI HhaRMALJI & CO. 

V, Abdulkazak Ahmedbhoy. 43 Bom. L R. 888. 

— Ss. 22 and 25 — Surety letter by managing 
partner — Construction — Liability of other partners. See 

1939 Dig., Col. 918. Suwalai. z/. Fazl Hussain. 

IL.E. (1941jNag 415. 

■ I iS. 29 — Assignment by ex~partner in firm after \ 
dissolution — Suit by transferee for accounts of dissolved I 
partnership— AssignorSy tf necessary parties. 

In a suit by a transferee or an assignee from an ex- 
partner in a firm after the dissolution of the partnership 
for accounts of the dissolved partnership as a whole and 
not for accounts after the date of the dissolution, only 
the assignors are necessary parties. Consequently, when 
they are not joined either as plaintiffs or defeiiclanls till 
more than three years after the dissolution of the partner* 
ship the entire suit must 'tand dismissed. Section 130 
(2), T. P. Act, does not obviate the necessity of implea- 
ding the assignor in such a suit. {Davis. C.J. and 

Loboy J.) mulchand Tagiomal V. Shamd.as 
Jethanand. 194 10.380= 3 RS 271 = 

A.IE 1941 Sind 73. 

- .3 68 — Firm which has been dissolved — If can 
be registered 1940 Dig., Col. 974. IJilaSROY 
V. SciNDiA Steam Navigation Co , ltd. 

192 1.0. 283 = 13 R.R. 71. 

— Ss. 59 and Effect of registration— Indepen 

dent proof of membership — Necessity. 

The registration of a firm raises a presumption that 
the parties shown as members of the firm and registered 
as such are actually members of it ; but it is no doubt a 
rebuttable presumption In the ab.sence of evidence to 
the contrary, no further proof is necessary as to member- 
ship, nor is it necessary to prove that the application for 
registration bore the signature of the member concerned. 
(Bennett and Ghulam Hasan. JJ.) HET RaM z/. Su- 
BHAGChaND. 194 I.O. 168 = 13 R.O 654 = 

1941A.W,R (Rev) 300= 941 RD. 279 = 
1941 A L. W. 380 = 1941 O.L.R. 419 = 
1941 OWN. 627 = 1941 O.A 331 = 

A.IB. 1941 Oudh 376. 

■ ’3. 69 — Joint Hindu family firm— ktgisiration in 
name of some members — F.ffect of. See 1940 Dig.. 

Col. 974. Nandgopal Om parkash v. Mehnga 
Mal KISHORI Lal. 192 I.O. 383 = 13 E.L. 371 
S. 68 — Production of certificate — Effect. See 

1940 Dig., Col. 974. UilaSROV v. Scindia Stfam 
Navigation Co., ltd. 192 1.0. 283= 13 E R. 171. 
8s. 69 and 74 — Unregistered firm — Debt incur- 
red prior to Partnership Act — Recovery, if barred — 
Scope and effect of S. 74. 

The provisions of S 74 of the Partnership Act are a | 
complete bar to the application of S. 69 of the Act and 
the mere fact that a firm is unregistered is no bar to the 


PASSING OFF. 

obtaining of a decree for amounts due in respect of a 
debt incurred prior to Partnership Act. K^Daviesf) 

Kanwalnain z/. Shaikh Ahmad Hussain. 

1940 A.M.L J. 81. 

S. 69 (1) and Specific Belief Act 1.1877), 

S. 5b— Obligation to register, if implied in a partner- 
ship agreement — Suit to enforce such obligation — Main- 
tainability — Proper remedy. 

The Partnership Act does nowhere enjoin registration. 

It is optional and not obligatory. Thtreisno implied 
obligation on the partners to concur in effecting regis- 
tration, in a contract of partnership. Even if there is 
such an obligation, then the obligatcon would arise out 
of the partnership agreement (i.<f.)out of a contract, and 
the right, flowing from the obligation, of a partner to 
compel his co partners to effect regisiraticm would be a 
“right arising from a contract", and a suit to enforce- 
such a right brought by one partner against the other 
partners of an unregistered fii m is expres-ly barred by 
the provisions of S. 69 ( 1 J of the Partnership Act. In 
such a case the proper and indeed the only available 
remedy is a suit for dissolution and not a suit for a 
mandatory injunction- {Roberts. C.J.and Dunkle\\ Jf) 

Ghellabhai & Co. V. Chunilal and Harak- 
Chan Co. 1941 Eang.L R. 219 = 196 1,0. 96 = 

UE.E. 66 = A.I.R. 1941 Rang. 196. 

■ ' S. 69 (2 ) — Registered firm dissolvid by retire- 

ment of partner — Right of firm to sue. 

Where a registered firm has b en dissolved by the 
retirement of one of its partners and notice of the dissolu- 
tion has been given to the Registrar, the firm so far as 
registration is concerned is to be deemed to be still regis- 
tered and can sue. {Panchridge. /.) TaPENDRA 

Chandra Gooptu v. Jugendra Chandra gouptu. 

I.L.R. (1941) 2 Cal. 289. 

S. 69 (2 ) — Registration of firm subsequent to 

filing a suit — If can cure the defect and make suit 
maintainable, 

S. 69 of the Partnership Act is mandatory. Registra- 
tration of the firm is a condition precedent to its right to 
institute a suit. If a firm was not registered at the time 
a suit was filed by it the subsequent regLtration of the 
firm does not entitle the Court to proceed with the suit 
and the only course open to the Court is to dismiss the 
suit. (1937) 2 M.L J. 273, Overruled. {Lionel Leachy 
C.J.and Happelly J.) PONNUCH \MI GOUNDAR r. 
MUTHUSAMI GOUNDAR. 

64 L.W. 676 = (1941) 2 M L.J. 968. 

S. 74— Scope and effect of. See PARTNERSHIP 

ACT, Ss. 69 AND 74. 1940 A fil.L J. 81. 

B. 74 (b) — Applicability — Pending casesy if 

contemplated . 

From the opening words ‘any legal proceeding or 
remedy' in sub-S. (/^) of S. 74 of the Partnership Act 
it is clear that the sub-section relates to those legal pro* 
ceeding:?or remedies which were open to a party in res- 
pect of any right, title, interest, obligation or liabiUty 
which had already been acquired, accrued or incurred 
before the commencement of the .4ct. The absence of 
the words ‘pending’ and ‘taken* indicate that it was not 
the intention of the legislature to exempt frv^n the opera- 
tion of S. 69 only proceedings which had been in*«tituted. 
{Thom. C.J.and Ganga Nuh. J) Ram GOPAL v. 

Net Ram. IL.R (1941) All S11 = 1SR.A. 499>» 
194 1.0.344= 941 E.D 75 = 1941 ALW.72= 

1941 A.LJ. 107 = 1941 OWN 108-- 
1941 O.A. (Sapp) 68 = 1941 A.W R (HO) 64= 

A.I.R.1941 All. 178. 

PASSING OFF. See (1) Torts— Passing off. 

(2) Trade Marks, 
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PATENTS AND DESIGNS ACT (II OF 1911), 
Ss> 43, 45 snd 46 — Certificate of registration — If con^ 
elusive — Suit for infringement — Plea that deiign is 
neither new nor original — If open — Burden of proof. 

A certi6cate of regi'tration, issued by the controller 
under S 45 (1) of the Patents and Designs Act to the 
proprietor of a design when registered, is not final and 
conclusive. There is only a prima facie presumption 
that the person whose name is registered as the proprie- 
tor is the proprietor of a new or original design, but the 
presumption can be rebutted. The certificate is not 
conclusive, and there is nothing in the Act which 
prevents the defendant in a suit for damage® for in- 
fringement of a registered design under S. 53 of the Act 
from raisitig in defence the plea that the design w’as 
previously published and.was neither new nor original. 
The onus is of course on the defendant who seeks to go 
behind the certiScale of registration to show’ that the 
plaintiff is not the proprietor of the registered design in 
question. {Wadia. /.) DwaRKADaS DHaNII Sha v 
CHHOTALM. RaVICARANDaS & CO 

195IC.686 = 14RB 68 = 43 Bom.L R. 280 = 

A.IR 1941 Bom. 188. 
— S. 64 (1) — Right to apply — Assignor of patent. 
See 1940 Dig., Col. 977. HIRALAL Banjara v. 
BASHI RAM 191 I C. 408 = 13 E.C, 241. 

64(3) — Reference to High Court — Power of 
controller — Application whi h cannot be dealt with by 
him. See 1940 Dig,, Col. 977. HiRALAL BanjaRA v. 
BRSHI Ram. 191 I.c. 408 = 13 E C. 241. 

PATNA HiOH COURT RULES, Ch. Ill, E. 3— 

Scope— Compliance with— What amounts to — Criminal 
Revision Petiiiori — Absence of affidavit in support and 
of solemn affitmation— Petition merely containing veri- 
fication at end by petitioner— Sufficiency — Court fee— 

Ch XIII, R. 13-A — C. P. Code, O. 6, R. 15. See 1940 
Diff. Col 978. RaDHAKRISHNA DASt/. Harj Naik. 

13 R.P. 690 = 193 I.C. 12 = 7 B.R. 596 = 
42CrL.J. 399 = A.I.R 1941 Pat. 172. 
——(as amended in 1940) Ch. XIII. R. 13 (3) — 

Applicability—Solemn affirmation under Ch. III. R. 3 

^If liable to fee prescribed by Ch. X R. 13 (3). 

Rule ISI'S)©! Ch. Xlllof the Patna High Court 
Rules applies also to a solemn affirmation attached at the 
foot of a peiition as required by R. 3 of Ch. Ill of the 
Rules as amended in 1940. The word affidavit in R. I3 

/'^'lofCh XIII is comprehensive enough to include the 

solemn affirmation required by R. 3 of Ch. ^o far 
as Ch HI, R. 3 is concerned there is no real difference 

^ iolemn affirmation and an and a 

solemn affirmation in R. 3 of Ch. Ill must therefore be 

Lde before a Commissioner for affidavits on payrnen. 

the fee Dre^crlbed by R- 13^3) of Ch. XIII* \Dhavle 

^ f ehtUrii / y ) SUBBA RAO V. GOPINATH SaHU 
and Chailerii, JJ) ^ Cut.L.T. 80 

■pn.r-mp:Sl—Va<ancy-APpointmint- Old incumbint 

appoints, if asgriev^d and .f can 

"Tp^r-on who is appointed in a vacancy caused by the 

an assistant patwari takes the appointment 

aS to an^;“hlch may be passed on appeal by 
subject to a y When the latter succeeds and is 

former ‘"™™'j®"^er^ppointment, the new appointee 
restored to his be aggrieved and he 

who is thrown out cannot be sa^ to ^ 

has no HRht of appeal 

A fsupp ) 79^^ = 1941 A.W.R. (Rev.) 920. 
1941 O.A. ^ --g OF 1936), S. 2 

PATMENT OF A potential wages. 


PENAL CODE (1860), S. 34. 




YMENi embraces potential wages. 

Wages--;-Mean.ng of l^em p ^ ^ 

]Q40Dig.. Col- 978. A jjgg^i92io.628 = 


Sfe 
Gadgil. 


AI.B 1941 Bom. 26. 


” S, 15 ^^DeductiotP — Temporary reduction 
from higher to Icnxer scale of pay. 

The reduction of an employee to a lower grade of pay 
from a higher grade lor a short period is a “deduction^* 
within the meaning of the Pa) ment of Wages Act. If 
an employer terminates his existing contract with his 
employee, but offers to re employ him on a lower rate, 
there is nothing against it in the Act, and no question of 
deduction would arise. (Preston. J.) MiR Mahowed 

V Divisional Superintendent, north \\estern 
Ry., Karachi. I.L.R. (1941) Ear 394= 

A.IR. 1941 Sind 191. 

S. 17 (1) — '^Direction'' — Order rejecting claim 
in ioXo— Appeal. 

The word direction in S. 17(1) of the Payment of 
Wages Act must be construed as including a refusal to 
make a direction. An employed person has a right of 
appeal if his claim has been rejected in toio as also 
when his claim is allowed in part only. {Weston, Jf) 

Mir Mahomed v. Divisional Superintendent, 
NORTH Western Ry., Karachi. 

I.L.R. (1941) Ear. 394 = A.IR. 1941 Sind 191. 

S. 17 (1) {"b)— Construction — Right of appeal — 

V aluation of claim — Value of claim as made or as 
found by trial Court, 

^ Under S. l7 (1) {b) of the Payment of Wages Act, the 
right of appeal depends on the monetary value of the 
claim made by the applicant and not on any finding of 
the trial Court. The meaning of the clause is clear, 
and there is no justification for holding other wise on the 
ground that the section lends itself to exaggeration of 
claims for the purpose of making any orders passed there- 
on appealable. (Weston, J.) MiR MaHOMED v. 

Divisional Superintendent, north Western 
Ry., Karachi. I L.k. (1941) Ear. 394 = 

A.LE. 1941 SiDd 191. 

PENAL CODE (XLV OF 1860), S. 21— Public 
Servant— Head clerk of Government Office. See 
Defence of Burma Rules, Rr 2 (9) and 130. 

„ ^ 1941 Rang. L.R. 636. 

S. 21(10) Port trust — Storekeeper andAs'.is- 
tant Superintendent of Machinery— If public servants. 
See Cr.P. Code. S. 197 A.I.R. 1941 Sind 30. 

Ss. 34 and 302-- Abetment of murder— Person 

bringing spear but not using it— Another snatching 

spear and stabbing deceased causing death—Former 

If guilty of abetment of murder. 

Where the only evidence against the accused charged 
with abetment of murder, is that he brought a spear but 
did not use it, and another person snatched the spear and 

stabbed the deceased with it causing death, it cannot be 

held that the person who brought the spear had the 
intention of putting an end to the life of the deceased, so 
as to make him liable to conviction under S. 34 read 
with S. 302, I.p. Code. {Burn, Of,g. C.J. and HappelL 

/.) Emperor z/. Vayanakunnu Vedan. 

1941M.W.N. 872. 

S. Construction— Mere presence— Sufficiency 

for conviction— Absence of proof of act of commission or 
omission or of common intention — Effect. 

Under S. 34, I. P. Code, mere presence without proof 
of any act of omission or commission done to facilitate 
the offeni^ or at least without proof of the existence of a 
common intention would not be sufficient to support a 
conviction. (Rowland and Shearer, J/.') MaHADEO 

Nath Emperor. 194 I.c. 622= 14 E.P 60 = 
42Cr.L.X 603=1941 P.W.N. 339=7 B.E. 802= 

A.I.E. 1941 Pat 660. 
S. 34— Constructive liability under — When 

arises— Proof required. 1940 Dig., Col. 979. Em- 
% 
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PENAL CODE (1860). S. 34. 

PEROR z' Mu;jafar Sheikh. 1931.0.302 = 

13R.C. 391 = 42Cr.L.J. 385 = 720 L.J.633= , 

A I.R 1941 Cal. 106. I 

S. 34 — Conviction under — Legality — Section not 
mentioned in charge, 

S. 34, I. P. Code, is really nothing more than expla- 
natory and embodies in the Code the ordiiurv common 
sense principle that if tvYO or more per-ons intentionally 
do a thing jointly it is just the same as if each of them 
had done it individually. There is no legal necessity to 
specify this section in the charge. A conviciion for an 
offence following the prov sions of that section is not 
illegal, although that section has not been specifically 
mentioned in the charge. ^ Young, C J. and Blacker , J.') 
WaRVAM S'NGH V. CROWN 

I.LR.(1941) Lah 423 = 195 I.C. 58 = 14 R.L. 28 = 

42 Cr.L.J. 660 = 43 P.L.R. 159 = 

AIR. 1941 Lah. 214. : 
■ S. 34 — Coni'ict'on under — Legality — Takin^\ 
active part in commission of off^enee — If necessary. 

For a conviction under S. 34. I. P. Code, it is not 
necessary that each of the accused should himself com- 
mit the offence or take any active part in it. It is quite 
enough if he shares the common intention of those com- i 
mitting the criminal act. {Bartley and Akrxm. //.) 
SvED ALi V. Emperor. 196 1.o. 634= 

73C.L J. 299 = A.I R. 1911 Cal 608. 


3. 65— Scope — Imprisonment in default of fine — 
Limit of — Cr.P. Code, S, 33 - Effect of- If extends term 
awardable under S. 6\ 1. P Code. S'e 1940 Dig , Col. 
979. GokulChandra Nandi z/. Skibodh Chandra 
Banerji. 1941 P.W.N. 17 = A.I.R. 1941 Pat 48. 

“S. 67 — Construction — Imprisonment in default 
of fine — Term of — Limits. 

S. 67 of the Penal Code refers to fines actually im- 
posed and not to fines which the Court might have 
Imposed if it had so pleased. ( Horunll, /.) KaRUP- 
PANNAN, In re. 197 I.C. 120 = 54 L.W. 3^6 = 

(1941) 2 M.L.J. 446. 

S.lOScope^If controlled by S. 386(1 )(b) 

and (3) Cr.P, Code— Fine — Warrant under S. 386 (1) 
{\s)— Execution under C P. Code—LimitaHon^RuU— 
T » Coie. S. 48 — Applicability, 

S. 70 of the Penal Code is not con'rolled by the pro- 
visions of S. 386 (I) (<5)and (3) of the Cr. P. Code. 
S. 70, I. P. Code, is substantive law as to the payment 
of fine while S. 386, Cr. P. Code, relates to the procedure 
for its recovery; and the section deals only with proce- 
dure of levying the fine impo'-ed under the substantive 
law of crimes. It is a general rule relating to the cons- 
truction of statutes that m the absence of an express 
provision, an adjective law cannot control the provisions 
of substantive law The w.urant issued under S 386 
(1) d) Cr. P Code, h^s to be cleenied to be a decree 
under S. 386 (3) for certain purposes only and not for 
all purposes. For the purpose of limitation, therefore, 
the substantive law contained in S. 70. I. P. Code, is 
not affected. S. 48, C. P. Code, does not therefore apply 
to a warrant under S. 386 ‘ 1) (,^) executed according to 
the C. P. Code and the twelve years rule is not applica- 

c ^ provided for 

b. 70, 1 P. Code Is the rule to be applied. A darkhast 

presented after the period of six years from the date of 

the sentence of fine i' thu-efore time barred umler S 70, 
I. P. Co le. {Briimfield ind Divatia,/ f ) COLLECTOR 

OP Broach and Panch \1ah\ls v Ochhwlal 
BhikalaL T.L R (1941 > Bom. 147 = 194 I C 217 = 
13R.B.363=42 ar.L J 634 = 43 Bom L.R* 122= 

a A.I.R. 1941 Bom 158 

Ss. 71, 147 and 323— Applicability of S. 7l — 
Oaences under Ss. 147 and 323-SeparabIe-Separate 


PENAL CODE (i860), S. 75. 

sentences— Legality, 19^0 Dig., Col. 980. PaRME- 
shwak V. Emperor. 16 Luck. 51. 

—3. 72 — Applicability — Charge under Ss, 302 and 
201, 1. P. Code — D *ubt as to the offence committed by 
accused — Procedure -Sentence. See 1040 Dig., Col, 

980. Nebti Mandal V. Emperor. 22 Pat L.T. 98. 

■ "S 75 — Applicability — Person convicted under 
S. 379 read with S. 114, pleading guilty to five previous 
convictions under S 379 — Liability to be dealt with 
under Ss. 75 and 565. 

S, 114, Penal Code, does not give a Judge or Magis- 
trate any authority for imposing any punishment. That 
is not a section authorising punishment in any way. It 
merely provides that the person who comes within its 
provisions must be treated as if he had committed the 
act or offence concerneJ, if i*^ is an offence which is 
concerned, he must be treated for the purpose both of 
conviction and of punishment as if he had committed 
that offence. The authority for imposing the punish- 
ment is to be found in the section which provides 
punishment for the offence. What the abettor whose 
abetment is followed by his presence at the commis- 
sion of the offence within the meaning of S. 114 of the 
Penal Code will be convicted of will be that offence it- 
self. When a person pleading guilty to five previous 
convictions under S. 379 of the Penal Code, an offence 
punishable under Ch. XVI of the Code is again con- 
victed of an offence under S. 379 read with S. 1 14 of the 
Penal Code, he clearly comes within the provisions of 
S. 75 of the Penal Code and S. 565 of the Cr. P. Code 
and both S. 71 of the Penal Code and S, 565 of the Cr. 
P. Code can be applied to such a person. (^^/7/y, C./, 
and Suhramanya Aiyar, J.) GOPAL NaIK v. GOV- 
ERNMENT OF MYSORE. 46 Mys H-O.R. 166= 

19 Mys.L.J. 181. 

■"S. 76 — .ipplicability— Summary trials — Proce^ 

dure. 

While the circumstances of a case where S. 75, Penal 
Code, can be applied, make it desirable that the offence 
should not be tried in a summary way, and that, in such 
cases, If the trial has started in a summary way, the 
provisions of S. 2(’0 (2), Cr. P. Code, should be follo- 
wed nevertheless a trial in which a charge under S. 75» 
Penal Code, could be framed is not necessarily bad in 
law because the offence is tried summarily, although it 
may almost alw.iys be inexpedient in the interests of 
justice to do so; but S. 75, Penal Code, is an enabling 
provision and merely applies a principle, and since it 
does not create a '^epara'e offence or an offence at all the 
questions whether S, 260, Cr.P. Code, applies to offences 
under S. 75. Penal Code, does not ari>e. But a ttial in 
a summary way is not an appropriate procedure when 
S 75. Penal Code, is to be aoplied. Nor indeed, 
would it be appropriate when S 75 Penal Code, is not 
to be applied, but previous conviv:tions aie to be taken 
Into account in determining wh it punishment within Ms 
orvlinary powers a Magistrate should impose berause of 
the limited nature of the seivence which may be passed 
under S. 262, Cr. P. Code. Previous convictions how- 
ever can be taken into account u 'der S. 14, Evidence 
.Act, even when S. 75, Penal Code, is not to be applied. 
After an accused has been convicted and before sentence 
is p issed, a Court can for the purpose of deciding what 
sentence should be passed, take into consideration pre- 
vious convictions, any question of S. 75. Penal Code, 
apart. (Davis. C.f. and Tyahiiy /) EMPEROR p. 

Shivbux Amro I l r. (1941) Kar, 305= 

194 I.O. 819 = 14R.S. 14 = 42 Or.L J 627 = 

^ ^ AIR. 1941 Slna 107. 

3. lb— Committal on charge under— Prin:ipUs 

and procedure Proof of previous convictions — Costvic^ 
tion slip—Sufficiency for conviction. 
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The principles which govern the Committal of accused 
persons to the Court of Session on other charges should 
also apply to the committal on charges under S. 75, I. P. 
Code. A prima /arrVcase should be made out before an 
accused person can be committed to the Court of 
Session on a charge under S 75. 1. P. Code; there should 
be evidence on which, if unrebutted, he could be con- 
victed. He cannot properly be convicted on a mere 
conviction slip or a mere record of his previous crimes 
kept by the authorities, on a mere history sheet, as it 
may be called. Such a conviction slip greatly facilitates 
proof, but is not proof itself of previous convictions, 
nor can an accused be convicted on this without proof* 
{Davis, C. J, and Tyabji, J,') POKAR CHUHaRMAL 

V, Emperor. I.L.R. (1941) Ear. 308^=197 LO. 98=: 
A I.R. 1941 Sind 173. 

“■ “S. 75 — Previous conviction'* — Meaning of. 

^ S. 75 applies in cases of convictions prior to the con- 
viction of the offence for the enhanced punishment of 
which S. 75 is to be invoked. But it does not provide 
for enhanced punishment in the case of convictions sub- 
sequent to the offence. The theft for which the accused 
was committed to the Court of Session was committed on 
28th October, 1938. The accused bad convictions subse- 
quent to the commission of this offence, the dates of these 
convictions being 26th June, 1939 and 20th July, 1939. 

Heldy that the previous convictions being subsequent 
to the commission of the offence for which the accused 
w'as committed could not be deemed previous convictions 
within the meaning of S 75. The accused was in fact 
committed for an offence w’hich when committed was not 
a subsequent offence within the meaning of S. 75 and 
therefore the committal must be quashed. {Davis, C.J.) 
Emperor v. Chuttal Imambakhsh. 

I.L.R. (1941) Ear. 450=197 I.C. 135 = 

A.LR. 1941 Sind 207. 

S. 75 — Procedure — Charge of previous conviction 
— Magistrate recording evidence and hearing arguments 
and then postponing judgment and conviction after 
proof of previous convic. ion — Legality of. See Cr P. 

Code. S. 255-A. 19 Mys.L.J. 78. 

■S 84 — Burden of proof — Plea of insanity— What 
has to be proved. See 1940 Dig., Col. 981. Sankappa 
SheTTY, In re. 194 I.C. 332 = 13 R.M. 756 = 

42Cr.L J. 658 = A.LB. 1941 Mad. 326. 

■S. %^^Drutikenness — When sufficient defence* 

Where drunkenness results in delirium tremens or in 
sanity, whether temporary or permanent, the offender 
will be held not guilty. {Bhide and Ram Lall, JJ.) 
SaMMAN SINGH THAKAR SINGH EMPEROR. 

43 P. L.R. 698 = A.I.R. 1941 Lah. 454. 

S 84— Protection under— Person knowing nature 

of his act but not that it is wrong or contrary to law. 
See 1940 Dig.. Col. 982. GerON Ali z/. EMPEROR 

193 1 C. 282=13 E.C. 387 = 42 Cr.L J 379- 

S. 86— Intention ot drunken man— How to he 


^^rTrunkenness of an accused person at the time he 
committed the offence should be taken into consideration 
in ca^es in which intention on the part of the accused is 
necessary to constitute the offence charged. The inten- 
tion which would be ascribed to a sober man «n connex- 

lion with the act must not necpsanly be ascribed to a 

j I rrton The Question of intention must be deter- 

drunken man^ The quest. 

pTovel. and .0 accep.ed S-a. Jhe 

onnission of an man doing an act 
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the question of intention according to general principles 
of law. Consequently a voluntary drunkard like every 
other person is in the first instance presumed to have 

intended the natural consequences of his act, but this 

presumption may be rebutted by his showing that at the 
time he did the act his mind was so affected by the drink 
he had taken that he was incapable of forming the inten- 
tion requisite for making his act the offence charged 
against him. {Bhide and Ram Lall, / J.) SaMMAN 

Singh Thakur Singh v. Emperor. 

43P.L.E. 698 = A.I.E. 1941 Lah. 454^ 

S. ^1— Private defence— Violent attack on party 
ploughing own land — Accused having no title to land or 
possession of same— No likelihood of theft or mischief— 
Plea of private defence— If available. 

Where a person who has a good title to a plot of land, 
having purchased it under a sale deed from another who 

- A Ik got delivery of posses- 

sion through Court, peacefully goes to plough his land, 

and the accused persons demand that the owner should 

stop ploughing saying that the land is iheirs, but the 
owner priests saying that he had purchased it, and the 
accused persons make a violent attack with deadly 
weapons on the owner and his party causing death, it 
cannot be held that there is any right of private defence 
because, the object with which the accused have taken 
the law into their hands is not to prevent either theft o 
mischief but to enforce their own right or supposed righ 
{M^ohar tail and Rowland, //.) HaRIRaM MahaTA 
Emperor. 8 B E 43 = 1961.0.687. 

S. 99— Applicability — Condition— Act done 

without jurisdiction. See 1940 Dig., Col. 983. JOGRAI 
Z/. Emperor. 191 I o. 690 = 13 E.P. 368= 

22 Pat.L.T 80 = 7 B.R. 236 = 42 Cr.L J. 199. 

o. 6^— Applicability — Illegal acts— Constable 
power to arrttt trying to arrest— Retistance 
by third person— Constable— If protected 

While the protection of S. 99 extends to acts that are 
not strictly justifiable by law, it does not extend to acts 
which are ultra vires and have no legal basis. The 
section applies indeed to a case where an official has done 
wrongly what he might have done rightly but not to 
cases where the act could not have been done rightly at 
all by the official concerned. Hence where a police 
constable could not have rightly exercised the authority 
he did in arresting a person unless he had promoted 
himself to be an officer in charge of a police station or to 
the rank of a Sub-Inspector, there is no legal basis for 
his action, and if the constable is met with resistance in 
the arrest, S-.99 cannot protect his actions. {Davis, C. 

®wairo Murid z; Emperor. 
I.L.E.(1941) Ear. 324 = 14 R.S. 1 = 194 I O 769= 

42 Cr.L.J. 623= A.I.R. 1941 Sind 82. 

^.6^— "Not strictly justified by law'*— Inter- 
pretation. 

The words ‘*not strictly justified by law” in S 99 
I. P. Code, apply to cases in which there is an excess* 
of jurisdiction as distinct from a complete absence of 
jurisdiction. {Shearer, /.) SUKAR SaO v. EmPeror 

7 B.E. 945 = 195 IC. 593 = 14 E.P. 150 =* 
1941 P.W.N. 620= 42 Cr.L.J. 763 = 

A.IE. 1941 Pat. 560. 
— S. 99, Ezpl. 1 Resistance to arrest by constables 
not in uniform— Right of private defence— Desirability 
of wearing uniform when on duty. 

Where certain constables not wearing their police uni- 
form suddenly rush upon a person who has no reason to 
know' his assailants to be constables and arrest him the 
latter’s right of private defence is not taken away by 
S. 99, 1. P. Code. It is not only proper and advisable 
but really nectary that when police officers act in the 
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discharge of their official duty they should be clothed in 
their official uniform so that the public may know them 
to be public servants acting in the discharge of their duty. 

In emergent cases when they have to act when not in 
uniform, it is their duty to take some steps to make it 
clear to the person whom they intend to arrest that they 
are officers of the law. \lsmail and Mulla^ JJ.) 

Emperor v. Abdul Hakim. 

1941 A.W.E. (H.C.; 353 = 1941 A.L.W. 999 = 

1941 A.Cr.C. 263. 

100 — Accused in possession of land — Attack 

by deceased’s party — Right of private defence. See 
1940 Dig., Col. 983. Sakaliijp Rai v. Emperor. 

1941 P.W.N. 18 = A.I.R. 1941 Pat. 32 

S. 100 — Deceased chasing away accused who 

trespassed — Accused killing them one after another — If 
can claim right of private defence. Se< l940 Dig., Col. 
983. Mahomed Khan v. Emperor. 

193 1.C. 198 = 13 R.L. 444 = 42 Cr L.J. 367 = 

A.I R. 1941 Lah. 81. 
S. 100--Private defence — Circumstances justify- 
ing reliance upon. See PENAL CODE. Ss. 300 AND lOO. 

A.IR. 1941 Rang. 176. 
S. 100 — Private defence — Right of — Accused 

going armed prepared for eventuality. See 1940 Dig., 
Col. 983. Mahomed Khan v. Emperor. 

193 I.C. 198 = 13 R.L. 444 = 42 Cr.L.J. 367 = 

A.I.R. 1941 Lah. 81 

— — S. 102 — Right of private defence — Accused dis^ 
arming deceated and then stabbing him to death. 

During an altercation b-tween the accused and the 
deceased who was armed with hatchet, the accused first 
wrested the hatchet from the hands of the deceased and 
then, while the other accused held the deceased stabbed 
him to death. 

Held that once the weapon ha<l been seized from the 
deceased the apprehension of danger did not continue ; 
and when, thereafter other accused held the deceased 
and the first accused repeatedly stabbed him in the 
abdomen, they were not acting in the exercise of the 
right of private defence but committing murder 
{Young, C.J. and Sale,].) EmPEROR 2 / ASHRAF- 
VDDIU. 193 I.C. 694 = 13 R L, 478 = 

42 Cr.L.J. 460 = A.I.R. 1941 Lah. 46. 

“S. 109 Abetment of offence — Failure to prevent 
commission of ^cncc — I f amounts to. 

Mere failure to prevent the commission of an offence 
is not by itself an abetment of that offence. {Hartley 
and Akram, JJ.) UPENDRA CHANDRA v. EmPEROR 
195 I.C. 850 = 14 R.C. 168 = 42 Cr L.J, 796 = 

®33 = A.IE 1941 Cal. 466. 
114*— Scope and effect of — Conviction under 
S. 379 read with S. 114 — Punishment — Enhanced sen- 
tence under S. 114 and order under S. 565, Cr. P. Code 

—If justified. Mysore Penal Code, s 75. 

19 Mys.L.J. 181. 
S. 117— “Offence under — If involves necessarily 
offence under S. 143, I. P. Code. Cr. P. Code. 

I L R (1941) Kar. 362 
S. 120 B — Essentials of offence — Conspiracy to 
wuse murder by witchcraft— Offence. See 1940 Dig.. 
Col., 985. Emperor r/. Shankarava Gurushid- 

191 I.C. 272 = 13 E B. 162= 

o . 42 Cr L.J. 111. 

Ss* 124*A and 168* A — Applicability — Attack 
on Government, landlords and money lenders— Land- 
lords and money-lenders accused of oppressing tenants 
and Government accused of being behind landlords and 

money-lenders— Offence— “Classes”— Meaning of See 

1940 Dig., Col. 986. Emperor v, NaraYan 


renal code (1860), S. 147. 

VasUDEV. 191 I.C. 212= 13 E.B. 169 = 

42 CrL J. 121. 

S. 124-A — Offence under — Criticism of subordi- 
nate officials. 

No general rule can be laid down that criticism of the 
subordinate officials of the Government ar^d not of the 
Government itself is not sedition. To say that a British 
officer of high rank “played HoU with the blood of 
Indians” does bring Government into haired and con- 
tempt. {Skanp.j) Sat Parkash z/. Crown. 

195 I.C. 136= 14 R.L. 35 = 42 Cr L J. 682== 
43 P.L.R. 53 = A.LR. 1941 Lah. 166. 

S. 124 A — Scope and applicability. 

The provisions of S 124- A of the Penal Code are very 
wide and in strict law they would cover everything that 
amounts to defamation of the Governmei t if one exclu- 
des from the meaning of that term any criticism in good 
faith of any particular measures or acts of admini^tration. 
Its terms are so wide that much that may generally be 
regarded as justifiable speech would come within its 
terms. {AUsop, J.) PaRMANAND z/ EMPEROR. 

193 I.C. 710= 13 R A. 443 = 42 Cr L J, 463 = 

, 1941 A.L.R. 93 = 1941 A.Cr C. 86 = 
1941 A. W.R. (H,C.;44 = 1941 A.L.J. 26 = 

A.I.R. 1941 All 166. 
S. 124 A — Sedition case — Duty of Court — 
Relevant factors. See 1940 Dig., Col. 987 VlSHAM- 
BAK DayaL Tripathi V. EmperOR. 42 Cr L. J. 40 = 

A.LR. 1941 Oudh 33- 
S. 124-A — Sedition — Notes of speeches — Ad- 
missibility. See 1940 Dig.. Col. 987. VtSHAMBAR 
Dayal Tripathi r. Emperor. 42Cr L.J 40 = 

A.I.R. 1941 Oudh 33. 

S. 124-A— Sedition —Sentence — Principle. See 

1940 Dig.. Col. 987. King v. U. Datthana 

192 I.C. 642= 13 R.R. 193 = 42 Cr L J. 307 = 

A.LR. 194lRaDg.62. 

S. 124-A — Sedition — What does and what does 

not constitute — Question of intention. See l940 Dig., 
Col 987. VlSHAMBAR DAYAL TrIPATHI V. EM- 
PEror. 42 Cr.L.J. 40 = A.IR. 1941 Oudh 33. 

Ss. 141 and 105 — “Enforcing any right” — 


Meaning of — Right of private defence of property. See 
1940 Dig., Col. 987. EMPEROR v. MEHDl. 

I.L.R. (1941) Lah 267 = 19210.323= 
13 R.L. 382= 42 Cr.L.J. 281. 

Ss, 147, 148 and l^d—Apflicabiltiy and scope 

’—Rioting by several persons — Some armed with deadly 
weapons— Murder causfd to one victim and severe hurt 
and simple hurt to others — Offence. 

The only offence that S. 148, 1. P. Code, descr'ilws or 
refers to is the offence of rioting and provision is made 
for enhanced punishment if the rioter at the time of 
rioting is armed with a deadly weapon. S. 149 is in- 
tended to lay upon all members of an unlawful assembly 
responsibility for any offence, other than the offence of 
rioting committed by any member of the unlawful 
assembly in prosecution of the common object. S. 149 
can hardly have been intended to make rioters construc- 
tively guilty of the offence of rioting. There was a dis- 
turbance at a place in the course of which one V was 
fatally wounded, another was very seriously injured, a 
police constable was slightly injured and a 4ih was 
severely wounded in the foot. On these facts eight 
persons were put up for trial on charges of rioting. All 
of them were charged by the Sessions Judge under S. 148 
read with S. 149, 1. P. Code; the 2iui and 3rd accused 
were separately charged with the murder of Y, The 
1st accused was separately charged with voluntarily 
causing grievous hurt with a deadly weapon to the person 
who was seriously injured and the 3rd accused wa^ 
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charged with causing hurt to the police constable under 
S. 332, 1. P. Code. Accused 5, 6. 7 and 8 were charged 
with causing simple hurt to the 4th man who was 
seriously wounded in the foot and the accused 2 and 3 
were charged with causing simple hurt with a dangerous 
weapon to the 2iid man who w’as seriously injured. The 
Sessions Judge found ail the accused guilty of all the offen 
ces charged, and sentenced the 2nd and 3rd accused to 
death for murder; he sentenced the 1st accused to 5 years' 
rigorous imprisonment under S. 326, 1. P. Code, and all 
the accused to 2 years for rioting armed with deadly 
weapons; he also sentenced the 3rd accused to 2 years 
under S. 332. 1. P. Code, the 2nd and 3rd to 2 years 
under S. 324, 1. P. Code, and accused 5, 6, 7 and 8 to 
6 months for causing simple hurt. The evidence was 
clear that the first three accused were armed with spears 
and the other five with sticks, but there was no evidence 
to show' that the sticks were dangerous weapons. 

Held, that the charges should have been under S. 147 
against accused 4 5, 6, 7 and 8, and under S. 148 
against accused 1, 2 and 3 only and they should have 
been convicted accordingly. The other convictions were 

justified. 

Heldy further (ohiter) that it would have been appro- 
priate to charge all the other accused excepting the 2nd 
and 3rd with liability for the murder of ^ under 
S 149 I P Code. (Burn MeckcttsJJ^ oUBBA 
RaO, /« IL.E.(l941'tMad 692 = 1961.0. 119 = 
14 RM. 278 = 42 Cr.L.J. 821 = 1941 M.W.N. 91 = 

53L.W. 175 = AI.B. 194lMad 489 = 

(1941) 1 M.L J. 236. 

Sa 147. 380 and 457 — Applicability- Factious 

villaee— One faction breaking into temple and removing 
idol by force for conducting festival. ^ 

Col 988. PERUMaL KONAN. /« 

13S.M.552(2) = 42CrL.J.263(2) = 

A.I.R. 1941 Mad. 71(2) 

Ss. 147 and 323 — Charge under S 14j-;Convic- 

tion under S, 323 -Legality-When could be justified. 
C// 1940 Die.i Col. 9>'8 BaLWaNT AmbadaS v. 
FmpEROR. i.L.R (1941>Nag. 139 = 13 R,N 216= 
1911.0 593 = 42 Cr.L.J 203 = A.I R 1941 Nag. 10. 

Sg 147 and ZlQ—Convution— Sustainability— 

Unlawful assembly and riating with common object of 

cutting crops and theft -Accused claiming right to crops 

and la,id--ProsecuHon-lf iustified-Duty of prosccu- 

tion to allege and prove specific acts against undivided 
“'where a charge is brought against severai persons of 

they are entitl ^ 

b^t;^^e^rherf un, 

Zy would also be ^ ^ 

must, however, P himself on the side of the 

accused but took pa that the case of each 

reasonable doubt should be considered, and it is 

individual P cnecific acts are proved by the 

necessary to fi""* the individual accused w'ithin 

prosecution which br g ^ rioting case, alleging theft 

ofa general nature that all the accused 
Y. D. 1941—60 


were there at the scene of occurrence without anything 
specific against the accused is insufficient for a convic- 
tion. {Varma, J.) KaILASH SINGH v, EMPEROR. 

22 Pat.L.T. 765 = 1941 P.W.N, 601 = 

A.I.R. 1941 Pat 613. 

Ss. 149 Constructive liability — Scope 

and extent of. 

All things done in furtherance of the common object of 
an unlawful assembly are chargeable against every in- 
dividual member thereof and the liability of every such 
member extends not only to the acts intended by all to be 
done, but also to those offences which are likely to be 
committed in achieving the common object. Wherein 
the achieving of the common unlawful object of attack- 
ing two persons, both were attacked but one of them was 
killed, it was held, that all the members of the unlawful 
assembly were guilty under S. 302, I. P. Code, read with 
S. 149, {^Bennett and Ghulam Hasan, J J ^ PaRM^SH- 
WAR Din V. Emperor. 195 1,C. 630= 

1941 O.A 689=1941 O L R. 609 = 
1941 A.W R. (C.C.) 265=1941 A L.W. 856 = 
14B.O. 110=42 Cr L.J. 758 = 1941 A.Cr.C 1^8= 
1941 O.W.N. 981 = A.I.B. 1941 Oudb 617 

Ss. 149 and 436 — Unlawful assembly — Com- 
mon object to get house vacated — Subsequent burning 
down of house — Offence. 

Where the common object of an unlawful assembly 
was to get a particular house vacated by its occupant 
and in pursuar ce of it the members proceed to the spot 
and there is brick batting and after that was over the 
house in question is set fire to. in such a case whatever 
the original common object may have been, all the 
members of the unlawful assembly are guilty of the 
offence of arson except those who prove that they did 
not take part in committing the offence. (Aeanval, J.) 
Qamrul Ha^^an V Emperor. 197 I.0. 121 = 

1941 A.W.R. (C.C.) 322= 1941 A Cr.C- 247 = 

1941 O.A. 843= 1941 O.W N. 1166. 

S. 153-A — Offence under — Intention of writer 

of book concerned — Test — Reference to preface — Value 
— Collection of portions of objectionable matter from 
Mukomedan scriptures. 

Where a writer of a book is accused of an offence 
under S. 153-A, I, P. Code, the preface can be no 
guide with regard to the intention of the accused. The 
intention has to be judged primarily by the language of 
the book and the circumstances in which the book was 
published. If the language is of a nature calculated to 
produce or to promote feelings of enmity or hatred, the 
writer must be presumed to intend that which his act 
w'as likely to produce. Where the accused gave in his 
book a colleciion of only portions of objectionable matter 
from the Mahomedan scriptures and did not give the 
full passages concerned, it was held that his intention 
was to ridicule the prophet and his religion and to pro- 
mote feelings of enmity between Hindus and Maho- 
medans and that he was guilty of an .offence under 
S. 153-A, I. P. Code. {Thomas, C. /.) ShIB ShaR- 
MA V. Emperor. 16 Luck. 674 = 193 I.O. 616 = 
13 R.O. 479 = 1941 A.Cr.C. 99 = 42 Cr.L J. 429 = 

1941 O L.E. 290 = 1941 A L.W. 390 = 
1941 O.A. 297 = 1941 A.W.R. (0 0)118 = 
1941 O.W.N. 480=A.I.R. 1941 OudbSlO- 

■■ S 16S-A — Speeches constituting offence— IIow 
Court should construe — Accused's intention— Relevancy. 
See 1940 Dig., Col. 989. ViSHAMBAR Dayal Tripath 
V. Emperor. 42 Cr L.J. 40 = A.I.R. 1941 Oudh 33. 

Ss. 161 and Offer of bribe to public servant 

Public servant not in a position to do required favour 

Abetment of offence. 
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All that is necessary for the application of S. l6l, I. 
P. Code, is that ihe grati6cation should have been offer- 
ed as a motive or reward tor doing or forbearing to do 
any offi.ial act, or for showing or forbearing to show 
favour or disfavour to any person, or for rendering or 
forbearing to render any service or disservice to any 
person. The section does not require that the public 
servant must in fact be in a position to do the official 
act, favour or service at the lime. If, therefore, a per- 
son offers a bribe to a public servant, his act would be 
puni^hable as “abetment'’ of the offence under S. l6l 
read with S 1 16, 1, P. Code, although the public servant 
does not happen to possess the necessary power to do 
the required favour or service. {Bhtde and Ram Lall, 
JJ.) EMPhROR r/. phul Singh. 195 I C 229 = 
U R.L. 39 = 42 Cr.L J. 636 = 43 P.L.R. 273 = 

AIR 1941 Lah. 276. 

S. 161 — Scope — Public servant requested to 
render service \uitk another public servant. 

S pil, I. P. Code, is not limited to official acts. It 
applies even if a public servant is requested to render 
any service with another public servant. {Bhide and 
Ram Lall, JJ.) EmPEROR v. PHUL .SinGH. 

195 1.C. 229 - 14 R L. 39 = 42 Cr.L. J. 636 = 
43 P L.R. 273 = A.I.R. 1941 Lah. 276. 

-S. 167 — Applicability — Conditions — Elements of 
offence. 

The requirements of S. 167. I. P. Code, are satisfied 
if it is shown that the document has been prepared by a 
public servant charged with its preparation in a manner 
which he knows to be incorrect and with the knowledge 
that he is thereby likely to cause injury to any person; 
and if after such preparation he submits the document 
with intent thereby to cause injury to another, the 
offence is complete. For the secti m to apply, the pre- 
paring and framing must be complete and final so far as 
the author is concerned, and it is not possible to exclude 
anything that would be permissible to the accused to do 
to the document until the lime cornea for his signing it 
and delivering it to the proper authority {Dhavle. /.) 
Prijbehari V, Empkror. 194 IC 108 = 

13R.P. 657 = 42 Cr L.J. 508 = 7 B R. 690 = 
22 Pat.L T. 443 = 1941 P.W N. 243 = 

AI.R. 1941 Pat. 639. 

S. 167 — Char ^ed^^ — Afeanin^ of. 

The word “charged" in S. 167, I. V. Code, should not 
be very narrowly construed. No express order of 
appointment is necessary. {Dhavle, J.) BrijbeharI 
z'. Emperor. 13 R.p. 657 = 42 Cr.L J. 608 = 

194 I C. 108 = 7 B.R. 690 -- 22 Pat.L.T. 443 = 
P-W-N. 248 = A I R. 1941 Pat. 639. 

S. 170 Applicability — Obtaining services by 
Posing as Government Officer. 

Where a person poses as a C.I.D. Officer and obtains 
the services of ^A'undar Af.ihar, he is guilty of an 
offence under S. 170. I.P. Code, for he did the act under 
nie colour of the office which he assumed. { Grille . J.) 

Bashikulla Khan z'. Emperor. 196 10. 769 = 
1941 N.L.J. 222 = A.I.R. 1941 Nag. 321. 

-Ss. 182 9.Xi^bOO~~Applicability — Complaint in 
respect of defamatory allegations against officer in 
memorial to superior — Offence. 

A forest ranger filed a complaint against certain 
forest licensees in respect of ceitain allegations made by 
them in a memorial submitted by them to the complain 

ant s superior officer, alleging that the allegations were 

highly defamatory and lowered him in the estimate of his 
friends and the public. The Magistrate took the com 
plaint on file under S. 182, I. P. Code. 

that the complaint was under S. 500. I. P. 
ode, and the order taking it on file under S. 182 was 
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unsustainable and must be set aside. {Lakshmana Rao^ 

J.) Monappa V. Venkatasami Naidu. 

1941 M.W.N. 676 = A.I.R 1941 Mad. 806 (1). 
Ss. 182 and 2X1.— Raise complaint against un- 
known pcr.sons — Offence. 

The offence constituted by a false complaint against 
unknown persons is not one under S. 211 but one under 
S. 182. It is therefore within the competence of the 
police authorities concerned to complain of that offence 
and within the competence of the Magistrate, on receiv- 
ing that complaint, to issue summons under S. 182. 
{Bartley and Lodge, JJ.) KAM Renu z/. EmPEROR, 
194 1.C. 799 = 14 R C. 54 = 42 Cr.L. J. 624 = 

A.I.R. 1941 Cal. 288 

S. 182 — Scope and applicability. See 19-10 Dig., 

Col. 990. Emperor v. Thakuhi. 15 Lack. 66. 
S. 186 — Applicability — Assessor panch — Execu- 
tion of warrant to collect arrears of chowkidari tax 

Warrant not dated or signed in proper place— Effect 

Omission to name person authorised to execute warrant 
— If makes warrant illegal— Resistance to execution— 
Offence -Assessor panch— If public servant. 1940 
Dig., Col 991. Gopal Mahton i'. Emperor. 

JL941 P.W N. 4S7 = A I.R. 1941 Pat. 161. 
S. 186 — Attachment ol crops by Civil Court peoD 
— Judgment-debtor cutting and removing in spite of 
protest by peon — Obstruction to peon — Offence. See 
C. P. CODE. 0. 21, R. 45 (2) AND (3). 

(1940) P.W.N. 980. 
S. 186 Obstruction to improper procedure in 
attachment — If an offence. See U. P. DISTRICT 

boards Act, S. 138 (4) and penal Code, S. 186. 

1941 A.L.J. 419 = A.I.R. 1941 All. 344. 

^S. l^^~Offence under— Duty of trial Court , 

In tho case of an offence under S. 188, I. P. Code, 
it is only necessary for the trial Court to be satisfied 
that prinia facte the order is a legal one and tliat a 
reasonable necessity existed that emergent steps should 
be taken to prevent an apprehended breach of peace. It 
is not its duty to carefully weigh opinions for and 
against the urg-ncy of the matter which is at the founda* 
tion of the District Magistrate’s order. {Daviesf) 
Krishna Gopal Crown. 1940 A.M L J. 96. 

S 188 and Or. P. Code. S. i44 {%)—Prosecu‘ 

tion for disobedience of order under S. 144 (3), Cr. P. 
Code — Pica of absence of notice — Onus. 

In the case of a prosecution for disobedience of an 
order pi omulgateci under S. 144 (3), Cr. P. Code, all 
that can reasonably be demanded of the prosecution is 
proof of circumstances from which it may be inferred 
that the accused liad knowledge of the order. If such 
proof is forthcoming, the onus is on the accused to 
prove ignorance of the order despite publication. 
{ThoniyC.J., Ganga Nath and BraunJ,JJ.) EM- 
PEROR V , afaq Husain Jauhar. 

I.L R. (1941) All. 186= 192 LC. 466=i 
13 R.A. 337 = 42 Cr.L J. 298» 
1941 O.A. (Supp,) 4=1940 A,WR.(H.C.)642 = 
1940 A.L.J. 885= A.I.R. 1941 All 70 (F.B.), 

S. 188 t^2) — Applicability — Raising of crops on 
land— -S-ibsequcnt proceedings under S. I45, Cr, P. 
Code Final order declaring possession in party ether 
that the one raising crops — Subsequent harvesting of 
Crops by party raising before restoration of possession to 

his oppon nt-^Offenee, 

Wheie before proceedings are commenced under 
S. 145, Cr P. Code, a person raises crops on land, and 
subsequently a preliminary order and a final order are 
passed, the final order declaring his opponent to be in 

possession, if the former harvests the crops after the 
final order but before possession is restoretl to his 
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opponent, there is no disobedience I y him of the or^er 
prohibiting him from interfering w»th the possession of 
his opponent. He cannot therefore be convicted under 
S. 188 (.2), Penal Code. {Lakshmana Rao y.) Nara- 
siMHAPPADu V. Emperor. 194L M.W.N. 1030. 

Ss. 193 and 465— Attesting forged document 

purporting to discharge decree debt — Offetue. 

The accused attested a document which was forged. 
He admitted that he was an attestor, though he was sus- 
picious of tne document, and the evidence showed clearly 
that he was sutheientiy nearly related to the parties and 
interested in bringing such a document in existence in the 
interest of some of them. The document purported to 
be a discharge of a decree debt. 

Held, that the accused was guilty of forgery and of 
fabricating a false document under Ss. 465 and l93, 1. 
P. Code. {Horwill, /.) RAMA NaiDU, In re. 

1941 M.W.N. 1036 = (1941) 2 M L.J. 746. 
S. 193 — Conviction under — Legality — Statement 
of witness not read over to him. 

Obiter ; A conviction under S. 193, I.P. Code, for 
giving false evidence can be maintained, although the 
statements on which the charges were based were not 
read over to the accused. {^Bartley and Lodge^ J/.) 
F. Karim v. Emperor. 45 C.W.N. 1131. 

— S. 193 — Offence under — Contradictory statements 

not relating to questions in issue. 

Where the contradictory statements made by a wit- 
ness had no relevancy to the questions which were in 
issue before the Court where the evidence was given, 
they cannot properly be held to have been intentionally 
false as they might equally have been the result of a 
mistake. Evidence of this character will not justify a 
Court in holding that an offence under S. 193, 1. P. 
"Code, has been committed. (Bartley and Lod ge , J J .) 

F. Karim v. Emperor. 45 C.W.N. 1131. 

— 3. 193— Offence under— Inadmissible document. 

1940 Dig., Col. 992. Mahesh Chandra Dhupi 
^ Emperor®' 191IC. 165 = 13 R.C. 220 = 

42 Cr.L. J. 93. 

S. 195 — Applicability — Execution of Ctvil Court 

decree — Attachment — Attached properties left with sure' 
ties— Removal by judgment-debtor— Complaint under 
C 379 / P Code — Complaint by Court — Necessity. 

Where in execution of a decree of a Civil Court 
against the accused certain properties are attached by 
the amin and left with sureties, and the accused removes 
the properties from the possession of the sureties a 
complaint by the Civil Court under S. 195, Cr P. Code, 
not necessary for the prosecution of the accused under 
S. 379, I. P. Code. (Lakshmana Rao, / ) PO^NUSaMI 

PaDAVACHI.. E^PEKOR. 

2(iX~~Construction — ''Any person ' If inclu- 
des offender also-Same person com^f 
causing disappearance of evidence— Liability of. 

D ^ / — Where four persons commit a murder 

andcaise evidencr of its commission to disappear with 

the intenaon of screening themselves and each other f^m 

)rlK“ ‘';;e™:tL1^ret;^^ hein« 

convicted “d^t Ss. 201 to 203 i P Co ut m 

tice no Court wd “^l^^^^Even if the words of 

offence and under ^ should screen an 

S.201 -te held to require 

offender other than ^^,as to screen his com 

intention of “^j^^selHrom legal punishment, all of 
nanions as well as himseii uu s r 

them can h^convicte un er^ <,o,„a,it,ed an 
off"bs<9-.i;causes evidence of the commission 
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of that offence to disappear, does not in so doing com- 
mit another separate and distinct ottence for which the 
Courts have in strict law jurisdiction to impose a separate 
punishment. The words “any person” in the section 
(201, I. P. Code) must be construed as excluding the 
offender himself. (Rcnvland and Shearer ^ J J ) Maha- 

DEO Nath 2/. Emperor. 194 I.C 622=14 r.p 60= 

42Cr,L.J. 603=1941P,W N. 339 = 7 BE. 802= 

A IR. 1941 Pat. 550. 
^S. 201 — Offence under — Essence of . 

The essence of an offence under S. 20l, I. P. Code, is 
the causing of evidence of the commission of an offence 
to disappear. The offence would not be complete as 
soon as the accused dragged away the body of a person 
who was speared to death, quite apart from the 6nal 
disposal of the body. (Bartley and Akram, J J,) 

Upendra Chandra v. EmpekOR 196 I C. 850 = 
14 R.C. 168 = 42 Cr.L.J. 796 = 45 C W N. 633 = 

„ , . a i r. 1941 Cal. 466. 

S. 205— ‘ Suit'^— Proceeding under Succe>sion 
Act. See 19-10 Dig., Col. 992. OUDH Behari Lal v. 
Emperor. 192 I.C. 339 = 13 R.L. 392 = 

b ono r, ^2 Cr.L.J. 295. 

&. Essentials of offence— Fraudulent re- 

maval or concealment— Forcible remerval in spite of 

remonstrance — Conviction — Sustainability. 

The essence of the offence under S. 206, 1. P. Code, 
is the fraudulent removal or concealment of any pro- 
perty. But where the removal is alleged to be forcible in 
spite of remonstrance on the part of the complainant, 
there is no trace of any fraudulent removal or conceal- 
ment, and a conviction under S. 206, I. P. Code, for 
such forcible removal is clearly unsustainable. (Dhavle. 
/.') Mahabir Sah V Emperok. 

192 I.C. 177 = 13 R.p 447= 42 Cr.L.J. 261 = 

22 Pat.L.T. 662=7 B.R. 326 = 1940 P.W N. 980 = 

A.I.R 1941 Pat. 136 

S. 211— Accused under— Opportunity to impugn 
false report— Notice to accused— Necessity. 

The law does not require that an opportunity should 
be given to a person accused under S. 211, I p Code 
on the basis of a false report to impugn that report, nor 
IS there any general principle of natural justice which 
requires the issue of a notice to the accused in such a 
case. (Ghulam Hasan. /.) BaLak Ram v. Emperor 

196 I.C. 262 = 14 E.O 161 = 1941 O.WN 1072= 

224 = 1941 O L.R. 666 = 
1941 A. W.R. (O.C ) 298 = 42 Cr L.J. 833 = 

1941 OA. 776. 

S.211— Case taken on file after investigation 

Discharge of accused-Comolaint and prosuution under 
,9.211, /. P. Code — Legality. 

Where a case is taken on 61e after investigation bv 
the Police under S. 202, Cr. P Code, the sub.^equent 
discharge of the accused does not justify the prosecution 
of the complainant under S. 211, I. P. Code The 
making of a complaint under S. 211. I. P Code, in such 
a case, is not justified. (Lakshmana Rao, / ) Seshadri 
Iyengar v. Emperor. 193 j q 557= 

1941 M W.N 463(1) 
S.211— Construction— False charge— institut- 
ed*^ — Meaning of— Giving information to police— If 
amounts to institution of criminal Proceedings. 

In order to bring a case w ithin the second part of 
S. 211, 1. P Code criminal proceedings must be insti- 
tuted in a Court on a false charge; although the criminal 
law may be set in motion by giving information to the 
^police of a cognizable offence, unless proceedings are 
‘instituted in a Court of law, it is not correct to say that 
criminal proceedings have been instituted. A mere 
.charge, however serious, which gets no further than a 
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police inquiry, cannot give rise to a case triable 
only by a Court of Session. If the case, therefore, 
gets no further than a pohce inquiry, it falls within the 
first part of S. 211 I P. Code, and a First Class 
Magi>trafe t an try the case, i heaumonty C .J. and Sen, 

J.) Emperok V KaRSan Jesang. 

43 Bom L R. 858 = A.I R. 1941 Bom. 414. 

S. Dismissal of complaint for failure of 

complainant to prove cate — Prosecution for false case — 
Expediency of. 

The failure of a complainant to prove his case may 
result in the dismi>.sal of his complaint, or in the dis- 
charge or acquittal of the accused; but that would not 
by itself warrant his prosecution under S. 211.1. P. 
Code, for bringing a false ca'-e. {Dhavle, J.) JINILaL 

Mandal V. Chandekdeo Phosad. 192 I C. 836- 
13R.P 531=1941 P.W N. 312-7 B.R. 420 = 
42 Cr L J. 332 =ALR. 1941 Pat. 419. 

S. 211—lnsCiluttonof criminal proceedin/rs — 

Meaning, 

A person who sets the criminal law in motion by 
making a false charge to the police of a cognizable 
offence institutes criminal proceedings within iHe mean- 
ing of S. 211, Penal Code. (GItulam Hasan. J) 
Balak Ram v. Emperor. 196 IC 262 = 

14 RO 161 = 1941 O.W.N. 1072 = 
1941 A Cr 0.225=1941 OL.E 665 = 
1941 A.W.R. (C.C.) 298 = 42 Cr-L.J. 833 = 

19410. A. 776. 

Ss. 215, 379 and 611 — Alternative charge under 

Ss. 379 and 2\.S— Conviction for either offence — Legality 
— Difference between an offence under S.2lSanddn 
attempt to commit such offence. 

An accused could bo charged alternatively under 
S. 379 and S. 2l5. I. P Code, and the trial Court could 
convict him of either offence. In the substantive offence 
under S. 2l5 there is a giver and a taker in an attempt 
to commit the offence there is merely a proposal or an 
attempt to enter into an agreement to take from a person 
w'ho is being induced to give. Where a perMin who 
actually stole a bullock was charged along with others 
who attempted to get an illegal gratification from the 
owner, it was held that the former should be convicted 
of theft and the rest under S. 215 read with S. 5ll I P 
Code. {^Mosety, J.) The King V. MauNC. Hi a Pe. 

1941 EangL.R. 395 = 196 I C. 714 = 

AIR. 1941 Bang 296. 

“Ss. 216 and 379 — Applicability of S, 2l5 — 
Double conviction under Ss. 2l5 and of thief — 

Legality. 

It is not correct to say that S. 2l5, Penal Code, does 
not apply to the actual thief because he is under no legal 
obligation to bring himself to justice. All that the 
section says is that the person who takes the gratification 
shall be punished unless he uses all means in his power 
to bring the accused thief to justice. No doubt the 
wording of the section makes it apply in the majority of 
the ca'-es to offenders other than the actual thief. There 
is nothing illegal in the double conviction^of the actual 
thief who also takes a gratifi :ation under Ss. 2l5 and 
379, but it is only in exceptional cases that a more severe 
sentence should be pas>ed for both offences than would 
have been ii dieted for theft alone. {Mosely, /.) The 

KinGz/ PO NYEIN. 1941 Rang L.B 682 = 

A.I.R, 1941 Rang. 340, 
S. 216 — Proof of offence. See 1940 Dig., Col. 
994. Radha Mohan Ahir v. Emperi r. 

1941 P.W.N. 9 (2) = A.I.R. 1941 Pat. 138. 
" “S. 220 — Applicability— ^^Corruptly or tnalici^ 

ously ^' — // cover confinement for extortion under S 347 
^Police Sub Inspector xurongfully confining complain* 


PENAL CODE (1860), S. 296. 

ants on charge of gambling in futures and extorting 
money from them by putting them in fear of being 
challaned for offences — Offence , 

The v^o^ds ‘‘corruptly and maliciously’* in S. 220 are 
wide enough to cover confinement for the purpose of 
extortion under S. 347. Where a police Sub* Inspector 
wrongfully confines certain persons on charges of gamb- 
ling in futures and extorts money from them by putting 
them in fear of being challaned in Court upon offences 
which he knew to be fictitious, the offence falls under 
S. 220 and not S. 347 or S. 342 and is triable only by a 
Court of Session. {DavieSy C,Jf) MaNSHARAM Gian- 
CHAND V. Emperor. 193 1.C. 454 = 13 R.S. 231 = 

42 Cr.L J. 460 = A.I.E. 1941 Sind 36. 

S 243 — Ingredients of offence — Knowledge or 
time of knowledge — Burden of proof — Duly of prosecu* 
tion — Onus if shifts on to accused — Evidence Act, 
Ss. 105 and 106— Effect of. See 1940 Dig., Col. 996, 
Kosho baniaz/. Emperor. 192 1.0.471 = 

42 Cr. L.j.301 = 13 R.P. 604 = 7 B.R. 432= 

A.I.R. 1941 Pat 26. 

— ■ S. 268 — Applicability — Embankment on one 
side of fiver by riparian owner to protect land from 
flood — Injury caused to lands on the other side— Offence 

— Tf public nuisance — Nature of rights of parties. See 

1940 Dig., Col. 996. Joy Kishna Mahanty v. Em- 
peror. 7 BR. 139 = 42 Cr.L J. 72. 

— ■ S 294'A, second part — Applicability — Lottery 
tickets founi in accused's shop — On certain tickets ac- 
cused's mine entered in counterfoils in space for name of 
seller of ticket to ultimate purchaser--PrtnteJ docu- 
ment headed by accused's name in large capitals contain- 
ing proposal to purchasers to buy shares in lots also 
found — Offence, 

On ceri.ain of the large number of lottery tickets found 
in the accused’s shop the name of the accused had been 
entered in the counte? foils, in the space provided by the 
persons issuing the tickets for the name not of the pur- 
I chaser of the ticket but for the seller of the ticket to the- 
ultimate purchaser. A printed document headed by the 
name of the accused in large capitals containing a pro- 
posal to purchaser? to buy shares each amounting to 
l/72hd in lots of twelve tickets of the Irish Free State 
Hospital Sweep^take. and reciting that the holder of the 
document was entitled to l/73rd share of any prize won 
by any one of the twelve tickets was also found. 

Held, that proposal and sale had been established 
within meaning of S. 294 A. 

Held further, that pvibiication was established by the 
very fact th.^t the proposal forms had been printed in 
apress. (1920) 89 L.I K.B. 1166, Rel.on. (Air/J,C./. 
and Weston, J.'\ Lll OM.VL MaNUMAL v EMPKROR. 

194I.C. 704 = 14 R.S. 8 = 42 Cr.L.J 613 = 

A.I R. 1941 SlDd 91. 

S 295— Offence under — Brahmins breaking 

'j.'icied thread of Ahirs. See 1940 Dig., Col 997, SHKO 
Shankar v. Emperor. 15 Lnck. 696. 

I — “S. 295 — Offence under^Hut on agricultural 

holding used <jf mosque — Destruction of such hut by 
landlords and others. 

The use of a hut on an agricultural holding as a 
public mosque with the atam or public call to prayers is 
entirely unwarranted, and the hut is clearly not “a place 
of worship” under the law. To allow anj sacred 
character to the hut would be to enable the tenant under 
the guise of religion to vest the shed as a public mosque 
in the religious l>ody for whose observance it is to be 
used to the detriment of the landlords* who had only 
settled the land with him for agricultural purposes. 
Consequently the destruction of such a hut by the land- 
lords and others does not constitute an offence unde# 


953 


INDIAN DECISIONS. 


954 


PENAL CODE (1860). S. 295-A. 

S. 295, I. P. Code, although it may amount to mischief 
as de6ned in S. 425, I. P. Code. {Dhavle^ J.) 
Bechan Jha V. Emperor, 7 B.R 785= 

1941.0.476 = 14 R.P. 1 = 1941 P.W.N. 462= 
42 Cr.L J. 679 = A.I.R. 1941 Pat. 492. 

S. 295-A—// retrospective. 

S. 295-A,I. P. Code, has no retrospective effect 
{Thomas, C.J.) SHIB ShaRMA v . EmPLROR. 

16 Luck. 674 = 193 I.C. 516= 13 R 0. 479 = 
42 Cr.L. J. 429 = 1941 A Cr.C. 99 = 
1941 0 L R. 290 = 1941 A.L. W. 390 = 
1941 O.A. 297= 1941 A.W.R. ,C C.) 118 = 
1941 O.W N. 480 = A.I.R. 1941 Oudh 310. 

■ S. 297 — Scope — If limited to religious feelings 

•^Intention— Wounding feelings — Offence. 

S. 297 fully deals with offences to which it refers and 
is self-contained and requires no interpretation by refer- 
ence to S. 441. The word “trespass*’ in S. 297 means 
any violent or injurious act committed in such place and 
with such knowledge or intent as defined in that 
section, S. 297 does not refer to “religious feelings" 
though the kind of feelings which comes within the 
section is clearly limited in its nature by the second 
paragraph to the section by reference to a place of wor- 
ship, to a place of sepulture, to feelings of a spiritual 
nature than a material kind, feelings associated with 
such sacred places. It does not punish acts which are 
merely of earthly vanity or pride. That S. 297 is not 
limited to feelings of a religious nature is clear by the 
fact that in S. 298 which follows it “religious feelings" 
are expressly referred to. S. 297 does not refer only to 
“intention” but also to trespass which is likely to wound 
the feelings. The complainant on the death of his 
married daughter and two children erected stones in 
their memory over their ashes in the cremation ground. 
The accused who was the complainant s son-in-law 
•eleven years after the death of his wife as a 
result of a dispute about money matters with the com- 

nlainant went to the cremation ground and deleted the 
complainant's name from all the stones on the ground 

that they were erected out of money provided by him. 

that on the evidence and the circumstances of 
thP case the accused's trespass was committed with 
something more than knowledge; it was committed in a 
llTrhnf SDite and vindictiveness with intent to wound 
the feelings of the complainant and ‘hat the feelings 
whicrwere wounded were not merely worldly feelings of 
” nride The fact that the stones were erected 

the money provided by the accused did not give 
fhp rloht to^emer the cremation ground and delete 
th" complainan. therefrom. C. /.) 

SANOO MaNAJI t._EMPERO^ 316 = 1931.0. 616 = 

13 E s 234 = 42 Cr^.L J «4 = A.I.E. 1941 Sind 33. 

ill: ^4^= m 10. 328 = . K.. 253 = 

c. 059 and 300 -Relative scope and applica- 
^lOdO nis Col. 998. king V. AUNG NYUN. 
■"wl l 0 . 306=13 B.E. 126 =42 Or. L. J. 124. 

Q 5 nO_Act resnlting in death, when murder. 

? . ^ 1 Qoo Emperor v. DhiraJIa. 

Arl940D.g., Col.W. EMPER ^ 253 = 

I.L.E. (1940) All. 647-191 i.u. o ^ ^ 

-/VA <>QQ—Murder^2»tention — Injury 

Tsl bet't'ende/ that such bodily injury should be 
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sufficient in the ordinary course of nature to cause death. 
Where a man inflicts a wound in a vital spot such as on 
the head causing the substance of the brain to protrude 
from the head and death ensues it is no defence to a 
charge of murder for the accused to say that he did not 
intend the injury to be fatal. {Roberts, C.J. and Dunk- 

ley, /.) nga Khwet V. The king. 

A.I.R, 1941 Rang. 319. 
~ Ss. 300 and 100 — Private defence — Circumstan-' 
ces justifying reliance on. 

The deceased who had two das in his possession, 
threw one at the accused and advanced to attack with 
the other whereupon the accused beco ing alarmed and 
finding that the only way in which it was possible to 
defend himself was to ward off, struck at him (deceased) 
with his spear and inflicted the wound which ultimately 
became fatal. 

Held, that the accused acted under the right of 
private defence of body. {Roberts, C.J. and Dunkley 

J.) NGA Thein z'. The King. 195 ic 71« 

14R.E 20 = 42 Cr L.J.661 = A.I.R. 1941 Rang 175 

S. 300, :^XCei^ti011S^Applicabi/ity~~£vidence 

shorjoi ng that murderer i entitUd to benefit of exception 

Falsity o' defence or mistake of Court^If bar to benefit 
of exception. 

If upon the evidence it appears that the murderer is 
entitled to the benefit of any one of the Exceptions of 
the Code neither the ignorance of the accused nor the 
falsity of his defence nor any mistake or omission of 
the lower Courts or advocates should deprive him of the 
benefit of it. I Davis, C.J. and Tyabii, J.) MOTIRAM 

z/. emperor. 195 I.C 833 = 14 R.S 47*= 

42 Cr.L.J. 786 = A.I R. 1941 Sind 117 
S. 300. first excei?tlon—Applicabiltty—*‘Grave 

and sudden provocation'*^ Accused stabbing deceased 
with spear causing death being provoked by insulting 
language — Offence — Sentence. 

Where the accused snatching a spear brought by ano- 
ther stabs the deceased who used insulting language, 

causing instantaneous death, he must be held guilty of 

murder under S. 302, 1. P. Code, where it does not 
appear that though the language used by the accused 
was insulting, the accused was provoked thereby so as to 
lose his self-control. The first exception to S. 300, I.P. 
Code, will not therefore apply. But the case would not 
call for a sentence of death, as the language used by the 
accused must be taken to be a mitigating circumstance 
justifying the lesser sentence of transportation for life. 
{Burn, Offg. C.J. and Happell, /.) Emperor v 
VayanakuNnu Vedan. 1941 MWN 872* 

S. 300, Excep. 1— Applicability— Grave and 

sudden provocation — What amounts to— Question of 
fact— Accused pulled by the hand and dragged by un- 
armed man for making him go to a place against his 
will— Stabbing resulting in death— Offence. See 1940 
Dig , Col. 999. ANDI ThEVaN, In re. 

195 1.O. 64 = 14 R.M. 121 = 42 Or L J. 668 « 

A.I.&. 1941 Mad. 251. 
•S. 300, Excep 1— Grave and sudden provocation 

. ^ -1 ^ L M JX A A ^ mmm L ^ ^ • 


NT. - tnuvucaiion 

Accused stabbing deceased when running — Deceased 

closing in with accused and trying to wrest knife and 

throwing him against wall — Accused stabbing tviice 

De^th caused — Offence. See 1940 Dig., Col. 999, 
ANDI THEVAN, In re. 195 iC. 64= 14 R.M. 121 «=’ 

42 Or L J. 668 = A.I.R. 1941 Mad. 261. 

-S 300, Ulus, (c) — Applicability — Revolver. 

Illustration (^) to S. 300 applies as much to a 
revolver as to a sword or club. iDavis, C.J. and 
Tyahii,J.) MOTIRam Emperor. 19610 833= 
14 B S. 47= 42 Cr.L.J . 786 = A.I.R. 1941 Sind 117. 

S 302 — Accused running with knife after having 

stabbed from person — Attempt by deceased to take 
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knife or stop accu'-ed — Accused stabbing deceased in 
vital part and cau>lng ceath— Offence. Sa 1940 Dig., 
Col. 1000. ANDI 1 HEVan. /// r^-. 196 I C. 64 = 

14 RM. 121 = 42 Cr.L J. 668 = 
AIR 1941 Mad 251. 

S. 302 — Applicahility — Accused adminislernig 

dhatura — De'ith aitsed by pueunioma developed cottse- 
quent upon exposure occasioned by unconsciousness pro- • 
duced by -ihatura — Offence — Conviction (or murder — 
Sustainability. 

Where in a trial on a charge of murder by adminis- 
tering dhatura poison, it is found that the death of the 
victim was not due to dhatura poison found to have been 
admtni'ttrcd b> the accused, but to pneutnonia conse- 
quent upon exposure occisloned by coma or unconscious- 
ness produce 1 by ihe poi>on, and in fact it is found that 
the victim died of pneumonia after recovering from the 
dhatura poisoning, the aCfu-^ed ought not to lie convict- 
ed for murder under S. 302 I. P. Code, but must be 
convicted only of an off'.-nce uinler S. 328, I. P. Code. 
{Burn J.) VrnK-xTxCHALAM CheTIV, /« 

1941 M W.N. 1038- (1941) 2 ML.J.661. 

Ss 302 acd 34 — Applicability — Accused mem* 
ber of shooiii'g party — H'S compunons firing and kill- 
ing dec* ased — Snttn>e. See 1940 Dig., Col. 1000. 
Sher Khan v Imperor. 191 I.C. 126 = 

13 RL. 273=42 Cr L J. 82. 

■ — I. -8s. 302 and 304 — Applicability — lUcrw on head oi 
old worn in ivuh heavy stick with fetrule at end — Death 
resulting-~(^ffence — Sentence — Public Prosecutor repre~ 
senting only lesser offence committed — Effect . 

To give an old woman on her head a blow with a 
heavy stick, three inches in diameter, with a ferrule at 
the end, is to do an act with the ir>tention of causing 
such bodily injury as would be sufficient in the ordinary 
course of nature to cause death, within the meaning of 
Cl. 3 of S. 300. I. r^. Code The person dealing -uch a 
blow which results in death is therefore liable to convic- 
tion for mu'der under S. 302, 1 P, Code But when 
the Public Pro.'-ecutor represents to the Court that such 
an offence was not committed and only an offence 
under S 304, Part II was committed, it is not the policy 
of the Crown to press for a conviction for the more 
serious offence of murder. /.) Kanda 

SAMI Sol- G\R Z/ Kmperor. 1941 MWN 1028. 

S. 302 — Applicability — Blow ivitk heavy stiik — 

Severe injury sufficient to cause death infiieted^Death — 
Offence-^ Intention — Death if should be necessary conse^ 

quen'c — .9. 304. 

A person ran be held to be guilty of the offence of 
murder even though death is not a nece.«sary conse- 
quence of a blow given by him to the deceased. It he 
gives a very heavy blow with a heavy stick whi-h causes 
a severe injury sufficient in the ordinary course of nature 
to cause death, he must be presumed to have intended 
the probable consequence of such a blow and therefore 
be must be held to be eullly of murder and convicted 
under S. 302, Penal Code. The fact that the Public 
Prosecutor states wrongly that the often e committed was 
not murder but only an offence under S, 304, Para. 2. I. 
P. Code, is no ground for the Court not cr^nvicting the 
accused under S. 302, 1. P, Code, {florivilf /.) 

Karuppayva They \r v. Emperor 

1941 M.WN 1026 = (1 941) 2 M L. J. 999. 
— — S. 302 read with S. ^^—Cotntnoti intention to 

kill — Inf erence— Evidence riquisite 

Where a person is killed by stabs inflicted by a 
person with a knife hidden wiih him, others who have 
come with him with the common intention of merely 
throwing stones at the victim and injuring him cannot 
be convicted of the offence of murder under S. 302, 


) PENAL CODE (1860), S. S02. 

read with S. 34, I. P. Code, when there is no evidence 
to show that they knew that the other accused was 
, carrying a knife or that they facilitated the altaik on the 
deceas-ed (iVerzi;///, /.) SUBRAMANYA GouNDAN z/. 
Emperor. 1941 M.W.N. 816. 

Ss. 302 and 149- - Concerted action — Accused 
sepaiatirg into two gangs— One killing deceased and 
another abducting hi.- wife— Liability of all for njurder. 
See 1940 Dig . Col 1001. E.mPEROR v. Ramji LAL. 

193 I.C. 666 = 13 R.L. 494 = 42 Cr.L.J. 475 = 

A.I.R. 1941 Lah. 117. 
Ss. 302, 304 and 324 — Injury not liktiy to 

cause death — Subsiquent death— Injury, only remotely 
! connected with the actual cause of death — Offence. 

The injury inflicted by the accused on deceased's head 
was not such as to entail any serious consequences to a 
person in norn.al health. The wound had healed up at 
the end of seven days in the hospital but the deceased 
I had temperature and on this account was advised to 
j remain in hospital until temperature had subsided. Con- 
: trary to medical advice the deceased left hospital. Sub- 
j sequently as a result of the formation of an abscess on 
the brain the deceased died. But no death would have 
resulted if he had not insisted on leaving the hospital 
against medical advice. His death really ensued because 
' of his weak physical condition due to his suffering from 
chronic malaria and because his powers of resistance to 
; infection had been much lowered by that disease. No 
abscess would have formed on the brain if the deceased 
had been in normal slate of health and he died from 
abscess and not from the injury which had only a remote 
connexion with the abscess. The immediate cause of 
the deceased’s death was his debilitated condition for 
which tht injury was in no way responsible. 

that the accused was guiliy of causing simple 
hurt with a weapon for cutting, punishable under 
S. 324. 

Held, furth.r, that though the use of a dangerous 
weapon was a matter to be taken into account in decid- 
ing questions of inten ion, still having regard to the 
medical evidence as to the wound itself, it was impossi- 
ble to say that there was an intention to cause such 
injury as was likely to cause death. The offence could 
not therefore amount even to culpable hcmicide. 
{Roberts, C.J. and Dunkley, /.) NGA MOF r . KING. 

1941 Rang LE. 138= 194 I.C. 647 = 14 E.R. 4 = 
42 Cr L.J. 691 = A.I R. 1941 Rang. 141. 

S. ^^^'^■Offence— Attack by (%vo persons armed 
with deadly weapons with intention to kill^Victim 
receiving one fatal and one non fatal injury— Death:^ 
Conviction of both— If justified. 

If two men armed with deadly weapons, such as 
aruvals, attack ani ther and both of them wound him, 
and he is afterwards found to have received a fatal 
wound and another wound which is not fatal, it is not 
possible to allow either or both of the assassins to escape 
merely because the non fatal wound might have been 
inflicted bv either of them, especially where it is clear 
that both of them who attack him with dangerous 
weapons intended to kill him. (Bum and Mockett, jj \ 

Emperor v. Maruihiah Thevar. 

1941M.W.N. 963. 

■“ — S. 302 Proof of offence — Dying declarations 

See 1940 Dig., Col. lOOl. MianJI Khan v. EmPEROR, 

1921.0. 179 = 13 R.Pesh S5« 

42 Or L J. 264. 

-—--S. 302— Provocation— Plea as to— Purpose for 

which It can be relied upon. See 1940 Dig., ( 'ol. lOOO. 

hharosa Kamdayal V. Emperor. 193 i c. 6« 

13 R.N 318 = 42 Cr.L.J. 390 = A.I.R. 1941 Nag. 86. 
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S 302— Sentence— Accused absconding and not 

arrested for several }ears after crime — Delay in trial — 
If ground for lesser sentence. Sie l9-l0 Dig., Col. lOOl. 
PaCHAYANNA GOUNDAN,/^ re. 

I.L.E. (1941) Mad. 172= 192 I.O. 299 = 
13 R M. 651 = 42 CrL J.265= 
A.I.R. 1941 Mad 258 = (1940) 2 M L J 767. 

S. 302 — bentenct — Brutal and deliberate murder 

by young woman — Accused having )oung baby — If 
ground for lesser sentence. See 19*10 Dig.. Col. 1001. 
ThITHACHUMMA, /« re'. 192I.C. 216 = 

IS R.M. 550 = 45 Cr.L.J. 257= 
A.I.E. 1941 Mad. 27 = (1940) 2 M L J. 551. 

• —3. 302 — Sentence — Co-accused’s sentence of 

death commuted by executive Government. See 1940 
Dig., Col. 1002. AMAR SINGH v. EMPEROR. 

191 1.C. 376= 13 R.L. 314=42 Cr.L.J. 156. 

■ —S. 302 — Sentence — Common intention to murder 

—No proof as to which accused struck fatal blow. See 

1940 Dig., Col. 1002. Emperor v. Kamh lal. 

193 I C. 666 = 13 R.L. 494 = 
42 CrL.J. 475 = A.I.R. 1941 LaU 117. 

— ■ -S. 302 — Sentence — Considerations — Lesser 

penalty. 

Although youth by itself is not such an extenuating 
circumstance as to ju>tify the imposition of the lesser 
penally, regard may be had to the fact that persons of 
immature age are sometimes more easily provoked and 
behave in a less responsible manner than their elders. 
The accused, a cowherd aged 17 years, who waS search [ 
ing for a missing cow bdl, which he had good reason to | 
suspect was in the possession of the deceased was virtu- 
ally met with a blank refusal by the deceased, a boy two , 
years younger th.in himself ; and, in those circumstances, ^ 
he lost his tamper and committed a terrible assault with 
a dah which resulted in a serious injury on the head of 
the deceased and subsequent death of the deceased. 

Held, that in all the circumstances of the case the 
sentence of transportation for life was proper and that 
the case w as a 6t one to be dealt with under S. 29. 
Prevention of Crime (Young Offenders) Act. {Roberts, \ 

C.J. w y.) Nga Khw^t ^ 

— — S. ZOZ-Sentence^-Drunkenness of accused — If 

justifies les er penalty. ^ • .u 

The law gives a discretion to Courts to impose the 

lesser penalty of transportation for the offence of murder, 
and the discretion must be exercised "‘th ^gard to 
the circumstances of each case. The discretion of Court, 
cannot be fettered by any hard and fast rule. The mere 
Lt that a man was drunk is of course no juse.acat.on 
whatever for not imposing the capital sentence. But 
Til ?he circumstances of the case must be taken into con- 
sideration. (Bhid. and 
SI«GH THAKAR^S.NGH^.JMPK^R0R. 

-S. S02-Sentence -Existence of extenuating cir- 

cumstances-Sentence of death-Propnety I C 27^= 

Dig.. Col. 1002. 42 cf L." 

air. 1941 Mad. 50= (1940) 2 M.L.J. 492. 

S. 

‘fflaitT-Jndff-If iound to pa,s dtath scnUncc and to 

Lit rttomn,tndation/or toa,mM-d^ 

Where on a convjction for murd^^^^ 

stances which i.^position of the lesser 

^e^fir thrSessions -^^Slo'Tposfa' S 

^n"tt^e a^V^otai::: — ndation to the Govern- 
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nient to commute the death penalty. {Burn. O.C.J and 
Happen, J.) SORIMUTHU PllLAl. /n re 

196 LC. 687=1941 M.W.N. 847= 54 L W. 312 = 

894 = (1941) 2M.L J. 399. 
S 302 —Sentence — Mitigating circumstance-^ 

Rest of the accused acting under the influence of the one 
responsible for the murder — Lesser penalty. 

vVhfcre one of the accused was mainly responsible for 
the murderous assault which resulted in the murder and 
theothers who were his relatives joined him under his 
influence, it was held that the ends of justice would be 

met by their being awarded the lesser penalty of trans- 
portation for life. {Agarwal and Madeley J J.) SheO 
PRASAD V. Emperor. 1941 O.A. 943 = 

1941 A W.R.CC.C.)354 = 1941 O.W.N. 1246. 

S. 302 — Sentence— Mitigation of. See 1940 
Dig., Col. l002. Perumal KuduMBan v. E.mperor 

191 1.C 37=13 R.M. 481 = 42 Cr.LJ 64! 

- S. 302— Sentence^Murder of unarmed person 

by man armed with deadly weapon— Proper sentence 
In a case of murder by a bully, a man armed with a 
deadly weapon against a man who was unarmed death 
sentence is proper. {Davis, C.J. and Tvahii /) 
MOTi RAM V. Emperor. 195 j q 833 = 

14 R.S. 47= 42 Cr.L.J . 786 = A. I R. 1941 Sind 117. 

; -S 302— Sentence of death— Separate sentence of 

imprisonment under S 20[— Propriety of. 

Where a person who has deliberately 'committed a 
murder and deliberately attempted at concealment of 

the murder, is convicted under 3. 302 and S 20l I p 
Code, and sentenced to death under S. 30*2 and' to a 
separate sentence of seven years’ rigorous imprisonment 
under S. 201, the procedure is not one that should be 
followed. Though as a strict question of law it may not 
be wrong, it is highly unusual and undesirable especiallv 

when there IS no suggestion that the murder was com 

muted by any body else. (Bum and Mocketi //Y 

Emperor z/. Rama Goundan. ’ 

<? Rn9 874 = 64 L W. 561(2). 

-S. 302— Semence— Offence proved by circum- 
stantial evidence only— Award of lesser sentence— Leea 

hiy— Enhancement of sentence— Power of High Cnnre 

in revision. 1940 D,g.. Col. 1003. Seshavya /« 

ne, I.L.R. (1941) Mad 340 = 1961,0 679 = 

14 R.M. 233= 42 Cr L J 770 - 
A.I.R. 1941 Mad. 120 = (1940) 2 M L J 895 

— ~S. 302-Semenct-Rule, if any, governing- 
Age of accused — Relevancy. .y<r<r 1940 Dig Col tnOT 
NATHU V. EMPlROR. 191 1.C 303 = 

13 E.A. 231 = 42 Cr.L.J. 146. 

S. 302 — Sentence — Youth of 17. 

It is only in a very exceptional cjise that a youth of 
17 or below will be sentenjed to death for murder The 
normal sentence for such a youth will be transportation 
for life. When such a youth commits a murder in com 
pany with an elder relative that is another excellent 
reason for giving only transportation for life. {Youne 

C.J. and Blacker. J ) MaGHAR SinGH Z'. Emperop 

IL.E. (1941) Lah. 366 = 194 I.C. 749 = 14 EL ll* 

42Cr.L.J 614 = 43P.LR. 95« 

A I R. 1941 Lab. 220. 

S. 30^— Intention to attack with lathi^Death 

caused — Offence made out. 

Any person who joins a body of men who are going 
to use lathis to attack others must know that it is likely 
that death may be caused and consequently, if death is 
caused, they are all liable and are guilty of offences of 
culpable homicide not amounting to murder. (Allsop, j ) 
SUMER Singh » Emperor, 1941 o.wn 791 = 
1941 A.Cr.C. 136 = 1941 A.W.R. (H.O.) 232= 
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1941 A.L.J. 348 = 1941 A.L.W. 606 = 

1941 0 A (Supp ) 527. 

gg 304 andSOO, EXC. 1 — under grave 

and sudden provjcati on — Sentence — Rel evanc y of 


number of injuries. i . •.« « .l 

When U is once found that the accused killed the 

Hece isecl under a grave and sudden provocation, the 

number and nature of the bl >ws giv-m ought not to 

count in assessing what punishment should be given. 
Tlif nuinber of wounds point re dly to nothing but his 
lack of self control. {Bmnnd. J.) EmPERoR v. 

MuHniALi 195 I C. 599 = 14 E. A 77 = 

MtHDI . ^ 146= 42 Cr L.J. 755 = 

1941 O A. f Supp ) 564 = 1941 A.L.J 395 = 

1941 A L.W. 660 = 1941 A W.R (H.C.)238 = 

ATT?. 1941 All 310. 


gg 304 (1) and Z2b—Nj intention to cause 

death—Deeith actually cansed— Common intention to 
cause grievous hurt— Offence made out. 

Where there was no proof of a common intention to 
cause injury known to be likely to cause death, but the 
offender or offenders knew that he or they was or were 
likely to cause not only hurt but grievous hurt and the 
combined effect of the injuries actually caused death, it 

was held that the accused were cuilty of an offence 
ander S. 325 and noc S. 304 (1). I. P. Code. {Mosely, 

' 1941 Rang. L.R. 258 = 197 IC. 131 = 

ATT? 1QJ.1 Ranor 


33.304 (2) and ZIZ— Applicability— Deceased 

held by tuft by a:cu-ed and assaulted by her dauithters 
with stones— Death due to congestion of brain due to 

beating with stones-^ ffence. . , . , . 

The accused who was nat friendly with the deceased, 
her faiherdn-law. held him by the tuft, and the accused’s 
daughters aged about lO and 8 years, assaulted him with, 
stones. The deceased died the next day and it was 
found that death was due to congestion of the brain as 
the result of beating with stones. It was not known 
who caused the fatal injury ; nor was any common 
intention to cause death or grievous hurt suggested. 

the accu^ed was guilty under S. 323, I. P. 
Code, and could not be convicted under S. 304 (2), I. P. 
Code' of the offence of causing death. {^Lakshmana 

Rao '/) Nachal t/. Emperor. 1951.0.231 = 
14E.M 165 = 54 L.W 62 = 42 Cr.L.J. 638 = 
1941 M.W.N. 628= A.I.R. 1941 Mad. 746 


,3 304(2) — Applicability— Kicking on abdomen 

—Death clue to shock— Offence— Absence of mark or 
— Intention to cause death — If exists. See PENAL 
CODE. Ss. 323 AND 304(2). (19411 1 M L J. 364 

S. 304 para. 2— Applicability — Blow on head 

of old woman with heavy slick— Offence. See PenaL 

Code, Ss 302 and 307, para Ii. 

1941 M W.N. 1028. 

.3. 304, para. 2 — Applicability— Heavy blow 

with stick cau'Jing severe injury — Injury sufficient to 
cause death— Offence. See Penal Code, S. 302. 

1941 M.W.N. 1025 = (1941) 2M.L.J. 999. 
— Ss. 304-A, 304 and 302 — Accused arizing lorry 
at high speed and causing death— Offence committed. 

Where the accused who was a lorry driver drove his 
lorry at a speed between 50 and 55 miles an hour and 
caused the death of a child who ran across the road. 

Held, that it was possible that the driving of a vehicle 
at high speed in a crowded place like a city might result 
in a charge under S. 304, or even under S. 302. 1. P. 
Code, but that in the circumstances of the case the 
offence committed fell under S. 304-A, I. P. Code. 
{Young, C./, and Sale, J.) GURDEV SiNGH v. EM- 
PEROR* A.I.R. 1941 LaE, 459. 




penal code (1860), S. 307. 

S. 304'A — Applicability — Accused keeping poison 

in farm house — Farm servants drinking same taking it 
to be arrack — Death caused — Offence, 

The accused kept a bottle of “Atlas tree-killer” (poi- 
son) in his farm-shed and two of his farm servants 
drank the stuff thinking it to be arrack and died. 

Held, that this did not warrant a prosecution of the 
accused under S. 304-A. I. P. Code, and the charge must 
be quashed. {Lakshmana Rao, Jf) AdaSI HYAl INGA 

Goundan V. Emperor 197 I C. 16 = 

1941 M.W.N. 684 = A.I.R. 1941 Mad. 766. 

S. 304-A — Rash and negligent act — Driving car 

in cloud of dust raised by heavy traffic. 

When there is heavy vehicular traffic on the road and 
the roacljis invisible in a cloud of dust, when a car passes 
which goes in the kacha part of the road, it is the duty 
of all motorists under these conditions to stop their cars. 

To continue driving must obviously be d.mgerous when 
it is impossible to see anything at all in the neighbour- 
hood. The position is aggravated when the motorist 
gets on the wrong side of the road and collides with 
another car. He is in such circumstance< guilty of a 
rash and negligent act. {Young, C J. and Abdul Rashid, 
/.) Emperor rr. Abdul Qayyum. 

I.LE (1940) Lah. 646 = 19310.766 = 

13 RL 497 = 42 Cr.LJ. 466 = A.IE. 1941 Lah. 113 

Ss. 307 and Z2Z~-ApplicaHliiy — Causing hurt 

with intent to put life of victim in danger — Offence, 

If a person inflicts hurt upon another with the inten- 
tion of putting his life in d.inger, that is the same thing 
as saying that the offender is trying to kill the man 
whom he attacks. The charge should be one for attempt 
to murder and not under S. 326, 1. P. Code. {Burn and 
Mockett, JJf) SUBB\ KaO. In re. 

I LR. (1941) Mad. 692 = 196 1.0 119 = 
14 R.M. 278 = 42 Cr.L.J 821 = 1941 M W.N 91 = 

53 L.W. 176 = A.I.R. 1941 Mad 489 = 

(1941) 1 M L J. 326. 

3. 307 — .'\pplicabi!it> — Essentials of offence— 

Te.>t to decide — Number of blows on neck of person 
unable to defend himself — Offence. See 1940 Dig., Col. 
1004 Bharat Dube v. Emperor 

1921.0. 628 = 22 Pat.L.T. 419 = IS R.P. 513 = 
42 Cr.L.J. 303 = A.I.R. 1941 Pat. 61. 

S. 307 — Applicability —Tests — Administration 

of pozvdered glass mixed with food — // an offence under 

S. 307. 

In order to bring the case under S. 307, I. P. Code, 
the act must be capable of causing death in the natural 
and ordinary course of things or in other words that 
death might be caused if the act took effect. The 
degree of probability should not enter the question. It 
would be a very uncertain criterion to apply. It would 
be sufficient if death w.is a possible result and if the 
intention was lo cause death. It was held that both 
these factors were present in a case where powdered 
glass was administered mixed in food and that the 
accused were guilty under S. 307, I. l\ Code. {Pollock 
and Gruer, J /.) EMPEROR v. GaNGOO. 

196 LO. 652 = 1941 N.L.J. 866= 

A.I.R. 1941 Nag. 302. 
S. 807 — .-Vttempt to murder — Causing hurt in- 
tending to endanger life of victim— Offence. See PENAL 
CODE, SS, 307 AND 326. (1941) 1 M.L.J. 236. 

■'“3 807 — 'Sentence — Mitigation — Grounds — Ac- 
cused under great mental strain— If ground for light 
sentence, .^ee 1940 Dig.. Col. 1004. Bharat DUBB 
V. Emperor. 192 1,0. 623 = 22 Pat L.T 419 = 

42 Or.L J. 303 = 13 B P. 613 = 

A.I.B. 1941 Pat. 61, 
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S. 323 Applicability — Accused holding decea 
sed by tuft — Deceased assaulted by accused’s daughters 
with stones — Death due to congestion of brain due to 
beating with stones— Conviction under S. 304(2)— 
Sustainability — Offence. See PENAL CODE. SS. 304 
(2) AND 323. 1941 M.W.N. 628. 

■’ — S. 323 — Applicability — Alleged use of false 
weights — Arrest by constable without warrant — Release 
from custody of chowkidar on the way to the thana — 
Slight hurt -Conviction for hurt — Sustainability — Cr. 
P. Code, S. 54 — Applicability, 

One 8 was selling fish to /, when a dispute arose 
regarding the weight of the fish. B's scales were tested 
and were found to be faulty. A constable who witnessed 
the di^pate directed the two chowkidars to take B and 
another who supported Z? to the On the way to 

the thana the party had to pass the house of the peti 
tioner who asked his men to seize the constables. There 
was an altercation, the constables insisting that they 
would take B and his friend to the thana. Some slight 
hurt was caused to the chowkidars and the petitioner 
was prosecuted and convicted under S. 323, 1, P. Code. 

Held, (1) that the offence alleged to have been com- 
mitted was non-cognizable and hence S. 54, Cr.P. Code, 
did not apply, and the petitioner was consequently not 
exceeding his legal right in insisting upon the rejease of 
Ihe arrested persons ; (2) that the original arrest and 
the taking of the men to the thana were not justified 
and the petitioner did not exceed his right in the action 
which he took, and he must therefore be acquitted, 
especially when the injury was very slight. (Agarwala, 
I ) VijOY NARAiN Singh v. Emperor. 

22 Pat L.T. 29 = 1941 P.W.N. 246. 

3s. 323 and 30 ^( 2 )— Applicability— Hiching on 

eihdomen— Death due to shock— Absence of injury— 

The deceased owed one anna to the accused and the 
latter demanded repayment. The deceased promised to 
pay later and the accused thereupon kicked him twice 
on the abdomen remarking “how long am I to wait.’ 

The deceased collapsed and died soon after, the cause 
of death being shock due to the kicking. There was, 
however, no mark of injury, external or interna . 

Held that it could not be said that the appellant in- 
tended or knew that by kicking on the abdomen he wj 
Jikelv to endanger life and he was therefore not liable 
to convktion under S. 3(H (2) 1. P. Code, but only 

under S. 325, I. P. Code. T c" 1?/= ' 

MARANAGOUNDAN,/«r^. .n? - -^3 iTw 363 = 

T? M 168 = 42 707 — 5o Xi. W oDo 

1 Q 41 MWN 220 C2) = A.I.R- 1941 Mad. 560= 
1941M.W.JN. ^ fl941)lM.L J. 364 : 


323 and 325 — Assault on one single person! 
Ss. dZd ana 0^0 W and 325— Legality, 

r940"ori^ -PARMESHWAK . EMP^HOR.^^ ’ 

antervene. iH of an accused remains 

I. P. Code, It .s clear he gum 

just the same ^ upon one person he 

SXc^Se intended hurt . th. p-n . to 

y. D. 1941—61 


PENAL CODE (1860), S. 341. 

'killed by the spear of the accused by accident it was 
held, that the accused was guilty of an offence under 
S. 326, I. P. Code, and not under S. 304 A, I. p. Code. 
{Ganga Nath, J.) ChhALLU v. EmPEROR. 

I.LR. (1941) Ail. 441 = 194 I C. 794 = 
1941 A.L.W. 524=14 R.A. 9 = 42 Cr.L.J 621 = 
1941 A.W.R. ( H.C.J 184= 1941 O.A. (Supp.) 390= 

1941 A.Cr.C. 125=1941 A.L J. 326 = 

A.I.R. 1941 All. 288. 

S. 328— Applicability— Accused administering 

dhatura — Victim developing pneumonia due to exposure 

occasioned by unconsciousness produced by dhatura 

Death caused— Offence. See Penal Code, S. 302. 

(1941)2M.L J. 661. 

S. 330— Assault to extort confession— Policeman 

standing by— Offence. See 1940 Dig., Col. 1005 

Parmanand V. Emperor 

I.L.R. (19411 Nag. 110 = 42 Cr.L.J. 17. 

S. 332 Offence uruier — Assault on patwari to 
f orce hint to make wrong entries. 

Where a patwari is assaulted and beaten wdth a view 
to force him to make wrong entries in the revenue 
papers, by such action the accused intended to prevent 
or deter the from discharging his duties as a 
public servant and thereby is guilty of an offence under 
b. 332, I- P. Code. {Bennett, /.) Gaya PraSaD v 
Emperor. 192 1,C. 774 = 1941 O.L R 232 = 

■.oT> 1941 A.WR (C.C.) 69 = 42 Cr.L.J. 321 = 

13R.0 420 = 1941 O.A. 141=1941 A.Cr.C 83= 

1941 O.W.N. 82 = A.I.R. 1941 Oudh 267. 

S. 332^0/fence under — Facts to be proved to 
constitute. 

S. 332, 1. _P. Code, requires that the public servant 

must be acting m the discharge of his duty as such pub- 
lic servant and in the particular matter discharging a 
duty imposed on him as such public servant Where a 
constable was entrusted with serving of notices on cer- 
tain witnesses and had nothing to do with the arrest 
of a particular person, nor had a warrant for his arrest 
if he is assaulted when attempting to arrest that parti* 
cular person, no offence would be committed under 
S. 332. {Ghulam Hasan, J.) RaGHUBAR v Em- 
PEROR. 193 I.C 887= 1941 OL.R 367 = 

13 R.O. 641 = 42 Cr L.J. 601= 1941 A Cr C 113- 
1941 O.W N 602 = 1941 A.W.R. (C C ) ISl^ 
1941 A L.W. 446 = 1941 O A. 382= 

— — Ss. 337 and 338--.Rash and negligent act— 
-Driving car in cloud of dust raised by heavy traffic 
2?.^ PENAL CODE S. 304-A. I.L.R (1940) Lah. 646.' 

— — -S. 338--EssentiaIs of offence— Forcible taking of 
thumb impression of person on blank paper— Offenr#» 
.9.. 1940 Dig., Col. 1009. Jadunandan SingH* 
EMPEROR. 193 1.0. 241 = 42 CrLJ 361-* 

13 E.P. 672 = 7 B R. 614= A.I.R. 1941 Pat 129. 
S. 341 -Applicability— Complainant proceeding 

on road on Accused stopping and obstructing 

tumtum and preventing complainant from going on his 
way — Offence* 

The complainant was proceeding on road on tumtum 
and the accused appeared, stopped and obstructed the 
tumtum and thereby prevented the complainant from 
proceeding on his way. 

Held, that the acts of the accused constituted the 
offence of wrongful restraint under S. 341, j. p. Code 
and rendered the accused liable to conviction (Aear' 
wala, y.) MANGAL SjNGH v. EmPEROR. 

194 I.O. 30= 13 R.P 673=42 Cr.L.J. 526= 

7B.R. 696 = 194lP.W.N.4l9s=: 
A.IR. 1941 Pat. 384 
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penal code (1860), S. 341. 

_g 341 Offnice^If included in offence of un- 
lawful assembly-separate sentence of fine- Propriety, 
The offence under S. 341, I. P. Code, u involved in 
the offence of unlawful assembly, and a separate 
sentence of fine under S. 341, I. P. Code, is not called 
for. [Lakshmana Kao, J.) CHANDHIAH. /n re. 

^ 1941 M W.N. 221 (1) = 53 L.W. 532 = 

A.I R. 1941 Mad. 445=(1941) 1 M L.J. 362. 

^S. 342 — Applicability— Wrongful confinement by 

Police Officer to extort money by putting person in fear 

of prosecation-Offence. ^l^Slnd 36. 

— — S 342 — If included in S. 347. 

The offence under S. 342 is included in the offence 
under S 347. {Daws, C.J.) MaNSHAKAM GIaN- 
ThaND .. EMPEROR 193 I.C. 454 = 13 R.S 231 = 

42 Cr.L.J. 460 = A I R. 1941 Sind 36. 

S. 347 -Applicability — Wrongful confinement by 

Police Officer and extortion by putting person in fear of 
P“ion-Offeoce. 33 . 

s. 347 — Scope— If includes offence under S. 342. 

See PENAL Code, S. 342. A.I R. 1941 Sind 36. 

353 —Assault in resisting time expired war- 


rant of attachment— I f an offence. 

Persons who assault a Qurq amin and his peons in 
resisting the execution of time expired 
tachment, are not guilty of an offence under b. 353, I. I . 
Code They can be said to be acting in the exercise of 
their richt of private defence of property and not com- 
mitting any offence. {A^ar^val, J.) KaGHUBIR 

E peIor 196 10.731 = 1941 O.W.N. 1176 = 
1941 A.W.R. (C.C.) 334 = 1941 0 L.R. 762 = 

1941 A.Cr.C. 256 = 1941 O.A. 876. 

— Minor voluntarily leaving guardiaifs 

house— Effect, 

Where a minor abandons the house of her guardian 
of her own accord and has no intention of returning to 
the house, she cannot be held to continue in the keeping 
of her lawful guftrdian. {Ghulatn Hasan, /.) ISRAR 

Husain 7'. Emperor. 196 1.0.371 = 

1941 OWN. 874 = 14 R.O. 88 = 1941 O.L.R. 674 = 

’ 1941 A.W.R (0.0.) 260 = 42 Or.L.J. 728 = 
1941 A.Cr.C. 175 = 1941 O.A. 673 = 

AI.R 1941 Oudli667. 
S, 361, Explanation— “Lawfully entrusted’’— 

Interpretation- Entrustment— If may be presumed. See 

1940 Die , Col. 1006. NatuU SiNGH v. EmPEROR 

^ A.IR. 1941 Nag. 66. 

- g 304 — Offence under — Intention at time of 
abduction— Need for proof, j’'*? 1940 Dig., Col. l007. 
Upendra Nath Ghose v. Emperor. 

192 I 0. 352=13 R.O. 329 = 42 Cr.L.J. 286. 

^Ss. 364 and 302— Abducted person murdered by 

abductor— Proper charge. S^e 1940 Dig., Col. 1007. 
upendra Nath Ghose v. Emperor. 

192 10. 352 = 13 RC. 329 = 42 Cr.L.J. 285. 

Ss. 372 and ZlZ— Relative scope— If correlative, 

af each other. 

It cannot beheld that Ss. 372 and 373. IP. Code, 
are correlative of each other and that S. 373 is a mere 
counter part of S. 372. The fact that the language 
corresponds to some extent does not justify such a con- 
clusion. S. 373 in terms deals with obtaining possession 
and not merely with ol)taining possession from a 
third person. To say that because an offence under 
S. 372, which is aimed at disposing of a girl, 
necessarily involves two parties to the 'transaction there- 
fore S. 373 which is aimed at obtaining possession, 
must involve two parties, is a fallacy. {Beaumont, €•/, 


PENAL CODE (1860), S. 379. 

and Sen, /.) EMPEROR v, GORDHAN KaLTDAS. 

43 Bom.L.R. 847. 

S. — Applicability — Girl of Vl\ yearsvolun' 

tarily going with accused — Accused exercising no con- 
trol over the girl and not preventing her from doing 
what she liked — Offence, 

‘ Obtaining possession” of a girl involves exercising 
some sort of control over the person of the girl. Where 
a girl of seventeen and a half years goes with the 
accused voluntarily, it being found that he was living in 
the Some house as the girl and was a relative^ and that 
both go away with mutual consent, and there is nothing 
whatever to show that the accused exercised any control 
over the girl or prevented her from going anywhere she 
liked or from communicating with her friends, it cannot 

be said that the accused obtained possession of the girl 

within the meaning of S. 373, 1. ?. Code, and he cannot 
be convicted under S, 373, I. P. Code. {Beaumont, C,J, 
andSen.j:S EMPERORz/. GORDHAN KAIIDAS. 

43 Bom L R. 847. 

S. 376 — Conviction on victim* s evidence alone— 
If justified 

In a case of rape a conviction should not be based on 
the evidence of the victim alone. {Lobo and IVeston, 
J/.) MoujALi V. Emperor. 195 I 0. 267 = 

14 R.S. 20 = 42 Cr.L.J. 715 = A.I.R 1941 Sind 121. 

•S. 379 — Applicability — Attachment in execution 

^ A A 


of decree — Claim to attached property allowed — Convic- 
tion of decree holder — Sustainability. 

The accused who held a decree against the complain- 
ant’s brother-in-law applied for execution of the decree. 

He accompanied the amin who had a warrimt of attach- 
ment in execution of which he attached some goats from 
the house of the complainant in spite of his protests. The 
complainant preferred a claim which was allowed and 
the goats were released as belonging to the complainant. 

On a complaint by the latter the accused was convicted 
under S. 379, 1. P. Code. 

Held, that the properly having been attached by the 
amin in execution of a decree, the fact that the com- 
plainant’s claim was allowed did not warrant the convic- 
tion of the accused, at whose instance the attachment 
was effected, under S. 379 read withS. 114, 1. p. 
Code. {Lakshmana Rao, /.) SHFKU SaHIB v, 
Venkataramanayya. 1941 M.W.N 671(2) = 

A.I.E. 1941 Mad. 799 (1). 

S. 379 — .\ppricability— Attachment of crops— 

Judgment-debtor cutting and removing — ^Offence. See 

C. P. Code, O. 21, R. 45 (2) and (3\ 

1940P.W.N. 980. 

S. 379— Applicability — Charge of rioting and 

theft of crops — Proof of specific acis constituting offence 
of theft against individual accused beyond reasonable 
doubt— Duty of prosecution to adduce. See PENAL 
CODE, Ss. 147 AND 379. 22 Pat.L.T. 766. 

Ss 379 and WZ — Applicability — Property of 

deceased person removed by son and serxhints^Com- 
plaint by concubine — Conviction of son and serxantt 
— Sustainability, 

One /> died and after his death his son removed 
cattle belonging lo the deceased through his servants. 
On a compljiint by the concubine of the deceased, the 
son and the servants were convicted, the former under 
S. 379 and the latter under S. 448, 1. P. Code. 

Held, that no offence was committed by any of the 
accused and the conviction must therefore be set aside. 
Afjikshmana Rao, /.) NATARAJA MUDAUAR v. 
DtVANAi Ammal. 196 10. 641 = 42 Cr.L.J. 896 = 
1941 M.W.N. 463(2) = A.I R 1941 Mad. 674. 

S. 379 — Applicability — Removal of property 

rmJ/r bona fide claim of right— Absence of dishonest 
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intention — Sale of holding under rent decree — Posses- 
sion delivered to purchaser — Suit in Civil Court to set 
aside sale — Removal of crops by tenant pendine suit — 
Offence. 

The complainant instituted a number of rent suits 
against a number of his tenant.-, and obtained rent 
decrees on 17 — 11 — 1938. He put the holdin^ts of the 
tenants to sale, and purchased them himself on 
26 — 9 — 1939, and obtained delivery of possession 
through Court on 30 — 12 — 1939. In the meantime 
on 9 — 9 — 1939, the tenants instituted a number 
of civil suits to have the lent decrees obtained by 
the complainant set aside On 17 — 3 — 19-40, pend- 
ing the suits the ousted tenants with their adherents 
and companions removed the crops from the fields in 
the holdings. They were thereupon prosecuted and 
convicterl for theft under S. 3"9 I. P. Code. The civil 
suits ultimately ended in decrees by which the sales 
were set aside. 

that the tenants could not be said to have any 
dishonest intention when they removed the crops while 
they were contending that the rent dei ree, and sales 
were not binding on them. They must be held to be 
under a bona tide belie/ that the crops removed by them 
belonged to themselves, and not to ihe complainants. 
They were there/ore not guilty of theft and the convic 
tion was un-ustainable. 

Heidi further, that the adherents and companions 
could not be convicted for helping the tenants in remov- 
ing the crop^. when the principal accused could not be 
convicted for theft. {ManoHar Lall J.) jHUMAK Rai 
z; KMPERO-^. 192 1.0 780 = 7 BE 4^9 = 

1941 P W.N 261 = 42 Or L J. 339 = 13 R P 662 = 

22 Pat.L T. 214 = A.I B. 1941 Pat. 369. 

S. Ingredients of offence — Dishonest in- 
tention*^— Taking property of another under mistake 
of fact and in ignorance of law - Offence. 

Where a person takes another's property, believing 
under a mistake of fact and in ignorance of law, that 

he has a right to take it, he is not guilty of thtft, there 
beine no dishonest intention, even though he may cause 

wrongful loss to that other within the meaning of the 
Penal Code. Where the accused thinks that he could 

awav the property without committing an offence. 

he Lrno di'hones? inten-ion and i. not guilty of theft. 

/) lAY MAHTO Z', PMPEROR. 

iDhavle, yj ^ ^ ^ ^ ^ j 

13RP 607 = 1941 P.W.N. 586 = 22 Pat.L T. 694 

ou/ x;7 A.I R. 1941 Pat. 383. 

s 379-Offence-Dishone5t intention— Court 

sale of iand-Kaising of cop by judgment debtor s 
®etant-Delivery of land 

judgment debtor-Offence 19^0 Dtg. Col IUU». 

Vknkatasubbaravudu, 407^ 

■ A.I B. 1941 Mad. 41 

S 379-0/fr«« undir-Ownir ricoviring back 

sontf recovers”* ack^^’hy property wrongly 
A person wh ,,nHpr colour of Government 

taken by some one under S. 379, I. P. 

office, is not guil y ^ cau'^ing wrongful gain 

Code, as be has no intention f _ ' 

CX>i iP 


or 


de, as he nas j^haNA EmpER^'R- 


animat to compel payment 

";it:-contra.or for paV-nt of 
seizes an antmal m oruci 


PENAL CODE (1860), S. 396 

tirni, he is not guilty of larceny under the law of 
England but is guilty of theft under S. 379 I P Code 
’^'hereas the law of England proceeds with’ refer- 
ence to an intention permanently to deprive the owner 
of the property, the law of India proceeds by reference 
to an intemion lo cause wrongful loss to him, iSkeme, 

y.) Abdul Khaliq khan v. Empepor * 

194 I C. 800-42 Cr.L.J. 625 = 14 B.L 36 = 

l''9 = A I.B. 1941 Lah. 221. 

Sentence^ Railway employee stealing 

fouling sUeper^ ^ 

If a railway employee steals a fouling sleeper which 
acts as a kind of p;ecautionary signal, the least sentence 
of imprisonment which will be adequate will be one of 
six months. By the removal of the fouling sleeper a 
danger is created of colli.don between trains of which 
the consequences may be very serious (Bhide /V 

Emperor rf. ali Bakhsh. 196 Ip 

14 R.L. 161 = 42 Cr.L.J. 823= 43 P l!^; 420 = 

_ 1941 lidh SI S> 

Ss 383 and m^Relatn^e scope ^ 

Extortion as defined in S. 383 includes putting anv 

person m fear of injury and covers S. 385 which is a 

less serious offence punishable only with two years’ im- 

pnsoninent as against three years’ imprisonment for an 

offence under S. 384 (Davis, CJ.) MansHaram 

Gianchand Emperor, ^ 193 t p 

13 R.S. 231 = 42 Cr.L.J. 460 = A.I.E. 194 i Sind 36. 

Ss. 390 and 394— that end‘*~~Meaning 
^Accused assaulting complainant during quarrel and 
then committing rhefi^/f guilty of offence 

The words “for that end'" used in S. 390 I P Code 
clearly mean that the hurt caused by the offender musi 

sT\ s^ facilitating the committing 

of the theft, or must be caused while the offender is 
committing the theft or 18 carrying away or is attemnt 
mg to carry away the property obtained by the theft 
It does not mean that the assault or the hurt must be 
cause! in the same transaction or in the same circum- 
stances. If the accused first assaults the complainant 
as a result of a quarrel and hen commits theft of his 
cash, the assault has no relation whatever to the com 
mission of the theft, although the theft is committed at 
the same time or immediately afterwards. He is 
therefore, not guilty of an offence under S 394 j p* 
Code. (Ghulam Hasan, J.) BISHambhar Nath,/ 
Emperor. 194 I.c. 222= 13 R O 676- 

1941 O.L.R. 436 = 42 Cr L J. 630 = 1941 O A* qm “ 
1941 A.W.B. (C.C.) 367 = A.I. B. 1941 Oudh 476 

^.Z*^^~Mottie~~Rdevancy^Evidence of past 

conduct of accused in guise of evidence of motive^Con. 
viction based on — Sustainability.^ 

In cases of dacoity and cognate offences where sub- 
stantial property IS alleged to have been stolen it is 
unnecessary to consider motive at all. The taking of 
the booty itself provides a sufficient motive in such cases- 
where the prosecution, in the guise of evidence of motive 
has led a mass of evidence relating to the conduct of the 
accused in the past, likely to prejudice the jury, the con- 
viction cannot be sustained. (Agarwala and Meredith 

yy.) ARjuN Panda v. Emperor. 7 Out.L.T. 82 

• ^Ss. 395 and 397 — Offences — Sentences— Prin- 

ciple. 

According to the provisions of S. 395, I. p. Code a 
person who commits dacoity shall be punished with 
transportation for life or with rigorous imprisonment for 
a term which may extend to ten years. If the dacoity is 
a very serious one it naturally follows that the maximum 
sentence or something approaching the maximum sen- 
tence, should be passed upon the persons concerned. It 
is true S. 397 imposes a minimum sentence of seven 
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years where a dacoit has used a deadly weapon or has 
caused grievous hurt, but that does not mean »hat sen- 
tence of less than seven years should be passed on person 
against whom It is impo^^ible lo prove that tt>ey used 
dangerous weapons themselves or caused grievous hurt. 
{Alisop and V^rma, //.) BaNSI l. EMPEKOR. 

197 I.C 19 = 1911 A.L.W. 863 = 1941 A Cr.C. 208 = 
1941 A.W.E. (H.C.) 263 = 1941 A.L.J. 490 = 

A.I.E. 1941 All. 359. 
— S. 396 — — Offence on highway between 
sumet and snn rise — If ai^eravalion of offence. 

In the case of a dacoity it the offence is committed on 
a highway between sunset and sunrise, it has to be taken 
as an aggravation of the offence. A sentence of seven 


PENAL CODE (1860).S. 409. 

Ss. 403 and 405 of the I. P. Code, (zt/w/y, /.) V.V. 
REDDY V. K. C. Reddy. 1941 Rang L.E. 547 = 

AIR. 1941 Rang. 342. 

Ss. 406 and 408 — Adzance by company to its 

broker against paddy already pu^diased for it — 
Broker undertaking to utilise advance only for such pay- 
tnent — Failure to supply paddy — Broker if guilty of 
offence under S. 405 or S. 408. 

Where a company advanced a certain sum toils 
broker against paddy represented to have been .already 
bought and the broker undertook in writing to utilise the 
funds only for the payment of the paddy so bought and 
for no other purpose and the broker failed to supply the 
paddy, it was held that a broker was net necessarily a 


ears' rigorrus iinprisonnieiu is not at all excessive. | the company and that the advance money 

had become the broker's money and was no longer the 
company’s money and that hence there could be no trust 
in respect of how it should be used for the benefit of the 
company and that the undertaking given by the broker 
to use the advance for the express purpose of payment 
for paddy represented lo have been bought by him, and 
for no other purpose, did not make him a trustee of the 
money and that hence, his dealing with it did not cons- 
titute an offence either under S. 405 or S. 408, I. P. 
Code. {Shaw, J.) MaUNG CHAN SeiN v. The 
King. 1941 Rang LR 193= 19610.703 = 

14 R.R. 62 = 42CrL.J.776 = A.I.R 1941 Rang. 189. 


( Rowland and Shearer, J J .) ADHIK I^AL PATHAK 

2/. EMPEROR. 1941 P.W.N.663. 

■ -3 396 —Sentence. 

Though according to b. 367 (3), Cr. P. Code, reasons 
have to be given for not passing the death sentence on a 
person convicted ot an offence contrary to S. 3V6, 1. P. 
Code; that does not mean that the death penalty is the 
normal sentence. Wheie persons take pan in armed 
dacoities and are of mature age and there is no special 
circunistance of mitigation, the normal sentence is one 
of seven years. {Roberts, C.J. and Dunk/ev, J.) IlLA 

San V. The King. 1941 Rang.L.R. 596^ 

S. 397 (as amended by Burma Act IV of , 

X940) —Amendment if operates retrospectively. \ 

The provi.sions of Burma Act IV of 19'40 have no 
application lo offences which were committed before | 
Ibth March. 1940. Consequently, S 397, Penal Cede, as 
it existed prior to its amendment must be applied in a 
case where the accused committed the offence before 
16th March, 1940, but was convicted after that date, 
inasmuch as it is by reason of the conmiission of the 
offence that the offender incurs the punishment and not 
by reason of his conviction by a Criminal Court. The 
trial, ending in a conviction, is merely the means where- 
by a Court of Criminal Justice ascertains that the accus- 
ed is the person who has incurred the punishment by hav- 
ing committed the offence. This is made, dear by S. 5, 
General Clauses Act. {Dunklev and Blngden, JJf) 
Shwe Hla U V. Emperor. 1941 Rang.L R. 58 = 
194 1.0 720 = 14 R.R.9 = 42CrL J.615= 

A.I.R. 1941 Rang 149. 

S. 397 — Scope — ^'User'^ — [f to be against person 

robbed. 

S. 397, 1. P. Code, does not require the user to be 
against the person robbed. Where the accused while 
committing robbery uses a knife or other deadly weapon 
to frighten others who are in the company of 
person robbed and who would otherwise go to the 
latter’s rescue, his guilt under S. 392 read with S. 397, 
I. P. Code, admits of no doubt. {Lakshnuna Rao, Jf) 
PUBI.IC PROSECUTOR V. NaGaPPAN SERVaI 

196 I.C 437 = 14 R.M. 302 = 63 L.W.718 = 
42 Or.L. J. 868 = 1941 M W N. 382 = 
A.I.E. 1941 Mad 718 = (1941) 1 ML J 696. 

S. 403 - Essentials of offence — Ketention by clerk 
of moneys received — Entry in accounts some days later 
—Conviction— Sustainability. See 1940 nic.,Col. 1009 
RAGHAVA MENON. In re. 192 I.O. 404 = 

13 R.M 676 (1) = 42 Cr.L.J. 296 (1) = 
1941 O.A. (Supp.l 685 (1) = 1941 A.Cr.C. 126 (2) = 
A.I.E 1941 Mad. 250 = C1940 2 M.L J. 748. 
Ss. 403 and. 405 — Partner — Liability to be con- 
victed under - 

A partner is liable to be tried and convicted for cri- 
minal misappropriation of pioperty or criminal breach 
of trust of property under the law as laid down in 


S. 407 — Essentials of offence — Dishonest inten- 
tion — Necessity to prove —Act done in anticipation of law 
which would later make it offence — If offence. 

Before a person can be convicted under S. 407, 1. P. 
Code, it must be shown that he acted dishonestly, that is 
to say, he Intended to cause wrongf il loss or wrongful 
gain lo any person. It i< not an offence to do an act in 
anticipation of a statute or enactmtnt which would make 
that act an offence. The accused, a German 
director of a German company, on the eve of the 
declaration of war between Britain and Germany, realis- 
ed cash by sale of his stock and handed over the cash 
to his wife. In a prosecution under S. 407, I. P. Code, 
in respect of this act. 

that the act of the accused which was done 
merely to screen the money from the Government of India 
or the custodian of enemy property, was not an offence 
as he had no intention to cause wrongful loss or gain to 
any other person or persons, {//orwill, J.) BaRON 
VON DINCKLACE, In re. 

64 L.W. 521-(1941) 2 M L.J. 748. 

S. 408 and Cr. P. Code (1898), S. 222- 

Charge in respect of offtncc unde* S, 408, I. F, Code — 
Item and time, if should be ghen. 

In respect of an offence under S. 408, 1. P. Code, it is 
not necessary that the ch.irge should mention item and 
time when the items are lumped together and given as a 
whole and the period is given as between two dates* 
{Thomas, C./.) WaZIR ^ilNGH v, EMPEROR. 

1941 A.W.R. ( 0 C) 843 = 1941 O.A. 918 = 
1941 0. W N. 1208 = 1941 A Or.C* 267. 

S. — Offence under — .Manager receiving em- 
ployee's money and failing to account — Nature of lia- 
bility. 

Where the manager of an estate receives money 
belonging to the estate and fails to account for it when 
asked for, he is civilly as well as criminally liable. 
{Thomas, C.Jf) WaZIK SINGH f EmpeKOR, 

1941 0 A. 918 = 1941 A W.R (0.0.') 343= 
1941 O W.N. 1208 = 1941 A.Or-O. 257. 

S. Applicability — Pledge of iewels — Agent 

of pledgee disposing of same contrary to terms of contract 
—Offence. 
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Where it is alleged that an agent of a money-lender 
with fthom certain jewels were pledged by the complain- 
ant ^security for a loan, have been disposed of in 
violation of the terms of the contract between the parties, 
the facts do not constitute an offence under S. 409, I. p! 
Code. {Liikskmana Rao. J.) PaNNALAL MaRWaRI 
KriShnaSwami PiLLAl. 1941 M.W.N. 677 = 
54 L W. 391 (2) = A.I.R. 1941 Mad. 804. 

’■ 'S. 409 Applicability— V illage Aluiisif retaining 

revenue collections for short time before remitting same 
to the 'reasury — Offence. 

A Village Munsif made a revenue collection of 
Rs, 2 7 0 on l5th \'arch 1937 and of Re. 1 on 17th 
April, 1937. These amounts were remitted to the trea- 
sury on 21st May, 1937, and 24th April, 1937, respec- 
tively before any coniplaint was received. He was con 
victed under S. 409. I P. Code. 

Heldy that the retention of the amounts in the interval 
would not by itstlf justify a conviction under S. 409, 1. 
P. Code. {.Lakshmana RaOy J.) MUTHUSWAMI Uda 
VAN V. EiMPEHUR. 1941 M.W.N. 667 = 

64 L.W. 236 = AI.R. 1941 Mad' 761. 

■ S. 409 — Banker failing to repay money paid into 
current account — If guilty oi offence — Banker and 
customer — Natuie of relationship. 

The legal relationship of banker and customer on a 
current account is that of a debtor and creditor. Money 
paid into the bank becomes to all intents and purposes 
the money of the banker, subject to his liability to 
return to the cu>tomer an equal sum on demand. The 
money cannot be said to have been entrusted vrith the 
banker in the sense in which the word “entrust” is used 
in Ss. 405 and 4U9, I.P. Code. If, therefore, the 
banker fails to repay the amount on demand, he is not 
guilty of criminal breach of trust under S. 409, I. P. 
Code. {Derbyshire^ C.J. and Bartley. Jf) S. Pak- 
•RASHI V. EmPEKOR. 45 C.W.N. 1071 = 

AIR 1941 Cal. 713. 
Ss. 411 and Applicability — Property con- 
cerned in docoity found in possession of accused — Pre- 
sumption — Convution — If can be under S. Al2~Condi- 
tions to be provtd. 

Where a person is found in possession of property 
taken in a dacoiiy, and is unable to give any reasonable 
exnlanation lor its being with him, it may be presumed 
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explanation lor its being — , - .. 

that he knew the property to have been stolen, but not 
that he knew or had reason to believe that it was the 
proceeds of a dacoiiy rather than of a burglar} or a theft. 
To justify his conviction on the more serious charge 
under S 4l2, I.P- Code, there must be evidence, circum- 
stantial or oral, to show that he knew or had reason ‘o 
believe that a dacoity had been committed and the 
property had been taken in it, or that the 
whom he obtained it belonged to a gang of 
the property was stolen property concerned in a dacoity. 

In the absence of such evidence, he can 

ted under S. 411 I.P. Code.. {.Varm» and Shearer, 

loT/c ' 253=T3 E P 470 = P W.N. 421 = 
42 ofw 2f8 = 7 B.I 3bl A.I B. 1941 Pat. 223. 

S AX\— Conviction— Basis of— Person in posses- 
sion of stolen property not asked to explain 
Doubt as to prosecution case about possession— Conviction 

~WheTe"f mantis found to be in possession of property 

kLwing it to be J4s‘‘s?on the ‘’conrshould'not 

L“Vrm" "ofthe oLc. o^ceWing stolen property 

, knowing it to be stolen, even though it is not am 


PENAL CODE (1860), S. 412. 

lively satis6ed that his explanation is true. When he is 
not asked to explain his possession or even any. specific 
question about the matter, he cannot be convicted under 
S. 411, 1. P. Code. When there is a grave element of 
doubt as to the prosecution case about his possession 
there can be no conviction. [HarrieSy C.J) BaID- 

YANAVH Mohanty z/. Emperor TCut.L.T. 78. 

^S. 411 — Conviction— Sustainability — Essentials 

to be proved 

In Older to sustain a conviction under S. 411,1. P. 
Code, the exclusive and continuous possession of the 
stolen articles must be brought home to the accused. 
The mere fact that some stolen articles are found in 
an unused part of the buildit g in which the accused 
lives are found at a search in the absence of the accused 
W'ould not justify his conviction. {Varma. J.) UdhO 
SIRGH V. Emperor. 196 I.C. 79 = 14 R P. 180= 

42Cr.LJ. 810 = 7B.R 996(2) = 

„ , A.I.E. 1941 Pat. 614. 

S. 411 — Offence urder—Burden of proof. See 

Cr, P. Code, S. 297 — Misdirection. 

46C.W N. 54. 

S. Offence — Wife of accused producing 

stolen articles from house— Conviction— Sustainability. 

The mere fact that the wife of the accused produced 
stolen properties from the house where both were living 
would not warrant his convution under S. 41] I.P, 
Code. {Lakshntana Pao.J.) MaRIMUTHU KaVAN- 

danz/. Emperor. 196 I.C. 432 = 14 R M 220 = 

42 Cr.L.J. 738= 1941 M.W N. 479 (2) = 

A.I.R. 1941 Mad 694. 

■■ S. ^11— Possession of stolen property— Proof- 
Stolen at tide found in house occupied by accused in 
common -with others — Sufficiency for conviction. 

The mere fact that a stolen article is found in a house 
occupied by a person in common with others is no proof 
that he was in possession of it. To bring it home to 
him so as to render him liable to conviction under 
S. 411, I.P Code, some additional circumstances have 
to be established. {DkavlCy J.) Jay Mahto z;. Em- 

PEROR. 192 I.C 403 = 13 E.P. 607 = 

42 Cr.L.J.293 = 22PatL.T. 694= 

1941 P.W.N 586 = 7 BE. 384= 
A.I.R. 1941 Pat. 383. 

S. 411 -Sentence— One accused member of crimi^ 


nal tribe— If ground for heavier sentence than that 
imposed on other. 

Where two persons are convicted under S. 411, 1 p. 
Code, the tact that one of them is a member of a crimi- 
nal tribe is no ground for awarding him a heavier 
sentence than that imposed on the other. {Lakshmana 
Raoy J ) SomanNa V. Emperor. i96 i c. 227= 
14 R.M. 277 = 64 L.W. 479=42 Cr.L J* 824 = 
1941 M.W.N. 480= A.I.E 1941 Mad. 708= 

(1941)2 M.L.J. 263. 
S. ^\2—Applicability~Article concerned in 

dacoity recovered from house occupied by father and son 

— Son found taking part in dacoity — Father If 

accountable — Conviction of father under S. 4l2 If 

justified — Presumption . 

Where a father and his son are residing together in 
the same house, and the son has taken part in a dacoity 
and subsequently the articles looted at the dacoity is 
found in the house occupied by both, in the absence of 
anything to suggest that the father had used that article 
or appropriated it to his own use, the presumption 
which ‘Would naturally be drawn is that the article 
remained in the possession of the son. The father can- 
not be made, in any way, accountable for it, merely 
because it w’as in tfie bouse which his son and himself 
occupy. .Tije father cannot therefore be convicted under 
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S. 412 of the Penal Code. {Varma and Shearer, //.) 
DWAKiKA LOHAK V . EmpkrOk 192 IC. 253 = 

13 E.P. 470 = 1941 P W N. 421 = 42 Cr.L.J. 268 = 

7 B E. 361 = A.LE. 1941 Pat 223. 

Ss. 415. 419 and 420 — Offence undfr — Causing 

false entry to be made tn mutation register by practising 
deception on mutation offher. 

One A went to a patwari and told him that B had sold 
him some land. He produced M who represented himself 
to be the alleged vendor B. The patwari made an entry 
to this effect in the mutation regi>ter. The mutation 
was placed before the Naib-Tahsildar and the same 
representation was repeated before him. 

Held^ that the case did not fall within the purview of 
S. 41 5 and that A and M could not be convicted under 
S. 419. They also could not be convicted under S. 420 
as the statement of M before the Naib-Tahsildar could 
not be regarded as a valuable security. {Bhide and 
Abdul Rashid, //.) MUHAMMaD BaKHSH z/. EM- 
PEROR. I.L.E (1941) Lah. 718 = 

A.I.E.1941 Lah. 460, 

S. ^l^^Proof of offence. 

Where the charge against the accused is that he 
obtained an appointment by cheating by per^onalion. it 
is the duty of the prosecution to establish beyond doubt 
that the appointrr.eni of the accused was made as a 
result of the deception and nothing else. {Varma, J.) 

Thakur Manual v. Emperor. 196 1.C. 748. 

Ss. 420 and 611— Attempt to cheat — No cheat- 
ing in fact Offence, if made out. See 1940 Dig , Col. 
1011. Emperors, reghunath. 16 Luck. 194 = 

A IE 1941 Oudh 3. 

I 

■S 441 — Land in possession of tenant — Trespass i 
on. With a claim thereto— Offence, if made out. 

Where trespass on land in the possession of a tenant, 
is committed with a claim to the land, the intention is to 
cause annoyance to the proprietor who is in possession 
of the land through his tenant and an offence under 
S. 441 is thereby committed. (^Aganval. y.) BaNSI- 
DHAR V. Emperor. 1941 O.W.N. 1300 = 

1941 A.W.E. (C.C.) 393= 1941 O.A. 999. 
——3 447 — .Applicability — Kaiyat evicted under 
process of Civil Court by landholder — Trespass on land 
and raising of crops in spile of objection by landholder 
—Offence. See MADRAS ESTATES l.AND ACT, S. 212 
{d) AND (o. 1941 M.W.N 666. 

"'S 466 — Offence under — Entry to commit clan- 
destine adultery with unmarried woman by invitatitn. 
Where a man enters the house of another person with 
intent to commit clandestine adultery with an unmar* 
ried woman by invitation and actually commits adultery, 
not only does he not intend to insult or annoy any other 
person in the house but he desires above all things that 
■his presence should not be known to the other occupants, 
and consequently he cannot be held to be guilty under 
S. 456. {Almond, J C . and Mir Ahmad, J.) EM- 
PEROR V. Takbikullah. 196 I.C. 870 = 

A.I.R. 1941 Pesh. 79 
"S 466 — Attesting forged document purporting to 
discharge decree debt— Offence. See PhNAL Code. 
SS. 193 AND 465. (1941) 2 M.L.J. 746. 

Ss. 467 and 471 — Fabrication of false document 

—When criminal— Question of intention. See 1940 
Dig., Col. I0i3. Chandulal V. Emperor. 

192 I.C. 130 = 13 E A. 302= 42 Cr.L J. 247. 

" 'S. 476 — Expediency of prosecution — Case taken 

on file after p(»Iice Investigation— Discharge of accused 
— Order for prosecution under S. 211,1, P. Code — If 
justified. See PENAL CODE, S. 211. 

1941 M.W.N. 463 (1). 


PENAL CODE (I860), S. 494. 

S. 482 — Offenct under — Facts to be proved. 

In the case ot a prosecution for an offence under 
S. 482, I. P. Code, it must be proved that the trade 
mark on the accused’s goods is likely to deceive a pur- 
chaser who is acquainted with the complainant’s ‘get up* 
but who trusts to memory. Mere differences in detail 
do not prevent the two designs being essentially the 
same. The degiee of resemblance necessary Is a matter 
incapable of definition a priori. Where every effort 
had been made by the accused to make his brand of 
soap resemble that of the complainant and the general 
colour scheme of his wrapper was the same as that of 
the complainant, it was that though the similarity 
in marks may not amount to counterfeit it was a colour- 
able imitation of the other and that the accused can be 
convicted under S. 482, I. P. Code. {Ismail, J.) 
RosHAN Singh v. Emperok. 

I.L.E. (1940) All. 751 = 193 I.C. 189 = 13 E. A, 396- 
42 Cr.L.J. 362= 1940 A.W.E. (H.C.) 646= 
1940 A L. J. 878 = A.I.E. 1941 All. 87. 

■ Ss. 482 and — Distinction between— Convic- 
tion under both — Legality. 

The distinction between false trade mark and counter- 
feit trade mark is somewhat subtle. It depends on the 
degree of resemblance between the false and genuine 
trademarks The offence under S. 482, I P. Code, 
will be complete as soon as a false trade mark has been 
used, but under S. 486 it will be necessary that the 
goods should be sold or possessed or exposed for sale. 
Hence it is perfectly legal to convict a person under both 
sections provided it is found that the maik on the goods 
of the accused was a false trade maik and also that 
it was a counterfeit trade mark. {Ismail. /.) 
kosHAN SiNr.H V. Emperor. 

I.L.E, (1940) All. 761= 193 I.C. 189 = 13R.A. 395 = 
42 Cr.L.J. 352 = 1940 A. W R. t H C i 646=* 
1940 A L.J. 878 = A.I R. 1941 All. 87. 

S. 486 — Offence under— Requisites. 

Though the imitation need not be exact, there should 
be close resemblance to constitute an offence under 
S. 486, 1 P. Code. Where accused's soap though 
sinrilarin get up and other details to that cf the com- 
plainant. contained ‘No. 301' and ‘India’ in the place of 
‘No. 50r and ‘Tomco’ contained in the soap of the 
complainant, the accused cannot be convicted under 
S 486 for it is impossible to say that either the No. 301 
is a counterfeit of ‘Vo. 501’ or that ’India’ is a counter- 
feit of ‘Tomco.’ {Ismail, J.) RoshaN 8lN H v. 

Emperor. I.LE, (1940'» All 761=193 1,0.189 = 

13R.A. 396 = 42 Cr.L.J. 362= 
1940 A.W.R. (H.C.) 645= 1940 A.L.J. 878« 

A IE 1941 AU. 87. 

S. 486 — “Possession** — What amounts to — 

Parcel of gviods consigned by rail— Wrapper containing 
counterfeit trade mark— Forwarding note containing 
signature of accused— Accused — If in ■*posse^sion'*— 
Liability to conviction. See 1940 Dig., Col. lOlS. 
Subramaniam V. Emperor, 42 Cr.L.J. 28, 

Ss. 494/109 — Abetment of bigamy — Proof 

rcqui red ^ 

In order to convict for the abetment of an offence under 
S. 494. I. P. Code, it must be found on the facts that 
the accused person intentionally aided the woman in the 
commis'-ion of that offenct in other words, that he 
knew that she was previously married. {Bartley and 
Roxburgh, J/,) TaLEP ALI ChOUDHUKY V. SaRD.AR 
Khan. 45 O.W.N, 84. 

S. Proof of marriage — Admission by accm^ 

sed. 

An alleged admission by the accused that he married 
the woman and a statement of a single witness to the 
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effect that he was present at the marriage, are entirely 
insaffident to establish that the accused went through a 
formal marriage with the woman {Bartley and Rox- 
bur^h. //.) TALEP ALI CHOUDHURY V. SaRDAR 

Khan. 45 C.W.N. 84. 

— “S- 497 — Offence under — If a continuing one — 
Successive prosecuiions^Undesirability. 

It is difficult to see anything in the definition of the 
offence of adultery contained in S. 497, I. P. 
Code, which suggests that the offence is a continuing 
one. It is undesirable that there should be successive 
prosecutions in cases of this sort, and Courts should do 
nothing to encourage successive prosecutions. (Pollock, 
J.) REWA V, EMPEROR. 1941 N.L.J. 606. 

' -S. 498 — Factum of marriage — Proof of — Duty 

of prosecution. 

In a case under S. 498, I. P. Code, it is necessary for 
the prosecution to prove the factum of marriage strictly. 
{Shearer, /.) RaMDHANI GOPE v. JaGESHER MaH- 

TO. 7 B.R. 890=19510. 126 = 14 R.P. 90= 

42 Cr.L.J. 653=A.I.K. 1941 Pat. 526. 

■ S. 499 — Essentials of offence — Mere publication 
of imputation in answer to question by Police in confi- 
dential inquiry— Conviction — Sustainability. -5*^^ 1940 
Dig,, Col. 1016. jAiNARAiN Singh v. emperor. 

A.I.E. 1941 Pat. 9. 

■ S. 499, Exceptions — Burden of proof. 

A person who relies upon an exception to the general 
rule must prove his case and must bring it within the 
relevant section. It does not help his case to change 
from one exception to another and finally to throw upon 
the Court the burden, which by law is his, of placing the 
case for him under the exception which it thought ap- 
propriate. {Dalis, C.J.) ABBASI v. EMPEROR. 

I.LE. (1941) Kar. 336=1951.0. 169 = 
14 E.S. 6 =42 Cr.L.J. 684 = A I.E. 1941 Sind 92. 

S. 499, Exception \—Applicability~Publica^ 

iionof matter concerning particular caste or community 
^ly — If falls under exception. 

Where the matter complained of concerns a particular 
caste or community, and not the public, it cannot be said 
that a publication or imputation which is substantial^ 
true is for the public good. Exception to S. 499, 1. P. 
Code, would not apply to such a case. {Broomfield and 
Divatia //.) ViNAYAK ATMARAM z/. SHANTaRAM 

Ianardan Bom.L.E. 737 

janardan. ^ ^ ^ 

•S. 499, Exceptions 3 and ^—''Good faitR'— 
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PENSIONS ACT (1871), S. 4. 

—Proceedings, if abate— Relative scope of Ss. 247 and 
259, Cr.p , Code—S. 198, Cr. P. Code, if affects question 
— S. 306, Succession Act, if applies. 

Where the complainant in a case of a defamation dies 
during the course of trial, the magistrate can exercise the 
discretion vested in him by S. 259, Cr, P. Code and not 
discharge the accused and continue the trial. It is con- 
templated in S. 247, Cr. P. Code, that the general proce- 
dure will be to acquit where the complainant is absent. 
But in S. 259 which applies to the case of defama- 
tion, the converse is the case. Where a complainant 
is absent and the offence is compoundable or non- 
cognizable, the m^igistrate may discharge the accused 
or he may decide to proceed with the trial. S. 198, 
Cr. P. Code, only limits the power of the Court to 
initial cognizance of the offence. Once the Court has 
seizin of the case there is nothing to prevent the Court 
proceeding with it. S. 306 of the Indian Succession Act 
has no application to a criminal prosecution. XMosely, 
J.) U Tin Maung v. the King. 196 1.C. 54= 
14 R.E. 68 = 42 Cr.L.J. 801= 1941 Rang.L.E. 224 = 

A.I.E. 1941 Eang. 202. 

' '"S. 504 Applicability — Bill collector going to 

collect money and calling debtor “Shameless fellow. I 
will shoe you’*, during discussion— Offence. See 1940 
Dig., Col. I0l7. PlTCHAl PILLAI V RaMASWAMI 
AiyANGAR. 42 Cr.L. J. 48 = (1940) 1 M.L. J. 656 (1). 

S. 504 — Applicability — Ryots meeting— Speaker 

abusing zamindarini and agents — Latter not present at 

meeting— Offence— Conviction— Sustainability. 

Petitioner, the organising secretary of a ryot’s 
association, addressed a meeting of ryots and in the 
course of his speech on inam legislation he abused a 
zamindarini and her agents, but neither the zamindarini 
nor the agents were present at the meeting. He was 
charged and convicted under S. 504, T. P. Code, 

Held, that his conviction under S. 504, 1. P. Code, 
was unsustainable and must be set aside. {Lakshmana 

Rao, J.) SIVALINGA Prasad, /« r^. 196 1.0.171 = 
14 E.M. 288 = 42 Cr.L J. 827 = 1941 M.W N. 373 = 

63 L.W. 666 = A.I E. 1941 Mad. 683= 

(1941)1M.L.J. 610. 

S. 511— Applicability. See 1940 Dig., Col. 1017. 

Emperor v. Raghunath. 16 Luck. 194= 

A.I.R. 1941 Oudh 3. 


ROR 


Meaning o! — I f same in both. 

There is no difference in principle o" 9 «es |on f 
‘‘good faith’’ between Exception 3 and Excep ion 9. 
Exception 3 cannot be used so as to justify ^ ‘ 

ceating in any circumstances with impunity the highl^y 

ml.s.a.ements of another 

s^tatements of fac«. 336 = 195 1. c'. 169 = 

U E.3. j 681 = A.I K. 1941 Sind 9^ 

499 Exceptions 9 Applicability 

rpuSon it station, fhongh in good 

fat amounts to excessive /“tivi^gTcTn 

rial highly detoatory-Offence. 676. 

SS. 182 AND 500 ^ jggg) gg. 198, 


PENSIONS ACT (XXIII OF Punjab 

Pension and Revenue Assignment Rules, 1937, R. 12 — 
Order in proceeding relating to succession of jagir — 
Second appeal— Revision. 

No second appeal lies to the Financial Commission from 
an order of the Commissioner passed on appeal from an 
order of the Deputy Commissioner in a proceeding relat- 
ing to the succession of a jagir. Under R. 12 of the Pen- 
sion and Revenue Assignment Rules, 1937, the provisions 
of Chap. II of the Land Revenue Act apply to proceed- 
ings of Revenue Officers under the rules, and therefore 
the Financial Commissioner has wide powers 'of revi- 
sion conferred by S. 16 of the Land Revenue Act. The 
Financial Commissioner must exercise his powers of 
revision in dealing with cases under these rules rather 
more freely than is the case in regard to mutation pro- 
ceedingsi for instance, which concern disputes which 
must eventually be decided in the Civil Courts. {MU- 
ekell F. Cf) GURNAM KaUR v. GURMUKH SiNGH. 

20 Lah.L.T. 102. 

— — Sfl. 6 and 6 — Claims relating to grants of 

land revenue — Methods of obtaining adjudieation — 
Jurisdiction of Revenue and Civil Courts — Partiet 
acquiescing in obtaining adjudication in Revenue Court 
' —If can be granted certificate under S. 6. 
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PENSIONS ACT (1871), S. 6. 

The Pensions Act provides two methods of settling 
claims relating to grants of land revenue as to which the 
jurisdiction of Civil Courts is barred byS. 4 of that Act 
Under S. 5 of the Act such claims may be disposed of by 
the revenue authorities and under S. 6 a Civil Court may 
take cognisatice of disputes between rival claimants to 
the enjoynr nt of a grant of land revenue only if a certi- 
ficate is granted by the revenue authorities that the case 
is one which it is appropriate that a Civil Court should 
try. Under R. 11 of the Punjab Pension and Revenue t 
Assignment Rules the power of granting such a certifi- 
cate is vested in the Financial Commissioner only and 
not in any subordinate revenue authority. It is clear, 
therefore, that any person who has a claim relating to 
any grant of land revenue other than a claim against 
Government direct may proceed in one of two separate 
ways. He may apply to the Deputy Commissioner under 
S. 5 of the Act for the adjudication of his claim or he 
may apply to the fleputy Comnussioner under S. 6 or to 
the Financial Commissioner direct asking that the 
Financial Commissioner should grant a certificate that ! 
the dispute is one that may be tried by the Civil Courts. 
These two ways of obtaining adjudication on a claim 
must be regarded as alternative and it is open to a 
claimant to choose which of the two melhod^ he will 
follow. Hut if both parties have acquiesced in obtaining 
adjudication on the merits of the case by the revenue' 
authorities, it is inappropriate to grant a certificate! 
which would permit the matter to be reagitated tie vovo 
in a different foium. (A/iUMiy F. C.) SadhU RaM 
Zt. Abid Beg. 20 Lab.L T. 94. 

' 3. 6 — Application for cetitficaU rejected by 

Collector — Proper procedure, [ 

If an applicalion for grant of a certificate under S. 6 ^ 
of the Pensions Act is rejected by the Collector, the i 
proper procedure is to apply to the Commissioner for ' 
reversal of the Collector's order. But as the rules pres- ! 
cribe that a certificate can only be granted by the : 
Financial Commissioner, it is not unreasonable to make 
an application direct to his Court. (A/itchell, FC.) 
Sadhu Ram v. abid Beg. 20Lah.L.T. 94. 

S. 6 — Application for grant of certificate — If | 

may be made after adjudication by Revenue Court. 

If a party to a dispute under the Pensions Act wishes 
the exceptional procedure of S. 6 to be followed, he 
must apply for the grant of a certificate under that sec- 
tion before and not after the matter has been the 
subject of final adjudication by the highest revenue 
authorities under S. 5 of the Act. In such cases, tne 
jurisdiction of the Civil Courts is entirely barred by S. 4 
of the Act, and the regular procedure for adjudication 
of disputes is that prescribed by S. 5. The revival of 
the jurisdiction of the Civil Courts provided by S. 6 on 
a certificate from the revenue authorities is clearly in- 
tended to he an exceptional alternative to the adjudica- : 
tion prescribed in S. 5, and after the parties have fought 1 
out their respective claims in the revenue forum up to 
the highest revenue authority it would not be correct to 
permit the whole matter to be reopened in the alter- 
native forum of the Civil Courts. ( Mitchell, F.Cf) 
RahmaT ItANO -V. Amak Singh. 20 Lah.L.T. 99. 

11 — Applicability — Commuted portion of 

pension — If “money due or to become due on account of 
pen'^iot/’ — Liability to attachment by creditors. See 
1940 Dig., Col. 1018. GopalachaRIAR V. Drkp- 
CHAND SOWCAR. LL R. (1941) Mad. 893 = 

1951.0. 290=14 R.M. 167 =- 
A.I R. 1941 Mad. 207 = (1940) 2 M L. J. 782. 

S. 11— “Pension”— Jagir. See 1940 Dig., Col. 

1018. Dhanwant Singh v. Sant lal. 

I.L.E. (1941) Lah. 664 = 192 10. 288=13 B.L. 369. 


POLICE ACT (1861), S. 29. 

S, 14 — Rules framed under — R. 34 — Appoint^ 

ment of Daitaki — Competition between daughter and a. 
collateral of a different branch. 

The words ‘branch’ and ‘family’ used in R. 34 of the 
rules framed under S. 14 of the Pensions Act, which 
governs the appointment of Dastakis, cannot have a 
different meaning from that given to them in ProvFo (1) 
to K 33. R. 34(1) only permits the daughters of a 
Dasiaki to be appointed in succession to him on the 
failure of («) male members in the branch of the family 
to which the first Dastaki belonged, {If) the widow or 
mother of last male Dastaki in certain circumstances, or 
(r) a male member descended from divided brothers or 
collaterals of the first Dastaki. {Burton^ F.C.'] Rama- 
BAi V. Ramrao, 1941 N.L.J. 164. 

PERMANENT SETTLEMENT, Land Tenu- 
res— Permanent SElTLEMt-NT. 

PLEADINGS. Sec PRACTICE— PLEADINGS. 
PLEDGE— Validity — Essentials — Deposit of share 
certificates — If creates valid pledge. See CONTRACT 
ACT. ss. 172 AND 178. (1941) 1 M L.J. 178'. 

POLICE ACT (V OF 1861), S. Levy of cost of 
punitive police — Suit to recover against Secretary of 
State — Maintainability. 

A suit for the recovery of the costs of punitive police 
alleged to have been illegally levied from plaintiff is 
maintainable against the .'“'ecretary of State. {Agarwaly 
J.) jANKi Prasad:'. Government OF THE UNITED 
PROVINCES. 16 Luck. 421 = 192 I.C. 645 = 

13 R-0. 367= 1941 A Cr.C. 16= 
1941 A.W.R. (O.C.) 82 = 1941 O.L R. 186 = 

4 F.L.J. I H.C.) 75= 1941 O A. 81 = 
1941 O W.N. 63 = A.IJR. 1941 Oudh 365. 

S. 15-A (2) — ' After such inquiry'— 1 1 satisfied 

by inquiry by subordinate of District Magistrate. 

Where the inquiry was made by the subordinate of 
District Magistrate, but under his supervision and he 
sanctioned the assessment, it was held that there was a 
sufficient inquiry of the District Magistrate. {Agarwal, 
J.) Janki Prasad v. Government ok the Unhed 
Provinces. 16 Luck. 421 = 192 I.C. 645= 

13 R 0. 367 = 1941 A.Cr.C. 16 = 
1941 A.W.R. (C.C.) 82=1941 O.L.R. 186 = 

4 P.L J. (H.C.) 76= 1941 O.A. 31 = 
1941 0 W.N. 63 = A.I.R 1941 Oudh 365i 

S. 15-A (4 ) — Suit to recover amount realiicd on 

account of compensation— Maintainabiliiy. 

S ]5*A, Cl. (4) of the Police Act provides that every 
declaration or assessment made or orders passed by a 
Magistrate under sub S. (2) shall be subject to revi- 
sion by Commissioner of the Division or the Local 
Government but save as aforesaid shall be final. When 
a statute provides a particular remedy a general remedy 
in the Civil Court becomes barred. Hence a suit to 
recover amount realised on account of compensation 
paid to the Mahomedans is not maintainable in the Civil 
Court. F.ven.ifitis maintainable it is maintainabit 
only on the ground of material irregularity in the pro- 
ceedings of the Magistrate. {Agarwal. J.) jANKI 

Prasad V. Government of thf. Unii kd Pr* vin* 
CES. 16 Luck 421=192 1.0. 646= 13 R.O. 867 = 
1941 A.C.rC. 16 = 1941 A. W.R. (C C.'i 82= 
19410.L R.185 = 4F.L.J,(H.0.)75 = 19410,W,N 63= 

1941 0 A. 31 = A I R, 1941 Oudh 365. 

— S. 29 — Offence under — Tampering with Police 
records. 

Where a police official makes wrong entries In the 
police diary and conceals certain bail bonds instead of 
producing them in Court, he is guilty of an offence under 
S. 29 of the Police Act. {Thomas C.J.) JaGIUSH 
Narain V. Emperor. 1941 O.W.N. 1256 = 

• 1941 A.W.R. (0.0.) 368 = 1941 0 A.. 947. 
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S. 30 — Conditions of liccnce-^Duty of licensee to 
explain to processionists. 

Per Bhide^ J. — The object of the licence is to secure 
observance of certain conditions by every member of the 
procession and not merely by the licensee. The licence 
is granted to the directors or promoters of the procession 
as a matter of convenience as it will not be practicable 
to require every potential member of a procession to take 
out a licence. The directors or promoters of a procession 
who take out a licence in such a case therefore become 
responsible for the conduct of the processionists. It 
will obviously be the duty of the licensee in such a case 
to explain the conditions of the licence to all who 
wish to take part in the procession. {Dalip Singh, 
Bhide and Ram Lall, JJ.) EMPEROR v. BhaGAWAT 

Singh Ram Singh. 

A.I.K. 1941 Lah. 372 (F-B.). 

—Ss. 30 and 32 — Licence^ if required for every 
procession — Joining unlicensed procession — If offence. 

Per Bhidct J. — It cannot be said that a licence under 
S. 30 is required for every procession. A licence is j 
required to be taken under S. 30 only when a breach of 
the peace is apprehended by the authorities concerned. 
It is therefore no offence to join a procession merely 
because no licence has been taken for it under S. 30. 
Even when a general or a special notice is issued under 
S. 30, requiring persons “directing or promoting’' a 
procession to apply for a licence but no licence is ob- 
tained and yet a proression is taken out, it is onl> those 
persons who are “directors” or promoters of the proces- 
sion w'ho can be convicted under S. 32 for disobedience 
of the order and not ordinary members of the proces- 
sion. (Dalip Singh, Bhide and Ram tail, JJ) EM- 
PEROR V. BHAGAWAT SiNGH RaM SiNtJH. 

A,I.R. 1941 Lah. 372 (F B.). 

• S. 30-A — Procession ordered to disperse — Dis- 

obedience of order by processionists— Offence— Penal 

Code, S . 143. . 

Vex Ram fall. J.-Vlhexe a procession has been 

ordered to disperse under powers given by S. 30-A, 

Police Act, because the conditions of a licence have been 

violated, any person who omits to obey the order to dis- 

oerse is liable, whether he was aware of the conditions 

of the licence or not. The liability in such a case would 

be that a person who neglects or refuses to disperse 
would be deemed to be a member of an unlawful assem- 
bly and punishable under S. 1-33, Penal Code. Th>s 
would be an independent offence con.mitted by 
sionist (Dalip Singh, Bhide and Ram fall, JJ.) 

s 32- Applicability— Licence under S. 30(2) 

fnr nroe'ession— Condition for stopping music at speci- 

IpH nlac^VioIation - Offence-Liability of persons 

C„.L. /. r, 

42Cr.L.J.27Z'.!; A.i. (jg40)2MLJ.819. 

•S. Z2—ApplicahilHy —Procssioniit-Onus of 
r- n R,„rh —It cannot be said that S. 32 applies 

only to the licen. y member of the proces- 

the ° ‘ of the terms of the licence may be 

Sion with .Up terms of the licence and 

proved ^ y come within the purview of S. 32. 

consequently may f the 

VexRamLall^J. l processionist charged with 

prosecution a licence was aware of 

having violated t . ^j^jeh are alleged to have 

Y, D. 1941—62 


POWER OF ATTORNEY. 

fact that a person joined a procession or even continued 
to remain in the procession will not be sufficient to 
prove this knowledge or shift from the prosecution the 
onus of proving ihis knowledge. 

Per Bhide, J. — Where the conditions of the licence 
make the lic‘=nsee responsible for certain things and 
there are no conditions binding on the members of the 
procession as such, the licensee alone could be held 
liable for breach of conditions of the licence, for owing 
to the very nature of the conditions none except the 
licensee could violate them. (Dalip Singh, Bhide and 
Ram fall, JJ.) EMPeROR v, BHAGAWAT SINGH RAM 
Singh. A.I R. 1941 Lab. 372 (F.B.>. 

S. 32 — Licence for procession — breach of condi~ 
iion by some members unknown to licensee — Liability of 
licensee. 

Where a licence is issued to a person as a sole licensee 
to take out a procession on condition that no arms are 
carried by its members, the licensee is liable to convic- 
tion for breach of condition of licence under S. 32 of the 
Police Act, if arms are carried by some of the members 
of the procession, although this is unknown to the licensee 
(Bartley and Akram, JJ.) SHIBENDU SeKHaR ROY 

z/. Emperor. ^ 45CW.N. 663. 

S. 32 — “Violating the conditions of any 

licence”— Meaning of. See 19^0 Dig , Col. 1{>19. 

SiBENDRA SeKHAR z;. EMPFROK. 192 I.C. 850 = 
13 R C. 354 = 42Cr L.J. 325 = A.I.K 1941 Cal, 113. 
POSSESSION — Equitable right to — When can arise 
— Building on tlie land of another. See 1939 Dig., Col. 
958. MEHERBAN Z/. Yusufkhan. 

LL.R. (1941) Nag. 655. 
POST OFFICE ACT (VI OF 1898), S. 12—Appiica- 
biiity— Charge against poitman under S. 52 for secret- 
ing postal articles — Complaint by or by authority of 

Director-General or Postmaster-General — Necessity 

Acts also constituting offence under S. 53 — Effect of. 

The respondent, a postman, was charged by the police 
with an offence under S. 52 of the Po^t Office Act for 
secreting two postal articles in course of transmission by 
post and was committed for trial by the Court of Session. 
There was no complaint by order or authority from the 
Director-General of Postsand Telegraphs or Postmaster- 
General. A preliminary objection was taken that the 
acts also constituted an offence under S. 53 of the Act 
of detaining postal articles, which under S. 72 of the 
Act could not be taken cognizance of without such 
complaint: 

Held, that the offence under S. 52 could be taken 
cognizance of without any complaint and the commit- 
ment was legal. The fact that the acts also constituted 
a minor offence under S. 53 was no bar to the trial of 
the offence under S. 52 of the Act. (Lakshmaua Rao, J.) 
J.) PUBLIC PROSECUTOR v. KUNHIRAMAN NaYAR. 

I.L.R. (1941) Mad. 346 = 19510. 555= 

14 R.M. 232=42 Or. L.J. 773= 1941 M.W.N. 57= 

63 L.W. 70 = A.I.R. 1941 Mad 392= 

(1941)1 M LJ. 44. 
POWER — Construction— Authority given by Board of 
Directors of Company to Director to attend to all the 
affairs and Court proceedings relating to the Company 
— Authority to 6le insolvency petition against debtor. 

i’v 1940 Dig.. Col. 1019. Ebrahim Sait z'. Mettu- 
palayam NARAYANI bank, ltd. 191 I.C. 687 = 

13 R.M 516=(1940) 2M.L.J,496. 

POWER OF ATTORNEY — Construction — Power to 
enter into reference to arlitraiion. 

Where the Bank by a power of attorney authorised 
its agent to sign any agreements, generally sign for the 
Bank, and take any legal proceedings on behalf of the 

Bank. 
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POWER OF ATTORNEY. 

held, that the agent had authority to enter into a 
reference to an arbitration. i^Mir Ahmad and Soofi 

JJ) Peoples Bank of Northern India, Ltd. v. 
Lekhu RAM. 192I C. 768 = 13 R. Pesh 44 = 

A.I.B. 1941 Pesh. 3. 

' Construction — Power to settle, liquicldte and 

adjust all accounts — If includes power to refer question 
to arbitration See 1940 Uig., Col. 1020 Rama 
NATHAN CHETTIAR V, KUMA KAPPA CHETTIAR. 

194 IC 826 = 14 R.M. 94. 

'Stamp — Stamp Rides of l925, R. 10. 

Under R. lO of the Indian Stamp Rules of 1925 read 
with Appendix III to those rule"^, a power-of attorney 
has to be stamped either with an engraved stamp or by 
the affixation and impressing of a label on it by the 
proper officer (.Blacker, J.) The PEOPLES’ INSTAL- 
MENT AND Savings Bank, Ltd., t.ahore v. Gian 
CHand. 196 I.C. 619 = 14 R.L. 161 = 

43 P.L.E. 499 = A.I.R. 1941 Lah 346. 

PRACTICE. 

ABandoDment of issue. See Appeal. 
Adjournment. 

Admissions. 

Amendment. 

Appeal 

abandonment OF ISSUE. 
abatement. 

appkeciation of evidence. 

Binding nature of decision. 
Competency. 

Conversion into revision, 
correction of decree where appeal 
incompetent. 

Duty of appellant. 

Failure TO file first court’s order. 

Fit ing if operates as stay. 

Finding of fact. 

If to be against whole decree. 
Interference. 

Judgment of reversal. 

Le iters Patent Appeal. 

New case. 

New plea. 

New point. 

Parties. 

Remand. 

Right of. 

Subshquentevenis. 

Attachment. 

Burden of proof. 

Cause of action. 

Certiorari. 

Compromise. 

Costs 

Court fees. 

Declaratory suit. 

Decree. 

Compromise decree. 

Construction. 

Effect of. 

Executability. 

Finality. 

Setting aside. 

Validity. 

Duty of Court. 

Equity. 

Evidence. 

Estoppel. 

Execution. 

Application for. 

Executing Court. 


PRACTICE— Admission. 

Execution application. 

Liability for. 

Minor. 

Mokigage decree of British Indian 
Court, 
reopening. 

Revival. 

Sale in. 

Transmitted decree. 

Ex parte suit. 

Federal Court. 

Fraud. 

DtCKEE obtained BY. 

Party to fraud. 

PROOF. 

Revenue sale. 

Suit to set aside decree on ground of. 

Injunction. 

Inventory. 

Issues, See DXn'Y OF COURTS. 

Legal practitioner. 

Multiplicity of suits. 

New plea. 

Pauper suit. 

Pleadings. 

Precedents. 

Privy Council. 

acade' IC questions. 

CONCURRENT FINDINGS. 

Criminal case. 

New plea. 

Obiter. 

Special leave. 

Procedure. 

Receiver. 

Relief. 

Remand 5‘cv Appeal— Remand. 

Res judicata 
Revenue cases. 

Review. See C. P. CODE, O. 47. 

Revision- See C. P. Code, S. 115. 

Right of suit. 

Subsequent events. 

■ — Abandonment of issue by counsel — Later ruling 

on the point — Point, if can be taken in appeal. See 
Practice— appeal— abandonment of issue. 

1940 O.W.N. 1249, 

* Adjournrmni — Suit against alien enemy“ 

Defendant internee and unable to appear in Court — 
His presence eisential for defence of suit — If ground 
for adiournment of suit. 

Where the defendant in a suit is an alien enemy who 
is an internee and unable to be present in Court during 
war and his presence in Court appears to be essential In 
order to give instructions to his atlorne>s and counsel 
to cross examine the plaintiff . when he gives evidence, 
.as well as Iris witnesses, the Court may adjourn the suit 
either.till the defendant is permitted according to Uw to 
appear and give instructions to his solicitors to defend 
the action, or j/wj* j/rV till the termination of the hosti- 
lities. {Kania, /.) VaIKUNTH P. MUNIM V 

Prahlad Shankar K Shukla. 

43BomL.R. 827 = A.I.R. 1941 Bom. 406. 

Admission. PRACITCe; (1) LeG.AL PRACTI 

TlONETi— ADMISSIONS. 
(2) PLEADINGS— 
ADMISSIONS. 

“ sAdmission by pleadei^^uestion of Aicc— 
ing nature of 

A wrong admission by a pleader on a pure question of 
law is not binding on his client. {Jek Choind and Btc» 
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JPEACTICE— Admission. 


kett, //.) RAM KRISHAN V. OM PaRKASH. 

43 P.L.R. 489-A.I E. 1941 Lah. 347. 
■ — Admission of counsel on point of law — Binding 
nature — Court, if can decide rights of parties on the 
true view of the law. See 1940 Dig., Col. 768. SOCIETE 
BELGE V. Girdhari lal. 

I.L E. (1940) Ear (P.C ) 208. 

.Admissions — Admission on fact in trial and in 

•appeal — If can be resiled from in second appeal. See 

Madras Hereditary Village Offices act, 
Ss. 3 and 5. A.I.B. 1941 Pat 216. 

Amendment. See C. P. CODE, S. 152 and O. 6, 

R. 17. 

Abandonment of issue — Later ruling on the point 

—Point if can be raised in appeal. 

Where in the trial Court an issue is not pressed by the 
counsel and subsequent to that there is an authoritative 
decision on the point, the party is not bound by the ad 
mission of his counsel in the trial Court and can raise 
the point in appeal. {Xorke^ J.) ASIA BeGam v. 
RaghUEAR DaYaL. 192 I.C. 327 = 13 R 0. 352= 
1941 A.W.R.(C.C) 13 = 1940 0 W.N 1249 = 
1940 O.A. 1210 = 1941 O.L.R. 113 = 

A I.R. 1941 Oudh 203. 


-Appeal — Abatement — Suit against several per- 


sons including minors — Decision against plaintiff — 
Appeal by plaintiff without impleading minor defen- 
dants — Abatement. See 1940 Dig., Col. 1020. SHEO- 
NANDAN GOPEt/. SHAHDEO Khatik 191 1.O. 597 = 

13 R,P. 332= 7 BR. 235. 

-Appeal— Appreciation of evidence— Interference. 

See 1940 Dig., Col. l02l. NAND KIShwar BUX ROY 
V, GOPAL Bux Rai. I.L.R. (1940J Kar. (P.C.) 236. 

Appeal — Appreciation of evidence by trial Court 

—ptterference . c 

Where the trial Court after a detailed examination of 

the evidence comes to the conclusion that the evidence 

was true the appellate Court ought not to reverse this 

finding without stating its reasons. C.y., 

Venkataramana Rao and Patanjalt Sastn, //.} 

MUNISAMI MUDALI 2/. NARASaPPA mudmi. 

ILR (1941) Mad 785 = 1961.0.406- 
U R M. 293=1941 M.W N. 655= 

A.I.R. I9il Mad. 539 =(1941) 2 M.L. J. 79 ( P.B.). 

-Appeal— Binding nature — Person unsuccessful 

in getting impleaded-Not bound by result of appeal 
fperson b not bound by the result of any appeal to 

which he has not succeeded in Lal 

party. (TekC hand and ^ 471 = 

F. HIRA LaL SHEO NARAIN^ ^ ^43 gFL E ^ 

■Appeal-CompcUncy-If alfaUd by snbsegu>nt 
UgislaUon incompetent on the dale when 

197 1.0. ^ l iRev.) 702= 

1941 O.A. CSapp0^634^ 77^ = A.I R. 1941 All. 356. 

AA^.nl~-ComPetency— Method of ascertainment. 

. '-Appeal Lamp C-.i^hes to find out whether a 
Ordinarily when the judgment and 

.appeal is whether :t can be brought 

.decree or order and th ' . allow an appeal 

within the appeal on the merits before 

One has not to decide the PP ^ ^ has juris- 

one is in a position to iHenderson. J.) 

<liction to hear n^^THlRANl 

SaKKaI^arDAR - F.L.J. (H.C.) 406. 


an 


PRACTICE— Appeal. 

Appeal — Competency— Suit filed as small cause 

suit - Di^potal by Judge having small cause powers — 
Risht of appeal — Suit numbered as original suit — 
Effect. 

When a suit is filed as a small cause suit and 
is actually disposed of by a Judge who has the 
necessary powers to try it as a small cause suit, 
it must be deemed to have been disposed of as a small 
cause suit, and therefore there can be no right of 
appeal against the decree in the suit. This principle 
must be applied even though the .«uit may have been 
numbered as an original suit after filing and before dis^ 
posal. (/Cing, J.) ARUNAGlRI GOUNDAN 2 /. RaMA- 
SWAMI PILLAI 1941 M.W.N. 829 = 64 L.W. 324 = 
AXR. 1941 Mad. 867 = (1941) 2 M.L J. 537. 

- Appeal — Conversion into revision. 

The practice of filing an appeal, and then, w’hen it is 
found by the Court that no appeal lies, requesting the 
Court to treat it as a revision, is not always desirable. 
{yerma, J.) HET RaM v. COLLECTOR OF AliGARH. 
197I.C. 114 = 1941 A L.J 513 = 1941 A.L.W. 828= 

1941 O.A. (Supp.) 634 = 1941 A.W.R. (Rev.) 702 = 

1941 R.D. 772=A.I.R. 1941 All. 356. 

Appeal— Correction of decree though appeal in- 
competent. 

Where though an appeal is incompetent, the appellate 
Court can make alterations in the decree so as to bring 
the operative portion of the decree into conformity with 
the language used in the particular enactment in question. 
{Baipai and Dar, JJ.) MAHOMED MOHTaSHIM Z/. 
JOTl PRASAD. I.L.R. (1941) All 360 = 

194 I.C 801 = 1941 A.WR (Rev) 306 = 
1941 O.A. (Supp.) 237=1941 A. L.J. 246 = 
1941 E D. 460= 1941 A L W. 369 (2) = 
14 R A. 7= 1941 O.W.N. 502 = 

1941 A.W.R. (H.C.) 128= A I E. 1941 All. 277. 

Appeal Duty of appellant— Proof of incorrect- 
ness of judgment. See 19’10 Dig., Col 1021. RAM 
CHARAN DAS Z'. Bhagvvat Saran, 191 I.C. 620 = 

, , , 13 R.A. 242. 

Appeal— Failure to file first Court's order— Pro- 
cedure to be followed. 

If an appeal is filed without the necessary copy of the 
first Court s order, the appeal should be deposited as in- 
complete and then when the copy is filed to decide the 

question of limitation. {^Shitreff. J,M.) BachaN 
Rai V. brij Narain Rai. 

1941 A.W.R. (Rev.) 566(1)= 
1941 O.A, (Supp.) 496 (1) = 1941 R.D. 668. 

-Appeal Filing of — Does not operate as stay 
See C. P. Tenancy Act (1920), S. 6 (6). 

^ . 1941N.LJ. 60. 

" “Appeal Finding based on inadmissible evidence 
— Vd/ue. 

Where the trial Court has acted upon evidence which 
was not legally admissible its finding is vitiated. {Ba U 
and Shaw JJ) FatiMA BEE BeE v. OFFICIAL 
TRUSTEE. A.I.R. 1941 Rang. 344. 

- Appeal Finding of fact based on oral evidence 
— interference on apteal. 

A Court of appeal always attaches a great weight to 
the opinion of the trial Judge on the credibility of the 
witnesses called before him and it would be contrary to 
settled principles that the appellate Court should sub- 
stitute its opinion on the facts based on the written de- 
positions for the opinion of the trial Judge who saw the 
witnesses in the box. A decision arrived at on a con 
sideration of the oral evidence cannot be lightly differed 
from and it is not open to the appellate Court to con- 
sider the evidence in print before it and find out whe- 
ther it would have come to the same conclusion as the 
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PRACTICE— Appeal. 

trial judge had (Beaumont, C.J. and Kama, J.) 
KHJMJI KUVFRJI7'. LALJl KaRAMSI. 

I.L.R (1941) Bom. 211 = 196 I.C. 858 = 
43 Bom L B. 35 = A.I.E. 1941 Bom. 129. 

'Appeal — Finding of fa- t — f nte* fe^ence. 

If it is not Safe for the appellate Cv url to draw a 
particular inference from the » vidence, it is not safe for 
the trial Judge to draw that inference. Not safe, means 
tiiat there is not evidence from which the inference can 
reasonalrly be drawn. There are ca'^es in which 
evidence is so well balanced that an inference either 
way can reasonably be drawn. In such cases, the 
appellate tribunal may select the inference they choose; 
but they can have no equal choice between an inference 
that is safe, and one that is unsafe. {Lord Atkm.) 

SRiS Chandra Nandy v. rakhalana.nda 
Thakur. I.L.R. (1941) 1 cal. 468 = 

1941 PW.N 263= 1941 0 A 457 = 
1941 A.W R.fP C.) 34 = 1941 O.LE.329 = 
7B.R 656=13RP.C. 173- 73 CL J. 6.'^5 = 
I.L.R. (1941) Kar.(P.C )54 = 43 Bom.L.R. 794 = 

193 I.C. 220 = 1941 OWN. 572 = 
22 Pat L.T. 286 = 53 L W. 469= 1941 M.W N. 354 = 

1941 A.L W. 419= 45 C.W N. 435 = 
A.I.R 1941 P C. 16 = (1941)1 M.L.J. 746 (P.C.) 

■ Appe il — Finding of fact — Interference. 

In a civil appeal the Court shoul<l not interfere with 
findings of fact unless it is saiisfie 1 that the trial Court 
is clearly wrong. The judgment must show that the 
findings of the iri .1 Court and the reasons iherefr>r have 
been fully considered by the appellate Court Further 
the appellate Court should give its reasons for reversing 
the findings of the trial Court if it decides to rever.'e 
them. {Sen, J.) NANl I'ATHA v. iMA i -H USU DAN 

Bera. 73CLJ. 196. 

Appeal — If to he against whole decree. 

An appeal must be preferred against the whole 
decree, and not against any item or items in the decree, 
though fur the purpo.ses of valuation the subjtct-mattcr 
in dispute in appeal only is valued, {//arries, C.J. 
Fazl AH and Manohtr Lall, J J.) kAj\ BRaJA 
SUNDER DtB,-. KAJENDRA NaRAYAN BHaNJ 1 *E0. 

20 Pat. 459 = 195 I.C. 344 = 7 B.R. 906 = 
14B.B. 109 = 23 Pat L.T. 736 = 
A.IR. 1941 Pat 269 (SB.) 

Appeal — Interference — Credi Iriliiy of w itne>s — 
Opinion of t.ial Judge See 1940 Dig . Col. 1022 
RAJNANDiNI Z*. ASWINI KUMAk CHOWDHURY. 

I.L.R. f 1941) 1 Cal. 457 13 R.C 863 = 
193 l.C.82 = A I.E.1941Cal. 20. 
Appeal— Interlerence—Kniry in record of rights 
—Construction of -Finding that land desciibed a> 
btlag^n’ is not rent free land— Interference in l etters 
Patent appeal See RECORD OK RIGHTS— ENTRIES 

7B.R. 750 = 19410. 300. 

Appeal— Judgment of reversal— btscusswn of 

reasons given by origin, A Court — fVetesnty. 

It cannot be said that a judgment of reversal is not 
a proper judgment merely because all the reasons given 
by the original Court are not discussed. If the reasons 
given by the appellate Court are so cogent as to justify 
the finding, no discussion of other less convincing rea- 
sons is necessary. Consequently, in such a case omission 
to discuss all the reasons given by the original Court is 
perfectly jus'ified. { Khundkar and I^odge, J J.') SaSHI 

Kumari D(VI V. Dhirendra Kishore. 

I.L.R. (1941) 1 Cal 309=1961.0.241 = 
14 R.C. 199= 45 C.W.N. 699 = 
AIR 1941 Oal 248. 

■ Appeal^ Judgment of reversal — Reasons for — 

Necessity to give. 


PRACTICE—Appeal. 

An appellate Court must give reasons based on the 
evidence, if it disagrees with the finding of the trial 
Court {Harper. S.M, and Shirreff, J.Mf) RaM DaSS 
V. RaSiawan Loma. 1941 A.W.R. (Rev.) 608 = 
1941 O.A.CSupp.) 467 = 1941 RD. 646 (1). 

Appeal— Letters Patent appeal— Leave when 

given. S,e 1939 Dig., Col. 963. GanPATRAO v, 
bHElKH liADAR I.L R. (1941) Nag. 460. 

■ — Appeal — New case — If can be set up. 

A party cannot be allowed to set up, for the first time 
in appeal, a case diametrically opposed to his own pleas 
in the Court below, and utterly inconsistent with the 
ppsifion 'aken up by him in a previous litigation. {Tek 
Chand and Beckett. JJ-') KaM KRISHAN V. OM 
I'ARKASH. 43 P.L.R 489 = A I.R. 1941 Lab. 347. 

Appeal — New plea — Absence of cause of action. 

Where the point that the plaintiff has no cause of 
action was not taken before or even at the settlement of 
i issues and no issue was framed thereon nor was it pres* 
sed in the trial Court the point must be presumed to 
have been waived and hence cannot be raised in appeal. 
{Almond, J.C, and Soofi. J.) MUKARRAM KhaN v, 

S. IIARDIT biNGH 196 I.C. 301=14 R. Pesh. 25 = 

AIR. 1941 Pesh. 69. 

Appeal — New plea at late stage in appeal. 

The appellate Court is loath to grant an appellant 
permission to take an entirely new point for the first 
time In appeal. It would not be right to allow the appel* 
lant to raise at a late stage in the appeal a point which 
was never raised btfore. {Harries, C.J and Fas! AH, 

\ J.) Deokin.andan Pd Singh v. I'armfshwari Pn. 
Singh. 1941P.'W.N. 682. 

Appeal — New plea — Objection to maintainability 

I of suit if can be raised in appeal — Duty of Court to 
raise when it Cemes to its notice. See 1940 Dig., Col. 

I 1023. Nagabhcshana Bhatta Sfethamma. 

4BMys.H.C.R. 321. 

Appeal — Neiv plea — Flea of estoppel — If can he 

raised for first time in appeal or second appeal. 

A party wishing to avail himself of the plea of estop- 
pel must plead the estoppel in the trial Court, 
so that his opponent may be able to show 
that there is no room for the application of the 
doctrine. If that is not so pleaded and the parties go to 
trial on other plain issues, the plea should not be allowed 
to be raised for the first time in appeal or in second 
appeal {Manoh.tr tail and Chatter ji. JJ.) JADO- 

Singh v. Bishunat h i ai. 196 I.C. 849- 

8 B.R. 127=22 Pat L.T. 821. 

Appeal — AWw plea — Plea of limitation. 

Limitation when founded on facts which are not dis* 
puted is a quotion of law, and may be taken in appeal 
and the appeal may be decided on this new basis, 
{Davis. C J. and Lobo. J.) RUPOMAL KODUMAL v. 
Mt. Janat. I.LR (1941) Kar 124 = 

196 I.C. 665 = A.I.R. 1941 Sind 158. 

* Appeal— New Ple.^ — Plea of limitation given up 

before issues in trial Court. See 1940 Dig., Col. 1023. 
Sharifa begam 7>. Court OK wards. 

191IC.676=13E.L. 843. 

‘Appial — A'ew ple.i — Plea of minority in second 
appctil — Limitation. 

The plea of minority for the purpose of calling in aid 
the provisions of S. 6, Limitation Act, cannot be raised 
for the first time in second appeal. {Stone, C.J, and 
Clarke, J.) SHIVJIRAM DHANNALAL V GULAB- 

CHAND Kalooram. IL.R. (1941) Nag. 144 = 
194 I.C. 806 = 14 RN. 14 = A IJl. 1941 Nag. 100. 

-Appeal plea — plea of nematioH — If coir 

be raised for first time in second appeal. 
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PRACTICE— Appeal. 

A plea that a contract amounts to novation within 
the meaning of S. 63, Contract Act, cannot be raised 
for the first time in second appeal. {S(one^ C./. and 
Clarke, J.) ShIVJIRAM DH.ANNALAL v GULAB- 
CHAND KaLOORam. I.L.R. (1941) Nag. 144 = 
194 IC. 806=14R.N. 14 = AIR. 1941 Nag. 100. 

Appeal — New plea — Plea of res judicata — If can 

he entertained and given effect to in appeal for first time 
^—Subsequent events — Duty of Court to take note of. 

Ordinarily it is not permissible for an appellate Court 
to afiirm the decision of the trial Court giving effect to 
a plea of res judicata taken before itself for the first 
time. But when the final finding on which the plea 
rests is given while the appeal is pending, the appellate 
Court is not only justified, but bound to take notice of 
the final judgment arrived at between the parties and 
give effect to the same. The Court is bound to take 
notice of events which have subsequently happened. 
{Abdur Rahman, J.) RaNGAYYA KaMAYVA. 

54 L.W. 211 = 1941 M.W N. 981 = 

A.I.R. 1941 Mad 815. 
—Appeal — New plea — Plea not raised in trial 
Court or in grounds of appeal— If can be raised at 
hearing of appeal. 1940 Dig-. Col. 1023. Nara* 
SIMHA Ayyar V. Krishna Avvar. 192 I.C. 85 = 

13 E M. 526=(1940) 2 M.L.J. 11. 

‘Appeal — New plea — Point of law depending on 
facts — If can he raised. 

It would not be right in appeal or second appeal to 
allow a point of law to be raised which depends on 
questions of fact which the party relying on the point 
has not chosen to raise in the lower Court. (^Beaumont, 
C 7.) ANNU BAJABA V. DADU TUKARAM. 

195 I.C. 732 = 14 R.B. 73 = 43 Bom.L.R 222 = 

A I.R. 1941 Bom. 197. 

Appeal-New plea — Point of lam—Legaltty of 

partnership as regards its constitution if can be raised 

for first time in appeal. , , 

The question as to the legality of the constitution of 

a partnership is clearly a mixed question of law and 
fact and the appellate Court cannot for the first time 
raise such a question and decide {^Davis, C.J. and 
Lobo /.) Mulchand Tajiomal 2 '. Shandas 
TfthanaND 194 I C. 380-13 R.s 271 = 

JETHANANU. ^ ^ ^ ^3 

-Appeal— New plea— Question of fact— Plea of 

non-access between spouses^lf permissible appeal 

A question which is purely one of ^ 

non-access between spouses, and which is not definitely 
xaiced in the pleadings should not be permitted to be 
raised during the course of arguments even in the rial 

Co^rt mich less so in a Court of appeal. An appeb 
Court, mucii nprmit such a plea to be raised 

late Court snould , he sole basis of its 

before It or di^uss It a k j^jud^liaR 

judgment. {Abdur Rahman, J.) 54 L W 411. 

e,. AMMAKANNU. appeal - Point of 

— A"!* D.g, ‘.T.’pSnr' 

^If^Appcal-Nrw plea-Second appeal-QnesUm of 

undue influence inBuence is not raised in 

Where question ® j be raised for the 

Courts below it «nnot be a'l evidence would have 

first time in second appea ^ ^ exercise of undue 

been necessary to prove o disprove the 

Influence if raised in tria Co-b 

Mir Ahmad /.) NAKA^ a j r. 1941 Pesh. 6. 

for first time. 


PRACTICE— Appeal. 

A judgment-debtor cannot He by in the executing 
Court, and then bring up in appeal an allegation which 
would require an investigation into facts and found 
upon a proposition of law that the sale is bad. He 
ought to put forward such an allegation during the 
execution proceedings, and if he does not do so, he can- 
not be permitted to put forward the same in an appeal 
against an order refusmg to set aside the sale. {Burn 
and Mockett, JJ.) ShaN.MUGHAM CheTTI.AR v 

Nagaswami Ayyar & Co. 54 L W 365 = 

1941 M.W.N. 985 = fl941) 2 M L J. 550. 

Appeal^New point — Question of law— If can be 

raised. 

Though a point raised for the first time in appeal may 
involve a pure question of law, if it depends on facts 
and those facts are admittedly not disclosed in the plaint 
or anywhere in the record before the appellate Court, 
the plea is not entertainable at that late stage. {Collister 
and Bafpai. JJ ) SaGAR M.AL v. PaRSHOTTAM DaS 
1941 A W.E. (H.C ) 371= 1941 A. L.W. 1095 

•Appeal — New pAnt — Suit under S.^2yC.P. 
Code — Objection that suit not instituted by all who got 
consent — If open for first time. 

If the facts are in dispute, the point that the suit was 
not instituted by all those to whom consent was given to 
institute the suit by the Collector under S. 92 tead with 
S. 93, C.P. Code, and therefore was not validly institut- 
ed, should not be allowed to be raised for the first time 
in appeal. But where there is no dispute about the facts, 
the point can be allowed to be raised for the first time in 
appeal. {Davis, C.J. and Tyabii, /.) MlHCHANn v 
HARKISHINDAS. I.L.R, (1941) Kai 204 = 

194 IC. 461= IS R.S. 277=A.I.R. 1941 Sind 88. 
Appeal— Parties— Suit against principal and agent 

— Decree against one alone— Appeal by that defendant 

— Other defendant if a necessary p^riv. See PRINCIPAL 
AND AGFNT-Suit against. 1940 Eang.L.R. 693. 

Appeal— Remand— Duty of Court— Decision of 

some of the issues — Undesirability. See 1940 Dig. Col 
1037. SheOLAL V. JUtJAL KishORE. 191 I.C 566 = 

13R.N. 203. 

Appeal- Remand— When to be made— 

Remand enabling parties to adduce fresh evidence— Pro- 
priety of. See 1940 Dig., Col. 1025 BhagavaT 
SaSTRULU V. LAK.'^HMIKANTaM. 191 I C 383 = 

13 E.M. 484 = (1940) 1 M.L.J, 60. 

Appeal— Reopening of case— Failure to adduce 

evidence on a point in the trial Court owing to wrong 
legal advice. 

Where a litigant on the advice of his counsel as to the 
legal position decides to call no evidence on a particular 
point he cannot be allowed to have the matter reopened 
in appeal on establishing that the view previously taken 
by his counsel was erroneous. {Bennett and .Madeley 
JJ.) JOGENDRA SINGH v. PEOPLES BANK OF 
NORTHERN IND>A LTD. 1941 O.W.N. 1309 = 

1941 A. W.E. (Rev.) III4 = 1941 O A. 993. 

—Appeal — Right of — Nature. 

A right of appeal is a creature of statute. It does not 
avail an appellant to contend that a statute does not 
prohibit an appeal. It is necessary for him to show that 
the statute affirmatively confers the right of appeal 
{Varma, J.) HET RaM v. COLLECTOR OF ALIGaRh’ 

197 I.C. 114=1941 R.D. 772 = 1941 A L J. 513= 
1941 A L.W. 828 = 1941 O A. (Supp.) 634 = 

1941 A.W R. (Rev.) 702=A.I.R. 1941 All. 355. 

^Appeal— Subsequent events — Cognizance of 

change of circumstances or law during pendency of ao- 
neal See U. P. TENANCY ACT, S. 296 
^ ' 1941 O.W.N. 969 = 1941 O.A, 674^ 
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PRACTICE— Appeal. 

•Appeal — Subsequent events — Power of appellate 
Court to take note of subs'quent legtslatton and to grant 
relief on basts of same — Kule — Nature of appeal. 

An appellate Court is entitled to take into account 
legislative changes '•ince the decision under appeal was 
given. The Court in the exercise of its appellate juris- 
diction has the power not only to correct error in the 
judgnient under appeal but to make such disposition of 
the ca-e as justice require>; and in detti mining what 
justice dof-s require, the Court is bound to consider any 
change, cither in factor law, which has supervened since 
the judgment was entered. An appeal is in the nature 
of a re-hearing, and in moulding the relief to be jjranted 
in a case on appeal, the Court of appeal is entitled to 
take into account even facts and events whicl have 
come into existence after the decree appealed against. 

The duty of the Court is to administer the law of the 
land at the dale wlien the Court is administering it, and 
the appeal may be heard and determined on the basis of 
a provision in an enaitment pav^ed only during the 
pendency of the appeal. {Gwyer. C.J., Sulaiman and 
Varadae/iariar, JJ.) lACHMPSHWAk PFASaD 
SHUKUL V. KF.SHWAK LaL ('HAl)DHURl. 

20 Pat 429= 13 RF.C.4- 191 1.C. 659 = 
1941 O.LR. 82- 22 PatL.T.119 = 
1941 A W.R FC.)39 = 194l M.W.N. 136 = 
1941 O A 224-45 C W.N. <r.E)66 = 
19410.W.N. 372 1941 P.W N. 133- 7 B R. 362 = 
3FLJ.73-73C L.J. 51=53 L.W. 373 = 
1941 A L.W. 255= A I.R. 1941 F.C. 5 = 

U941' 1 M.L.J (Supp.) 49 

■ Atlachment. See C. P. Code, O. 38. 

Attachmenl — t.ffect of — If gnes right to sue for 

mesne profits. 

A mere attachment of the land does not create any 
interest in that land in the person attaching it so as to 
give him a right to sue for mesne profits especially 
against a person in lawful possession of the same. 

{Almond, J.C.) Mahomed akb\r Kh^n v. musha- 
rafShah. A,T.R. 1941 Pesh. 87. 

Burden of proof. See also EVIDENCE ACT, 
Ch. VII (SS. 101-114). 

— Burden of proof — Limitation, 

When limitation is pleaded in defence, the duty of 
proving that the suit is within limitation always lies on 
the plaintiff. {Shirreff, S. .1/. and Sathe, JM.) 
LaCHMaN SiA Ram. 1941 R D 672 = 

1941 0 A. (Supp.)617= 1941 A.W.R. ' Rev ) 677. 

^Burden of proof — Misconduct — Risk note form 

H. See Railways act, S. 72— Miscdni>uct. 

1941 A.W.R. (HC)B. 

- —Burden of proof — Rectificalion of land register. 
The onus is plainly upon the parly seeking rectifica- 
tion of the Land Register to show that the entry which 
is prtma facie right ought not to be there. {Lord 

Atkinf) The Heiksof prince Mdhamei) Selim v. 
The attorney General of Palestine, 

197 1.0.48 = 1941 AWR. fRev.) 747 = 
1941 O.A.709 = A.I.R. 1941 P.C. 99(P.Oj. 
Burden of proof — Suit by Crown on the grouiui 
of escheat. CROWN— SUIT BY. 1941 O.W N. S3 

Burden of proof ^Suit for iviction and arrears 
of rent — Plea that land is inam and that defendant is 
occupancy ryot not liable to be elected — further plea 
that Civil Court has no jurisdiction— Onus. 

Where a defendant in a suit for arrears of rent and 
eviction raises the pica that the land is an inam and 
that therefore he has occupancy righ’s and cannot be 
evicted and that the Civil Couit has no jurisdiction to 
try the suit, the burden is upon him to prove his allega- 
tion.* It is not for the plaintiff to prove that the land is 


PRACTICE— Declaratory suit. 

not an inam. {King, /.) SINGARACHARYULU v,.. 

Sesharao. 1941 M.W N. 803 = 

54 L.W. 602 = A.I.R. 1941 Mad. 866 = 

(1941) 2 M L.J. 432. 

Burden of proof — When a determining factor 

and when not — Withholding of evidence relying on 
onus — Propriety — Duty of parlies. 1940 Dig., Col. 

137. Chan wan Hong tong v. a. K. a.c. T. V. 
Chettyak Firm. 194 I.C. 270 = 13R.R 294 = 

A.I.R. 1941 Rang. 108. 
■■Cause of action — Inchoate nature of — Remedy 
— Amendment when useful. See 1940 Dig., Col. 150. 
EUSOOF KaRWA V. MRS. MEMEYER, 194 I.C. 177 = 

13 RR. 275 = A.I.R. 1941 Rang. 37. 

Ce’tiorari — Writ of — Another remedy open — If 

can be issued. BURMA TENANCY ORDINANCE — 
Ss 6 (3) AND 9. A.I.R. 1941 Rang. 199. 

Certtcrari — rit of — Jurisdiction of High Court 
— Madras Hmdu Religious Endowments Act — Notifica- 
tion of temple under — Order of Religious Endowments 
Board made arbitrarily and in abuse of powers — High 
Court’s power to quash. See GOVERNMENT OF INDIA 

ACT (1935). S. 306 (1941) 2MLJ. 176. 

' Certiorari — Writ of — Jurisdiction issue — Order 
without jurisdiction— Debt Conciliation Board — Order 
declaring debt discharged made without jurisdiction and 
in abuse of powers — Quashing of. See MaDRaS DEBT 
CONCILIATION act, SS. 10 AND 23 

(1941) 1 M.L.J. 108. 
■■■ ' " Certiorari — Writ of— Power of Nagpur High 
Court to Issue. See GOVERNMENT ('F INI lA ACT, 
S. 224 (2). I L.R. (194) Nag. 397. 

Compromise. See PRACTICE —DECREE. 

Costs. See (1) C. P. CODE, S. 35. 

(2) Legal Practitioner— Costs. 

Court, luven to take note of point not pleaded. 

If therei.s any question of statutory requirement which 
compels the doing of a thing, the Courts must take note 
of that fact even though it is not pleaded. {Stone, C, 
J. and Bose, f.) RaDHaKISAN JaIKISAN GINNING 

AND Pressing Factory v. Iamnadas nursey 
Ginning and pressing Co., i.ld. 

I.LR. (1941) Nag. 702. 

Court-fees — Duty of Court in fixing time for pay 

menl of deficit court-fee — Plaintiff not guilty ot 
and fairly large amount asked for as court-fees — 
Peremptory order fixing short date and directing 
dismissal of suit on default— Propriety. 

Where a Court granting a decree to a plaintiff orders 
him to pay a faiily large amount of money by way of 
deficit court fee making it a condition precedent, it 
should give the plaintiff a fairly long time for the same 
and should not make a peremptory and final order 
leaving no po'^slbility for any extension of time, such as, 
that the suit shall stand dismissed if the couit fee is not 
paid by a fixed date. In a case where there has been no 
grave laches on the part of the plaintiff, such an order is 
unnecessarily strirgtnl and is liable to be set aside in 
appeal. {Chatter it and Meredith, //.) RaMLakhaN 
Pandev V. Tkibeni Das. 1941 P.W N 616. 

Declaratory suits. SPECIFIC RELIEF ACT, 

S. 42. 

Declaratory suit — Cause of action — A content'^ 

plating instituting suit or complaint against B — Suit hf 
B to declare that A has no cause of action — Maintatn* 
ability. 

The mere fact that A is supposed to contemplate the 
bringing of an action or launching of a criminal com* 
plaint against B\ or that A may have stated th U he has 
grounds for such an action or complaint, does not entitle 
B to institute a suit against A to have it declared that 
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PEACTICE— Decree. 

A has not a cause of action against B. That is so 
whether the result depends merely upon questions of law 
or upon facts as to which there would or might be a 
condict of evidence and a protracted trial. {Blackwell, 
J.) Kanhaiyalal Hakkakandas V . mohanlal 
RAMVaLLaBH. 194 I C. 814-14 R B. 9 = 

43Bom,L.R 287 = A.LR. 1941 Bom. 219. 
■ Decree — Compromise — Compromise decree — Exe- 

cuiab'lity. 

If the compromise is mentioned in the operative part 
of the decree it is embodied in the decree and if it is in 
the operative part of the decree it is capable of execution. 
{Thomas, C.f andAgarwal, J.) LaL Bha('WAT 

Singh v. Hari Kishan Das. 197 l.c 167= 

1941 O.A. 865=1941 A.W R. (Rev.) 949 = 

1941 O.W.N 1138. 
Decree — Compromise— Con'ent decree— Binding 
force — Party giving up right — If bound wht-n subse- 
quently it transpires that he had right. See 1940 Dig., 
Col. 371. Central Cooperative bank. Ltd.. 
BaRH V. DaSaRath Pandey. 1940 P.W.N. 1032. 
Decree — Compromise — Consent decree — Binding 

nature, 

A consent decree raises an estoppel as much as a 
decree passed in invitum. It is binding as between the 
consenting parties and their successors-in-interest. 
(Clark', /.) GO'PAL MaDHORAO V. ACHYUT SaDA- 
SHEO 196 I.C. 493 = 14B.N. 108 = 1941 N.L.J. 388 = 

AI.R. 1941 Nag. 271. 

Decree— Compromise— Consent decree— Opera- 
tion as estoppel. Ste l940 Dig., Coi. 371, SaHIB 

NASIB KHANZ/. QUTBUNMSSA. ^ 

I.L.R (1940) All. 691 = 192 1,0. 589 = 13 R.A. 340- 
^ ^ A I.R. 1941 All. 18. 

Decree— Compromise — Consent decree — Setting 

aside as having been frauduletitly procured— Remedj — 
AoDlication for review — Maintainability. See C P. 

Code. O. 47, R. l. P.W.N. 385. 

D-Ciee— Compromise— Consent decree— Validity 

—Undertaking of joint liability by majois and minors— 
Non enforceability against minors — Majors If absolv- 
ed from liability. Se, 1940 Dig., Col. 372 SHEONan. 

dan GOPE .. SHANDEO KHAT.,. ^ 33^ 35. 

Decree — Construction — Ambiguity Reference 

to judgment 1940 Dig., Col. 556^ Rajpndpa 

TfiQHORE BaSU V, KUMAR PROMOTHA NAI H K^Y. 
193 I C 842 = 13 E C. 461 = A.I.E. 1941 Cal. 80 

ilLcree-Construction -Direction to defendant 

» Tsi'.Jni-iff— Charee created on shares— 

provrC" 

r;™.' » 

Other property of defendant ^resn p 

necessary, C. P. CODE, • . 45 Bom.L R. 26. 

_.-Decret-ConUruction-Mortgage de^re, ,n suit on 

* /T>r First mortgage on property A Second 
two mortgages -o^/jecree directing sale— Amount 

^ortgagt on utJaitly and ktpt 

due on each ^ first and then of B in case 

aPart-Direction for sale oT^n B 

'Ls'SiZ’ If - " •tP’trlMU- 

24-8 1929. The There was a subsequent 

the second was over ^ and over Malone. A 

mortgage in n/,.ed recited separately 

preliminary decree was p Subsequently this 

fhe amounts due on each moHg decree, in 

Sthe“sumfdu/u"nder the two mortgages were kept 


PRACTICE— Decree. 

apari, provided that the property A should be sold first 
and in the event of that property not producing the total 
amount due to the decree-hoider, the property comprised 
in the second mortgage should be sold to satist\ the 
decree. In the sale proclamation it was declared that 
properties would be sold in satisfaction of the amount of 
the two decrees (the total amount being given). The sale 
of property A realised an amount which was not sufficient 
to satisfy the decree on the first mortgage. Property B 
w-as then put up for sale ; the decree-hoJder who was 
the purchaser under the first sale was also the purchaser 
in the second sale. The amount realised was sufficient 
to saUsfy the bal.ince due to the decree-holder under ihe 
two decrees together, though it was more than the 
amount due under the second mortgage. the mort- 
gage over property The appellant, the subsequent 

mortgagee of property who had also been impleaded 

in the suit as a party defendant applied to the Court to 
set aside the sale on the ground, a//a, that the 
decree-holder-purchaser was bound to deposit into Court 
the balance of the sale price in excess of the amount due 
under the second mortgage, and not having done «:o the 
property must be re-sold. * ’ 

//f/i/Cl), that the preliminary decree and the final 
decree based upon it must be construed as a whole and 

on such constmclion, it was never the intention of the 

Court. n drawing up the decree that the properties com- 
prised in either of the mortgages could be sold to satiSv 
more than what was due on the mortgage relating to the 
particular property ; (2) that property B could never be 

rnade to bear a greater burden than the amount due on 

the mortgage on that property ; (3) that the decree 

holder was not entitled under the decree to appropriate 

the surplus in the 2nd sale towards the deficiency due to 
him in respect of the first mortgage, i r., on property A 
but had to deposit it into Court under O. 2| R ifi 

(Harries, C J, and Fazl Ali, /.) MaHABIR 

n. jugal Kishohe Prasad! 195 t c ru,- 

14 E.P. 159 — 7 B.E. 976 = 22 Pat.L.T 313 = 

A I.E. 1941 Pat. 447 

——-Decree-Construction— •■Suit dismissed with 

costs -Meaning of-Separate set of costs for defen 
danis— If permissible— Practice in mofussil and annei 
laie side of Bombay High Court. J're 1940 Die 'r! ' 
557 . SHRIDHAR BaLKRISHNA v. POONA^'VT’^v 
.municipality. I.L R (1940) Bom 837-: 

192 I.C. 174 = 13 E.B. 238 = A.I.R, 19 il Bo« 

Decree- Construction— Suit on promissorv 

-Attachment of land before judgment- Compromise 
decree creating charge on land and directing defenrtw 

to pay in instalments— Provision for sale of lanH 
through Court in default-Defendant exempted from 
personal liability— Effect of-Decree not registered anrf 
hence ineffective for charge— Execution bv aitachmen. 
and sale of land— Permissibility. See ]940 Dio r i 

557. Chhotibm Daulatram v. Manstjkpi?!* 

JaSRAJ. I.L.R. (1941) Bom. 34 = 13 Rb 

192I.C.697 = AI.R. 1941 30^7 

Decree— Effect of— If forms root of title— if ca 

operate as assignment of property. See l940 H' ” 
Col. 557. JYOTI PRASAD SlNGH DEO Bahai^TiV^*" 
Samuel Henry Seddon. 192 1 o 17- 

13 R.P. 302 = 7 3 g 

Decree— Execu/aSility— Construction of decree^ 

Instalment decree— Entire a^nount becoming due in easr 
of default and property hypothecated to be taken as fore, 
closed. 

Where an award made a rule of Court provided that 
in default of payment of the instalments provided the 
entire balance became immediately due and in l*eu there- 
of the property hypothecated was to be deemed asfcre- 
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closed and the rights of the judgment-debtor were to be 
deemed extinguished from that date, it was held 
that such decree was not purely a declaratory one and 
could be executed. [Binnitt and Ghulam Hasan, //.) ' 
Tulsa Dkvi z’. 5URaj NaRain. 195 I.C. 610 = 
UR.O 100 -1941 O.L.R 601 = 1941 A.L.W. 815 = 
1941 AWE (C.C ) 275 = 1941 O.W N. 965 = 
1941 O A. 678 = A.I.R 1941 Oudli 587. 

Decree — hinality — Decree not reversed or set 

aside in appeal, review, revision or by sepaiate suit — 
If can be superseded by decree in another suit. Sei 

Mysore C. i\ code, S. ii. 19 Mys.L.J. 192 

■iJecree — Setting aside — Collusive decree obtained 
by fraud practised by both parties on Court — Suit to set 
aside by one party on ground of fraud — Competency. 

Sft; Fraud— Par rv to fraud. 42 Bom LR. 1185, 

D-rcree — Setting aside — Fraud — Falsity of claim 

— If and when a material fact — Domestic and foreign 
judgments — Distinction between. Sea 194 > Dig , Col 
559. kunj\behari ChaKrabaru v Krishna 
DHONE MaJ'JMDar. I.L.R. (1940) 2 Cal. 477 = 
192 I C. 563 = 13 R.C. 323 = 72 C.L.J 447. 

Decree — Selling aside — F rand — Nature of. 

Per Mitter y J. — To set aside a decree on the ground 
of fraud the fraud alleged must be actual, positive 
fraud, a meditated and intentional contrivance to keep 
the parties and the Court in ignorance of the facts of 
the case and the decree sought to be set aside must be 
obtained by that contrivance. {Afititr and Khundkary 

JJ.) Mahdmkd Hashim Ali Khan v. Iffat Ara 
Hamidi Begum. 74C.LJ. 261. 

-Decree — Setting aside — Fraud — Nature of proof. 

1940 Dig.. Col. 559. DukgaGATI BaNERJEE v . 
Taharulla Mia. 196 I.C 388= 14 RC. 80 = 

A.I.R. 1941 Cal. 216. 

Decree — Setting aside — Fraud — Non service of 

summons. See 1940 Dig., Col. 559. ROMESH 

Chandra DaS v . National Tobacco co. of 
INDIA, ltd. 191 I.C. 635 = 13 R.C. 251. 

■ "Decree — Setting aside — Fraud — Proof required 

— Suppression and non-service of summons — Effect of. 
See 1940 Dig., Col. 559. KunjaBEHARI ChaKRA- 
BARTl 2^. KrISHNADHONE MaJUMDAR. 

I.L.R. (1940) 2 Cal. 477 = 192 1.0.563 = 

13 R.C 323 = 72C.L.J. 447- 

Decree — Settinf^ aside— Right of third party— 
Collusion — I'roof required. 

When it is a question of protecting himself against 
the effects of a judgment obtained by collusion, it is 
open to a third party to the judgment to ask that it 
should be treated as void so far as his interests are con- 
cerned, though it may be binding on the parties to the 
judgment and so has to remain upon the record. His 
proper remedy is by way of a civil suit. When a ques- 
tion of collusion thus arises, it is not necessary for the 
plaintiff to have overheard the other parlies conspiring 
together or to have obtained some secret information as 
to the details of the conspiracy. Jt is sufficient for him 
to show in the 6rst instance that the obvious and the 
necessary effect of the voluntary settlement was to defeat 
his legitimate interests; and if it cannot be shown on the 
other side that there was any other motive for the settle- 
ment, the Courts are entitled to presume that the inten- 
tion was to defraud the party injuriously affected. {Tek 
Chand and Beckdty JJ.) ShaNII LaL F. Hira LaL 

Sheo Narain. 43 P L R. 471 = 

A I.R.1941 Lah 402. 
Decree — Setting aside — Suit for- Maintaina- 
bility — Grounds for — Fraud — Nature of fraud to be 
.alleged and proof— Fraud extraneous to suit — What 


PRACTICE— Duty of Court. 

amounts to — Conspiracy and trick to deceive Court asui 
defendant. 

It is established that a decree will not be set aside 
merely on proof that it was oblained by perjury or that the 
document upon which it is based was a forged document. 
The questions whether there was any perjury or forgery 
are matters which must be taken to have been decided 
in the suit itself. Where, however, the plaintiff in a suit 
to set aside a decree on the ground of fraud, alleges 
that there was a deliberate conspiracy of a number of 
people not only to hoodwink the Court into passing a 
wrong decree, but also to deceive the plaintiff (defendant 
in the former suit) as to the nature of the suit and by a 
trick to prevent him from resisting the suit, there is a 
case of fraud much wider than the scope of the matters 
in the actual suit wherein the wrong decree was oblained 
and the allegations amount to a case of fraud extrinsic 
to the matters adjudicated upon in the earlier suit so as 
to justify the cancellation or setting aside of that decree 
on the ground that it has been obtained by fraud. 
(Wadstoorlk, J.) KONDA BOYAN PaLAMSWaMI 

Goundan. 54 L.W. 373 = (1941) 2 ML J. 640. 

— — “ Deciee — Validiiy--De-'ree against wrong legal 
representative of deceased — True legal representative 
— When barred — Conditions. See C. P. CODE, O. 22, 
Rk. 4 AND 5.22 Pat.L T, 338= A IR. 1941 Pat. 299. 

Duty of Courts — Ascertainment of law applicable 

— Resort to expert witnesses — Propriety. See 1940 Dig., 

Col. 1026 Shahid Ganjz/. Shiromani Gurdwara 

PARBANOHAK COMMITTEE. 

I L.R.( 1940) Kar (P C.) 251 = 22 Pat.L.T. 140= 
73 0 L.J. 199 = (1940) 2 M L J. 903 (P C.). 

Duty of Courts — Existence of statutes— Resort to 

general principles— Jf proper. 

Courts must be guided by the statutory provisions and 
not by general principles, when the law has been codi- 
fied in the form of several enactments. {Harpety S.M, 
and Sathey J.M.) ALLAH TaLA r^ SuRAJ BIKRaM 

Singh. 1941 O.W.N 89 = 1941R.D 67 = 

1941 A.W.E. (Rev.) 222=1941 0 A. (Supp.) 167. 

"■ Duty of Court — Issues — Agreement between par^ 

ties that certain things should be done in suit Issue 

raised by consent— Court — If bound to give effect to 
agre<ment in final decree or to find on issue. 

It cannot be held that because the parlies to a suit 
agree that, certain things should be done in a suit and 
the Court embodies such agreement in an order and a 
consent issue is raised, the Court is bound in its final 
decree to give effect to such agreement or to find upon 
the issue, when such issue is struck out as irrelevant and 
not arising on the pleadings. An issue must arise 
on the pleadings and cannot be raised at the will of the 
parties. {Davis, C.J. and Weston. J.) RaMA BrOS. v, 

Forbes, Forbes Campbell & Co.. Ltd 

I.L.R. ( 1941) Kar. 227 = 195 I.C. 626 - 
14 E.S 40 = A.I.R. 1941 Sind 103. 

Duty of Court — Issues — Record of findings 
thereon . 

Trial Courts should realise that when issues are struck 
in regard to material points in dispute between the 
parties, clear findings in regard to those issues should 
always be recorded by them and those points should not 
be lefi undetermined, {Abdul Qayoom, C.J. and Watir. 

Fateh Bibi v. Nizam Din. 

42 P.L.R. J. & K. 413. 

Duty of Court — Passing of orders — Exarntna^ 
iion of record. 

Judicial officers are always expected to pass orders 
after carefully ex.imining the record. They should 
realise that when they carelessly pass any order without 
consulting the record, they not only waste their own 
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PRACTICE— Execution. 


time and the time of other Courts, but cause unnecessary 
trouble and inconvenience to the litigant public. {^Abdul 
Qayoom, C.J. and Kichlu, J.) LaCHHMAN BaYU v. 

MadhO But. 43 P.L.R J. & K. 89, 

- Duty of Courts — Remarks against Goiernment. 

Per Givyer, C,J . — Courts of justice while giving no 
countenance to the theory that Governments are at liberty 
to break the law whenever they find it convenient to do 
BO, ought to abstain from harsh or ungenerous criticism 
of measures taken in good faith by those who bear the 
responsibility of Government, when suddenly faced with 
a serious and perhaps dangerous situation. {Gwyer, 
C.J., Sulaiman and Varadachariar^ //•) UMTED 

Provinces t/. atiqa begam. 72 C.L.J. 550 = 
1941 A L J 170 = 1941 R D. 121=a92 I C. 138 = 
1941 0 LR 121 = 3 F.L.J. 97 = 7 B.R. 433= 
53 LW. 397=13 R.F.C. 15 = 1941 A.L.W. 201 = 

1941 M.W.N 581 = 22 Pat L.T. 678 = 
I.L.R. (1941) Kar. (F.C ) 72 = 
45 C.W.N. (F.R ) 27 = 1941 A.W.R. (Rev.) 109 = 

19410 A. 159 = 1941 O.W.N. 297 = 
1941 A.W.R. (F.C.) 3 = A.IR 1941 F.C. 16 = 

(1941) 1 M.L.J. (Supp.) 65. 
—Duty of Court — Witness — Condemnation by 
Court without affording opportunity of explanation — 
Propriety See 19-10 Dig , Col. 1028 NAGABhuSHANA 
Bhatta V. Seethamma. 45 Mys.H.C R. 321. 

Equity^Bequest with direction to pay allcnvance 

out of profifs—Reduction of profits — If should entail 

reduction in the allowances. 

Where certain properties are bequeathed with a 
charge for the payment of certain maintenance allow- 
ances out of the profits'of those properties, if subsequent- 
ly there is a reduction in the profits, there should be 
reduction in the allowances also. (^Yorke,/.) ASIA 

BEGAM V. RaGHUBAR DaVAL. 

192 I C. 327 = 13 R.O 852=1940O.W.N.1249- 

1940 O. A. 1210 = 1941 OLR 113= 

1941 A.W.R. (C.C.) 13= A I B. 1941 Oudh 203. 

Estoppel — Election of reliefs — Retection of 

claim as gr&ve holder— Claim as full proprietor m 

later proceedings, , 

Where in the earlier revenue proceedings a pejson s 

claim to a particular plot as grove bolder is 
does not estop him from subsequently c aiming as full 
the ^^ime plot in other proceedings, by virtue 

of a^dverse possession for over the 

mi i .^W.r"Eev.) 1072 = 19« AX W_ 1028 = 
1941 O.A. (Supp ) 870= 1941 A L-J- 676. 

EstoDpel— Plea of— When to be raised— bus 

tainability for first time in appeal. 2 Par^T.^ll. 
!^'Evidence-Onus when ^■"'"“‘enal .See 1940 

Dig., Col. 1028. MAUNG a Se^ Kv • ^ 

calling him. See uig, ^ ^ 437^ 

NawaB. A I.B. 1941 Lah. 66. 

of Court-Court d«i- 

di„g that witness is compeUnt ,„ss- 

Ztii:iZ ante.punein, etUe, tee already recorded 
—Proprietr-Procedure. evidence and when 

When a person is galled to g. incapable of 

there is reason to suspect to him, this 

giving rationalanswers prosecution or to the 

defence or to both. j be drawn to the matter 

ior the attention qf the t.ouri lu 

Y. D. 1941—63 


and for the Court to question the person with a view to 
ascertaining whether he is competent to give evidence or 
not. When a Court has once decided that a witness is 
competent to give evidence, it ought not at a later stage 
to interfere suo motu, and reverse its previous decision 
and expunge the evidence already recorded, especially 
when that evidence has been recorded at some length. 
In such a case the cross-examining pleader must be 
pemilied lo proceed with his cross-examination, it 
being left to him to decide whether it is useless to pro- 
ceed further. (Yarma and Shearer, //.) RaMPada- 

RATH Singh 22 . Emperor. 20 Pat 339= 

196 1.0. 478 = 14 B P. 201 = 8 B.E. 30 = 
1941 P.W.N. 413 = 42 Cr.L.J. 878- 

J. ^ . A I.E. 1941 Pat. 513. 

Execution— Application for—Vuty of decree- 

holder-Subseguent application filing supplementary 

list of properties to be proceeded with—Discretion of 

Court to allow— Such application, if continuation of 
old. 

The law requires that a decree-holder in executing a 

decree should indicate in his application for execution 

the various modes of execution, which he wishes the 
Court to adopt. He should also as far as possible indi. 
cate the properties of the judgment-debtor against which 
execution proceedings should be taken, it being of course 
understood that he should not take execution proceedings 
against more items of property than he considers suffici- 
ent to satisfy his decree. Provided the application for 
exe.ution is in accordance with law and has been duly 
registered, if a subsequent application is filed for the 
purpose of amending the list of properties against which 
the decree-holder wishes to proceed, the Court is vested 
with a reasonable discretion to deal with the matter 
according to the circumstances of the case. Of course to 
accept such a petition would result in effect in ’the 
amendment of the application for execution Such an 
amendment should not be allowed, if it has the effect of 
substantially altering the character of the execution nro 
ceedings. but in a case in which it was discovered on the 
objection of the judgment-debtor himself that execution 
Could not proceed against the attached properties the 
Court would exercise a reasonable discretion in accept- 
ing a supplementary petition filed by the decree- holder 
asking for permission to be allowed to add several other 
properties to the list given in his original application. 
The subsequent petition should be regarded as a con* 
tinuation of the original application and not as a fresh 
application for purposes of limitation. {Edgley and 
Biswas, JJ.) SHEKENDERALI v. ABDUL RaSHID 

I.L.R. (1941) 2 Cal. 251 = 46 C.W.N. 903. 

Execution— Application for— Technical defect— 

Procedure— If a ground to refuse execution. 

A technical defect in an execution application can be 
remedied at any time and affords no proper ground for 
refusing to execute the decree. (Roberts, C./. and 
Duttkley, /.) V. M. R. P. ChetTyar FIRM v. HaJEE 
Mahomed sultan. A.I.E. 1941 Rang. 316. 

Execution— Executing Court— Duty of— Claim to 

attached property —Rejection — Sale — Purchase by 
decree-holder and recording of full satisfaction— Subse- 
quent suit by claimant and decree in his favour— Effect 
on sale^Right of decree holder to execute decree afresh 
—Duty of executing Court to grant relief. SeeC p 

CODE, O. 21. R. 63. SOPat. 26l! 

- -Execution — Executing Court — Duty of Objec- 

tion by judgment-debtor that property advertised for 
sale is ghatwafi and hence not saleable — Duty of exe- 
cuting Court to consider— Summary rejection on ground 
of having been raised at late stage— Propriety. See Q 

P. CODE, S. 47. 7 b.R. 148! 
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• Execation — Ext-cuiing Court — Duty of — Wrong 

order in proceedings with jurisdiction — If can be 
ignored. S.i HiHaR RESTORATION OF BaKASHT 

Lands AND rehuci ion of Arrears of Rent 
ACT. S. 16. 1941 P.W.N. 234 - 22 Pat.L.T. 374. 

ExtCiiiion — Executing Court — Powers of — Ex^ 
press decision as to point raised in suit — If open to 
attach in execution — Power of executing Court to go 
behind, 

A Court executing a decree is bound by the decision 
of the Court which passed the decree. When there is a 
distinct i^sue raised on a point in the suit, and the 
issue is decided against a parly, it is not open to that 
party to obtain by execution what has been expressl> 
denied to him by the decision in the suit. If however 
on the face of the decree there is any ambiguity, it is 
open to the executing Court to interpret it with reference 
to the judgment. But the executing Court cannot go behind 
the decision of the trial Court in execution. {Dhavle 
and Chatterji, JJ.) RaDHaMONI DfVI v, GOBIND 

Chandra. 7 Cut L T. 65. 

■ -Execution — Executing Court — Powers of — Sale 
contrary to decree — Legality. 

In performance of its duty of executing a decree the 
executing Court has no jurisdiction to hold a sale in 
contravention of the terms of the decree. (Dhjvle ami 
Meredith, JJ.) BHAN KuMAR ChaND v. LaCHMI 
Kanta RaI. A.I.E. 1941 Pat. 666. 

•Execution — Execution application — Order on — 

Should be* filed* — Meaning — Propriety of such orders. 

An order at the foot of an execution application that 
it should te filed in the office, has no judicial meaning. 
The phrase does not explain whether the execution 
application was satisfied or not; nor does it give any 
indication as to the reasons which prompted the learned 
Judge to take no further action as regards its contents. 
iDavies.) MOHaN LaL v. SrI KaM. 

1940 A.ML J. 130. 

Execution— Liability for — Assets of deceased 
Mahomedan sufficient for only his funeral expenses. See 

Mahomedan Law— Administration. 

1941 AM.L J.6. 

Execution — Minor — Kepnseniation in proceed 
ings — Necessity for — Non-representation — Pemedy, 

It may be taken as settled law that proceedings in 
execution would not be set aside where the interests of a 
minor had in effect been represented, though not in form 
as when his interests are identical with those of other 
members of his family. But there is no case in which it 
has been held that it is not necessary in execution pro- 
ceedings that the interests of a minor should be 
represented in some way or another. The law regarding 
the attachment and alienation of land in execution pro- 
ceedings contemplates that some opportunity should be 
given to the judgment-debtor of raising any valid 
objection he may have with regard to the liability of his 
land to attachment and the protection thus afforded be- 
comes useless if the land can be alienated without notice 
being given to any one who can be said to represent the 
interests of a minor judgment debtor. In such clrcum 
stances, any one prepared to represent the minor judg 
ment-debtor has the right to come forward and claim 
that the proceedings in execution should be set aside. 
Such relief can be claimed only by an application under 
S. 47, C. P. Code, to the executing Court, and not by 
means of a separate suit, as the matter is clbarly one re- 
lating to the execution of the decree. {Tek Chand and 
Beckett, //.) ANNU Mal HaR Naratn v Brij I al 
1961.0. 611^14 E.L 164 = 43 P.L.R 479 = 

1941 Lah. 327. 

^ Execution — Mortgage decree of British Indian 
Court— Part of property in Berar—If ckn be executed 
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in Berar — Suit on British Indian judgment — Neces- 
sity. 

(Per F.B , Niyogi, /, dissenting).— A mortgage 
decree obtained in British India, in respect of 
property situate in Berar as well as within the 
local limits of the Courts in which the suit is instituted 
can be executed in Berar as it stands without the neces- 
sity of suing again upon the Biitish Indian judgment* 
{Stone, CJ., Grille, Niyogi, Gruer and Bose, J/.) 
jAGNi Ram V. Ganpati. I.L E (1941) Nag. 1 = 
1941 N.L J. 1 -A.I.E. 1941 Nag. 36 (F.B.)* 

- -■ ■ -Eae ution — Objection as to limitation not taken— 

I f bars similar objection regarding subsequent applica- 
tions. 

Where the execution proceeding has not fructified the 
failure of the judgment-debtor to file an objection on 
the ground of limitation does not preclude him fiom 
filing such an objection on a subsequent application^ 
{Bennett and Madelev, JJf) PEOPLES BANK OF 
NORTHERN INDIA, LTD. v. AljAZ ALL 

1941 O.W.N. 1318= 
1941 A.W.R (C.C.) 382 = 1941 O.A. 987. 

Execution — Reopening of proceedings — Decree 

fully satisfied. 

If a person who is a party to the execution proceedings 
attempts to raise objections after the decree has been 
fully satisfied, it may be held that the time has past 
when such objections could be entertained. This does 
not mean that proceedings can never be reopened in a 
proper case after a dtcree has once been sa 1 i^fied oi an 
alienation effected, for example, where it is found that 
rhe proceedings thioughout were irregular. Where 
there has been no effective repre^entatio^ of a minor, 
the proceedings can be reopened by way of review, 
{Tek Chand and Beckett, JJ) ANNU MAI. HaR 
NaRAIN V. BRIJ Lal. 196 10. 611= 14 B L. 164 = 

43 P.LE 479 = A.I.E. 1941 Lah. 327. 

Execution —Revival — '^ta) pending appeal — Dis- 
missal of appeal — Fresh execution application, if neces- 
sary. See C. P. CODE, O. 41. R. 5 AND S. 47. 

1941 O.W.N. 1186. 

Execution — Revival — Striking of execution 
application — Subsequent application — If fresh applica- 
lion or revival of former. See 1940 Dig., Col. 612. 
SiVASUBRAMANIAM CHKTTIAR t*. MURUGKSA MUDA- 

LIAR. 193 1.0. 226= 13 R.M. 646= 

(1941) 1 M.L.J. 637. 

' Execution — Sale in — Auctioneer — Remuneration 
fixed at certain percentage on sale proceeds — Sale not 
effected — Auctioneer, if entitled to any remuneration. 

Where the auctioneers have agreed to their remunera- 
tion being paid at a certain percentage on the sale pro- 
ceeds and have definitely stated that there will be no 
further charges they are not entitled to any remunera- 
tion when there is no sale effected by them. (McNair, 
/.) DEVA DUTTA SAROWGF.E P.C. Mm'KR& 

Sons. I LR. (1941) 2 Cal. 37. 

Execution — Sale in— Validity — Presumption. 

See 19-10 Dig . Col. 614. ShEikh TaMiZaLI r. NASaR 
ALI Bhuiya 193 1.0.451 = 13 R.C. 439 = 

A IJt. 1941 Cal. 68. 

Execution Salt —• Validity — Obiections-^ 
Failure of uidgment debtor to raise in execution proceed- 
ings Eff ect — Waiver — Ri ght to raise objection in suit 
by purchaser for possession. 

Where a judgment debtor who had opportunities in 
the execution proceedings to object to an execution sale 
refrains from doing so, he must be deemed to have waived 
his objections, and he cannot afterwards raise objections 
to the validity of the sale in a suit by the purchaser fOT 
possession. (Nagesvara Iyer and Venkaiarangn 
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Iy‘”gar,JJ.) AMtEk BI t/. BUDAN Sab. Per C. /.-It is impossible for . 

4b Mys.H.C.R 61-19 Mys.L.J. 113. Court, at the instance of a third party who had nldiS 

Execution— i>ale — Validity— Sale not held on ‘>>6 original suit, to order the High Court to 

dati fixed — Declaration sought that sate is nuUtty^ ^ tieiueen olaintifF 

Proof required and defendant. ^Gwyer,C./.,SuiiiimanandVarada- 

When a parly j-eeks a declaration that an execution ) ’Qa Bi.GUM 

sale is a nulljt> it is nfcCcssar> for him to prove the cir- • « p -p n ik (1* C ) 72= 192 I C. 138== 

cumstances whii h would nullify the sale. It is not iq7i ^ 170 = 

sufficient for him t) show only that the sale was not held ^7 -r r ” 1941 O.L.R. 121= 3 T L.J. 97 = 

on the first da) of the month of sales or on the actual 7BR 433- 53 L.W. 397 = 1941 A.L.W 201 = 

date fixed in the sale proclamation but also toshow that 4^ r* w tu* M.W.N. 581= 22 Pat L.T. 678 = 

the monthly Sflies had come to an end before the sale N. (F.E.) 27“1941 A.W.R. (E,ev ) 109= 

was actually htl 1. (Agafzoa/a, J.) SaSHINAIH -q., a ti; i .i. ^ N. 297 = 

ChoudHUKV 7^ UgraNaKAiN. 13RP.685= A W.R. (F.C ) 3 = A.I.R 1941 P C 16 = 

7 B.E. 732 ^ 194 I.C. 219 = A.I.E. 1941 Pat. 507. Cour.-Ke^Vew 6®. 

— Execution— Sale— \\ hat passes. See ]9-IO Dig., Rehearing on merits — Rights of annlirc* 

Col. 614. jAShAJ FaoOJI r. SUGKABAI. 191 I C. 483. point on ground that counsel at original he ' 

ExeciiUvnSale—What passess-" Eight, title ^“'>7 inMructed 1940 Dig.. Co). ^oTI " 

and interest*'— Meaning o1 — Decree against manager ChaND LaI. z/. SukhRaJ 20 Pat 298^ 

of Hindu joint famit) — ExetUtton agatnst family pro- ^ *^4 C.L.J. 90 = 1941 P W Tu <Joo 

Perty, C.W N (P.R.) 93= 13 R P.c. 1= 7 B R i§?I 

The expression “right, title and interest” is an ambi ioa, ) 1 = 1941 O.W N 36 = 

guous one. It is quite con^istent with the sale of every ^^^1 ®0 = 53 L W. 60= 22 Pat L T 87 = 

interest which the judgment debtor might have sold, and 43 PLR. 134= 1941 A.L w’ 64^ 

it is a question in each ca>e what has in fact been sold. ^1 ^ ^ 1= (1941) 1 M L.J. (Supp 1 41; 

In the case of a sale of joint family propeiiy in exeru- ^ obtained by. S^.e PRAC'ncfi— 

tion of a iiecf'e against the manager of a Hindu joint ^ ^ 

family, “the righi, title and interest’' of the judgment declared null and void on ground 

debtor does not necessarily mean his individual share in J l <^‘^^<^red entitled to continue 

the property only. {Bloomfield and Divatia, y/.) 

MuLGUND (O-OPERATIVE Credit society r. ShID . '' here a plaintiff has been found to be guilty of fra.M 

LINGAPPA ISHWAKAPPA. 43 BomL-R- 807= obtaining an parte decree tberpin 

LINGAPPA ISH WAK ^ he defendant and the decree is declared null InH 

•^^-^Execution— Transmitted decree— Plea of limita- pose, the per>on found guilty of or that pur- 

tion—In which Court to he raised, the latter suit to be declared to be entjtled"?n r ? 

It cannot be said that objections as to limitation which his suit from the stage which it had reachi^H n.i 

linn ran onlv be taken in the nassinr? of the immipnpH /« o prior to the 
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the Court which passed the decree, that has and re 1 I Fraud^Decree obtained by^What con^t / 

control of the proceedings. It is merely a question of Where there has been an active 
convenience or of priority of applicatmn whirh deter- proceedings resulrirg in a decree being pas^se'd*' a' 
mines the Tourt which shall decide such questions. (Mya jj ^lear fraud and vitiates tht decp^ ^^'nst 

^TLiMoseh.JJ) SUBRAMANIANCHETTIAR^.L. yy, CrKUL PR^Irf' 

N ( hE^VAR firm. 1940 194 I-C- 196=18E.0. 663^19^^0'’"'^/"^ 

193 1C 318= 13 E E. 244 = A.I.E 1941 Bang. 56. 1941 a.L.W. 620= 1941 q TO S 

_E, parte tu.t-Proaf of claim-Ncccrsily. 19^1 0 A. 412= 1941 A.to'L°,C 

Tlaon oL-hen 3. defendant is tx forJc the claim against I-E. 1941 Oudh nai 

Even wnen K,;,frtrp there can be a decree Fraud — Party to fraud- — // ^ 

him musT e pro VaSUMAL p KaRAM \ fraud— Joint fraud by both plaintiff and defend 

iDavis, CJ. ('1941) Kar. 146 = 194 I C. 81 = Benami sale deed by defendant in favour of if 

CHAND. 13ES 243 = A.I.B. 1941 Sind 41. Ar possession as beneficial 

j ) ryturis— Costs— Advicate-Gcneral inter- Duty of Court— Dismissal of suit. ^wner'^ 

Federal Courts K.osi ^ 

-ItTs not the practice of the Federal of fraud, and no Court, by the application of'he??' 

Gwyer, C.y. i Advocate-General intervening, of evidence or procedure, can allow its eyes to hot 

Court to give costs to ^ yy.) to the fact that it is being used as an 

CGwyer, « v. MUTHUSWaMI fraud. Once the Court finds that the plaintiff 

SuBRAMaNIAN j t t» (1941 • Kar (F C ) 25= its assistance to enable him to get the benefit of ^ u 

GOUNDAN. ■^'iQOTn 226 = 13 B.FC. 47= a fraud, the Court refuses to assist him. If 0,1^1 

•.Oil awe mev) 192 = 73 cl J 1= such refusal, the defendant is left in possesion 
'^W N 425= 22 Pat L.T. 155= advantage derived from his own fraud, that is not 

T TO 157 = 3 F.L J. 167= any action o„ the part of the Court. It is a fr Tl, S® 

1941 P.W.N 1941 A.L.W. 329= pLintiff to daim beneecial title under adeed in ® 

1941 E D. 205 = 7 B.B . 623 ^ jj (F.E.) 1 = of which he is a benamidar, and the Court cannnr 

1941 M W^N 100=46 aw ^ benami na, °i 

1941 O.A. 237 = 63 L.W. J mX.J. (SuPP ) 1- transaction, even though in doing so the defendant 

(l«4i; A have to rely on his own wrongdoing. The fact A * ^ 

Fodcrol ' fraud perpetrated by the plaintief and the defendanf 

vary at the instance of a stranger 


.^^—^>'^^^<i^Decree obtained by— iVfiat * 

Where there has been an active ^onf^e 
proceedings resulting in a decree being pas^seT"' 
lady, It is clear fraud and vitiates the dec»i»^ ®^»nst a 
and Ghulam Hasan, JJ ) Gc kul PRaSad ’ 

DEI. 194 I.C. 196=13R.0. 663 = 1941 o t 

1941 A.L.W. 620=1941 0 wS 
1941 0 A. 412= 1941 A.W ) ttt 

E- , „ ^ 1941 Oudh 

Fraud— Party to fraud— Jf ^ 

fraud— Joint fraud by both plaintiff and dy./ 

Benami sale deed by defendant in favour of 
Suit by plaintiff fur possession as beneficLi''^*^'^ 
Duty of Court — Dismissal of suit, ^*ier— 

No Court will allow Itself to be used as an ' 

of fraud, and oo Court, by the application 

of evidence or procedure, can allow its eves t u 

to the fact that it is being used as an 

fraud. Once the Court finds that the plaintiff ’ 

its assistance to enable him to get the benefit of 
a fraud, the Court refuses to assist him. If ae ^’"at is 
such refusal, the defendant is left in possesslo^ *‘^suJr of 
advantage derived from his own fraud, that is ” 
any action ou the part of the Court. It is a fra a 
pldintiff to claim beneficial title under a -deed i ® 

of which he is a benamidar, and the Court 
to allow the defendant to prove the benami nature 
transaction, even though in doing so the defendant 
have to rely on his own wrongdoing. The fact 
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PEACTICE— Fraud. 


\ PEACTICE— Pauper suit. 


in the past cannot justify the Court at the present time in 
assisting the plaintiff to perpetrate a further fraud on 
the defendant, {bianmont ^ C.J.t Divatia and Macklin^ 
JJ) GUDDAPPA CHIKKAPPA t/. B.aLAJI RAMJI 

196 I.C. 90 = 14 R.B. 93 = 
43 Bom.L.R. 681 = A.I.K. 1941 Bom. 274 ( F.B )• 

Fraud— Party to fraud — Plea of one’s own fraud 

to avoid liability — Permissibility. See MORTGAGE — 
mortgagor. 1941 a M.L.J. 69. 

——Fraud — Party to fraud — Right to relief on basis 
of fraudulent scheme to delay creditors — Duty of Court 
to refuse relief. See \9n Dig., Col C19. NAGABHU- 

SHANA Bhatta v. Seethamma. 45 Mys H.C.R. 321. 

-Fraud — Party to fraud — Right to relief on 

ground of fraud —Collusive award and decree against 
party—Bolh parties practising fraud on Court — Suit to 
set aside decree on ground of fraud and collusion — Main 
tainahilily. 

A party to a decree cannot complain of any fraud 
practised by himself and another upon the Court. In 
other words a party cannot be permitted to take advan 
tage of his own baseness or permitted to defeat a judg- 
ment by showing that in obtaining it he had practised an 
imposition on the Court. It would be otherwise if one 
of the parties and the Court were deceived by the fraud 
of another. Where both parties are guilty of practising 
fraud on the Court in obtaining an order of reference 
and an order making the award a decree of the Court, 
such collusive conduct in a judicial proceeding cannot be 
made the basis of an action by either party to nullify the 
judgment of the Court. {Beaumont^ C.J. and iVassoo- 
dew, /.) SHRIPADGOUDA VENKANGOUDA V. GOVIND- 

GOUDA Narayangouda. I.L.R. (1941) Bom 160= 

193 I.O. 795 -13R B. 343 = 42 Bom.LR. 1185 = 

A I.E. 1941 Bom. 77. 

' ■■Fraud — Proof — Basis of finding — Inference of 
fraud from mere fact of unfairness of bargain — If 
iostifled. 1940 Dig., Col. 619 IIakihar Pra^^AD 
Singh v narsingh prasad sjngh 13 R.P. 471 = 
1921.0. 441 = 7 B.R.402 = 22PatL.T. 663 = 

A.I.R. 1941 Pat. 83, 

— — — Fraud — Proof of. 

Fraud like any other charge of a criminal offence 
whether made in civil or criminal proceedings, must be 
established beyond reasonable doubt. A finding based 
on suspicion and conjecture could not be upheld, (ford 
Atkin.) A, L. N. Narayanan Cheti'iar t/. Offi 
ciAL assignee, Rangoon. 196 I.C. 404 = 

14 R.P 0.26 = 19410. A 719 = 
1941A.WR. (Rev) 764 = 

1941 O.L R. 710 = 64 L.W. 606 = 1941 A.L J. 683 = 

8 B.R. 66 = A.I.R. 1941 P.C. 93 (P.C ). 

Fraud — Proof of. 

The principle to be kept in view in a case of fraud is 
that mere suspicion cannot be accepted as proof, and 
that “unless the proved circumstances are incompatible 
with the hypothesis of the person charged with fraud 
having acted in good faith, they cannot be accepted as 
affording sufficient proof of fraud”. {Rachhpal Singh^ 
C.J.and Masud Hasan^ J.) Khem Raj MaNSA 
Ram Amar Nath. 43 P.L.R J. & K, 172. 

■Fraud — Proof of — Requirements. See 1940 Dig., 

Col. 6i9. Hansraj Gupta Dehra Dun Mus. 
soorie electric Tramway Co., lid. 

I.L.R.Cl940)Kar. rp.O.) 216. 

■ '-‘Fraud— Revenue sale — Mortgagor's fraud in 
allffwing property to he sold for arrears of revenue— 
Mortgagee's right to obtain reconveyance from pur. 

chaser. 


Where a mortgagor is imputed with fraud in allowing 
the mortgaged property to be sold for arrears of revenue 
to the detriment of the mortgagee, the mortgagee cannot 
obtain a reconveyance from tne purchaser at the revenue 
sale unless it can be shown that he was a privy to the 
fraud designed by the morlg-igor or at least had notice 
of it before his purchase at the revenue sale. {^R.C . 
Mitter and Khundkar, JJ.) HaRIDAS SAHA v. DuLAL 

Chanura. A.I.R. 1941 Cal. 305. 

Fraud —Suit to set aside decree on ground of — 

Maintainability — Nature of fraud to be set up and prov- 
ed- Conspiracy to deceive Court and trick lo deceive 
defendant as to nature of suit, to prevent him from 
defending suit — Effect of — Liability of decree to be set 
aside in suit. See PRACTICE — DECREE -SeITING 
ASIDE. 64 LW. 373 = (1941) 2 ML. J. 640. 

Injunction. (r) C. P. ('ODE. O 39. 

(//) SPECIFIC KEI.IEF act, 

SS, 55 AND 56. 

Inventory — Partition suit— Plaint insufficiently 

stamped — Matter of court-fee not decided — Jurisdic- 
tion to iisuc order for inventory of movables before 
aecidtfig court fee. 

Where the plaint in a partition suit is insufficiently 
stamped, and the question of court-fee has not been 
decided by the Court, the Court is not competent to 
order an inventory to be taken. It is not properly in 
seisin of the case, because until the proper court fee is 
paid, the Court is not properly in seLin of the case and 
no suit is pending before it. In such a case the Court 
has no jurisdiction to issue a writ or order for an 
inventory of the movable properties alleged lo be 
partible before the court-fee matter is deposed of. 
(l^arma and Shearer, JJ.) BHUWNESHWAR KuER 
V. RAGHUBANSMANI PRASAD NAKAIN SlNC.H. 

196 I.O. 757 = 14 R P. 167 = 7 B.R. 967. 

Legal practitioner- Advocate on trial on charge 

of criminal offence — Right to appear as caunsel for 
accused in case. .5"^^ MADRAS CRIMINAL RUbKS OF 
PRACTICE, K. 82. (1941) 2 M L.J. 166. 

■ Legal practitioner — Advocate — Power to 
compromise on behalf of client. See l940 Dig., Col, 

768. ilAji Hussain?^. Haji ValiMahomid. 

193 I.O. 46=13 R.S. 210 = A I R. 1941 Sind 28. 

Mortgage suit — Person made party claiming 

Paramount title and asking to be discharged. 

Where a person is joined in a mortgage suit and he 
does not dispute the mortgage but simply claims par- 
amount title and asks to be discharged from the suit, he 
should be discharged. The suit would then be kept within 
its proper boundaries and not compli 'ated with an 
entirely different matter. {_Stone, C. J. and Bose, /.) 

NemaSao V. Madhorao Ganesh. 1941 N.L.J. 634. 

Multiplicity of suits. 

It is a cardinal principle of law that there should be 
no multiplicity of suits. {Sathe, J.M.) BASUDEO p. 
Daiwa. 1941 O.W.N 691= 1941 ED 373» 

1941 A-W.R.(Bev )480f2)« 
19410. A. (Supp) 439 (2). 

“New plea. See also (t) AhpeaL— NEW PLEA. 

(ii) Privy Council— New PLEA, 
(lii) Revision — New plea 
(S, 115, C.P. Code). 

Pauper suit High Court— Application for leave 
to sue in forma pauperis in respect of claim for damages 

for slander—Summary dismissal on ground that claim 
could not exceed amount within jurisdiction of Court 
of lower grade— If justified. 

^ In an application in the High Court for leave to sue 
in forma pauperis for damages for slander in respect of 
certain defamatory statements, the plaintiff claiming 
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PRACTICE-Pleadings. 

Rs. 12,500 by way of damages, the Master held that the 
damages claimed could not in any event exceed Rs. 5,000 
and that therefore the plaintiff should be referred to a 
Court of lower jurisdiction to agitate his claim. 

Held^ that the claim for damages for slander being 
one in which the damages were at large, the damages 
could not be ascertained until there had been an exami- 
nation of all the evidence ; nor could it be said that 
they could not in any event exceed any particular sum, 
and theiefore the summary dismissal of the application 
for leave to sue as pauper was wrong. 

Venkatasubba Row v. Taylor Stanley Philip. 

1941 M.W.N. 921=tl941)2ML.J. 505. 

■ Pleadings — Admissions in — Jf binding in 
another suit 

A party is not bound by an admission in his pleading 
except for the purposes of the suit in which the pleading 
is delivered. A party is often prepared in a particular 
suit to deal with the case on a particular ground and to 
make an admission, but that admission is not binding in 
any other suit and certainly not f( r all time. {Beaumont ^ 
C.J, and Sen, J.) RAMABAI ShRINIWaS v. GOVERN 
MENT OF Bombay. 194 IC. 431= 13 R B. 371 = 

43 Bom.L.R. 232 = A.I.R. 1941 Bom. 144, 

, — Pleadings — AdmtSAonof execution, but document 

pleaded to be ineffa’tive — Effect, 

An admission by the defendant that he had executed 
the document on which the plaintiff relies, accompanied 
by a pleading that the document is of no eflect, is no 
admission ai all of the defendant’s liability. {Mya Bu 
and M.'sely- JJ ^ U MIN SiN v, KO KYE. 

194 I C. 31 = 13 R.R. 274= A I R. 1941 Rang. 117. 

' ~Pleaotn^s — Allegation of fact tn affidavit by 
applicant— Absence of counter- affidavit by 
party — Inference of allegation being true / f 

Where an allegation of a fact is made in an affidavit 
in support of an application, but there is no counter 
affidavit filed b> the opposite party, the application must 
be disposed of on the footing that the allegations m the 

applicant's affidavit are correct. ® 

co^u^nter-affidavit the matter must be dealt with on the 

footing that the fact alleged by the Jf 

{RojvLd. y.) GOPI lohar r. maheshwar pkasad 

Karain SINGH. 192 I.c. 211 = 13 B.F. 

7 B.E. 329 = 21 Pat L.T. 1082 = A.I.R. 1941 Pat. 141. 

Pleading— Alternative plea — Permissibility— 

defendantVho claims title from a person other 
than -he plaintiff is not estopped from pleading adverse 
possession in the alternative. {Agarwal, J.) RAM 

PUading^— Amendment-Amendment of wntUn 

statement — Delay E.ffei.tof. of a written 

Meie delay in aPPb ^ in 

Statement IS no ground the award of 

so far as it may be compensated be 

costs. Bat -here a new ca^^is ^thereb)^^ 
sprung upon the p^^aintiff „e,vly 'et up were rot 

nothing to show .hat ‘he „ot be 

within the knowledge of th justified in 

ascertained by him //.) 

rejecting the application. ( ^ „ .«taL AGARWALLa. 

SaradFndu MUKHEKIEE^^AHARLALAG gg 

t apfi^ 


PRACTICE— Pleadings. 

sentative suit— Permissibility. See 1940 Dig., Col. 1030. 
Madina Bibi Sahjba v. Ismail Durga Associa- 
tion. 194 I.C. 766 = 14 R.M. 58 = 

(1940) 1 M.L J. 872. 
Pleadings— Amendment— Second appeal — If can 

be allowed. 

In a suit to set aside a sale held by a township officer 
in Lower Burma the plaintiff sought an amendment of 
his plaint at the stage of second appeal to the effect that 
parts of Ss. 55 and 56, Burma Land and Revenue Act, 
were ultra vires. 

Held, that the amendment could not be allowed at the 
stage of second appeal. {Roberts, C.J.., Mosely and 
Dunkley, JJ.) Ah Twe?/. Ma Mai SeiN. 

1941 Rang.L.R. 7 = 193 I.C. 372= 13 R E. 248 = 

A.I.R. 1941 Rang. 97. 

Pleadings— Change of — Permissibility— Ques~ 

tion of benami transaction. 

Where a plaintiff originally asserts that properties 
standing in her name were her own and the defendant 
alleges that it is benami for her husband, there is 
nothing to prevent the plaintiff from falling back upon 
the plea of advancement in case she was unable to 
satisfy the Court that the moneys expended for the pur- 
chase of the property were her own. {Y or he and 
Agurwal, JJ.) SaHDAR JaHAN v. AfzaL BtGAM. 

16 Luck. 341 = 19210. 873 = 13 R.O. 415= 
1941 OL.R. 240 = 1941 A.W.R. (C.C.)93= 
1941 A.L.W. 328 = 1941 O W N. 208 = 
1941 O.A. 154 = A.I.R. 1941 Oudh. 288. 

Pleadings— Charge of wilful default— Necessity 
to take plea — Rule— Exception— Mortgagee in posses- 
sion. See 1940 Dig., Col. 1032. KarSON CHAMPSI 
V. Meghji asaria Shah. 13 r b. 257= 

192 I C. 569 = A.I.R. 1941 Bom. 28. 
Pleadings— Construction— Mo fussil pleadin gs 

Right of easement. 

A right of easement must no doubt be specifically 
pleaded, but pleadings are often so loosely expressed in 
the mofussil that it may be doing an injustice to liti- 
gants in many cases to construe them much too strictly. 
The Court would be disposed to lean towards a construc- 
tion which would permit rather than shut out an adjudi-' 
cation of the real rights of parties, when from the facts 
set out, such adjudication may be held to be justified, 

though not asked for in specific terms or in strict form. 
(Birujas, /.) MaHINDRA NatH GuIN v. SuRAJMAL. 

45 C.W N. 17. 

Pleadings— Easement— Plea of easement on pre- 
sumption of lost grant— If involves pleading of easement 

by prescription. 

In pleading an easement on the basis of a lost grant 
the essential fact to aver is user or enjoyment for a suffi- 
cient length of time which might give rise to the pre- 
sumption of such a grant. Ordinarily such length of 
user will exceed the statutory period of 20 years required 
for ac.iuiring an easement by prescription under S. 26 
of the Limitation Act. To plead an easement on the 
presumption of a lost grant may from that point of 
view be said to involve a pleading of easement by pres- 
cription, assuming, of course, an averment of the other 
elements necessary for establishing such a right. 
{Biswas, J.) MAHINDRA NATH GujN v. SURAJMAL. 

46 C.W.N. 17. 

Pleadi ngs — Inconsistent pleas — Jurisdiction, 
Where a party raises a plea of want of jurisdiction 
before a particular Court and succeeds in his contention, 
he cannot thereafter be permitted to plead in a different 
Court that the former Court alone had jurisdiction. 
{^Harper, S.M. and Skirreff, /.M.) SUNDAR Lal 
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Sada Sewak. 1941 A.W.R. (Rev.) 698 (1)= 

1941 E.D. 518 = 1941 O.A. (Supp.) 652 (li. 

•Pleadings — Pliint retif^ned for presentation 
to another Court — Representation to same Court — True 
copies of defendant's written statement in first proceed 
ing put on re:ord tn iubsequent proceeding without 
any objection — // amounts to acceptance of same. 

In a suit the plaint which was at first returned to the 
plaintiffs for presentation to another Court was subse 
quently represented to the same Court when it was 
readmitted without giving to the suit on re-admisSion 
the same number as was given to the proceedings in the 
old suit. H>wever, true copies of the defendant’s 
written statement in first proceedings were put upon the 
record in these proceedings, and neither plaintiff nor the 
defendant objected. 

Held., that it must be taken that they accepted these 
true copies of these written statements as the pleadings 
of the defendants in the case. {Davies. C>J.and 

Tyabji, /.) Mulchand^ Harkishinoas. 

I.L.R (1941/Kar. 204= 194 I C. 461 = 
13R.S. 277 = A.I.E. 1941 Sind 88. 

■ 'Pleadings — Suit for partition of joint family 

property — Claim by defendant for property entrusted 
by latter to plaintiff — If can be set up and enquired 
into. 

In a suit for partition of joint family property by a 
member of the family it is not open to a defendant to 
make a claim for certain properly belonging to such 
defendant and said to have been entrusted by the latter 
to the plaintiff personally. Such a claim is a separate 
and distinct matter and can find no room in a suit 
for partition of joint family property, though a separate 
suit may be instituted by such defendant against the 
plaintiff on that cause of action, {/.'•bn,/) KHEM 
Chand Dayaram I L.E (1940) Kar. 634 = 
194 I.0. 137 = 13R.S. 249=A.I.R. 1941 Sind 60. 

Pleadings — Suit on basis of unregistered lease — 
Lease Inadmissible for want of registration — Right to 
set up oral lease without possession. See T. P. ACT, 
S. 107. miP.W.N 38. 

Precedents— Decision of Full Bench — If can he 

overruled by later Full Bench consisting of more Judge*. 

Quaere'. — Whether a later Full Bench of a High 
Court can overrule an earlier Full Bench merely because 
the later B-mch consi^ts of more Ju lges than the earlier. 
{Beiummt. C.J. and Sen. / ) KMPEROR NIVGAPa 

RamapPA. 43Boin.L.R, 864 = A.I.R. 1941 Bom, 408 
— ■^—Precedents — Sta-e decisis. Sec 1940 Die., Col 
1033. COMMISSIONER OF Income TAX, B. & O. v. 
Kumar Kamaksha narayan singh. 

20 Pat. 13 = 191 IC. 340 = 13 RP. 295 = 
1940 P W.N 1044 = 7 B R. 172. 

Precedent — Stare decisis — Principle of — Deci'-ion 

affecting title to land — Rule as to. See 1940 Dig., Col. 
1033. Chhotibai D\ulatram v . Mansukhlai. 
JaSRAJ. ILE (1941) Bom* 34= 13 R.B. 266 = 

192 I.C. 597 = A I.R. 1941 Bom. 1 

'•Precedents — Subordinate Courts — Duty of — If 
bound by decisions of High Court of another pr,n>ince. 

The Subordinate Courts of a province are bound by the 
decisions of the High Court of that province ( niy. as 
Courts subordinate to that High C'urt, They are not 
bound by the decisions of another High Court, even in 
the absence of a decision on the point of the High Court 
to which they are subordinate. {Davis^ C.J and 
IVeston, J) EMPRROR V. DHOLARAM HoLaRAM 

I L.E. (1941) Kar. 431 = A.I.R. 1941 Sind 221. 

- ■■ ■ ^Precedents — Value of. 

No number of previous decisions as to the existence of 
* some personal law or custom of persons domiciled in 


PRACTICE -Privy Council. 

^ndia are binding on the Courts in India in the sense that 
they are res judicata, all that can be said is that a long 
line of decisions is always taken judicial notice cf by the 
Court, and to that extent the Uw is to be regarded as 
settled law ; but if any party so chooses, the question 
can always be reagitated and an issue mnsi formally be 
framed, {MyaBuand Mosely.J/'i YIN Win LIN 
V. \IA Kyin Sfi.n. 1940 Band. L.E. 686= 

194 I.C. 323 = 13 R.E. 304 = A.IE 1941 Rang 66. 
— — Piecedents — Value of— (ienerahiy of expressions 
found in judgment — if governed by paiticular facts of 
case. See 1940 Dig , Col. 1033. Pu.^JAB CO-OPERA- 
TIVE bank. Ltd. v. commisJ'Ioner of Income- 
tax, LAHORE. 67 I A. 464= 

I.L.R.(1940) Lah.686= 
I.L.R. (1940) Kar. (P.C.) 447= 191 I.C 648 = 

13 R P.C. 130 = 7 B.R. 309= 1940 M.W.N 1276 = 

22 Pat.L.T. 1 = 46 C.W.N. 232= 1941 P.W.N. 64= 
1941 O.L.R. 42=43 P.LE. 168 = 43 Bom.L.R. 372= 

73 C.L.J. 302= (1941) 1 M.L.J. l30(P.C.). 
Privy Council— Academic questions. See 1940 
Dig., Col. 1033. Rajendra narayan Bhanj Deo v. 

COMMISSIONER OF INCOME-TAX. H & O 

I L.E. ( 1940) Kar. (P.C.) 336. 

■ Prt vy Council — Concurrent findings of fact— 

Interference. 

The rule that the Privy Council will not interfere in 
appeal with concurrent findings of fact by the lower 
appellate Court is not so rigid that it might not be de- 
parted from if such a state of things existed as facts 
appearing from some undisputed document which are 
completely destructive of the findings of fact {Lord 

Atkin) Matilda Peiris v. R. \l. Seilamuttu 
PiLLai. 196 I C. 658= 14 RPC- 15 = 

1941 O. W.N. 1070 = 1941 O L.E 629 = 7 B.R. 986= 

1941 A L.W. 890 1941 O.A. 830= 
1941 A.W.E. (PC ) 86 = 1941 A.LJ. 499 = 

A.I R 1941 P 0. 65 (P.C.). 

Privy Council — Concurrent findings — Inter* 

ference. 

Where both the Courts in India have reached the 
same conclusion upon questions of fact, their Lordships 
of the Privy Council will decline to interfere if no reason 
is or can be suggested for a departure by them from the 
course which they normally pursue in such circum- 
stances, {Lord Russell of Killowen.) NaTHU MAL 
! zr. GokaL CHANO. 195 I C. 624= 14 R P.C. 18 = 

1941 0 L.E. 623 = 7 B.R. 978 (P C.). 

■ Privy Council— Criminal appeal — Certificate 
under R, 8 of Judicial Committee Rules— Res ponsi* 
bility of counsel. 

The gr.nnting of a certificate by Council in India 
under R. 8 of the Judicial Committee Rules that the 
petitioner has reasonable grounds of appeal to the Board, 
is a very serious matter not only b^cau'e those who so 
certify are misusing their professiimal position, but 
because the due course of criminal justice is interfered 
with if the delay of application to the Board is interposed 
without any valid reason between the judgment of the 
f'ourt in India and the due execution of ihe sentence 
which that Court thinks it right to pronounce {Lord 
Chancellor.) MahOMKD N'AWAZ v. EmPEROR, 

196 I 0. 692= 1941 0 L.R 805- 
A.IR. 1941 P.C. 132 (P.O.). 
“privy Council— Criminal appeal — Ltmxts of 
iurisdiction. 

The Judicial Committee is not a revising Court of 
criminal appeal ; that is to say, it is not prepared or 
required to retry criminal ca«e, and does not concern 
itself with the weight of evidence, or the confiict of evi- 
dence or with inferences drawn from evidence, or with 
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questions as (o corroboration or contradiction of testi- 
mony, or as to Whether there was sufficient evidence to 
satisfy the burden of proof. Neither is it concerned to 
-review the exercise by the previous tribunal of its discre- 
tion as to permitting cross examination as a hostile 
tvitness or in awarding particular punishments. Broadly 
■speaking, the judicial committee will only interfere 
where there has been an infringement of the essential 
principles of justice. An obvious example would be 
a conviction following a trial, where it could be 
seriously contended that there was a refusal to hear the 
case of the accused, or where the trial took place in his 
absence, or where he was not allowed to call relevant 
witnesses. Similarly, of course, if the tribunal was shown 
to have been corrupt or not properly constituted, or 
incapable of understanding the proceedings because of 
the language in which the proceedings were conducted. 
Another and obvious example would arise if the Court 
had no jurisdiction either to try the crime, or to pass the 
sentence (^Lord Chancdlor') MaHOMED NAWAZ 

Emperor. 196 I.C. 692 = 19410 LR. 

A I.R. 1941 P.C. 132 (P C.'). 

'Privy Council — Criminal case — Interference — 
Practice. 


The Privy Council w’ill not interfere with the course 
of criminal proceedings unless it is shown that by a dis- 
regard of the forms of legal processor by some violation 
of the principles of natural justice or otherwise, subs- 
tantial and grave injustice has been done. {Sir Philip 
Macdonell.) FaKISANDHLA NKAMBULE V. THE 
King. 191 I.C. 4 = 13 R.P.C 106 = 

1941 P.W.N. 11 = 7 B.R. 203 = 42 Cr.L J. 13 = 

1941 M.W.N. 228(P.C.). 

~ Privy Council — Leave to appeal. See C. P. 

Code, ss iO'^andho. 

— privy Council — Leave to appeal — Grant of — 

When not warranted, 

A case in which no legal principle is involved and in 
which there are concurrent findings of fact by the lower 
Court does not w’arrant the grant of leave to appeal to 
His ^^ajesty in Council. (Lord Justice Luxmooref) 

Ernes'!' Hugh Canning v. soobran Partap. 

179 I.C 118 = 1941 A.W.B. (P.C.) 51= 
1941 O.A. 603= A.I B. 1941 P C. 106 (P C.). 


Privy Council— New plea— Party, if a pardana- 

shin— Question of fact — Absence of issue If can be 
raised See 1^40 Dig., Col. 1034. BANK OF KhULNA, 
Ltd. V. jYOTi prakash mitra. 

671 A. 377 = I.L.B. (1940) Kar. (P.C.) 341 = 
45 O.W.N. 259= 1941 P.W.N. 228 (P.C.). 

Privy Council— New plea— Permissibility. See 

1940 Die.. Col. 1034. KiSHORI LaL v. Bhawani 
Shankar. IL.B. (1940) Kar. (P.C.) 282 

Privy Council^New point of law. 

It is neither convenient nor conducive to accuracy 

that new and important points of law should be raised 

for the first time at their Lordships’ Board, or that 
decisions should be given upon matters not duly 
submitted to the High Cour». (Sir George Rankin.) 
COMMISSIONER OF INCOME-TAX, PUNJAB z/ DfWAN 

KRISHNA KiSHORE. 196 I^. 707- 

1941 A.W R. (P.C.) 98 = 64 L.W. 636 = 
1941 O.A. 974= 1941 LT.R. 695 = 8 B.R. 137= 
1941 O.L R. 798= 1941 A L W. 963= 
1941 OW.N. 1161 = A.I.R. 1941PC. 120 = 

(1941)2M.L.J.972/P.C) 

■ Privy Council— Value. See l940 Dig.- 

Col. 1035. Shri Nath Shah v. Official Liqui- 
dator I L R (19^1^ •A.IL 163= 

192 I C. 357 = 13 R.A. 311= 

1941 O.A. (Supp.) 1 = 1941 A.L.Wi 12. 


j PRACTICE— Belief. 

~ Counril— Special leave— Points other than 

those on which application was admitted— If can be 
argued. See 1940 Dig., Col. 1035. BROWNLEES v 

Vivian Macmillan 191 1 C 433= 

13 R.P C. 136 = 7 B R. 319 = 1941 O.LR. 36. 

'( Guardian and ward-Hindu joint 

tamily--Manager— Application to Court for appoint- 
ment of guardian of minor coparcener's undivided pro- 
perty and for sanctioning sale of family properly as 

being for minor’s benefit— Procedure— Duty of Court 

^ order— Propriety of. See LETTERS PATENT 
(Bombay), Cl. 17. 43 Bom.L R. 926 (S 

Procedure— Offence against public justice -Pro- 
ceedings for sanction— Appeal— Notice— If to go to 
Public Prosecutor or Government Pleader. Cr P 
CODE, S. 476. (1941) 1 M.L. J. 611, 

— Procedure— Appeal to High Court— Change in 

Case law as a result of decision of Privy Council 

Change in complexion of case causing embarrassment to 
appellant and giving rise to new questions not raised in 
pleadings or issues— Disposal of appeal without giving 

appellant opportunity to make cut case open on new 
points. 

Where during the pendency of an appeal before the High 
Court, a decision of the Privy Council alters or changes 
the case law to be applied to the case, and this alteration 
in the case-law changes the entire complexion of the case 
pending the appeal, putting the appellant in a most 
embarrassing position and giving rse to a fresh set of 
questions which were never raised by the pleadings or 
the issues framed in the case, the appeal should not be 
disposed of as it stood, as that w'ould entail injustice to 
the appellant. The appellant, in such a case, should be 
allowed the fullest opportunity to make good such case 
as he may have upon the new points arising In the case 
as a result of the alteration in the case-law. (Sir 
George Rankin.') .Appa TrimbaK v. Waman GOVIND. 

' 196 I C. 518 = 14 R P.C 88=^ 8 B.R. 90= 

1941 O A 853 = 1941 A W R. fP c.) 86 = 
54 L.W. 634= 1941 O.L.R. 726 = 
A.I.R 1941 P.C. 85 = (1941) 2 M L.J. 733 (P.C.), 

Procedure — Suit for rent— Allegation of settle- 
ment at specie rate of rent— Absence of prayer for dec~ 
laration of liability of land to assessment of fair rent— 
Settlement found against—Suit, if can be tried as one 
for declaration of liability to assessment of fair rent. 

In a suit for rent, the plaintiff asserted that the land 
had been settled at Rs. 7-2-0 per annum with the defen- 
dants. No declaration that the land was liable to assess- 
ment of fair and equitable rent was sought for. The 
alleged settlement was not proved and was found 
against. The plaintiff prayed in second appeal that the 
suit should be remanded in order to decide what 
would be the damages properly payable to the plaintiff 
(appellant) for the use and occupation of the land by the 
defendant. 

Held, that the suit could not be allowed to be tried as 
a suit for declaration that the land was liable to he as- 
sessed for rent. (Manohar Loll. /.) RamgOBIND 
Sahu V, MOSO Dhobi. 7 B.R. 639 = 193 I.C. 780= 

13 R.P 647 = A.I R. 1941 Pat. 371 j, 

— Receiver. See C. P- Code, O. 40, 

Relief— -Decree on basis of case not made out in 


daint—lf can be passed. 

A plaintiff cannot be permitted to succeed on a case 
lot made out in his plaint. (Mahomed Noor and 

Dhavle //.) Janardan Parida t'. Prandhan Das. 

jnavicy jj.i J _ _ 


Duty of Court — Buddhist law (Bnr^ 

^g.e')— Suit' by widow for share in husband's estate— 
Children made defendants to suit-issue raised as to 
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PRACTICE-Relief. 

respective shares of wdow and children — Ascertainment 
of shares of children — Duty of Court — Suit if should 
be framed as administration suit. 

\V. B , a liurman Buddhist, died intestate on 
28—12 — 1907, leaving him surviving a son ^appellant), 
two daughters and a widow (4ih respondent) and three 
children of a son K.P.C., who had piedeceased hint by 
only l5 days. The plaintiff wa^ the widow of that pre- 
deceased son K.P.C. The plaintiff who had re-married 
in 1910, brought a suit in 1912 against the appellant 
K.S., his sister and her three children by her deceased 
husband, claiming a share not in the whole estate of 
K.P.C., but in the properties, movable and immovable, 
standing in the joint names of K.PC. and K. and in 
the joint names of K.P.C., K.S. and W, H. The trial 
Court determined the share of the plaintiff (widow) but 
refused to do so in respect of the shares of her children 
who were made defendants to the suit on the ground 
that the suit was only a suit for partition, and not an 
administration suit. The pleadings in the suit however 
raised a distinct question between the plaintiff and her 
children as to their respective shares in the subject- 
matter of the suit and an issue was framed for the 
purpose of deciding that question. The preliminary 
decree, moreover, directed an enquiry not merely as to 
the plaintiff's share, but as to the entire share of K.P.CJ. 
in the subject-matter of the suit. On appeal by the 
three children, the High Court held that whether the 
suit be described technically as a suit for partition or as 
a suit for administration, it was a clear duty of the 
Court to declare not only what properties or shares 
therein formed the estate of K.P.C., but also to declare 
the rights of the plaintiff and her children in such pro- 
perties; the High Court therefore set aside the decree of 
the trial Court and remanded the case for the purpose of 
enabling the three children to prosecute their claims and 
of having a proper final deciee drawn up. 

that though the suit was not a suit for the 
administration of K.P.C.’s estate and there was no claim 
for administration or accounts or enquiries usually 
directed in such a suit, that in no way concluded the 
matter, and in the circumstances of the case it w.as not 
only competent for the Court to ascertain and declare 
the shares of the three children of K.P.C., but it was 
the Court’s plain duty to do so, and that the three 
children, though defendants, were entitled to have their 
interests in the properties, the subject matter of the suit, 
determined by the Court and should not be forced to 
bring a separate suit for that purpose. {Lord Homer.') 
Maung Sin v. Maung Byaung. 195 I C. 118 = 
14 R.P.C. 8= 1941 O.L.R. 668 = 7 B R. 932 = 
74C.L.J. 112 = A.I.R. 1941 P.C 61 = 
(1941)2M.L.J. 23S(P.C.)f 

—Relief — Duty of Court to grant suitable relie 
though not asked for. See CR. P. Code, S. 88 (6-D). . 

(1941)2ML.J. 610 

■ ^Relief — Facts found different from those pleaded 
in plaint — Plea of cash consideration for bond — Relief 
on admission of execution though consideration was not 
n cash. 

The Court is entitled to apply the law to the facts 
actually proved by the evidence even though the allega- 
tions of both parlies are found to be untrue and in- 
correct. A plaintiff who fails to prove the facts alleged 
by him may yet obtain the relief, if the facts pleaded by 
the defendant and found by Court sliow him to be 
entitled to it. Where a plaintiff in a suit on a bond 
pleaded cash consideration' and the defendant while 
admitting execution denied the receipt of cash as con- 
Bideration, and it was found that there was no conside- 
ration, it was held that relief could be given to the plaio- 


PRACTICE— Relief. 

tiff on the basis of admission of execution by defendant , 
but that he should be deprived of his costs for having 
raised a false plea and persisted in it. (Gruer,J.) 
BHIKULAL V. GaNPAII SITAUAM. 1941 N.L J. 630. 
Relief — Grant of lesser relief — Suit fur declara- 
tion of title — Plaintiff in Possession under written 
instrument — IVrilten instrument found Inadmissible- 
Declaration that plaintiff was in lawful possession — If 
can be granted. 

Where in a suit by the plaintiff for a declaration of 
his title to the property of which he was in possession 
under a w’ritren instrument of transfer, the written 
instrument of transfer is found to be inadmissible for 
want of registration, the proper course for the plaintiff 
is to apply for amendment of the pleadings by changing 
his cause of action from one based on an actual transfer 
of title to one based on part performance under a 
personal contract. The absence of such an amendment 
is not a fatal defect provideo the main facts are suffi- 
ciently clear. The pUintiff's suit in such a case can- 
not be dismissed altogether on the ground of the instru- 
ment of transfer being inidmissille but the plaintiff 
is entitled to a lesser relief, namely, a Ueclatation that 
he is lawfully in possession of the property in di'-pute 
which was delivered to him and over which he has a 
lien for the purchase-money paid by him to the vendor. 
{Tek Chand, Monroe and Beckett^ J J.) SHaNKHI v. 
Milka Singh. 43P.LR 666 = 

AIR. 1941 Lah.407(rB.)- 

Relief — Permission to withdraw prayer — Grant 
of — Suit against mortgagor and mortgagee — Prayer for 
perpetual injunction restraining mortgagor from 
dealingwith mortgaged proptrty — Interim injunction 
issued to mortgagor — Order allowing relief for imuttc- 
tion to be dropped at hearing — If justified. 

In a suit against the mortgagor and the mortgagee 
the Court on the basis of the prayer in the plaint for a 
perpetual injunction restraining the mortgagor from 
dealing with the mortgaged property issued an interim 
injunction against the mortgagor and permitted the 
relief for injunction to be dropped at the hearing. 

f/eld^ I hat the order permitting relief for injunction to 
be dropped at the hearing was not justified. {DaviSt C, 
J. and Loboy J.) VaSUMAL v. KaRAMCHANP 

I.L R. (1941) Kar. 146 = 194 I.C. 81 = IS E.S. 243 = 

AI.R. 1941 Sind 41. 

• Relief— Prayer for larger relief— Grant of smaller 

relief. See 1940 Dig., Col. 1036. KhaNTA MAN- 
DALANi V. Hem Kumari Debi. 

A.I.R. 1941 Pat 29. 

Relief — Rent suit — Suit based on contract — Con- 

tract not proved — Compensation for use and occupation 
— If can be awarded. 

Compensation for use and occupation cannot be 
awarded in a suit based upon an alleged contract of 
tenancy where the plaintiff fails to prove the contract 
and has made »'o alternative prayer. {Agarwala. /.) 

Kirpa Sanker Warrah V. Janki Prasad 1 alui. 

196 10. 660= 8 BR. 77. 

Relief — Suit for declaration of title and posses* 
sion — Decree for joint possession. 

Where in a suit for a declaration of title to certain 
land and for recovery of possession thereof, the plaintiff 
cannot get a declaration of his exclusive title to the land 
•nasmuch as (here has not been a partition, the Court 
can give the plaintiff a declaration of his litle with res- 
pect to his share and a decree for joint possession of the 
land. {Sen. /.) SHEIK SaIRAT v. MaHOMED YuNUS 

Ali AKanda. _ 73 o.L J 42. 

Relief — Suit for ejectment of tenant — Failure to 

prove lea&e set up Defendant setting up peimanent 
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PEACTICE, 


tenancy but failing to prove same — Decree for ejectment 
—If can be made. See LANDLORD AND TENANT — 

Ejectment. 19 Mys L.J. 86. 

—Res judicata. See C. P. CODE, S. 11. 

Revenue cases — f ormaltties — Necessity, 


An unnecessary insistence on formality has never been 
demanded in revenue cases. An order in appeal by which 
a minor is appointed patel cannot be assailed on the 
ground that the minor was not a party who pressed his 
claims for appointment, when in fact his father as 
appellant had pressed his claims. {Greenfield.) MadHO 
HARI t'. SaMBHAKAO. 1941 N.L.J. 662. 

— Review. See C. P. CODE, O. 47. 

Revision. See C. P. CODE, S. Il5. 

■Right of suit — Overcharges in violation of obli^ 


— ■•O ' 

gation imposed on public utility company ^Payments — 
Jf voluntary — Right to recover as money had and 
received. 

It IS settled law that overcharges made in violation 
of an obligation imposed upon public utility companies 
to charge only at certain specified rates are recoverable 
as “money had and received.” The payments cannot be 
said to be voluntary pajnients. {pataniali Sasiri, /.) 

Palghat Electric Corporation. Ltd. v. Veera- 
RAGHAVA AYYAR. 1941 M.W.N. 253 = 

63 L.W. 359 = A.LE. 1941 Mad. 439 = 

(1941) IM.L.J. 411. 

-Second appeal. See C. P. COl E| S. lOO. 


■Subsequent events. See alsoY'^kCtlC ^ — APPEAL 


— SUBSkQUENT EVENTS 

— — — Subsequent events — Duty of Court. 

Per Agarwal, J. — It is incumbent upon a Court of 

Justice to take notice of events which have happened 

♦ 


w. ^ - --- -- -- » « 

since the institution of the suit and to mould its decree 
according to the circumstances, as they stand at the 


time the decree is made. {Ghulant Hasan and Agar- 

wal //.) BISHWANATH SARAN .“INr.H z/. MUJTABA 

Husain 195 I C. 402= 14B.0. 82= 

1941 A L.W 638 = 1941 O.L.R. 684= 
1941 O A. 432 = 1941 A.W E (O.C.) 176 = 
1941 O.W.N. 661= A I.E. 1941 Oudh 422 

- Subsequent events— Jf can create a new, or com; 


plete an incomplete cause of action. 

Nothing arLing after action is brought can either 


of 


create a new, or complete a then ^ 

action entitling the plaintiff ^ “’ll' 

then existing suit. A.I.R. 1938 Kang 134, Rel. on 


tnen exiscing suii. p 

{.Sharps, J.) U BA MaUNG t- U CHIT 

193 I.C. 234 = 13 E.E. 260= 4 


Trial— Forbidding cross-examination — Pro- 


^”wtere the Judge actually forbade “’e further cross- 

s-rf 

■ris. 

PEBCEDENTS. See PRACTICE— PRECEDENTS. 

• _ — - C« lUof rii^i 


pre-emption— C ustom— Hindus of Sylhat net. 

... r-._, lA'aO PAlVANTlINl V. ASWiNi 


PEE-EMPTION. 


DU,. Cl. 

.< rre'J'T—." 

Ab..d.Md ....1?-™-“ • “ .( 


existed in the time of the Moghuls or whether it also 
applies to the recent extended limits of that city? 

Quaere'. Whether the custom is confined to house pro- 
perty or applies also to open sites ? The custom of pre- 
emption, however, exists only as between freeholders, 
that is to say, the neighbouring land in respeet of which 
the^rustom is claimed must be free hold, and the land 
sought to be pre-empted must also be fiee-bold. The 
right of pre-emption under the Mohomedan law attaches 
only to sales of proprietary interest in the land and does 
not extend to property held under a precarious lease- 
hold tenure. {Beaumont, C.J.. Divatia and Sen, JJ,) 
Dashrathlal C'HHaGANLAL V. Bai Dhonddbai 

I.L.E. (1941) Bom. 460= 196 I.C. 464 = 
14 R.B. 34=48 Bom.L E. 681 = 
A.I E 1941 Bom. 262 (P.B.). 
Decree for Scope of appeal— power of appel- 


in 


recognised of pre-emption _ 


late Court to interfere with pree and time for payment 

1939 Dig., Col. 977. Sarjabai z/. BhagwaNji. 

^ I-LR. (1941) Nag. 276, 

Lis pendens — V endee improving his status 


during pendency of suit— Effect of, 

A vendee can improve his status effectively right up 
to the adjudication of the pre-emptor’s suit against him. 
This improvement can, in certain circumstances, be 
effected even by dealing with the land which is the 
subject-matter of the suit. The effect of the rule of Its 
pendens is only to bind the transferee if he happens to 
be a third person with any decree that is made in the 
suit even if he is no party to it. {Tek Chand, Din 
Mahomed and Beckett. JJ,) ThaKUR \'APH0 Singh 
z/. James R R. Skinner. 43P LR. 681 = 

AJ.E. 1941 Lah. 433 (F.B,). 
ObieU of the law of— No bona fide object to 


exclude stranger — Maintainability of suit. 

The object of the law of pre-emption is to make it 
possible to exc lude strangers and to keep the property in 
the family or community, and suits which are not 
brought with this object should be clearly discouraged 

A suit not instituted bona fide with this object i-' not 
maintainable. {Bennet and Madeley. J/.) KeSHRI 

Kumar singh z/. Ram Swaroop Singh. 

196 I.C. 175 = 14 R 0. 138=1941 A L.W. 877= 

1941 O.L.R 654 = 1941 O A. 746= 
1941 A.W.R, (Rev.) 778 = 1941 OWN. 1027 

Permissibility of pre emption of part of property 


sold — Conditions, 

If a pre-emptor wishes to pre-empt part of the pro^ 
perty sold he can only do so on payment of the amount 
paid for the whole of the property. {Bennett /)Sheo 
Dat Tiwari V. Bhagwat Das. 

1941 O.W.N. 1276 = 1941 A.W.R (C.C.) 386 = 

1941 O.A. 972. 

Preemptor claiming as co-sharer on strength 


'’Shad 

only within the limits of the City or A ^ dvocst^ 

Y. D. 1941-64 

Jammu 


of lease— A'’sence of plea of fraud— Ere emptor if can 
show lease to be sale. 

Where a pre-emptor does not claim as a member of the 
villdge community but as a co-sharer on the strength of 
a lease of birt land for which he has to pay rent to the 
‘pukhtadar’ and there is no plea of fraud that it was a 
cloak to defeat pre emption, or other co sharers, it is not 
open to such a plaintiff to go behind the lease and lead 
evidence to show that it was a sale. The plaintiff cannot 
plead fraud to take advantage^ as a pre emptor. Such 
case'i of Interpretation of the title deeds of pre-emptors 
must be distinguished fiom ca‘-es of interpretation of 
the title deeds of vendees. {Madeley,/) J^ita Ram 

Singh v. Jagpeo misir. 196 j 617= 

’ 14 197^1941 E.D 907=1941 O.L.R 726 = 

(^41 0.W.N. 1122=1941 O A. 838 = 

1941 A.W.E. (Bcv.) 936 


Hip 


O 

U 


, ' Court 


'•f 


GAP* 
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PRE-EMPTION. 

Price paid by vendee — Proof of- 

In a claim for pre-empiion where the vendee esta- 
blishes that the balk of the amount slated in the sale 
deed was paid before the sub-registrar, it is the best 
evidence of what has been paid. It is not then neces- 
sary for ihe ('nurt lo determine the market price of the 
property sought to be pre enipled by other evidence 
{Abni,>ii i, J.C. and Mir Ahmad, /.) PESHAWAkl LaL 

z'. Dhakam CHand. 195 1,0 26=14 R. Pesh 8 = 

A I R. 1941 Pesn 62. 

Right of co-sharer — Principles — Co sharer — 

Sale to stranger — Demand by co sharer — Suit for 
partition by purchaser— Suit for preemption by co- 
sharer— parte preliminary decree in partition suit 
— Subsequent decree in suit of co sharer allowing pre- 
emption —Effect on partition suit — Decree in partition 
suit — If bars right of pre-emption. See 1940 Dig., Col. 
1039. CHAMRU I.AL V. SHVAM SUNl'ER LAL 

192 I.C, 248 = 13 E P. 449 = 7 B B. 368. 

■■ - Pi^ht of — Custom of — If mere personal right or 

right attached to land. 

Although the right of pre emption does not apply to 
British India generally, it has been adopted by cu’-tom 
in certain localities, and the custom as adopted in a 
particular locality must be in accordance with the law as 
it originally was. Therefore in places where the law of 
pre-emotion exists by custom, it must be regarded as a 
right annexed or attached to the land and not as a mere 
personal right. {Beaumont, C.J., Divatia and Sen, JJ.) 

Dashrathlal Chhaganlal?/. Bai Dhondubai. 

I.L.R. (1941) Bom. 460-195 I.C. 464 = 
14 R B. 34 =43 Bom L,R. 681 = 
A.I.R. 1941 Bom. 262(F.B.). 

Right of — Vendee having equal right of pre 

emption joining stranger with him in purchase — Such 
vendee purch istng stranger's shir: during pendency of 
pre emption suit hut after limitation — Effect of. 

It is true that by joining a stranger wjih himself a 
vendee with an equal right of pie-empiion 1 ises his right 
in the 6rst instance, but this loss of the right is not 
irremediable. If the vendee during the pendency of the 
pre-emption suit removes the defect by purchasing the 
stranger's share, the pre emptor cannot succeed irrej-pec 
tive of the fact that the subsequent acquisition takes 
place after the limitation has expired {Tek Chand^ 
Dm Mohammad and Beckett, JJ ) ALl MOHAMMAD 

V, MohuimadDIN. 43PL.R. 566 = 

A.I.R. 1941 Lab. 444 (F.B.). 
■ Right to claim — Conditions of— Occupancy ten- 
ant or tenant of garden or orchard — Right to pre-empt. 
See 1940 Dig., Col. 1039. KRISHNA BahaduR v. 
Ganga Prasad Sah. A.IR, 1941 Pat 36. 

- -Right to claim pre emption of part of property on 
Payment of whole price — If can be claimed in appeal for 
the first time, 

A pliintiff in a pre-emption suit cannot be allowed in 
an appeal by him to take up the position for the first 
time that he should be permitted to pre empt part of the 
property sold on payment of the whole price. {Bennett 
and Madeley, JJ,) GaURI SHANKAR v BaSHIR 
Ahmad. 1941 O W.N. 1306 = 

1941 A.W B. (O.C.) 388= 1941 O.A. 996 

"Right to — Question whether purchase by pre- 
emptor is benami — If relevant^ 

In the case of a claim for pre-emption the question 
whether the purchase by the pre-emptor is benami is an 
inadmissible notion. If the pre emptor produces money 
and has the requisite qualifications for pre empting, the 
Court has no cause for going into his bona fides or to 
trace the origin of the money which he has offered to 
pay. The basic principle is that after all the statutory 


PBESY. S. C. 0. ACT (1882), S. 16. 

right to pre-empt depends on certain qualifications and 
the production of money, and when those requirements 
are met with nothing else remains but to grant a decree. 
{Almond. J C and Mir Ahmad. /.) PESHAWaRI LaL 
z/. Dharam Chand. 195I.C 26 = 14R Pesh 8 = 

A.I.R. 1941 Pesh. 62. 

Right to-^Sale of land — Compromise^ if amounts 

to 

A pre-emption suit was decreed on payment of 
Rs. 1,800. This sum was deposited in Court and was 
taken out by the vendees. Subsequently, the pre- 
emptor applied for execution of his decree by being 
put in possession of the land and during the execution 
proceedings the pre-emptor and the vendee entered 
into a compromise whereby the vendees paid Rs. 2,(XX) 
to the pre-emptor to cover the cost of the land and 
the expenses incurred by him in the litigation and 
the pre-emptcj agreed that the suit should be 
considered as dismissed. Rs. 2 000 was paid in 
the presence of the Court which passed an order 
that the execution should be filed in full satis- 
faction. 

Held, that the question of whether a sale was a sale 
of land or not must depend on the circumstances of each 
particular case, and that there was an out and out 
sale of land by virtue of the compromise inasmuch as 
the land had vested in the pre emptor by virtue of the 
decree when he deposited Rs. 1,800 in Court and he 
was at the time of the compromise the absolute owner 
of the propeity of which he could get possession by 
execution {Almond. J^C. and Mir Ahmad. J^ INZAR 

GUL V. Hajab Gul. 194 I.O. 92 = 13 B. Pesh. 72= 

A.I,E. 1941 Pesh. 26, 

" " —Right to. with reference to part of property sold 
— When can be allowed. 

Pre-emption of part of the property sold can be 
allowed if the pre-emptor offers to pay the entire sale 
consideration for the part to which he has a rioht of 
pre-emption. {Thomas. C.J, and Agamvol. Jj) ALl 
NAQi r Zahur Husain. '196 1.0.449 = 

14 B.O, 178 = 1941 O.W.N. 1097 = 
1941 O.A 813 (2) = 1941RD 847 = 
19410.L.R. 687 = 1941 A.W.R. (Rev.) 862 (2). 

■■■■ ■ Suit fit — Decree on payment of price plus com^ 
pensation — Forum of appeal. 

The value of a pre-emption suit which is decreed on 
payment of price and compensation for improvements, 
does not include the amount of compensation for im- 
provements for purposes of appeal. The appellate 
forum must be determined on the basis of price made 
payable. A.I.R. 1923 Lab. 107. Foil. {Almond. /.C.) 
Mahomed ali jan v. Mirza Abdul H^kim. 

19310. 385 = 13 R. Pesh. 65 = A.IR. 1941 Pesh 14. 

-Transaction if a sale or lease — Factors which 

decide. See 1940 Dig., Col. 1040. MAHARAJA PANDK 
V. CALI Din PANt)F. A.IR. 1941 Oudh 12, 

PRESIDENCY SMALL CAUSE COURTS ACT 
(XV OF 1882), S. 9 — Calcutta Small Cause Court 
Rules. O. 5, R. 18 — Service of summons by registered 
post — Proof. .9^/ l940 Dig. Col 1040, ROM KSH CHAN- 
DRA DAsv. National Tob.acco Co. of India i td. 

1911.0. 636 = 13 B.O. 26L 
S. 16 — Scope and effect — Decree of Presidency 
^mall Cause Court — If becomes a decree of High Court 
for purposes of limitation for execution 

The law of limitation is dealt with in the Limitation 
Act and all questions relating to limitation must be 
decided with reference to the provisions of that Act, 
subject of course to the express provisions of any special 
or local law. S, 16 of the Presidency Small Cause 
Courts Act in no way affects the provisions of the Limi- 
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tation Act, and in the case of execution of a decree of 
the Presidency Small Cause Courts Act, the limitation 
applicable is that provided by Art. 182 of the Limita- 
tion Act. S. 16 has not the effect of making the decree 
by a Presidency Small Cause Court a decree of a High 
Court for purposes of limitation. {DhaiU and ChatUrji, 
JJ.) HANGANADHAM 2/ PONNA CHARAMMA. 

7Cut. LT 45. 

«■ ■■ -Ss 35 and 31 — Transmission order under S 31 
by Registrar — If judicial order. See 1940 Dig.. Cd 
1040. KAMNAKAYAN JAGANNATH V, RAI'HAGtiBINDA 
DeBNATH. 191 I.C 574== is EC. 269 

— S. 88 — Judgment'- Validity of — Cafe heard by 
■two judges and judgment prepared and signed by them 
— Judgment also signed tn ertor by third Judge who 
has not heard case — If invalidates judgment. 

Where an application for a new trial under S. 38 of 
the Presidency Small Cause Courts Act is actually 
heard by two Judges of the Court and the judgment is 
prepared and signed by those two Judges, but by some 
error the judgment thus completed is also signed by the 
third Judge who has had nothing whatever to do with the 
trial of the case, this error cannot be taken to detract 
from the validity of the judgment, and the superfluous 
initials of the third Judge cannot be said to make the 
judgment a judgment of that Judge also who has initialled 
it in error. {^Wadsworth. Jf) KUPPIAH CHETTY v 
SaRASWATI AMMAL. 1941 M W.N. 919 = 

1941 Comp- C. 334-A.I.R. 1941 Mad 769 = 

(1941) 2M.L.J.571. 

S. Z%—P(fwers of Full Bench under— Fresh 

findings of fact in conflict with those of trial Judge If 

•can be given — Procedure.' c -ao 

A Full Bench of the Small Cause Court under S. 38 

of the Presidency Small Cause Courts Act 
exercise appellate powers and has no junsdic ion o 

decide questions of fact. If it comes to the conclusion 
that the findin.-s of fact by the 

ported by evidence and are such as to ^ ‘ 
ence in revision, the proper procedure is E 

fresh findings of fact (which are in ‘.'’‘’f® ”3 

may be gone into afresh. C 334 = 

CHETTY%. SARASWATI AMMAU »“P 334 

1941 M.W.N. 919 = A.I.E. 1941^ M^.^769 ^ 

S, 43-Scope and effect of-lf ^Lordei 

law of relationship of .^ojght of latter to 

against tenant— If affects sub-tena 1940 Dig.. 

retain possession — Evidence Ac , * . • 

Col. 1041. VENKATA RAO ». SUBBA R • g^g 

13 E.M. 638 = 193 I.C. 251 = '.f f > J Ur 

S. 43- r/vi. ‘Jc.tl-C.P cJ, 

possession — Extension of — Power f 

B. 148. . c..v.on Tauses Court has 

Thejudgeof the Presidency 6xed by his order 

no jurisdiction to extend the Cause Courts Act, 

under S. 43 of the P^^^i^ency 

directing the bailiff to give p - ^ y.) 

Code, has no application to BENGAL v. TaJ 

The Official Trustee q ^ h. 

Mahammad. ^ TxTcnr.VBNCY ACT 

PEBSIDBNCT 1927). S 7. Proviso 

(III OF 1909), (as arising 

B. lt--Meaning and of title- 

vency Court — When ousted Q 

diction to decide. . u.,fpver in the language use 
There is no ambiguity Insolvency Act, by 

S. 36 of the Presidency ^ ^ise under 

^gislature, and the only 
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S. 36 for purposes of the proviso to S. 7 of the Presi- 
dency Towns Insolvency Act as amended in 1927, are 
alleged indebtnedess to the insolvent by a ihiid party 
and alleged possession by a third party of any property 
belonging to the insolvent. The proviso to S. 7 would not 
therelore come into operation unless the piOLtedings 
under S 7 involve the decision of such a maiter arising 
under S 36. If the third party summoned under S. 36 
admits his indebtedness to the insolvent or admits his 
possession of propeity belonging to the insolvent, the 
Court has power to deal with him under CIs. (4) and 
(5) of S. 36, If the person summoned under S. 36 
denies his indebtedness to the insolvent or denies that 
he has in his possession or pow’er any properly belonging 
to the insolvent, the Court has no power under S 30 to 
deal further with that person under S 3o and is pre- 
eluded from deciding such matters in insolvtmcy jurisdic- 
tion by the proviso to S. 7, unless all the parties agree. 
Where, however, the question is not whether the person 
summoned is indebted to the insolvent or whether he 
Is in his possession of, or has in his power, any pro- 
perty belonging to the insolvent, but whether the person 
summoned has a title to certain disputed property, the 
proviso to S. 7 is no bar to the jurisdiction of ihe Insol- 
vency Court dealing with and disposing of the matter 
involved. A matter may be said to arise under S. 36 of 
the Act. although no person may have been summoned 
and examined under that action. Similarly, even if a 
person has been summoned and examined uiu er S 36, 
the mere fact of his examination would not bring into 
operation the proviso to S. 7 unless the matter of the 
examina'ion is such as arises under S. 3b, and thus 
lelates to the irdtbtedness to the party examined to the 
insolvent, or to the fact of possession by h-m of property 
belonging to the insolvent. Where the depute between 
the Official Assignee and the person examined is not 
matter of possession but a matter of title to property, 
the matter is not one arising under S. 36, and the juris- 
diction of the Insolvency Csurt under S. 7 is not ousted 
by the proviso to that section. (Lobo,J,. OFFICIAL 
ASSIGNEE Z'. EBRAHIM VaLI & SONS. 

I.L R. (1941) Kar. 455. 

' 'S. 8 (1>— “Limitation—— Application for review— 
Limitation appli''able — Limitation Act, Arts 162, 173 
and 181. See 1940 Dig., Col. 1042. ThANWERDAS 
KaLUMAL, In re. 192 1C 721 = 

13 E.S. 199 = A.I,R. 1941 Sind 1. 

S. 8(1) — Pow’ers of Insolvency Court to review 

— Extent of — If subject to restrictions as nnber S. 47, 
C. P Code. See 1940 Dig., Col. 1042. ThaNWERDaS 
KaLUMAL, In re. 192 I.C. 721= 13 E.S. 199 = 

ALE 1941 Sind 1. 

S. 8 (1)— Right to apply foi re \ievs— Person 

not party to proceedings sought to be revievvet' — Remedy 
of. .S’/iT 1940 Dig., Col. 1042. ThanwEi-Das Kalu- 
MAL, In re. 192 I.C. 721 -- 13 R S 199 = 

ALE 1941 Sind 1. 
S. 9 (e) — Act of insolvency— Invalid attach- 

tnent — Effect— 'Attachment of property riot liable to be 
attached— If sufficient to support petition by crtdUor. 

No Court would adjudicate a debtor insolvent unless 
it Is satisfied that an act of insolvency specified under 
S. 9 of the presidency Towns Insolvency Art was clearly 
established by the petitioning creditor. Where the peti- 
tion of the attaching creditor <s founded on an alleged 
attachment as specified in S. 9 (e) of the Act, the 
property which is said to be attached mu«5t be such 
property of the debtor as can under law be attached in 
execution of a decree against biro. Where a licensee or 
lessee from the Government of India for the manufacture 
of salt deposits a sum of money with the Salt and Excise 
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Department of the Central Government in pursuance of 
a condition ptececient upon which he is granted the 
licence, as security for securing Government interests 
and for securing the due fulfilment and observance by 
the lessee of the covenants and agreements on his part, 
such a deposit is not liable to attachment in execution of 
a decree against him. because the amount cannot be 
regarded as a debt due to him until ail the transactions 
connected vsith the licence or lease are closed. An at- 
tachment of such deposit under O. 21, K. 52. C. P. 
Code, is not a legal attachment which would amount to 
an act of inst lvcncy under S. 9(^)of the Presidency 
Towns Insolvency Act. (Lebo, J.) LOUIS ThOMaS 
Pinto, in the matter of. I.L R. (1941) Ear. 60 = 

A.I.R, 1941 Sind 193. 

S. 9 (e) — Successive attjchnients — Last attach 

menl — If can be relied on for founding insolvency peti 
tion. See l94U Dig., Col. 1043. EbRAHIM Sait v. 
Metturalavam narayani Bank, ltd. 

191 I.C- 687- 13 R.M. 516 = (1940)- 2 M L J. 495. 

Ss. 10 and 14 — Disqualified proprietor — If can \ 
be adiu'liia'ed insolvent. 

If a debtor who applies to be adjudicated insolvent 
Satisfies, the condiiions laid down ljy the Presidency- 
Towns Insolvency Act, he is entitled to be adjudged 
insolvent under that Act notwithstanding that his estate 
or part of it is already in the hands of the Court of 
Wards. C.J and Punckridge^ J.') 

MOHAN BASAKZ^. MnlNUDDIN. 

I L.R. 1941)1 Cal 318 = 196 10.170 = 
34R.C. 181 = A.I.R. 1941 Cal 606 

" '-Ss. 12 and 13 — Practice — Act of insohency 

alleged in petition and facts set out in detail in affidavit 
f sufficient compliance. 

Where a Creditor's petition for adjudication states that 
the debtor has given notice to his creditors that he has 
suspended or is about to suspend payment of his debts, i 
and the affidavit verifying the petition shows that this is 
in fact the ca't, there is sufficient compliance with the 
law’s requirements. The petition and the affidavit! 
should be read together, and if the petitioning creditor 
sets out in detail the facts on which he is relying, the 
debtor can have no com^ laint whether the information 
is contained in the petition or the affidavit. {Leach. C* 
/. and Chandrasekhara Ayyar, /.) MaDHAVI.AL 

DESai V. BaLaBHai & .‘40NS 1941 M.W.N. 916 = 

54 L W. 438 = (1941)2 M L.J. 698. 

S. 13 (2) — Duty of ('ourt — Proof of debt — 

Decree obtained by creditor against debtor — If conclu- 
sive. 1940 Dig., Col. 1043. JkTHMAL NarandaS 
V. Mahadeo Ananiui l.L.R (1941) Bom. 166 = 
13R.B. 301 = 193 I.C 64 = A.I R. 1941 Bom. 62. 

— ^ 3 17 — .\pplicability — Transfer by debtor before 

adjudication — Suit by creditor under S. .S3, T. P. Act, 
after adjudication — I eave of Insolvency Court—Neces 
sity. See PROVINCIAL INSOLVENCY ACT, S. 28 (2). 

(1941)2M,L.J 684(F.B.). 

3. 23 (1) — Annulment of ad\udieation-~~ Effect 
of^Order directing assets to remain in hands of Official 
Assignee subject to further order — Construction, 

Under S. 23 (Ij of the Presidency Towns Insolvency 
Act, the effect of the annulment of an adjudication is to 
divest the Official Assignee of the debtor's property, 
which reverts to the debtor unless the Court by order 
appoints some one in whom it shall vest, not necessarily 
the Official .Assignee. Where the Court annulling an 
adjudication directed that the a'-sets should remain in 
the hands of the Official Assignee subject to the further 
order of the Court. 

Held, that the effect of that order was not to vest the 
debtor's property in the Official Assignee under S. 23 
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(1) of the Presidency Towns Insolvency Act but to cause 
such property to revert to the debtor on condition that 
the assets already in the hands of the Official Assignee 
were to remain in his hands subject to the further order 
of the Court. {Lort Williams, y.) MiRJA MaHOMED 
MaSRUR ALI Khan, in re. 

I.L R. (1941)1 Cal. 609. 

S. 25 (3) — Protection order — Effect of — If 

available as ground of exemption from imprisonment 
for failure to pay maintenance under S. 488(3), Cr. P. 
Code. See 1940 Dip., Col. 1043. EmPFROR v. MahO- 
MED Hussain. 191 I.C. 198 = 13 RB 166 = 

42 CrL.J. 101. 

S. 31 — "Duly made** — Meaning of’^Creditor 

denitd participation in dividend through fraud of insol- 
i,eni — Right to apply for order on other creditors to 
refund amount to make up dividend payable to excluded 
ere ditor. 

Where a person who is found to be a creditor has 
been denied participation in the dividend paid by reason 
of a fraud practised upon the Court by the insolvent, it 
must be held that the payment of dividend to the other 
creditors is not a payment “duly made” within the 
meaning of S. 31 of the Presidency Towns Insolvency 
Act. In such a case the Court, on the application of the 
creditor who has not participated, can order the other 
creditors who have been paid to pay back to the Offi.'ial 
Assignee, such amount each as would be necessary to 
make up the proper dividend payable to the creditor 
concerned on the amount of his claim, {Krishnanvami 
Ayyangar, /.) PaNCHaPAKFSA IYER, In re. 

54 L.W. 660 = 1941 M W.N. 928= 

(1941) 2 M.L. J. 847* 
S. 36 — Scope — Matters falling under. See 

Presidency Towns Insolvency Act (as amend- 
ed IN 1927), s. 7, Proviso. 

l.L.R (1941'i Kar. 455. 
(Rangoon), Ss. 39 (1) Cb) and 60 (2)— Suspen- 
sion of discharge — Courses open — Addition of appro- 
piialion order to a suspension order — P(.wer of Court. 
See 19-10 Dig., Col. 1044. KAMASWAMY NaIDU v. A. 
Y. Lazarus. 192 IC. 293=13 R.R.169 = 

AIR. 1941 Rang. 26, 

(Rangoon), S. 39 (2) (a), (d), and (e)— 

Case falling under — Proper order. 

The object of the order of the discharge is to enable a 
person to recommence with a clean slate and it is desira- 
ble that he should be given the opportunity of making a 
fresh start. But, on the other hand, it is undesirable 
that a man who has brought himself within the ambit of 
the Act, should, as it were, walk through the Bank- 
ruptcy Court without some period during which his dis- 
charge shall be suspended. Hence, in a case falling 
under S. 39 (2), Cls, {a), (»/) and (^) Court’s order 
should be an order suspending the discharge for a 
snecific time, ( Roberts, C.J and Elaeden, J.) M DO 

Carmo loro V. OFKici 'L Assignee. 

1931.0. 764 = 1SR.R. 266 = A.I.R. 1941 Rang. 127. 

Ss. 62 and 60 — Insolvent receiving salary less 

than R$. lOO as public semant-^Order for payment of 
portion of salary — Pinvers of Comt — Discretion. 

S. 60 of the Presidency Towns Insolvency Act 
does not interfere with the provisions of S. 52, 
Where the salary of an insolvent who is a public 
servant falls l>elow Rs. 100 per mensem, a "prospective 
order" for payment of a portion of his salary to meet 
the debts due to his creditors cannot be passed under 
S. 60 of the Presidency Towns Insolvency Act. But 
such salary, though below Rs. ICO, l>ecomes the insol 
vent’s property when paid to him, and therefore falls 
within S, 52 of the Act, It would then be open in Uw 
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to the Official Assignee to apply, after the salary has 
been received, for an order directing a portion of it to 
be paid over to him for the benefit of the creditors. 
Unless the circumstances are exceptional, the Court 
might refuse to pass such an order in view of the prin- 
ciple embodied in S. 60 of the Act and S. 60, C. P. 
Code. {^Leach, C.J. and Chandrasekhara Ayyar^J.') 

Official assignee of Madras i'. D’Silva. 

1911 M.W.N. 899 = 64 L.W. 420 = 
A.I.R. 1941 Mad. 906= (1941) 2 M.L.J. 591. 
Ss. 53 (3j and bX— Protection of purchaser — 
Burden of proof. 

Under S. 53 (3) if it can be shown that a purchaser in 
execution proceedings has purchased in good faith prior 
to the order of adjudication, his purchase cannot be 
assailed on grounds based on S. 51. The party seeking 
to validate an otherwise invalid purchase by relying on 
S. 53 (3) must show that he is covered by it. i^Pan- 
ckridge, J ) KEDARNATH SEN, Jn re. 

194 I.O. 423 = 13 R.C. 505 = A.I.E. 1941 Cal. 112. 
S 54— Receiver appointed in execution — Judg 
ment debtor subsequently adjudicated insolvent— Costs, 
charges and expenses incurred by receiver — If can be 
recovered from insolvent’s estate. See C. P. CODE| 

O. 40, R. 1 — Execution. I.L.R (1941) 2 Cal. 37. 

Ss. 56 and X\<q— A pplication to set aside transfer 

on ground of fraudulent preference— Adjudication order 

based on that transfer— If conclusive against creditor 
preferred— Latter not party to adjudication proceed- 
ings— Effect. , , , , 

Where one of the acts of insolvency on which an 

order of adjudication is based is fraudulent preference of 
one creditor over others, the order, so long as it exists 
is conclusive against the creditor who is preferred that 
that act of insolvency has in fact been committed, 
although he is not a party to the 

ines If he is dissatisfied with the adjudication order 
being based on the ground that the transfer to h™ te a 
fraudulent preference, he can appeal 

k.. rtrt «5o the order would operate against nim 

as res judicata in’an application by the Official Assignee 
a^Melhe transfer as a 

S. 56 of the Pte^de^y Towns InsoWency AcL^C^r.^y 

to repay in , every month and allowing 

creditor part Wert ^f—Tf operates as charge 

creditor to collect sam ^iphtor Payments after — 

or assignment— Insolvency ^ creditor. 

Right of Official Ass|gn OFUCIAL ASSIGNEE p. 

See 1940 Digo Col. p^jLWAY EMPLOYEES’ CO- 
SeCRETARY, M & , Tn 

OP.K..VK iiiz 

J- act. s. 52 

Code and proviso. Towns Insolvency Act is not 

S. 60 of the Presiden y When a Court makes 

at all concerned S 60 it does neither in fact 

an order of “ ^!Lhment of the property (or 

nor in form direct the insolvent. Neither 


PRESS (EMEEG. POW,), ACT (1931), S. 4 

S. 60 of the Presidency Towns Insolvency Act, 
(/Crishnaswami Ayyangar, J) P. D. CURHS, In re. 

54 L.W, 670=1941 M.W.N. 924= 

Q CO ny ^ (1941) 2 M L. J. 845. 

-to. bb (i; Construction— Relating to the 
property of the insotvenf'— Money decree against 
insolvent— Appeal from— If falls under S. 68 (1) {d). 

A suit relating to the property of the insolvent as con- 
templated by S. 69 (l) of the Presidency Towns Insol- 
vency Act means a suit which, if successful, will increase 
the assets distributable amongst the creditors or the 
defence of which may prevent the assets being dimini- 
shed- A right to institute an appeal which merely relates 
to a money decree against an insolvent is not a suit or 
legal proceeding relating to the property of the insolvent 
and does not fall within the powers given to the Official 
Assignee by S. 68 of the Act. {Beaumont, C.J. and 
Macklin, J.) ChaNDRAKaNT DEVJI v. NaRO'ITAM- 

d.aS Amarchand. 196 I.C 339 = 14 rb 123 = 

43 Bom L.R. 644 = A I.R 1941 Bom. 293 

(Rangoon). S. 103 A and Rangoon Citv 

Municipal Act (1922), S. X^-S. m A of the Insol- 
vency Act, t' impliedly repealed by S. 12 of the Munici- 
pal Act— Effect of harmonious construction- Certificate 
— Contents, 

S. 103-A of the Presidency Towns Insolvency Act is 
not impliedly repealed by S. 12 of the Rangoon City 
Municipal Act. It is quite possible to read the two 
sections together by saying that their combined effect is 

that an undischarged insolvent is disqualified for election 

but that his disqualification only ceases when he gets his 
discharge plus the certificate mentioned in S. 103 A 
It may not be necessary that there should be a Separate 
document headed “certificate”; but there must be some- 
where in the record a statement by the Court granting 
the discharge that the insolvency of the insolvent was 
caused by misfortune without any misconduct on his 
part. {Sharpe, J.) MaRTIN v. WELLINGTON. 

cjc mao^rtino c ^941 Railg.L.E. 616. 
Ss. 108 and 109— Scope and effect of~Attach 

ment of estate of deceased debtor in execution— Subse- 
quent order for administration under S 108— Effect of 
on attachment— Preferential fight, 1940 Die Cnl 
1047. D. D. Italia v. Official assignee of 
Madras. I.L.R. C1941) Mad. 398= 193 i n 4fins= 

13 E.M. 701 = A.I.E. 1941 Mad! 183 = 

(1940) 2 M L J Q79 
Ss. 116 and 56-AppIication to set aside trans- 
fer on ground of fraudulent Preference— Adjudication 
order based on that transfer— If conclusive aeainst 
creditor preferred— Latter not party to adjudication 
proceedings. See PRESIDENCY TOWNS iNPOLVENrv 

ACI'. Ss. 56 AND 116. 45 C W N 44i 

PRESS AND EBGISTEATION OF BOOKS AHT 
(XXV OF 1867). Ss. 1 and9— “Boc.fc or pamphlet’’-- 
Single sheet of paper containing article on current tonic 
—If book or pamphlet. See l940 Dig.. Col 1047 
MADHUSUDAN MAHANTI V. bMPEkOR. ' 

42Cr.L.J. 78 = 7E.R 14R 

S. 16— Scope— Conviction and sentence— Leaa! 

lity. See 1940 Dig., Col. 1048. MadhusudAN 
MAHANTI ». Emperor. 42 cr L. J 78 = 

7 B E. 146. 

PEBSS (EMERGENCY POWERS) ACT (XVttt 
OF 1931), S. 4(1) (a) and W-AppluabiUty—^ 

hortation to labourers to raise cry of revolution and to 
destroy present social order by bloody revolution— 
Ref erence to masters or exploiters— Effect of—jff^n^ 
under Act. 

The petitioner, the keeper of a press published a poem 
entitled “Labourers^the mainstay of the world”, Rh™ 
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i'lUr aha, exhorted the labourers in these words. 
‘‘Labourers. Raise now the cry of Revolution. The 
Heavens will tremble, the universe will shake and the 
6ames of revcjiution will burst forth from land and water. 
You wno have been the subject of exploitation. Now 
dance the fearful dance of destruction on this earth 
Truly, labourer.-^, only total destruction will create a 
new >'orhl order and that will bring happiness to the 
whole woild”. 

(. 1 ) 'hat it could not be said that these words 
tended to bring into hatred or contemp' any class or 
section of f!is Majesty’s subjects; the words “masters or 
exploiters*’ wete too wide to denote a definite or ascer 
tainable class so as to come with Cl. id) of S. 4 (1) of 
the l're^s Act and the poem did not therefore come 
within the mischief of S. 4 ( 1) (r/); (2) that the revolu- 
tion contemplated by the poet was clearly revolution 
through violence, and that the exhortation was obviou>ly 
an exhortation to the lab'-urers to destroy the existing 
social order and to destioy it by force and vio'enre, and 
clearly came within S,4(l)(<2) of the Act. Bloo' y 
revolution and forcible and violent destruction of the 
present s-tcial order involved all kinds of cognisable 
offences involving violence and would in all ptohabilit) 
involve murder, and it was unnecessary to ‘how that the 
words ten- led to incite to or to encourage the commission 
of a particular offence or offences, {Harries, C .J. 
Dhavte and Manohar Lall. J J.) RaDKI NaKAIN 

Chief ShC'^ETAkv to thr Government of 
Bihar. 194 I C. 273 = 42 Cr L J. 548 = 13 RP. 702 = 

7BR. 743 = 1941 A.WR fSupp)12 = 
1941 0 A (Supp.) 302=22 Pat.LT. 260 = 
1941 P.W.N. 151-A.IR. 1941 Pat. 132 (S.B.) 

' Ss. 30, and 23— and extent of the 
jurisdtfhon of High Court — Proceedings under S. 7 
( 1 ) — J f can he questioned. 

The Cress ( Emergency Powers') Act l93l deals with 
the exact scope of the powers of superintendence which 
the High Court is to have in respect of these matters 
and con'-equently the High Court cannot travel beyond 
the powers so conferred and so delimited. Under S. 30 
of the Act the jurisdiction of the High Court is expressly 
barred to question a proceeding unrler S 7(1) of the 

Act {Bosf, J.) Deshpandf V. Emperor. 

191 1.C 296 = 42Cr.L J. 108-13 R.N. 193 = 
1941 N.L J. 44 = A I R. 1941 Nag. 97. 

PRINCIPAL AND AGENT. See atso ComKACT 
ACT, Ss. 182 TO 213. 

Bank nianager authorised to certify cheques— 

Certification c -ntrary to instructions — Effect on rights of 
innocent third parties in respect of cheque See Hankkr 

and customer. A.I.R. 1941 Ca 1. 372 

« 

■ 'Contract of personal liability to perform by 
agent— Contract on behalf of Government — Liability of 
agent in the first instance if affected. 

There is nothing to prevent an agent from entering 
into contract on the basis that he is himself to be liable 
to perform it as well as his principal. Where certain 
statutory Commissioners express themselves in a contract 
to be acting “on their own behalf as well as on behalf 
of and with the approval of the Government of the 
province of Ontorio", the words ‘on its own behalf* are 
prima facie directed to separate liability when read In 
conjunciion with the words that follow, idi \ “as well as 
on behalf of “the Crown, such a provbion would make 
them liable in the first in'^tance, though they are said to 
be acting on behalf of the Crown. {Lord Lnxmore.) 

International railway Co Niagara Parks 

COMMI'^SiON. 197 I.O 186 = 1941 OA 901 = 

1941 A.W.E. (P.O.) 76= A.I.R. 1941 P.0. 114» 


probate, 

' • 

Conversion — Agent purchasing goods for princi- 
pal with own money and on his own responsibility— 
Title to goofis — If passes to principal — Agent pledging 
goods — Liability to principal for damages for conversion 
— Position of agent vi^ a vis principal— If that of unpaid 

seller. iQjQ Dig.. Co). 1049. VenkataSUBBAYVA 
V. Satyanarayanamurthi. 193 I.C. 356= 

13R.M. 657 = (1940) 1 M.L.J. 465. 

■ Liability of agent — Agent let into possession to 
realise rents from tenants — If can challenge title of 
principal to receil e moneys realised by him. 

A person who Is let into possession as an agent, on 
behalf of the principal to reali^e rents from tenants, can- 
not challenge ihe title of the principal to receive the 
moneys realised by him. {Fazl AH and Manohar Lall, 
JJ.) Dl-B PRASANNA MUKHERJl V. I.AKHl 
NaraYaN MaNDAl 196 I C. 641 = 14R,P. 222 = 

8 BR. 67 = 1941 P.W.N. 666. 

Mortgage in favour of firm’s agent^Use of 

firm’s seal —Inference. 

Where the money advanced was the firm's money, but 
the mortgage was in favour of the firm’s agent the 
mere fact that he used the firm’s inittals would not 
shriw that the transaction was entered into by the firm, 
{Mya Ru and Mostly, JJ,) MAHOMED OSMAN Z'! 

Jambulingam CHEITIAR. 196 I.C 221 = 

14R.E. 30 = A.I.R 1941 Rang, 122. 

Relationship of — Contract for remuneration*— 
Construction — Principles. 

Where a firm m one place introduces a customer to 
another firm in anothtr place and both embody 
in an agreement their terms of remuneration to ihe 
former firm, the relation-hip of that firm is that of an 
agent of the latter firm. In such a case the agent cannot 
recover hi.*- remuneration unless he shows that the written 
conditions of the written agreement have been fulfilled. 
The contract being in writing it must be strictly con- 
strued in accordance with its terms. Where it is sue* 
cinct, the subsequent !)ehaviour of the parties cannot be 
taken into consideration. {Davies^ S.ANGHl r. RAJA 

Cycle and motor Garage, Ajmer. 

1940 A.M.L J 74. 

Suit against^Prayer for relief in the aiterna’* 

tive—Oecree against one only— Appeal by him— Proper 
parties — The other, H can be made a party after limita* 
tion. 

Where a person has contracted with another upon the 
footing that the latter if an agent and is in doubt 
whether to proceed against the principal or against the 
self styled agent and makes each of them defendants in 
the alternative and obtains judgment against one and 
the other is dismissed from the suit, the unsuccessful 
defendant cannot, by omitting to join the successful 
defendant as a respondent in the appeot and then show- 
ing that the latter was really liable, deprive the plaintiff 
of his right to establish his claim. When the right of 
appeal against the dismissal of one of the defendants 
from the suit is time barred, the latter is entitled to hold 
the decree in his favour and it is ‘a sul>stantive right of 
a very valuable kind of which he should not lightly be 
deprived of; and so he cannot be joined as a respondent 
to the appeal thereafter. {Roberts, CJ. and PUgdcn.J.) 
Skin DaSS ?•. Lakhajeb. 

1940 Rang.L.R. 693= 194 I.C 306= 13 R R. 301 = 

A.I.R. 1941 Rang. 63. 
PRINCIPAL AND SURETY. See SURETY. 
PRIVY COUNCIL. See PRACTICE, PRIVY COUN- 
CIL. 

PROBATE. 

(1) Wilis. 

(2) Succession Act. 
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PEOMISSORY NOTE. 

See (1) negotiable Instruments. 

(2) Negotiable Instruments Act. 

PROVIDENT PUND — Amounts contributed — Liabi- 
lity to attachment. See C. P. CODE, S. 60 AND O. 21, 
R- 46. A.I R. 1911 Rang. 256. 

Amounts contributed— Nature of interest of 

subscriber in — Liability to attachment. See T. P. ACT, 
(1882), S. 19. A.LE 1941 Rang. 239. 

PROVIDENT FUNDS ACT (XIX OF 1926), S. 2 

(d)— “ Gi>vernnii7it Proiident Fund"' Rules of private 
body approved by Gtvernnieni — Sufficiency, 

S. 2 (t/) requires that the ‘fund’ should be constituted 
by the authority of the Government. The mere fact 
that the Provident Fund Rules framed by a private 
body have been approved by the Governn ent, is not 
sufficient to show that the fund to wh’Ch the rules relate 
was constituted by the Government in the absence of 
proof that the Government made any rules requiring the 
private body to maintain the Provident Fund. {Shide, 

y.) Ahmad Hussain v . Beli Ram. 

A.IE. 1941 Lah. 168 

PROVIDENT FUND RULES. R. 17, Note 1— 
“Judicially separated’'* — .Meaning of — Hindu wife recei- 
ving separate maintenance from husband under decree — 
If can be excluded from participation in fund. See 19^10 
Dig., Col lC5l. Subhadkammal Kannammal. 

193 I.C. 329 = 13 R M 660 = f 1940) 1 M L. J. 715. 

PROVINCIAL INSOLVENCY ACT (V OF 1920), 
Sfl. 4, 25^2; and 75 (1), Decision as to 

right to present petition — Second appeal. 

The words of any nature whatsoever’ used in S. 4 of 
the Provincial Insolvency Act do not include or embrace 
within its purview the determination of the question 
whether the debtor has a right to present the petition 
for insolvency » Such a decision is contemplated on y 
under S. 25 (2). Hence where a District Judge in appeal 
sets aside the decision of the civil judge and holds that 
the applicant was not entitled to present a petition for 
adjudication and dismisses his application, the order is 
one under S. 25 (2) of the Act and no second appeal 
lies to the High Court under S. 75 (I ). proviso (2). 
{jGulam Hasan, J.) DULLU ^ISKI LaL. 

1961,0.881*1941 O.L R. 79d- 

1941 O A 913=' 1941 A W.R. (C C.) 347- 
1941 A.L.W. 1033=1911 O.W.N. 1218. 

Ss 4 9 and 2 b—Fcnvers of Court— Petition by 

Legality. Pniirt has no power or discretion to 

The a credUo? against a debtor on 

dismiss an application by ^ 

the ground ^ the Insolvency Court to 

difficult or complicated o cannot refuse to decide the 

decide, the “ !ties to a regular suit. (Burn 

questions or relegate th^P^^^^ NARaSIMHA 

and Happen, w w 797 = 64 L.W. 278- 

action altcs‘<li^ ''"“."Tn/olvency Act gives jurisdic- 

S. 4 of the o deal with matters which 

tion to the 1"!“' its jurisdiction, but a creditor 

were not could not have filed a suit to 

who under the old law couia 


le old be given by its terms any 

establish a right ““'j* JJ” couft. The right of suit 
right to move tbf 1"®°' ^ 3S part of the insolvent s 

to establish a claim to proper y ^^der 

estate lies Act and this is true whether the 

item frf) of S. 59 of the A« by virtue 

light is exercised m the Insoiven y 


^ PEOV. INSOLV. ACT (1920), 8 9. 

of the jurisdiction conferred on it by S. 4, or by way of 
separate suit in the appropriate Court. Where, there- 
fore, the Court is called upon to exercise ju-i-diction 
under S. 4 for declaring a transaction as fictitious, it 
should be tor the receiver to move the Court in this 
behalf, and a creditor should not be allowed to do so in 
his own name even with the permission of the Court. 
{Biswas and Roxburgh, JJ.) MT. GakIBIA |;ibI v 
Official Receiver. 73 C.L.J, 226= 

A.I.R. 1941 Cal 298*. 

—S. 4— Scope— Adverse decision against Official 

Receiver in Civil Court— Proper remedy— Application 
to Insolvency Court— Civil Court’s decision— Ii can be 

challenged or questioned. See 1940 Dig., Col. 1052. 

Arunachalam Chettiar V Official Receiver* 
COIMBATORE. 193 I.C. 138 = 13 E M. 624'. 

Ss. 4 and hZ^Powers of Court under S.^^ 

Questioning transfer not falling under S. 53. 

It is open to an Insolvency Court to try a question 
under S. 4 of the Provincial Insolvency Act relating to 
the fictitious character of the transfer even ihout>h it 
does not fall under S. 53 of the Act. {Benn,t and 
Ghulam Hasa*-, JJ) AVADH RAJ hlNt.H v 
MANGREY. 194 I C. 600 = 1941 A.WR (c C ) 186 = 
14R.0 16 = 1941 A.L.W. 590 = 1941 O.L.R. 508 = 

1941 O.A. 481 = 1941 O.W.N. 752 = 

air. 1941 Oudh 403* 

Ss 4 and 63 Remedy under^Trans/er by 

insolvent and transfer by transferee 

The remedy in respect of a transfer by an insolvent 
may be asked for in the alternative, either under S. 53 
or under S. 4 of the Provincial Insolvency Act if the 
transaction is proved to be fictitious; but the remedy in 
respect of a second transfer by the transferee can only 
be obtained from the Insolvency Court in exercise of its 
jurisdiction under S. 4. {Biswas and Roxburgh JJ\ 

MT. Garibia Bibi V. Official Receiver ’ ' 

73 C.L J. 225 = A.I R. 1941 Cal. 298 

Ss. 4 (2) and 53 -Decision in proceeding under 

S. ZZ—Res judicata. See 1940 Dig., Col. 1052. ASIA 
Khatun V. Amarendra Nath Basu. 

191 I.C 783 = 13 RC. 283 

S. 6 (b)— Act of insolvency— Transfer of interest 

in immovable property. See 1940 Dig., Col 1053 
CHANAN MAL V. GOBIND SaRUP. 191 I C. 414=* 

, 13R.L. 290 

S. 6(e)— Act of insolvency— Sale of property 

for arrears of rent under Madras Estates Land— Effect 

of. See 1940 Dig., Col. 3053. Venkatesa Mudali 
V. Desappa mudali. 193 I.C. 787= 13 E.M 713=b 

A.LR. 1941 Mad. 99 (1)=(1940, 2 M.L.’j. 666 

S. 9— Petition for adjudication of joint Hindu 

family firm— Names of proprietors given in heading and 

body of petition— Amendment of petition— If should be 
allowed. See 1940 Dig., Col. 1054. POHLO Mal v 
Basant Ram mehr Chand. 

IL R. (1941) Lah. 66 = 192 I C. 632= 

18 EL. 388 = 43 P L.E. 363. 

Ss. 9 and 79— Rules under S. 79 framed by 

Lahore High Court, R. 3— Joint Hindu trading 6rm— - 
If can be adjudicated as such. *5*^^ 1940 Dig. Col 

1054. POHLO Mal v. Basant Ram Mehr chand * 

I.L.E. (1941) Lah 66 
192I,C. 632=13R.L.388=43F.L3 S63 

— S. 9(1) {^i)— Deferred do7ver^If a debt under 

the section— Nature of wife s interest. 

A Mahomedan husband’s liability to pay his wife’s 
deferred dower is a ‘debt* within the meaning of S. 9 (JY 
lb) of the Provincial Insolvency Act in respect of which 
a petition for adjudication as insolvent could be filed 
The interest of the wife is a vested and not a contingen' 
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one. It is not liable to be displaced by the happening 
of any event, not even her own death, because her heirs 
can claim the money, if she dies. {Bose, J.) BiBl 
JANBI V. ABB\S Ali. 195 I 0. 706= 14 R.N. 67 = 

1911 N L.J. 181 = A.I.R 1941 Nag. 167 

• 

S, 16 — Order of sub'-titution — When niay be 

made. .SV,? 19-10 Dig., Col. 1055. LORIND SINGH v. 
GuLab sisoh. 191 IC. 654 = 13 E L 324- 

S. 16 —Scope and object of Creditor suhstitnled 

in place of original petitioning creditor — Right to take 
advantage of date of original petition — Original peti' 
tioner not qualified to file petition — Efe t. 

The object of S. 16 of the Provincial Insolvency Act 
is to prevent other creditors from being injured by the 
action of one creditor who by reason of collusion or 
otherwise may n )t diligently prosecute his petition; a 
second creditor who is sub-tituted under 5. l6 on the 
ground that the original petitioning creditor was not 
prosecuting with due diligence, gets the benefit of the 
date of the original petition, no matter how much later 
may be the date of his own introduction into the case. 
The mere accident of the fact that the creditor who 
originally filed the petition should turn out not to have 
been qualified to do so will not prevent the subsequent 
creditor, who but for that petition might well ha\e filed 
one himself, from taking advantage of its date. The 
creditor substituted under S. 16 cannot be compelled to 
prove the qualification of the original creditor to file the 
petition. {Happell, J.) VeNKATARATNAM f'HETTl 

Z/. Venkatavya. 54L.W. 648 = 1941 M.WN 994 = 

(1941)2M.L J. 778. 

■ ■■ " — Ss. 17 and 38 — Adjudication after death of 
debtor —Legal representative if can enter into composition. 

Where a debtor dies and an adjudication order is 
passed subsequently, his legal representatives can enter 
into a composition with the creditors. Composition with 
creditors is one of the proceedings for the realisation 
and distribution of the property of the debtor and so 
would come under S. l7 of the Provincial Insolvency 
Act. {Clarke, /.) KISaNI.AL v , GulaM DaSIGIR. 

196 I.C. 67=14 R.N. 81 = 1941 N.L.J 218 = 

AIR. 1941 Nag. 238. 
S. 25 (2)— Applicability — Decision as to right to 
present petition. See PROVINCIAL INSOLVENCY ACT, 

Ss. 4, 25 (2) AND 75 (1 ), Proviso (2). 

1941 O.W.N. 1218 = 1941 O.A. 913. 

— S. 27 — Time for applying for discharge— 
Starting point — Order fixing time challenged in appeal 
and revision. 

Where an order of the Insolvency Court fixing a year 
for the insolvent to apply for discharge, is challenged by 
way of appeal and revision, the original order of the 
Insolvency Court is not the final order in matter and 
time for applying for discharge should be calculated 
from the date of the order in revision. {Bennett and 
Gkulam Hasan, JJ.) HaSaN ABBAS ALI KhAN z/. 
ABDUL Rahman. 193 1.0.776 = 13 R.O. 606 = 
1941 O.W.N. 687= 1941 A.W.R. (C.C.) 165 = 

1941 A.L.W. 439 = 19410 A 363 = 
1941 O.LR. 341 = A.I.R 1941 Oudh 308. 

S. 27 — Time fixed under — Power of Court to 
extend — Limits, 

A Court has jurisdiction to extend the time originally 
fixed under S. 27 of the Provincial Insolvency Act for 
an application by the debtor for discharge, after the 
expiry of the time but before an order of annulment is 
passed under S, 43 of the Provincial Insolvency Act. 
{Bennett and Ghulam Hasan, J/,) HASAN ABBAS 

ALI Khan v. Abdul Rahman. 193 I 0 776 = 

13 R.O 606 = 1941 O.W.N. 687 = 
1941 A.W.R. (0.0.) 156 = 1941 A.L.W. 439 = 


PROV. INSOLV. ACT (1920), S. 28. 

1941 O.A. 363=1941 O.L.R. 341 = 

A.I.R. 1941 Oudh 308. 

Ss. 27 (2) and 43 — Scope and construction of — 

Insolvent applying for discharge — Default — Court if 
bound to annul adjudication — If can enlarge time fixed 
for discharge at the instance of creditor or suo motu. 

S. 43 of the Provincial Insolvency Act must be read 
as subject to S. 27 (.2) of the Act. Where an insolvent 
after applying for his discharge within the time fixed 
does not appear on the day fixed for hearing, the Court 
is not bound to annul the adjudication when a creditor 
applies for extension of the time fixed for applying for 
discharge. S. 27 (2) imposes no conditions on the 
powers of the Insolvency Court to enlarge the time save 
the existence or proof of a sufficient cause and a fortiori 
it is open to the Court to extend the time instead of 
annulling the adjudication, and the Court can exercise 
Its powers either of its own accord or at the instance of 
a debtor or a creditor. {Thomas, C J. and Ghulam 
Hasan, J.^ MUNIR-UD-DAULAH DlLAWAR HUSaIN 
V. ABUUR Rahman. 1941 O.W.N. 1190 = 

1941 O.A. 897 = 1941 A.W R. (0 C.) 335. 

S. 28 — Joint Hindu M.takshara family — //i- 

solvency of father — Position and rights of receiver. 

The effect of the insolvency of a member of a joint 
Hindu Miiakshara family is to vest his interest in the 
joint family property in the receiver who, so to say 
steps Into the shoes of the former. If the insolvent 
happens to be the father of the other coparceners of the 
joint family consisting of himself and his descendants, 
the receiver in insolvency would have all the powers 
which the insolvent had. The receiver would thus be 
able to bind by his sale the share of the other copar- 
ceners, if the insolvent himself could have sold for those 
debts of his the joint propeity including the share of his 
descendants, that is to say, the recei.’er will have the 
powers to bind the non-insolvent coparceners by his 
sale of the entire joint properly, provided the family at 
the time of his sale was still undivided, and provided the 
sate is for the liquidation of the personal debts of the 
father (insolvent) which were not of immoral nature. 
The position, therefore, is that he steps into the shoes of 
the father who has become insolvent. In accordance 
with this principle he will not be entitled to take posses- 
sion of the entire joint undivided properties, but would 
only be entitled to joint possession with the other non- 
insolvent coparceners of the family. {Mitter and 
Khundkar, JJ,) GANGADHAR DAS V. NlHAR 

_ 46 O.W.N. 329. 

S 28 — Proceedings against insolvent — .\djudica- 

tion of mortgagor during pendency of mortgage suit— 
Decree and sale after appointment of receiver — Re<ever 
not impleaded— Receiver, if bound by $^\e.See\9S9 
Dig.. Col. 994. INDIAN COTTON Co.. Ltd. r. RAM 
charanlal. I.L.R. (1941) Nag. 659. 

Ss. 28 and 29— Scope and applicability. See 
1940 Dig., Col. 1056. Chidambaram Chkttyari/. 
U. Maung Maung. 1911.0. 690 = 18 R.E. U7, 
-S. 28 (2)— Applicability— Debts prova' le in 
insolvency— Hindu insolvent— Claim by mother and 
unmarried sisters for arrears of maintenance, marriage 
expenses residence and clothing— Suit without leave of 
Court— Maintainability— S. 34 (2). See 1940 Dig., Col. 
1056. Ranganayaki Ammal f/. Rajagopalaswami 
Naidu. 191 1.0 670 = 13 R.M, 519 = 

„ (1940) 2 M.L,J. 239. 

— Applicability — Transfer by debtor 
before adjudication — Suit by creditor to set aside uiuier 

S. 53, T . P. Act, after insolvency — Leaie of Insoli'eney 
Court — Necessity. 

A suit by a creditor under S. 53 of the Transfer of 
Properly Act to set aside an alienation made by the 
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PROV. INSOLV. ACT (1920), S. 28. 

debtor before he is adjudged an insolvent is maintain- 
able without the leave of the Insolvency Court under 
S. 17 of the Presidency Towns Insolvency Act or S. 28 of 
the Provincial Insolvency Act as the case may be. The 
properly transferred by the debtor before insolvency 
does not form part of his estate whLh will at once rest 
in the Official Assignee or Official Receiver. It will 
vest only when the Official Assignee or Official Receiver 
or a creditor obtains a declaration that the transaction 
offends against S. 53, T. P. Act. If the creditor desires 
to make the Official Assignee or Official Receiver a 
party to the suit, the leave of the Insolvency Courtis 
necessary. i^Leach, C.J.^ Krishnaswami Aiyangar and 
Chandrasekhara Ayyar, //.) CHIDAMBARAM 

ChettiaRi'. Sella Kumara Goundan. 

54 L.W. 495 = 1941 M.W.N. 942= 
AXE. 1941 Mad. 903 = (1941) 2 M.L.J. 684(F.B.). 
— ■ S. 28 (2l^Hindu Law — Partition suit by minor 
son — Insolvency of father — Sale of minor’s share of 
family property by Official Receiver — Validity — Filing 
of suit — If effects severance of status. See HiNDU 
Law— Partition. 1941 M.W.N. 778. 

’ S. 28 (2) — Scope and effect — Bar on rights of 

trediior. 

The provisions of sub S. (2) of S. 28 of the Provincial 
Insolvency Act do not create any right of suit which 
does not otherwise exist; they operate as a bar on the 
rights of creditors in respect of remedies, suits and pro- 
ceedings otherwise existing. That bar is in itself subject 
to an exception, namely, that permission of the Court 
may remove it. But permission of the Court operating 
as an exception to the bar created by the sub-section 
certainly cannot give the creditor any right which he 
has not apart from this sub-section. (^Biswas and 
Roxburgh. //.) MT. GARIBIA BIBI v. OFFICIAL 

Receiver. 73 O.L.J. 225=A.I.R. 1941 Cal 298. 
■Ss. 28(2) and (7) and 61 (D-Scope and 


PEOV. INSOLV. ACT (1920), S. 37. 

Where a notice issued to a creditor to produce details 
of what IS owing to him together with the evidence 
thereof, hreatens h.m that if they are not supplied h“ 
name w.ll be struck otf the schedule, the latfeVpart s 

rrrrr since rtrs not in accordance with the prov 

sions of S 33 of the Provincial Insolvency Act The 
debt can be proved at any time before discharge and an 
official receiver is legally incapable of directing the 
striking off of a creditor from the schedule for failure to 
produce the necessary evidence. (Davus.) BiRom 

Ct^D . Dhanna Lal 1940 A.M.L j. 84 

S. 33 Proof of debt — Mode of T04ri n* 

Col. 1057. Allahabad Bank, ltd ^lahor?^*' 
Special Official receiver, Punjab ^ 

192 I. 0. 414- 13 E.L. 373 =A.I.E, 1941 Lah R 

Ss. 34 (2) and 28 (2 ) — Obligation of insolvirit 
to pay maintinauce to brother’s widow under HifT,. 

Law— If debt provable in insolvency—Suit for arrears 

“Soinst Receiver-Maintainabilitv 

The obligation on the part of an insolvent under the 
H.ndu Law to pay maintenance allowance to his 
brother s widow ts a debt provable in insoivencv as laid 
down in S. 34 (2) of the Provincial Insolvency Act His 
liability IS not a personal liability, hut a liability which 
has got to be met from the property which he inherited 

from his father and this property is now vested in the 

receiver for the benefit of the creditors. If the brother’, 
widow has a charge declared upon the property in res 
pect of her maintenance allowance by a competent Courf 

the receiver may be compelled to pay the money out of 

the estate in his h.inds. But in the absence of a charae 
she can only rank as an ordinary creditor and r.n 
the liability in insolvency proceedings. A suB S h^for 
arrears of maintenance allowance is not, therefore ma* 
tainable against the receiver. {Mukerjeaand Pnll. l 
//.) NIRODA SUNDARlDEBYA^./KSHlTlfHCHTN; 

Ss. 35 and 37— Order of annulment' Canf 'o ♦ * 

c.. r\i ^ Caution to 


€ffect of-Exscut.on levied and be observed. dTrr 1939 Dig., Col. ’ 99'6 

admission of insolvency petiUon - Offlctal Receiver I L.B (•■19411 ”■ 

right to claim assets. . c o-r a 1 .. Nag. 600. 

S. 28 (2) of the Provincial Insolvency Act excepts « 4.. _ 

from its operation the other provisions of the Act in- 
eludings. 5l, and it is therefore clear that the Official 
Receiver's title to the property of the insolvent does not 
extend to the assets realized in the course of execution 
levied against the property of the insolvent before the 
date of the admission of the 

(Pataniali Sastri. /.) GURWavya f Off,c,al 

63L.W.3D/ ^ MX.J.406. 

S 28 (4)— Construction and scope— Devolution 

Dig.. Col. 1057. SuraVYA zt. Mad. 345 


S. 37 — Annulment of adjudication Int ' 

tion of order— Absence of an appointee and ves^^nf^* 
Debtor, if could claim property back from 

See 1939 Dig., Col. 997. Meghaji v. V. D. Bhake 

S. Zl-Pmner of appoififf.^' 4‘l0. 

The persons in whom property vests under S ^7 f 
the Provincial Insolvency Act have full power to rf i 
with the property vested in them and can proceeH 
distribute the estate. i^Tek Chand and Beckett r r\ 
NIZAM KHAN V. HUKAM ChaND. 43 p ^ 

A.I.E. 1941 Lah. 316 

-S. 21— Scope— Decree against debtor bpf 
adiudicaiion— Annulment of adjudication for failu^^f 
apply for discharge— Execution of decree and reaY 
tion by creditor— Subsequent order of vestinr 

S,yj^Effect of on fruits of execution, 

fT s — Wi A creditor of an insolvent obtained a mon#.v ^ 

2S vests in before the order of adjudication was passed The^T 

insolvent _ after adindf judication was ^“bsequently .nnulled by the InTolvency 

Court under S. 43 of the Provincial Insolvency Ar- f 
failure of the insolvent to apply for discharge with°*^ 
the time prescribed, but no order under S 37of th*' 
Act was passed then. After the annulment the credit 
executed bis decree and realized the money due to him 
The Insolvency Court subsequently made an ordl* 
under S. 37 revesting the properties of the insolvent i 
the Official Receiver. 

that the amount realized by the decree-hoM<. 
in execution after the date of the annulment and h^f 
the revesting order could not be affected by such orde^ 


favour of insolvent tn assign. 

Official by an insolvent after the 

A decree for costs obtain 7 j^geeiver under 

order of adjudication vests 1 , i^^ncy Act, and the 

S. 28 (4) of the it. 

insolvent is not competent SATVANARAYANA- 

kataramana Roo and HoiW » _ (1941) Mad. 824 = 
MURTHId. PAPAYYA 753 = 1941 M.W.N. 539 = 

- (1941) 2 M.L.J. 834. 

lA I.E. 1941 Mad. 713 

S, 33— creditor's name- 

Notice threatening striking ft 

legality. 

Y. D. 1941—55 
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and should be exclude:! from its scope. {Paiaujali 
Sastri.J.) VEERAWAV. KOTIREDDI. 

1941 1VI.W.N. 350=53 L.W. 466= 
A.I.R. 1941 Mad. 588 = (1941) 1 M.L.J. 637 

S 37 — Scope — Vesting order under — Effect of. 

Where the property of an insolvent is vested in the 
Official Receiver or any other appointee under S. 37 of 
the Provincial Insolvency Act. it is the Insolvency Court 
which retains control of it and the Insolvency Court must 
direct its disposal in the interests of the general body of 
creditors. The property comes completely under the 
Insolvency Court arid can only be disposed of under its 
direction. The property can only be distributed equally 
among all the creditors and no one creditor has got a 
right to appropriate the money of the insolvent to the 
exclusion of other creditors. Where the property is, by the 
order under S. 37, vested in the Official Receiver or 
other appointee in the interests of the general body of 
creditors, there is a statutory trust created by virtue of 
the order in favour of the creditors. {Venkataraniana 
Rao, J.) CHANDRAYYA r. ChINNAPPA REDDI. 

1941 M.W.N. 489 = A.I.R. 1941 Mad. 753. 

S. 37 — Vesting order under — Subsequent decree 

against insolvent and Official Receiver obtained by one 
creditor — Effect — Payment of money to creditor by Re- 
ceiver under order of executing Court — Penver of In- 
solvency Court to order refund. 

The question whether one creditor is entitled to appro- 
priate the money which is intended for the distribution 
among all creditors of the insolvent, in priority to other 
creditors, can only be adjudicated in the presence of the 
creditors by the Court which has jurisdiction in insol- 
vency ; the Official Receiver by himself cannot be said to 
represent the creditors in regard to the decision on the 
question of priority. An order of an executing Court 
that a decree obtained by an individual creditor against 
the Official Receiver and the insolvent after a vesting 
order under S. 37 of the Provincial Insolvency Act is 
executable does not in any way affect the power of the 
In.'Olvency Couit over the fund at its disposal. The fact 
that the Official Receiver is compelled by oiderof an 
executing Court to pay moneys in his hands cannot 
affect the power of the Insolvency Court to make orders 
regarding the money in the hands of the Receiver ; and it 
s competent to the Insolvency Court to direct a refund 
of any sum of money taken away by a creditor, who is 
amenable to its jurisdiction, in excess of what he is justly 
entitled to. {V enkataramana Rao. /.) ChaNDRAYYA 

V. CHINNapPa Reddi. 1941 M.W.N. 489 = 

A.I R. 1941 Ma4. 763. 

Ss 37 and 43 — Vesting order after annulment — 

Jurisdiction of Insolvency Court. 

The Insolvency Court continues to have jurisdiction 
even after passing an order annulling adjudication to 
pass a vesting order under S. 37 of the Provincial Insol- 
vency Act, and the Official Receiver is the proper person 
to take control of the remaining estate. {JPekChand 
and Beckett, JJ.) NIZAM KhaN v. HUKAM ChaND 

43 PL.R. 369= A.I.R. 1941 Lah. 316. 

38 — CompoTtion by legal representatives — 
Validity-Adjudication after debtor’s death. See PRO- 
VINCIAL Insolvency act, ss. i7 and 38. 

1941 NL.J, 218. 

" 'S. 38 (2) and (7) — Proposal for composition — 

Non-acceptance by creditors— Approval by Court under 
S. 38 (7) — Justifying circumstances. 

Where a proposal for composition has not been duly 
accepted by the creditors under S. 38 (2). Provincial 
Insolvency Act, it is open to the Court to approve the 
proposal under S. 38 (7). The Provincial Insolvency 
Act seems to contemplate a possibility that public 
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morality and the interests of the general body of credi- 
tors may both require that such a proposal be accepted. 
The Legislature has armed the Court with power to 
accept the proposal even though the creditors have not 
accepted it. An Insolvency Court could only reasonably 
approve a proposal that had been refused by the credi- 
tors in very extraordinary circumstances involving very 
' unusual behaviour on the part of the creditors refusing. 

■ Some sort of exceptional circumstances would be neces- 
' sary before a Court could properly approve a proposal 
' that the creditors had refused. {Stone, C.J. and Bose% 
J.) KESHtORAO BUTY V. NARAYAN GaNPAT. 

I L.R. (1941) Nag. 764 = 1941 N.L J. 623 = 

A.I.R 1941 Nag. 356. 

S. 41 — Scope — Duty of Court — Order ref using 

absolute discharge —Omission to pass further orders or 
c ond i tions — Propri ety. 

If a Court, on application by the insolvent for dis- 
charge, refuses an absolute discharge under S. 41 (2) 
(<j) of the Provincial Insolvency Act, it should then 
consider the possible applicaiion of Cl. (^) or (r) or 
both and pass an order accordingly. It is not proper 
for the Court to merely refuse to grant an absolute dis- 
I charge without specifying any further conditions and 
without settling the future position of the insolvent. 
{Chatterjee and Meredith. JJI) JIWACHI MaHTAv, 

BANWARISah. 193 10. 646 = 13 R.P. 604 = 

7 B.R. 659 = A.I.E. 1941 Pat. 286. 

■ S. Scope — Delay in applying for discharge^ 
— If ground for refusing absolute discharge. 

Delay on the part of the insolvent to apply for dis- 
charge is not a ground for refusing him absolute dis- 
charge, although it is a ground for annulling the order 
of adjudication. {Chatterjee and Meredith. //.) 

JIWACHI Mehta v. Banwari Sah. 193 1.C. 646 = 
13 R.P. 604 = 7 B.R. 659 = A.I E- 1941 Pat. 286. 

' “S. 43 — Application for discharge made after 

time — Separate application showing cause for delay — 
Court directing admittance of discharge petition and 
ordering notice — If condonement of delay— Piwcr of 
Court to excuse delay. 

Where an insolvent fails to apply for his discharge 
within the time fixed, it U open to the Court in a pro- 
per case to allow time, when even no application for 
time has been filed until after expiry of the time fixed^ 
provided that the adjudication has not been annulled 
undei S. 43 of the Provincial Insolvency Act. But 
when an application for discharge is filed after the time 
fixed and a separate application is also filed showing 
cause for delay in appUing for discharge, and the Court 
orders notice to creditors directing the discharge petition 
to be admitted, it does not mean that the delay has been 
condoned. {Chatterjee and Meredith. J J.) jlWACHI 

Mahtav Banwari Sah. 19310.546= 

13 R.P. 604 = 7 B.R. 669 = A.I.R. 1941 Pat. 28^ 

S. 43 — Effect of annulment — Pending proceed^ 

, tugs under Ss. 53 and 54—// abate. 

The annulment of an adjudication under S. 43 of the 
I Provincial Insolvency Act does not operate so as to cause 
the abatement of proceedings already instituted under 
Ss. 53 and 54 of the Act. {Tek C hand and Beckett. //.) 
Nizam Khan v. Hukam Chand. 43 P.L.E, 369= 

A.I.E. 1941 Lah. 316. 
S. 43 — Failure of imolvent to appear on date 
fixed — Courses open to Court. 

The Insolvency Courtis not bound to pass an order 
annulling the adjudication under S. 43 of the Provincial 
Insolvency .\ct when the insolvent fails to appear on the 
date fixed for hearing his application for discharge or at 
any of the times mentioned in that section. That 
section can bs interpreted as allowing an Insolvency 
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Court to postpone annulment after default either by 
extending the time in which the debtor is to apply for 
hisdischaige or by merely postponing the actual pro- 
nouncement after the default has occurred. On this 
view, there will be two courses open to the Court when 
an insolvent fails to appear on the date fixed. If there 
is still anj’ considerable estate to be administered, and 
more particularly if there are any outstanding claims 
with regard to property transferred before adjudication, 
then it would be much simpler and also woik for more 
efiTicient control if the Court postpones the order of ad- 
judication instead of assuming control under S. 37. On 
the other hand, if there are no such outstanding disputes, 
the Court may find it more convenient to annul the ad- 
judication at once even though there is still some estate 
to be adminUtered and in that case it would still have 
jurisdiction to exercise some control over the subsequent 
administration of the estate and any connected proceed 
ings. {,Ttk Chand and Beckett ^ JJ>) NIZAM KhaN v, 
Hukam Chand. 43 P.L.R 369= 

A.IE. 1941 Lah. 316 
Ss. 43 and 78 — Scope and effect — Adjudication 
— Suit by legal representative of insolvent pending 
insolvency— Subsequent annulment of adjudication — 
Effect — If validates suit. See 1940 Dig., Col. 1060. 
Muthusami CHETTIAR V. Periyal Achi. 

A.I.R 1941 Mad. 84 = (1940) 2 M.L.J. 606 

S. 43 — Scope — II subject to S. 27 (2). See 

PROVINCIAL Insolvency ACT, Ss. 27 (2) and 43. 

1941 OWN. 1190. 

- S. 44 — Order of discharge — Effect of — Decree of 

Liquidator of Co operative Society again t insolvent— If 
can be executed. 

An order of discharge under S. 44 of the Provincial 
Insolvency Act releases an insolvent from his liability 
under a decree passed by a liquidator of a Co operative 
Society against him either as a debtor to the Society or 
as a member liable to contribute to its assets, ^ and the 
decree cannot, therefore, be executed against him there- 
after. Wtn Mahomed. /.) MOLAR z-. CO-OPERA! IVE 

Credit Society of Samalka. 43 ^22- 

A.I.R. 1941 Lah. 314 

Scope and effect— Decree against debtor 


Subsequent adjudication of debtor— Attachment of 

house in executton— Claim bywtfe— Dismissal— Suit to 
•set aside— Dismissal-Subsequent order of discharge 

Effect on decree— Debt— House if can be seized and 

'' Tl,e first appellant was adjadicated an - 

He bad assets a^nd so hi/credi.p,s took no .nterest tn 
nroceedings after the adjudication. J ne resun a 

K.T, 

ss." ;s "s.'rlp.i--;- 

attached a house as the^propertj of his 

appellant. In fact the house 
wife, having b^en trans err^ 

lant on 12— Z — iv^a.au'ju removal of the 

lawful. The wife s ^PPlica^'™ ^ „.i,ich follow- 
attachment was dismissed. to have the house 

sold in execution of the discharge 

was contended in defence that the 

granted to the appellant had th n provincial 

decree debt unenforceable under b. 4^ 

Insolvency Act. was released, by reason of 

Held, that the 1st aPP^" T decree debt; as 
the statute, from all ^ no personal obligation 
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gories mtntioned in S. 44(3) of the Act, a creditor of 

the insolvent was not entitled to bring the house to sale 
after the discharge, {Leach, C.y, and Horwill, J.\ 

Haji Abdul Kuthus Sahib v. Inavathullah 
Sahib. 1941M.W.N. 388 = 63 L W. 494 = 

Mad. 620= (1941) 1 M.L.J. 665 

S. 44 (1) — Applicability— Insolvent playing 
fraud on creditor and preventing him from appearing in 
insolvency proceedings — Deliberate concealment of debt 
—Absolute discharge in spile of S. 42 (1) {a)— If bar 
to suit by creditor. .5*^^ 1940 Dig., Col. II6I. 

SuM'Arammal z/. Thiruvengadathu Aivangar 

A.I.R. 1941 Mad. 100(1) = (1940) 2M.L.J. 379! 

S. 44 {^)— Applicability — Personal liability of 
mortgagor If debt provable in insolvency — Applica~ 
tion for personal decree under 0. 34, R. 6, C. P. Code 
after order of absolute discharge in insolvency of mort- 
gagor — If ties. 

A mortgagor's personal liability under the mortgage 
deed is a debt provable in insolvency within the mean- 
ingofS.44 (2) of the Provincial Insolvency Act and 
such liability would be discharged by an order of abso- 
lute discharge. A mortgagee is not therefore entitled 
to apply under O. 34. R. 6. C. P. Code, for a personal 
decree against the mortgagor after an order of absolute 
discharge has been made in the mortgagor’s insolvency 
{Venkataramana Rao, J.) ATHIAPPa CheitjaR v 
IBRAMSA ROW! HER. 54 yq 503-.* 

1941 M.W.N.937 = (1941j 2 M.L.J 690. 

S. 47— Mortgagee — Ignoring insolvency— Re- 
medy. 1940 Dig., Col. 1061, KhuPCHAND z/ 

RaJESHwaR. 192I C. 572=13EN 270* 

S. 51— If subject to S. 28 (2)- Assets realized in 

execution before admission of insolvency petition 

Right to Provincial Insolvency Act 

(2) AND (7) AND 5l (1). (1941) 1 M.L J 405 

S. 51 (1) and (3)-Applicability-Sale in exe‘ 

cution of award under Co-operative Societies Act— 

Decree-holder if entiiled to preference over receiver 

Protection of title of bona fide purchaser — Madras Co- 
operative Societies Act. See 19^10 Dig Col 1061 
GOVADA BALABHARATHI CO-OPERATIVE CREDIT 
SOCIETY V. VeNKAIAKRISHNAYYA. 

193 I.C. 655< 13 R.M. 681 = ( 1940) 2 M.L.J 388 

S. 51 {!)— 'Benefit of the executioiP —Meaning 

of— "‘Date of aamtssion of the petition'*— l^kat is— 
Amount directed to be refunded to Official Receiver- 
Right to interest on. 

In execution of a decree against K. three lots of pro- 
perties were sold in auction on 30th June, 1933, at the 
instance of the appellant. Two lots were sold for 
Rs, 7,500 which amount was paid in full then and there 
This third lot was sold for Rs 4,520. and 25 per cent of 
this was deposited on 30th June. J933 and the remaining 
three quarters on 4th July, 1933. The amount of 
Rs. 12.020, thus realised, was rateahly distributed bet- 
ween the appellant and another creditor. On 3rd July 
1933, an insolvency petition was presented against iT* 
and he was adjudicated. The Ofiicial Receiver applied 
to the Court for an order directing the appellant and the 
other creditor to pay to him the sums which had been 
distributed to them with interest under S. 5l (1) of the 
Provincial Insolvency Art. On the insolvency petition 

w'hich was presented on 3rd July, 1933, the Court ordered 

“check and file emergency and it was so checked and 
eied, and the Court on the same day ordered puhlica tion 
charges to be deposited by 7th July, 1933. On 7th July 
1933. notice and publication were ordered. It was con! 
tended that the insolvency petition was not admitted till 
7th July, 1933, and therefore the Official Receiver could 
not claim the amounts from the creditors to whom it 
bad been distributed. 
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(1 ) that the Court having, on 3rd July, 1933, 
accepted the insolvency petition as having been validly 
presented, the petition must be deemed to have been ad* 
mitted on that date and not on 7th July, 1933, and 
therefore any assets realised after 3rd July, 1933, must 
go to the Official Receiver; ( 2) that the sale of three lots 
of property, though originating from a single proclama 
tion of sale, was really equivalent to three sales, and the ' 
assets in respect of tl.e 6rst two *ots must therefore be 
held to have been reaU ed on 30th June, 1953. on which 
the full amount of Rs. 7,500 was deposited, and the 
Official Receiver could not therefore claim thesarne; (3) 
that the sale proceeds in respect of the third lot must be 
deemed to have been realised only on 4ih July, 1933, 
when the full amount was paid in respect of that lot, and 
that being after the insolvency petition was admitted on 
3rd July. 1933, the creclilois including the appellant had 
no title to retain the same; (4) that “the benefit of exe- 
cution" in S. 51 (1) meant the sum realised less the costs 
of execution, and the appellant and th-e other creditors 
could therefore deduct such costs of execution as were 
necessary to realise the Ks. 4.500 payable to the Official 
Receiver; (5) that the Offi-ial Receiver was entitled to 
interest on the amount as the matter was analogous to 
restitution. {King. / ) SaMB.ASIVA A WAR v. OFFI- 
CIAL Receiver. West Tanjore, 

1941 M.W.N. 852 - (1941) 2 M.L J. 918. 

— S 61 (S)“Applicability — Execution sale of 
insolvent's property after adjudication — *‘In all cases’', 
meaning of. Sa 19-10 Dig., Cnl. 1062. MOTlLAl.t'. 
NATHU. 192 I.C. 183-13 E.N. 226. 

— S. 53 — Equitable mortgage obtained by cieditor’s 
agent — Latter in dominating position — Good faith — 
Onus. 1940 Dig., Col. 1063. S.K.M.C.T.S.S P. 
A Chettyar Firm v. U On \Iaung. 

1941 Rang L R. 365 = 73 C.L.J. 179 = 
43 Boin.L.R. 469 = 22 Pat.L.T 399 = 7 B E. 149= 
1941 AWE ‘P.C.)6 = 1941 O.A 124 = 
46 0. W.N. 317 = 1941 P.W.N. 157 (P C ). 

■S. 53 — Fraudulent transfer — Transfer effected 
in order to put property beyond reaeh of son and for the 
benefit of mistress — If can be avoided. 

The fact that an insolvent and his fellow conspirators 
may not have had in mind that a transaction would 
operate to defeat his creditors and acted merely with 
the object of putting the properly beyond the reach of 
the insolvent's son for the benefit of the insolvent's 
mistress does not make the transaction any the less a 
fraud on the creditors. In transferring the property the 
insolvent must be held to be really defeating his credi- 
tors. {Leach, C.J. and Haptell^ /.) SUBRAMANIAN 

Chettiar V, Official Receiver, West Tanjore. 

1941 M.W N. 818 = 64 L.W. 173 = 

(1941)2ML,J.212 

— — S 63— Insolvent owning property under contract 
to create wakf thereof — Invalid wakf created by him — 
If liable to be annulled — Rights of Receiver. .5/^1940 
Dig., Col. 1064. Mahomed ali v, dinesh Chandra 
ROV. 193 I.C. 640 = 13 R.O. 413. 

" " S. 53 — Transfer for valuable consideration— “ 

Absence of good faith — Effect — If voidable transfer. 

When there is want of good faith in respect of a 
transfer, the fact that valuable consideration has passed 
will not save the transaction. Such a transaction by an 
insolvent within two years of the presentation of the 
petition for adjudication is voidable as against the 
Official Receiver and may be anniillf-d by the Court. 
{Leach, C.J. and Hnppell, /.) SuBRAMaNIAN CheT- 

tiarz/. Official Receiver, wfst Tanjore. 

1941 M.W.N. 818 = 64 L W. 173 = 

(1941) 2M.L J. 212. 
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S. 63— Transfer not falling under — If can be 

questioned under S. 4 of the Act. See PROVINCIAL 

Insolvency Act, Ss. 4 and 53. 1941 O.W.N. 762. 

■S. 53- Valttable consideration — Good faith and 
consideration, want of, if necessary for annulment of 
transfer. 

Where the value of the property is found to be about 
Rs. 10,000 and the sale sought to be impugned is for 
Rs. 5.000 the consideration for the transfer though 
valuable is not adequate. It is not necessary for the 
annulment of the transfer that it should be shown to be 
without good faith and without consideration. The 
transfer can be upheld only if both conditions are com* 
plied with. {Ismail and Afulla, /J.) MaJIDUNNISA 
BlBl V. PURAN Chandek KOY. 196 I.C. 132 = 

1941 A L J. 387 = 1941 O A. ( Supp.) 624 = 

1941 A.L.W 794 = 14 R A. 127 = 
1941 A.W.R. (H C.) 229 = A.I.R. 1941 All. 316. 

■"S. 5‘i— Burden of proof — Transaction resulting 
in preference of creditor — If to be presumed fraudulent 

preference. 

It is well settled that the burden of proving that a 
transaction by the insolvent, which is impugned under 
S. 54 of the Provincial Insolvency Act, amounts to a 
fraudulent preference, is on the Official Receiver. Ills 
enough for the Official Receiver to show that the tran- 
saction was voluntary in the sense that it was not induc- 
ed by real or genuine pressure exerted on the insolvent 
and that it resulted in the preference of one creditor 
over other creditors. The fact that the creditor who is 
in fact preferred fails to give any other explanation for 
the transaction does not necessarily lead to the presump- 
tion that it was effected with the view or intent of pre- 
ferring that creditor. The onus is on the Official 
Receiver to prove that the dominant or real intention of 
the insolvent was to prefer the creditor, and the Court 
must be satisfied upon the evidence before it that such 
intention was present. {Pataniali Sastri, J.') VeNK- 
YYA V. O.VFICIAL RECEIVER, (»UNTUR, 

1941 M W N. 735= 64 L W. 269 = 
A.I.R. 1941 Mad. 796= (1941) 2 M.L.J. 810. 

3. 64— Fraudulent preference — Essentials — 
Burden of proof — Intention to defraud — Inference from 
consequence of act— If justified — Mortgage to creditor 
to deal with pressing claim bona fide — Validity. See 
1940 Dig . Col. 1065. SUBRAMANIA SASIRULU V, 
OFFICIAL RECEIVER, ChiTT< ‘OR. 

A.I.R 1941 Mad. 274 = (1940) 2 M.L J. 846. 

“S. 64 - Fraudulent preference — Intention—' 

Proof of — Evidence of similar contemporaneous acts of 
preference — Admissibility. 

Where a transaction between a debtor and his cre- 
ditor is attacked as a fraudulent preference evidence of 
other or similar contemporaneous acts of preference in 
favour of other creditors, is admissible to show the 
debtor’s intent. {Stone. C.J. and Clarke. J ) RAM- 
CULZARILALr. BHANUPRASAD. 1961.0. 627 = 

14B.N. 65=1941 NLJ 117 = 
A.I.R. 1941 Nag. 188. 

S. 64— Fraudulent preference— ‘Shi fting of onus 
of proof — Principles — Circumstances suffeient to shift 
onus. 

In the case of fraudulent preference, as regards the 
shifting of the onus of proof, some distinction should be 
made between debtors’ and cieditors' petitions. Those 
creditors* petitions which are the result of acts of insol- 
vency which leave no doubt but that the creditor is 
contemplating insolvency have to be placed in the same 
class as debtor’s petitions. In such cases it would take 
a smaller amount of evidence to shift the onus of proof 
on to the creditor who seeks to annul the transaction. 
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Where however a creditor 6les a petition and puts 
forward a- an act of insolvency the very transaction 
which he subsequently >eeks to annul, then something 
more than the mere making of payment on the eve of 
insolvency is requited. How much more would depend 
on the circumstances of the individual case. {Siotte, C. 
y. afid Clarke, /.) KaMGUI ZaRILAL r. » HANU 
Prasad. 195 I C. 527 = 14 R.N. 56 = 

^1941N L.J 117 = A.I R. 1941 Nag 188. 

“ ”S. 54 — If could operate on surrender of tenancy 

rights, 

A surrender of tenancy right is a transfer of an 
interest in property and S 54 could operate on such a 
transaction. (Stone, C./ and Clarke, J.) R.aMGUL* 
ZARILAL BHANUPRASAD. 195 I.C 527 = 

14 R.N. 55 = 1941 NLJ. 187 = 
A I.R 1941 Nag 118. 
- Ss. 56 and 4 — Power of Court to direct delivery 
of possession — Person in possession claiming title thereto 
— Proper remedy — Claimant seeking to recover posses- 
sion obtained by recetier or Court — Creditors, if 
necessary parties to suck proceedings. 

The Court has no power under S. 56, Provincial Insol- 
vency Act, summarily to direct a third person to deliver 
up possession of property of which he is in posses^ion if 
he sets up a title, however flimsy, to it. The only power 
the Court has in such circumstances is to try the issue 
whether the insolvent is entitled to the property or not 
under S. 4. But before that can be done a proper 
application has to be presented by the receiver, when 
there is one, or by such one of the creditors or other 
person interested in preserving the insolvent’s estate as 
the Court authorises to act when there is not. Where the 
Court or receiver enters into possession of such pro- 
perty without any obstruction from the claimant for 
some reason, then the latter’s remedy to recover posses- 
sion, whatever the nature of the proceedings, would 
have to be under S. 4 and should be against the person 
or authority in whom the property has rested. These 
could certainly not be a creditor or the body of creditors. 
Hence they are not necC'sary parties to such pro- 
ceedings. (Bose, y.) JaSODABAI v. ShriKjSHaN 
RaDHakiShaN. I.L.R. (1941) Nag. 696. 

Ss. 66 and 77— Power of Insolvency Court 
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1941 A-W-B (H.C.) 362 = 1941 A.L.W. 1091. 
— — S. 59 (a) — Sale by receiver — Nature of — Begis^ 
tered instrument — Necessity. 

The Provincial Insolvent Act does not provide for 
sales by the Court such as are provided for in the C. P. 
Code. A sale in insolvency proceedings, whether it be 
a sale at auction or a direct one by the Official Receiver 
to a particular person, is nothing more than a transfer 
by act of parties. Since the Official Receiver is an agent 
of the Court, it may be said that a sale effected by him 
is a sale under the Court, but it is certainly not a sale 
by the Court. Hence for title to pass to the vendee at 
such i sale a registered instrument is necessary as 
required by the Transfer of Property Act. (Collister and 
Baip.ii, JJ.) KaGHUBIR SaRAN DaS v. KUNJ 
BehariLal. 1941 A.WB.(H.C.)362= 

1941 A L.W. 1091. 

S. 66 (2) — Scope — Hindu insolvent — Application 

for payment of amount for meeting daughter’s marriage 
expenses— Maintainability. See 1940 Dig., Col. 1067. 
Appa KAOt'. Ramamukthi. 193 1.0.621 = 

13 R U. 675 = (1940) 1 M L. J. 334. 
“Ss. 68 and 76 — Official Receiver — If representa-^ 


acting under S. 77— Direction to Official Receiver to 

take possession and sell property Power to enquire 

into claims by third parties after sale and delivery to 

purchaser. 1940 Dig., Col 1065 MuthLPALANI 

APPA Chettiar z/. Raman Chettiar. 

A.I.R. 1941 Mad. 76. 

Ss. 67 and 80— Official Receiver— Power to bind 


creditors— Proceeding by creditor to obtain personal 
decree against insolvent for debt due under mortgage 
Official Receiver made party— Decree, if binds all cre- 
ditors— Power of Official Receiver to order decree-holder 

to prove debt in insolvency. See 

Allahabad Bank Ltd.. Lahore ^ Special 

OFFICIAL RECEIVER, PUNJAB. r 

ISR.L. 373 = A.I.R 1941 Lah. 6. 

— S. 69 {.^ — Salt by receiver— Deposit of purchase 

money— Third party establishing title in Civil 

property sold and obtaining possession— Purchasers 

right to refund of money paid. 

Where prior to the execution of a formal ‘^o'lyeya 
in respect of a sale by the Official Receiver o 
the entire consideration had been deposite y 
chaser, a third party establishes his title in a 
to the property sold and obtains possession, 
purchaser from the receiver is entitled to a r 
price paid by him. iCollhter 

Kaghubir Saran Das v, Kunj Behaki la . 


tive of creditors ~ Receiver refusing to prefer second 
appeal — Right of indiiidual creditor to Prefer appeal — 
Leave to appeal granted without notice to opposite Party 
— I f sufficient to sustain appeal — Remedy of creditor. 

A right of appeal is not a mere matter of procedure. 
It is a substantive right and is primarily a creature of 
statute. As such, it can be exercised only by those in 
whom the power rests either expressly or by necessary 
implication. Where the Official Receiver in insolvency 
who fails in a suit to set aside a sale of the insolvent’s 
property for arrears of income-tax, and on appeal, 
refuses to prefer to a second appeal to the High Court, 
it is not open to a creditor of the insolvent to prefer an 
appeal himself. The Official Receiver is not a represen- 
tative of the creditors and the creditors cannot 
ignore him or act independently of him and prefer 
an appeal. The fact that leave had been granted 
to a creditor to appeal makes no difference when such 
leave is granted without notice to the opposite party, the 
grant of leave can only be regarded as having been 
made without prejudice to the interests of those against 
whom leave was granted. The proper remedy of the 
creditor would be to go to the Insolvency Court under 
S. 68 of the Provincial Insolvency Act and to apply 
for a reversal of the refusal by the Official Receiver to 
piefer a second appeal or in the alternative for permis- 
sion to appeal himself in the name of the Official Recei- 
ver (Abdur R ihman, /.) KASI CheTTIAR Z'. SEC- 
RETARY OF STATE FOR INDIA. 1941 M W.N. 366 = 

63 L W. 479 = A.I.R. 1941 Mad. 677 = 

(1941) 1 M.L.J. 681, 

g to apply under^*" Aggrieved'* — 

Sale by uceiver—'Loc\is standi of insolvent to impeach. 

An insolvent has no locus standi yindtr S, t^oi the 

Provincial Insolvency Act to impeach a sale made by 
thP Official Receiver, he is not a person aggrieved by 
the act of the receiver. Though S. 68 expressly 

cives the insolvent a right to apply to the Insolvency 

Coart against any act of the receiver, he can apply 
onlvifheis aggrieved by the receiver s act He must 
have suffered a legal grievance, f. v. there must be a 

decision pronounced against him which has wrongfully 

deprived him of something or wrongfully refused him 
fMna or wrongfully affected his title to something, 

^Xe he c nX stid '.o be aggrieved. The insolvent 

Xnot be regarded as an aggrieved person m the sale 
cannoi p ^ ^ receiver, as he has not 

JeX^tate -“t Serty vested in the receiver and 
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PROV. INSOLV. ACT (1920), S. 72. 

his right to the surplus is a mere hope or expectation. 
{Dtvatia.J.) SiDkAM PANDHAR.NATH MaHALL- 

YA. 43BomL.R. 805 = A.I R. 1941 Bom. 415. 

“"Ss. 72 and 75 — Order directing prosecution of 
insolvent for offence under S. 72 — Appeal — Maintain- 
ability by insolvent. See 1940 Dig., Ccl. 1067. 
SeSHAYYA V. HIRACHANI) CHUNNI LAL. 

194 I.C. 33 = 13 R.M. 735 = 
AI.R. 1941 Mad. 285 = ( 1940) 2 M L.J. 72. 
“S. 75 — "A^grie:ed" — Interpretation — Creditor s 
right of app<al-^Order ref using to prosecute insolvent 
under S. 69. 

The word “aggrieved” in S. 75 of the Provincial 
Insolvency Act qualifies ail the classes of persons pre- 
viously mentioned in the senienre, and neither a credi- 
tor nor the receiver has any right of appeal under the 
section unless aggrieved. A person can only be aggrie- 
ved under the section if he has been wrongfully refused 
something which he has a right to demand, and inas- 
much as neither the creditor nor the receiver has any 
right to demand the prosecution of the insolvent, they 
cannot be said to be aggrieved at an order refusing to 
prosecute the insolvent under S. 69 of the Act and as 
such have no right of appeal against that order. {Dalip 
Singh and Sale, //.) ACHHRU KaM V. PaPAM PAR- 
SHAD. 196I.C. 398 = 14R.L 66 = 43 P L R. 217 = 

A.I.R. 1941 Lah. 243. 

S 76 — Scope—/ f overrides 0. 47, H. 7, C. P. 

Code — Order rejecting application for review — Appeal. 

S 75 of the Provincial Insolvency Act must be taken 
to override the provisions of O. 47, K. 7, C. P. Code, 
in so far as it bars a right of appeal from an order 
rejecting an application for review. {Patanjali Sastri^ 

J.) Veerayva Kotireddi. 1941 M W.N. 360 = 

63 L.W. 466 = A.I.R. 1941 Mad. 688 = 

(1941) 1 M.L.J. 637. 

' "S. 76 (l) — Construction — " Aggnei-ed by a deci’ 
sion, etc/'— If qualify creiitor — Refusal of leave to 
creditor under S. 70 to prosecute insolvent for 
fraudulent suppression of assets — Right of appeal. 

The words ‘‘aggrieved by a decision, etc.” in S. 75 ( 1 ) 
of the Provincial Insolvency Act cannot be read as 
qualifying only the words “any other person” preceding 
them. They must be read as qualifying all the persons 
who are entitled to appeal, viz ^ “the debtor, any 
creditor receiver or any other person.” There is no doubt 
that S. 75(1) confers the right of appeal only on per- 
sons aggrieved by the Older of a .Subordinate Court. 
Hence a creditor who has been refused leave to 
prosecute the insolvent for fraudulent suppression of 
assets by an order under S. 70 of the Act made by a 
Subordinate Court is not aggrieved by the order within 
the meaning of S. 75 (l) of the Act, and hence not 
entitled to appeal to the District Court. (Beaumont, 
C.J. and Sen, /.) LALCHAND HIRACHAND v. TUI JK- 
RAM KaOJi. 43 Rom.L.R. 964. 

'S. 76 (1), proviso (2)-— Second appeal — District 

Judge dismissing in appeal petition for adjudi ation. See 
PROVINCIAL Insolvency act, Ss. 4. 25(2) and 
75 (1). Proviso (2). 1941 OWN 1218= 

1941 O.A. 913. 

— S 76 (2)— Appeal— Competency— Disallow'ance 

of plea of res judicata with reference to a creditor’s 
application to set aside a transfer. See 1940 Dig., Co|. 

1068. THAIVANAI ACHI S', kamanai han Chkttiar 
192 1 0. 683 = 13 R.B. 188 = A.I.R. 1941 Rang. 24. 
■S. 77 — Jurisdiction — Sale of property by aiding 
Court— Claims to property sold — Jurisdiction to deal 
with — Absence of formal letter of request — Effect of. 

Where the Court which has adjudicaled the insolvent 
has recognised the Court of the place where part of the 


PROV. S. C. C. ACT (1887), S. 16. 

property of the insolvent is situate as a Court having 
full jurisdiction to decide claims to that property, having 
previously requested that Court to aid it in the sale of 
that property, and ihe aiding Court has accepted juris- 
diction, the proper Court to deal with claims to the 
property which is sold by the aiding Court is the latter 
Court The fact that there is no specidl request by the 
Court which has adjudicated to the aiding Court in the 
matter of a particular claim makes no diflerence, be- 
cause there is no necesMty for it, when the adjudicating 
Court has previously requested that Court to aid it and 
has acknowledged that it had left the aiding Court to 
decide all matters relating to the property situate within 
the jurisdiction of the aiding or auxiliary Court, {/.each, 

C. J. and K rishnaswimi Ai\an^ar. /.) RaMAN 

CHETTIAR V. Muthupalaniappa Chethar 

1941 M.W N. 246 = 63 LW. 370 = 
A.I.R. 1941 Mad. 680 = (1941) 1 M.L.J. 423. 

^S. 78. Proviso— “Proved” — Meaning of. See 
1940 Dig., Col 1009. Jassawaia v. Amulya 
CHANDRA Dutta. 191 I.C. 799= IS E.A. 280. 

S. 78 (2) — Construction — Exclusion of time 

under — Hi cht to — Conditions — “Proved”*— Meaning of. 

1940 Dig , Col. 1068. S(;GMULL LaCHIRAM v, 
Parandhamayya. ILE (19411 Mad 136 = 

193 I.C 705 = 13 RM.707 = (1940) 2 M.L.J. 17. 

PROVINCIAL SMALL CAUSE COURTS ACT 
(IX 0^ 1887) — Object of — Evidence heard by one Judge 
and judgment by another — Propriety. 

The object of the Small Cause Courts Act is to 
provide a speedy and cheap means of settling di.‘-putes. 
Short judgments are generally written as the under- 
standing is that the case Is heard and disposed of at one 
sitting, or if working hours are over, it is to be taken 
up and determined on the next working day. Where 
the whole evidence is heard by one Judge and judgment 
written by his successor, though there is no objection in 
law to such a procedure, it is opposed to the whole 
spirit of the Small Cause Courts Act. (A^ W. /J, 
Davies.) NAND LAL v. MOHAN LAL 

1940 A.MLJ. 131. 
Substantial justice— Inter ference. 

Where the lower Couit’s order has done substantial 
justice the High Court will not interfere in revision 
under S. 25 of the Provincial Small Cause Courts Act. 

(Clarke, J.) District Council, Wardha anna 

DaULATRAO. 1971.0.76 = 1941 N.LJ. 371 = 

A,LR. 1941 Nag. 273. 

S* Applicability — Karachi Small Causes 

Court. 

S. 15 of the Provincial Small Cause Courts Act does 
not apply to the Karachi Sma'l Causes Court constituted 
under the Karachi Small Cause ('ourts Act of l929, 
(Lohi\J) ThaKURDAS NaRUMAL V. G ‘VERNOR. 

General OF INDIA :i.LR.(1941)Kar 238=» 
19510. 656 = 14 RS, 32= A.I.R 1941 Sind 138. 

Sch- II, Art. 8— ’jVi’Wfc —Pest— Rent in 
respect of Cinema Hall — // house rent. 

By S. 15 of the Provincial Small Cause Courts Act 
read w ith Sch. II, Art. 8, a Court of Small Cause cannot 
take cognizance of a suit for the re'overy of rent other 
than house rent. A suit for rent in respect of a Cinema 
Hall is not cognizable by the Small Cause Court. The 
test to be applied to determine whether it is a'house’ is to 
look at the character of the building and the purpose to 
which it is or can^be adapted ; not the name by which it 
IS called. House has a much more restricted meaning 
than building. It is a structure of a permanent charac- 
ter, structurally severed from other tenements, that is 
used, or may be used for the habitation of man. It need 
not actually be used as a dwelling. (Roherts, C.J, and 
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as 
a 


PKOV, S. 0. 0. ACT (1887), 3. 16. 

Mosely, /.) MiTra v. MahomED ISMAIL. 

1940 Rang^L.R. 820 = 192 I.C. 127 = 
13 R R. 166 = A.I.R. 1941 Rang. 36. 

S. IGScifpe and effect of~Suit of Small Cause 

nature — Filing and trial as original suit by District 
Munsif having no small cause jurisdiction to try same 
— Appeal — Competency — Second appeal. 

Where a suit which is of a small cause nature is filed 
and tried on the original side of a District Munsif’s 
Court because the Munsif has no jurisdiction to iry it : 
a small cause suit, the suit cannot be considered to be a 
small cause suit so as to bac an appeal. All that can be 
said is that the suit is of a small cause nature. There 
is nothing in the Provincial Small Cause Courts Act or 
the Civil Procedure Code which prohibits a first appeal 
in such a case. The former Act applies only to small 
cause suits ; and though S. 102, C. P. Code, would bar 
a second appeal in a suit of a small cause nature, there 
is nothing in the Act which prohibits a second appeal. 
A first appeal is competent, but no second appeal lies by 
virtue of S. 102. C. P. Code. {Horwilf J.) VenKA- 
TAKUMARA MaHIPATHI SuRYARAO BAHADUR v. 
Venkatarao. 196 I.C. 259 = 14 B.M 272= 

63 Ii.W. 690 = 1941 M.W.N. 635 = 
A,I.E. 1941 Mad. 665 = (1941) 1 M.L.J. 635. 

— S. 17— Scope and intention of — Applicant 
neither obtaining prior permission to give security nor 
depositing decree amount — Maintainability of applica- 
tion. See 1940 Dig., Col. 1070. ShiKHANI v. 
BiSHAMBAR NATH. 191 I.C. 736 = 13 R.O. 277 = 

1941 O.L.R. 23 = A.I.R. 1941 Oodh 103. 

- 3 17 Sufficient compliance with— Simultaneous 

applications for permission to give security and to set 

aside ex parte decree. ^ 

Where two applications are filed simultaneously, one 

for permission to give security and the other to ?et aside 

the ex Parte decree and the Court entertained the former 

•first and allowed it and thereafter proceeded with the 

setting aside application and directed notice, it xvas held 

that there was sufficient compliance with S. 17 of the 

Provincial Small Cause Courts Act. {Colltster, J.) 

T?AM DAYAL V. BHAOWAN DAS • ^ ne 

I li.R. (1941) All. 689 = 197 I.C. 36= 
W a.LJ. 340 = 1941 R^. 471 = 

1941 O.A. (Supp.) = = 

1941 O.W.N. 750 = 1941 

•3.17 Proviso — Meaning of^Power to extend 
Act means that the applicant 

the same as directed by the Co“rt » ®"v!srclearly 

cation ma'^e by h.m o„ be made by 

Ir, applicant, who is not ° L^rity as a 

amount in cash, to ask for “ ature of the 

proviso shows that the C^rt has^^n 

1941 A.L.W. 1941 O.W N. 195. 

S. 26 — Applicability— Decree^^o orders 

Court executedon regular Side of a CODE.* 

ir-Appeal-Revision-If <>P«"- 7 Ont.L.T. 33. 

*«, 42 . 


PEOV. S. C. 0. ACT (1887), S. 35. 

— S. 25— Exercise of discretion under— Principle 

governing. 

The High Court should not ordinarily exercise its dis- 
cretionary powers in revision under S 25 of the Provin- 
cial Small Cause Courts Act if no injustice has been done. 
The question whether interference should be made or not 
depends upon the facts and circumstances of each case. 
Where the question of limitation raised is even one of 
law, interference is not justified if the Court is satisfied 
that far from furthering any ends of justice, it would 
perpetuate an injustice in- interfering with the decree of 
the lower Court. {Ghtilam Hasan., Jf) SaMPAT 

ShUKUL Z'. SubkaRan Tfwari. 1961-0 511 = 

14 R.O 187 = 1941 AW.E (C.C). 319 = 
1941 O LR. 699 = 1941 O W.N. 1112 = 

„ _ 1941 A. L.W. 928 = 1941 O.A. 827. 

S. 25— Finding of fact— Interference— Powers 

of High Court. See 19-10 Dig., Col. 1070. HlNGO- 
RANi z/. ManGHIkmalani. 192 1 C. 603 = 

e o= 13R.S. 196. 

S. 25 New plea New ground of exemption 
from limitation— If can be raised during arguments. 
See 1940 Dig., Col, 1070. Raj BaHadgr v. RaJa 
Ram. 191 I.C. 305= IS R O. 224 = 

A.I R 1941 Oudh 111. 

S. 25 — Powers of revision— If wider than under 

S. Il5, C, P. Code — Grounds of interference — Error 
of law. See 1940 Dig., Col. 1071. VithalBai 
Motibai V . nadiad Electric Supply Co., ltd. 

I.L.R (1941) Bom. 163 = 13 R.k 300 = 
193 LC 35 = A.I.R. 1941 Bom. 67. 

S. 26 — Revision under— Competency —Order in 

execution application transferred to Original Side 
Court. 

Where an application for execution of a Small Cause 
Court decree is made to a Small Cause Court, and it is 
transferred to the Original Side Court for purposes of 
execution against immovable property, any order that 
may be passed thereon is not subject to revision as an 
appeal lies against it. {Davies.) Nanunda v. Mahi 
Pal 1940 A. M.L.J. 133. 

S. 25— Revision— Competency— Other remedy by 

suit open. 

The existence of a remedy by way of suit does not 
preclude the Court from hearing a revision under S. 25 
Provincial Small Cause Courts Act. {Davies) 

AJMERI LaL». BaL MUKAND. 1941 A M.L.J 19. 

S. 34— Scope and object of— Execution of decree 

of Small Cause Court against immovable property See 
C.P. CODE. S. 42 AND Provincial Small Cause 

COURTS ACT, S. 34. 1940 A M.L.J. 133. 

S. 55— Decree by Sub Judge in exercise of small 

cause powers — Execution by successor without suck 
powers — Permissibili ty. 

Execution proceedings in respect of a decree passed by 
a Subordinate Judge in the exercise of Small Cause 
Court powers can be taken out in the Court of his sue- 
cessor although such Court may not have Small Cause 
Court powers, provided there is no other Court exercis- 
ing such powers in the same area. But if there is such 
a Court, the proceedings should go to that Court 

{Beckett, y.) Shiam Sundar DaSS v . Parsinni. 

43 P.L.R 488 — A.I.R, 1941 Lah, 366. 
S. Z^New Small Cause Court Judge having no 

pecuniary jurisdiction to execute decree passed by his 
predecesso* — His right to transfer it to himself on 
regular side and deal with it as Sub- Judge. 

Where a new Small Cause Court Judge has no pecu- 
niary jurisdiction to execute a decree passed by his pre- 
decessor, he can transfer it to himself on the ordinary 
side and deal with it as a Sub-Judge. Consequently^ 
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PROV. S. C. C. ACT (1935), S 35. 

attachment order by him In his latter capacity would be 
perfectly valid. {Almond, J.C. and Mir Ahmad, J.) 
SOHAN LaL GULAB RaI v. MOHAMMAD DiN MO 
HAMMAD YUNiS. 19S I.O. 712= 13 R. Pesh. 65 = 

_ . A.IE. 1941 Pesh. 18. 

c u • '^cope and effect — Small cause suit in 

Subordinate Judge's Court — Court abolished — Transfer 
of suit to Court of District Munsif with limited small 

— Decree — Appeal — Competency. See 
1940 Dig., Col. 107l. KAMALAI HAMMAL t/ DaRJHAKA 

A.I.R. 1941 Mad. 103 = 

a Tx - (1940)2ML J. 700 

^ -Sch. II, Art. 8 — CognizabUity — Suit by assignee 
—Arrears of rent. 

A suit by an assignee of a landlord for arrears of rent 
after they had fallen due, for the recovery of the amount 
ue. IS one for rent and is excepted from the jurisdiction 
of the Court of Small Causes. {Tekehand, J.) 

Jagdish Chander V. Sai.ehon. 196 I C. 393 = 

14 R L. 152 = 43 P L R. 432= 
A.I.R 1941 Lah. 313. 

II, Art. 8 — Suit for rent of site — Cogniz~ 

ability. 

A suit for rent of a site is different from a suit for 
house rent and is not cognizable by a Small Cause 
Court unless that Court has been expressly invested with 
jurisdiction m that behalf. {Ghulam Hasan, /.) 

Mata Din 2/. [MD\D Khan. 197 1 C 158 = 

1941 O.A. 886 = 1941 A W.R. (Rev ) 1005 = 

1941 O.W.N. 1179. 
Sch. II, Art. 11 — Power to create charge on 
mmovabe property--Decree Construction. See 1939 

Dig., Col. 1008. Ganga Prasad r. Ratan Chand. 

LLR. (19411 Nag. 356. 

'^^—^PPlicability^Suit on pronote 
Co tsuUration, dues on account of a hereditary office— 
Mam'amabihty in Small Cause Court. 

execuTerrTn ^ that it is 

t^o years- , , ''\T‘ for 

ThrCoun ofr' ‘Cognizance by 

ment V/'U « negotiable instru 

SAndSHt.'n MaDHORaO ACHVOT 

Col 107^' mTh *^‘'0 riig 

19? r e ^’ENON. ® ■ 

-srh TT a". 600 = (1940) 1 M.L J. 173, 

M'Lhti^^oP to a wrong- 
hence a suit for Ha ^ P'o<^<teding on the highway and 

barred by Art 3S not 

Courts Act fi ' «'■>=>" Cause 

196 1 C Tfi/ a af *' 

19610.365=14 R.N. 48 = 1941 N.L.J. 328. 

WheVe^a LZi' ‘"‘'''“'f ^'^P'^rAir—Cogimahlily. 

and entrusted to °f => decree 

machine had found that the 

decre hclde? and he 7 T'T 

the machinrforlh of 

for compensLion^ CiUetil^^ ^ 

and as such exclnri*>rt V improper attachment 

UQ as such excluded from the cognizance of the Court 


PUBLIC gambling ACT (1867), S. 6. 

of Small Causes by A.rt. 35 (/) of Sch. II to the Provin- 
cial Small Cause Courts Act. {Agarxual, /.) PlRTHI 
NATH V. M. H. NOWROJl. 193 I.C. 664 « 

13 E.O. 484 = 1941 O.L.R. 313 = 
1941A.W.R. (C.C.) 136 = 19410 A. 367 = 
1941 A.L.W. 409 = 1941 O.W.N. 565= 

A.I.R. 19410tidih 412. 
Sch. H, Art. 4l-~Applicability.^Co-sharers in 

joint property — Payment of Government revenue by one 
—Suit against other for contribution — Jurisdiction of 
Small Cause Court. See 1940 Dig.. Col. 1073. SaKOOR 
Fatima v. Sheik Mahomed Safiuddin 

192 I.C. 757= 13 R P. 616- 7 B R. 409“ 

A.I.R. 1941 Pat 49. 
— ’ Sch. II, Art. 41 — Cogniziibility — Suit by a cO' 
sharer against other co-sharers to recover rent paid on 
their account — Nature of. 

A suit by a co-sharer against the other co-.<5harers to 
recover the rent paid by him to the superior proprietor 
in respect of the latter’s shares is a suit for contribu- 
tion and not reimbursement inasmuch as the liability is 
a joint liability and the paying co-sharer remains liable 
for the balance even after payment of his own share. 
Hence its cognizance by Court of Small Causes is barr- 
ed by Art. 41 of Sch. II of the Provincial Small Cause 
Courts Act. {Bennett and Chulam Hasan, J J.) SHEO 
SaRAN MST. SUKHRANl 195 10.498 = 

1941 O.W.N. 963= 194lO.A.676= 194HA.L.W.813= 
1941 A.W R. (Rev ) 646= 1941 O.L.R. 693 = 
14 R.O. 93 = A.I.R. 1941 Oudh 678. 
PUBLIC GAMBLING ACT (III OF 1867), Ss. 1, 3 

and 6 — *Dara* gambling — Nature of — Prosecution, if 
should prerve commodity concerned — Betting slips found 
on search — Presumption as to common gaming house. 
Vara gambling is a specihed form of Satta gambling 
and in such a case the omission on the part of the prose- 
cution to prove the commodity concerned is not a fatal 
defect. Where betting slips are recovered in a house 
searched under a warrant under S. 5 of the Public 
Gambling Act, they constitute instruments of gaming 
within the meaning of the Act and give rise to a pre- 
sumption under S. 6 of the Act that the house is a 
common gaming house. {Ismail and Mulla, J/.) 
Kmperor V. HaSANT LaL. 

I.L.R. (1941) All. 576 = 196 I.C 434 = 
1941 A.W.E (H.C.) 220=1941 O.A. (Supp.) 616= 

1941 A.L.J. 421 = 1941 A.L W 608 = 
42 Or L J. 864 = 1941 O.W N. 794 = 
1941 A.Cr 0. 1S8 = A.1R. 1941 All 330. 


S. 4 — ‘Common gaming house— Open space in 

front of pansall See 19-10 Dig., Col. 1074 FMPEROR 
V. Govind PRASAD. 42 Cr.L-J. 32= 

A.I.R. 1941 Nag. 16. 

— S. 6— (7«r7/ or innocence of accused— I f affected 

by legality of arrest. 

Under S. 5 of the Public Gambling Act the District 
Superintendent of Police may arrest without a warrant. 
In order that an offence may be cognizable offence it is 
not necessary that every police officer should have the 
power to arrest without a warrant. The fact that 
District Superintendent of Police has such pow’er makes 
it a cogniz.ible offence. The question whether the 
arrest was 'valid or not would not affect the question of 
the guilt or otherwise of the accused, because even if it 
was illegal, the Court would still have jurisdiction under 
S. 190, Cr, P, Code, to take cognizance of the offence- 
{Polhck, J.) NAGARMALt'. EmpeROR. 

196 I.O. 869 = 1941 N L J. 465= 
. ^ ^ A.I R. 1941 Nag. 338. 

■ S. 6— Search warrant— Legality— Boundaries of 

place to be searched not given. See 1940 Dig., Col. 
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PUNJAB ACTS. 

1074. Emperor v. Govindprasad. 

42 Cr.L.J. 32=AXR. 1941 Nag. 16. 
PUNJAB ACTS, ETC 

Alienation of Land Act (XIII of 1900). 
Alienation of Land (Second Amendment Act) 
(X of 1938). 

Civil Service Rules. 

Colonisation of Government Land Act (V of 
1912). 

Courts Act (VI of 1918), 

Court of Wards Act (II of 1903). 

Debtors Protection Act (II of 1936). 
Kanungo Service Rules (1935), 

Land Records Manual 

Land Revenue Act (XVII of 1887) 

Limitation (Custom) Act (1 of 1920). 
Municipal Act (III of 1911) 

Pre-emption Act (I of 1913) ■ 

Pure Food Act (VIII of 1929). 

Registration of Money-Lenders Act (III of 
1938). 

Regulation of Accounts Act (I of 1930). 

Relief of Indebtedness Act (VII of 1934). 
Restitution of Mortgaged Lands Act (IV of 
1938). 

Sikh Gurdwara Act f'VIII of 1925). 
Suboroinate Services- 
Tenancy Act (XVI of 1887). 

Village Panchayat Act (III of 1922). 

PUNJAB ALIENATION OF LAND ACT (XUI 
OF 1900), S. 2 (,3)— Agricultural land— Test- Presump- 
tion from circumstances. 1940 Dig., Col. 1074. 

Khazanchi Shah v. Niaz Ali. 191 1.C 417= 

13 R.L. 291. 


S. 3 — Alienation by person declared member 

of agricultural tribe subsequenily^—V alidit)— Sanction 
— 2 f can be accorded. 

An alienation made by a person who is declared to be 
a member of an agricultural tribe subsequently is neither 
void nor voidable. The effect of the Alienation of Land 
Act is merely to alter its character. The alienation in 
any case can be validated by the sanction of the Collector 
and such sanction should be accorded where both parties 
exercised good faith at the time of the alienation and 
the transaction was completed in the open market with 
no intention of defrauding the vendor or his tribe and 
at full value and many years have passed since it was 
completed. ^GarUU, FATTA - BH.KAM Sa.N. 

s. Z~Order refusing sanction— Right of would- 

be vendee to appeal. a 

It is certainly true that in ordinary cases wher 

member of an agricultural tribe applies for 
sell a portion of his land to a " 

agriculturist is not a necessary party to ’ 

but it is not correct to lay down an 

no circumstances may » would-be vendee appeal to^a 

higher authority against the order of the DeP“ty 
missioner refuLg sanction in 
reason to suppose that a vendor is 

vouring to use the provisions of th . (Alan 

Act to defraud a bona fide purchaser uafiz* MEHPI 
Mitchell, F.c:) Mohammad DIN L 

!!l^s Z-Samticn of Deputy Commiss.ouer-Right 

of would be alienee to apply f^^' 


aliena* 
in 


n wouia oe attenec > • .Ug,- a ei 

If a person comes forward "%",;,'p,eted 

tion of certain land in his favour sanction by the 

all other essentials except open to"Sn U 

Deputy Commissioner, it should P jj-q whether 
casw to ask for an adjudication on the question w 


Y. D. 1941—66 


PUN. ALIEN. OF LAND ACT (1900), S. 7. 

sanction should or should not be accorded to the particu- 
lar transaction in question (Alan MtUhelf F.C.) 

Mohammad Din v. Hafiz Mehdi Shah. 

20 Lah.L T. 169. 

S 3 — Succession of widcnv to life interest in her 
husband's estate— Mutation— Sanction of Deputy Com- 
missioner — If necessary. 

The succession of a widow to a life-interest in her 
husband's estate is not a case of permanent alienation. 
Therefore, the sanction of the Deputy Commissioner for 
mutation of such succession is not necessary under S. 3 
of the Alienation of Land Act. (Mitchell, F.C.) 

Mahomed aslam Khan v. Irshad Begam. 

20 Lah.L.T. 104. 

S. 3 (2 ) — Grant of occupancy rights without 

Deputy Commissioner s sanction — Validity — Govern ment 
of India Act (1935), Si. 298 M) and (2) and 292. 

In view of the fact that S. 292 maintains in force all 
existing law till repealed or amended; and S. 298 (2) 
excepts the main features of the Punjab Alienation of 
Land Act from the general declaration in S. 298 (1), it 
cannot be said that the general words of that declaration 
can be taken as overriding and rendering Invalid thq 
other provisions of the Alienation of Land Act as in 
force in 1935 which are not expressly mentioned. Con- 
sequently a grant of occupancy rights in agricultural land 
I without the Deputy Commissioner's sanction is invalid 
under S. 3 (2), Punjab Land Alienation Act. (Skemp, 
J.) DEPUTY COMMISSIONER. Amritsar 2/ Raila 
Ram. 192 I.C 303 = 13 R.L. 368 = 

A.IR. 1941 Lab 27. 

S. 6 — Mortgage— transaction— Test. 

A transaction is benami if the beneficial interest passes 
not to soi disant mortgagee but to the non-agriculturis 
usually a banker or money-lender concerned. Th 
“beneficial interest” includes certainly the rents and 
profits of the land, and in most if not in all cases the 
control of the land. But a transaction between two 
agriculturists is not benami only because a money lender 
has derived some benefit from the transaction. If that 
benefit is short of the full beneficial interest, the transac- 
tion can still subsist as a genuine mortgage. In certain 
circumstances one agriculturist may find a profitable 
investment in taking over a mortgage which is cripplin 
another, who has not the capital or resources of his 
better-equipped fellow agriculturist. The former may 
conceivably have the same banker as the latter, and that 
banker may profit by the transaction; but unless substanti- 
ally the beneficial interest in land passes from the mort- 
gagee to the money-lender or banker, the transaction is 
not benami. A very important detail of evidence in all 
such cases is the payment of land revenue. In a com- 
pletely benami transaction revenue is collected by the 
lambardar from the money-lender, to whom the benefi. 
cial interest has passed ; in a genuine transaction the 
land remains with the mortgagee who pays the land 
revenue. (Garbett, F.C.) MULa v. SOHan Singh. 

20 Lah.L.T. 1. 

g 6 ^3 ) — Initiation of other proceedings by mart- 
If bars action by Deputy Commissioner, 

Where the mortgage is one in form (<5) of S. 6 (1) of 
the Alienation of Land Act, the mere fact that the mort- 
gagee has initia ed proceedings of another kind to obtain 
payment of the debt does not prevent the Deputy Com- 
missioner from taking action under S. 6 (3) of the Act, 
(Alan Mitchell. F.C.) CO-OPERATIVE Land MORT- 
ga^’E Bank. Sonepet*'. Thambu. 20 Lah L.T. 178. 

_1— Ss 7 alld W— Usufructuary mortgage or lease — 
Ttst^ 

If there is a contention between the parties as to 
whether a particular temporary alienation entered into 
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by two private individuals is a usufructuary mortgage 
redeemable under S. 7 of the Alienation of Land Act or 
a lea^e for a stipulated period which cannot be determin- 
ed before the expiry of that period, the criterion must be 
whether the debt or loan is the real basis of the trans- 
action or whether the real basis is the need of the second 
party to obtain the use and occupation of the land for a 
pariicula'- purpose for an extended period. {Mitchgll, 
^.C.) QauIR B/^KHSH 2/. ARURA Mai. 

20 Lah L.T. 80 

^Ss. 7 and 11 — Usufructuary mortgage or lease 
— Test. 

In order to determine whether a particular temporary 
alienation enteied into by two private individuals is a 
usufructuary mortgage or a lease, the criterion must be 
whether the debt or loan is the real oasis of the trans- 
action or W'hether the real basis is the need of the second 
party to obtain the use and occupation of the land for a 
particular purpose for an extended period. Where the 
so called lessee has not obtained the use and occupation 
of the land for any period and the so-called lessors have 

remained in cultivating occupation of the land binding 
‘themselves to pay half batai rent to the so-called lessee 
every year, the transaction is a usufructuary mortgage. 
KAlan Mitchell, F C.) ABDULLa v. VIR HhaN. 

20 Lah L.T. 159, 

7 (3), 11 and 16 (2 A) — Afort gages, farms 
and leases by agriculturist, or Official Receiver or by 

order of Court — If determinable before stipulated 
period. 

If an alienation made by an agiiculturist or by an 
Official Receiver on his behalf in favour of a non-agti 
culturist is descri[)ed in the document in which it is 
ernbodied as a usufructuary morlgage in form \a of S. 6 
(1) of the Alienation of Land Act, it can at any time be 
redeemed under S. 7 (3) of that Act on payment of 
such proportion of the mortgage del)t as the Deputy 
Commissioner determines to be equitable. If the aliena- 
tion IS a lease, farm or mortgage made by order of a 
Court under S. 16 of the Act, it would be terminable by 
the Deputy Commissioner under sub S. (2 A; of that 
section on payment of an amount which shall bear to 
the original consideration the same proportion as the 
unexpired period of transfer beais to the total period for 
which the transfer has been made But if the alienation 
na entered into by the agriculturist or by the 

Uffiual Receiver on his behalf under S. 11 of the Act, 
he Act contains no provision for its premature termina- 
tion. {Mi/ckell, F. C.) QaDIR BAKHSH v. ARUWA 

20Lah.L.T 80 

^ Conversion of mortgage^Delay in appli- 

cation— hffect of. 

When a member of an agricultural tribe has mort- 
gaged his land for an unlimited period to a person who 
IS not a member of the same agricultural tribe or group 
of tribes, no delay however long on the part of the mort- 
gagor m applying to the Deputy Commissioner under 
a. y of ihe Alienation of Land Act can operate to 
defeat the right of the mortgagor to have the transaction 
converted into a mortgage in one of the forms permitted 

Mitchell, FC.) KlSHRN 

Mngh V. Charib Singh. 20 Lah.L.T. 28. 

■ ^S. Order by Deputy Commissioner refusing 

to take action— Appeal. 

An order passed by the Deputy Commissioner under 
&. y of the Alienation of Land Act is clearly appealable 
to the Commissioner, whether the Deputy Commis 
sioner takes action under that section or refuses to do 
SO. It is immaterial that he has erroneously described 
himself below his signature at the end of the order as 


PUNJ. ALIEN. OF LAND (SBC. AM.) ACT 

(1938), 

Collector and not as Deputy Commissioner. {^Mitchell, 

F.C.) Hjmmat ALi 2 /. Bhag Mal. 20 Lah.L T. 43. 

"■ S. Person elected-- If can invoke Ss. 3 

and 28 — Limitation Act. 

When once a Deputy Commissioner has duly satisfied 
h Ssfclf after proper enquiry under S. 13-A(2)of the 
Punjab Alienation of Land Act that an alienation is 
void under sub-S. (l)and thereupon after complying 
with oiher provisions of sub-S. (2) ejects the occupier 
neither S. 3 nor S. 28 of the Limitation Act can be 
invoked to help the person so ejected. iCarbet F.Cf) 
D.\ta Ram v. IaG Ram. 20 Lah.L.T. 23. 

S. 16 — Applicability — Land subject to mortgage 

acquired by agriculturist. See 19^0 Dig, Col. 1075. 
PUNJAB NATIONAL BANK, LTO. V. RAM KARAN 

Ramji Lal. I.L.R. (1941) Lah. 1 (F.B.). 

S. 16 — Applicability — Liability of land to be sold 

already determined by decree. See 19*}0 Dig , Col. 1075. 
PUNJAB National Bank. lid. v. Ram Karan 
Kamji Lal. I.L.R. (1941) Lah. 1 (F.B.). 

S. 16 — Compromise decree regarding land — 

When amounts to alienation. 

M, a member of a notified agricultural tribe, sold 
some lands to G, anon-agriculturist. Thirteen years 
later, the Deputy Commissioner passed an order de- 
claring that the aforesaid sale was in contravention of 
the provisions of the Punjab Alienation of Land Act 
and that the alienation would take effect as a usufruc- 
tuary mortgage for a period of 20 years from the date 
of the alienation. Two years later 6^ instituted a suit 
against M for a declaration that he had btcome owner 
of the land by adverse possession and that the defen- 
dant had no connection with it. The parties compro- 
mised the suit whereby G was to be the owner of certain 
plots of land out of the land in dispute, while the re- 
maining land was to become the properly of the 
defendant without any encumbrance, and a decree was 
passed in terms of the compromise. 

that the compromise on being incorporated in 
the decree of the Court was nothing else but an aliena* 
tion. {Tck Chand. Jf) DEPUTV COMMISSIONER, 

Gujarat r. Gian Singh. 197 1.0. 66« 

43 P L.R 464= A.I R. 1941 Lah. 369. 

S. 16 — Mortgagor declared member of agricul- 
tural tribe after passing of mortgage decree^Subsequent 
execution of decree — I f barred. 

A mortgage decree passed against a non agriculturist 
before a notification was issued under S. 4 of the Punjab 
Alienation of Land Act declaring the tribe of the mort- 
gagor as an agricultural tribe, is saved from the 
operation of that notification, and the executing Court 
is not barred by S. l6of the Act from subsequently 
selling the mortgaged land. (Tek Chand and Blacker, 
//.) RaJU V, \ianGLa. 43 P.L.R 646. 

PUNJAB ALIENATION OF LAND (SECOND 
AMENDMENT) ACT (X OF 1938)-// uira vires— 
Ginernment of India Act, S^ 298. 

The Punjab Alienation of Land (Second Amend- 
ment) Act (X of l938)offends against S. 298 (1) of the 
Government of India Act and is not saved by S. 298 (2) 
((j) of that Act qua sales or mortgages which had bwn 
effected before the commencement of the Act. The 
result is that the Act is intra vires qua sales or mort- 
gages of agricultural land effected by agriculturists in 
favour of agriculturists who a’’e benamidars for non- 
agriculturists after the commencement of this Act, that 
is, from 1st June, 1939 ; but it is ultra ^>ires qua transac- 
tions affecting rights in agricultural land whether sales or 


1045 


INDIAN DECISIONS, 


1046 


PUNJ CIVIL SBEVIOE RULES, Vol. I, E 14. 

mortgages effected before the passing of the Act or with 
resptct to transactions which are not sales or mortgages 
of agricultural land effected either before or after the 
commencement of this Act. {Dultp Singhs Monros atid 
Sale.J/.) PUNJAB PkOVINCf? 2/ DxULATSiNGH. 

195 I C. 17 = 14 R.L. 19 = 4 F.L. J. (H C.) 83 = = 
43 P.L.R. 198 = A.I.R. 1941 Lah. 182 

PUNJAB CIVIL SERVICE RULES. Vol I, 

R. 14 14, Cl. (d) — Order of Commissioner refusing 
horse allowance to Kanungo during period of suspension 
^Appeal. 

An appeal is competent from an order of the Commis- 
sioner rejecting an application of a Kanungo for the 
grant of horse allowance during the period that he had 
been absent from duty owing to his having first been 
Suspended and then dismissed from the post of Kanungo 
and finally reinstated by an order of the Commissioner 
on appeal. (Alan Mitchell, F.C.^ M. MatwaLA R.AM 

V, Emperor. 20 Lali L T. 176. 

PUNJAB CIVIL SERVICE SUBSIDIARY 
RULES, R. 18 {2)— Horse allowance drawn by 

Kanungo— If compensatory allcnvance. 

The horse allowance drawn by a Kanungo is clearly 
a compensatory allowance and if a Kanungo proceeds 
on long leave he may be permitted to draw this allow- 
ance up to a period not exceeding four months. (Alan 

Mitchell, F,C.) M. M ATWALA RAM 2 /. Em PE JOR. 

20LahL.T.176 

R. 73 — Kanungo reinstated after dismissal— If 

^ntitled to horse allowance for period of absence from 

The Commissioner has complete discretion to allow or 
disallow the horse allowance to a Kanungo who has been 
reinstated after dismissal for the period of his absence 
from duty. There is clearly no obligation on the 
Kanungo to maintain a horse after he has been suspend- 
ed and while the departmental enquiry against him is 
being held Still less is there any obligation on him to 
maintain a horse after he has been dismissed. 
Mitchell, F.C.) M. MATWALA Empepor.^^^ 

PUNJAB COLONISATION OF GOVERNMENT 
LANDS ACT fV OF 1912), S. 10 (2j-;W 

Chenab Colony— Acquistiion of proprietary rtg s 
Ripht of widow with life interest. • 

In the Lower Chenab Colony, where the acquisition of 

^Mitchell, F.C:) GHULAM NAB. nS 

<Jo in ('3') and Allotment by Collector con 

if can resume possession— Rower or 

sioner to set aside allotment , Collector in dis- 

An allotment of land made person 

regard of the to such an allotment 

who had no shadow of a treated as being ip^o 

under Collector in resuming pos- 

facto void so as to justify Colony Act on the 

session of the land under S. possession of land to 

ground that the grantee wa allotment made by 

which he had no right or by the Financial 

the Collector can, power of control confer 

Commissioner in exerci^ of t P control 

red by S lO (3) of the Colony ^ ^enue proceed 

is to be exercised in the course o P Revenue Act which 

ings under aL ha^^been made applicable to 

4b6 trIcMd\n^gs of Revenue Officers under the Colony 


PUNJ. COURT OF WARDS ACT (1903). 5. 13. 

(Mitchell, F.C.) Emperor v. Mah( med Vaqub 
KHan. 20 Lah L. T. 86. 

S 20 (d ) — Nomination of successor by Collector 

— Persons not selected — If can appeal to Commissioner, 
If a Collector wh.) had to make a nomination of a 
successor under S. 20 (</) of the Colony Act chose to 
summon before him all the persons meniioncd in Cl. (d) 
as persons from among whom a successor may be chosen, 
and called upon them to repre>ent their respective 
claims before him, and then made his decision in a 
quasi-judicial order, any one of such persons who was 
not selected would be a party to the proceedings and 
entitled to present an appeal to the Commissioner. 
(Mitchell, F.C.) INDER SlNGH v. LaCHMAN SINGH. 

20 Lah L.T. 188. 

S. 21 (b) — Interpretation. 

S. 21 (b) of the Colony Act means that when any 
male tenant, who is not an original tenant, oies, the 
succession to the tenancy left by the said male tenant 
shall devolve on the person or persons who would suc- 
ceed to any property left by the said male tenant if such 
property were agricultural land acquired by the original 
tenant from whom it had passed by succession to the 
tenant recently deceased. It does not mean that when- 
ever any male tenant died, however many generations 
after the original tenant, the succession on each occasion 
would have to be treated as succession to the original 
tenant. S. 21 (^) does not refer only to the death of a 
male tenant without male issue, but to the death in any 
circumstances. (Mitchell, F.C^ ALaM KHaIUN v. 
MEHR Wali Mahomed. 20 Lah.L T. 130. 

PUNJAB COURTS ACT (VI OF 1918 J, S. 39— 

Original plaint amended with Court's permission — 
Nature and forum of suit and appeal — Hcfw deter^ 

mined. 

Where the original plaint has, with the permission of 
the Court, been amended the valuation as given in the 
original plaint is no longer the valuation of the suit, but 
it is the relief asked for and the value fixed in the 
amended plaint which determine the nature and forum of 
the suit as well as of appeal under S. 39. (TekChand, 

/) ABDUL Hamid v. Mt. Khatoon Z.^man Begam. 

43 P.L.R. 628 = A.I.R. 1941 Lah. 397. 

^S. 41 Plea of local custom in second appeal — 

Certifi-aU—K required. ^ ^ ^ 

Where the lower Court has held that reversioners in 

the position of plaintiffs would ordinarily have no right 
to content an alienation made by a widow with the assent 
of the next reversioner and the plaintiff wishes to esta- 
blish in second appeal a local custom to the contrary, a 
rPi tificate is required permitting an appeal on the question 

ffTstom. (Beciet'.J.) SUNDAR t/. Mt. TaBO. 
ol custom 1 310 = 13 E.L. 630 = 42 P L.E. 819= 

A.I.E. 1941 Lah. 43. 
PUNJAB COURT OF WARDS ACT (II OF 1903), 

O IS- Court of Wards taking possession of property of 
ioint proprietor -Right of latter to sue for partiticfi. 

The Court of Wards Act does not exprei^sl> bar the 
nf a ioint proprietor to bring a suit for partition of 
;fshaL ii oin? property, though the Court of Wards is 
nritlrtd to take possession of the property of a joint 
nnrietor along with a ward of the Court of Wards and 
rln^execute leases of such property, but there is nothing 
^he Act which specifically bars the right of the co- 
^ -Ptnr to bring a suit for partition which is a statu- 
conferred on him by the Partition Act and 
"!^no reason either in law or in equity, that the 
Wards Act contemplated that the joint pro- 
Court of bring such a suit to partition his 

prietorsho o ^ ^ superintendence of 

*^r;r:per.y by court of Wards. iDalip S.n,k a,.d 
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PUNJ. COURT OF WARDS ACT (1903), S. 32 

Salty //) Qaisar Jahan Became/. Court of 
^Vards. 193 1,0. 829 = 13 R.L 489 = 

AIR 1941 Lah 88. 
S. 32 Modification of order— Awarding of 
additional and future interest— If amounts to. See 19-10 

Dig., Col. 1077. Court of Wards v. Tfhla Ram. 

93 I.C. 149 = 13 R.L. 432 
PUNJAB DEBTORS’ PROTECTION ACT (II OF 

— Collector and executing Court’^ Position 
and powers of , 

Under the Punjab Debtors' Protection Act, the 
Collector is only given jurisdiction to decide two things. 
After the executing Court has attached the land and has 
decided that it should be temporarily alienated, it is for 
the Collector to determine the period of alleuation and 
decide how much of the land, if any, should be exempt 
for purposes of maintenance. These are obviously 
matters which can only be determined by him if the land 
IS found liable to attachment by the executing Court in 
thefir>tinstan:eand the actual alienation oftheland 
derives its force from the authority of the executing 
Court. {Tek Chand and Beckett, JJ,) ANNU Mal 
xiAk Narain t/. likij LaL. 196 I.C. 611 = 

14 R L. 164 = 43 P.L R. 479 = A.I.R. 1941 Lah 327. 

.d. ^^Leasc granted before Act set aside— 
Court subsequently ordering re-iale of lease -Fresh lease, 
if govtrnea by section. 

An order as regards attachment and temporary aliena 
tion was tiriginally passed before the Punjab Debtors' 

I roieciion Act. 1936, came into force. It was held by 
the Court that the provisions of S. 4 were not applicable 

to the auction of the lease (mustajiri) which had taken 

place before the commencement of the Act. After the 

case had been remanded on this ground the judgment 
debtors’ objections were accepted and the lease of the 

land which had been originally granted was set aside 

When the Court ordered re-sale of the lease the judg- 
menl-debtor> again objected that the proceedings must 
be transferred to the Collector under S. 4, 

//r-AA that the fresh lease of the land was governed 
by the provisions of S. 4. KBhide, /) Mehr ABDULLA 

*'• ^ ^ , A.I.R. 1941 Lah. 464. 

. b Order of Collector in execution proceed- 
tngstransfer,ed to him by Civil Court -Decree^holder 
oeing Co operative Society— Appeal . 

Under S. 6 of the Debtors' Protection Art, an appeal 
lies to the Commissioner from an order of Collector 
parsed in the execution proceedings transferred to him 
Dy a Civil Court, allhouj-h the decree-holder is a Co- 
operative Society. {Garbett,F.C.) KaRAM SlNC.H r/ 
^amindak Bank ok Jabbowal. 20 Lah.L.T. 47 

— S ^—Objection regarding attachabilily of land 
—if can be raised before Collector. 

An objection that the land is not liable to attachment 
on the ground that it is ancestral, cannot be raised 
oetore the Collector in the course of proceedings which 
relate only to the amount of land which should be 
a ienaled and the period of alienation. The Act contem- 
plates that in normal circumstances the liability of the 
land to attachment would be decided before the proceed- 
ings are transferred to the Collector. {Tek Chand and 
iieckett, //.) LaKHMI CHAND v. AUI.IA KhaN. 

19410. 634=14R.L 4 = 43 PLR 246 = 

o - . 1941 Lah 225. 

o. 9 Obtection regarding attarhability of land 

^decide ^^‘i*i<Uion—Po7oer of executing Court to 

The executing Court has no power to deal with an 
objection regarding attachability of the land after it has 
actually been alienated in full satisfaction of the decree. 
Uek Chand and Beckett y JJ.) LaKHMI v. ChAND 


PUNJ LAND REVENUE ACT (1903) S. 12, 

Aulia Khan. 194 I.C. 634 = 14 R.L. 4 = 

48 P.L E. 246 = A.I.R. 1941 Lah. 226. 

S. 12 — Promtsiory note — Holder indue course 

being money lender— Obligation to proze consideration — 
Negotiable Instruments Act, S. 43. 

All that S. 12 of the Punjab Debtors' Protection Act 
can betaken to laydown is that when a question of 
consideration arises, the burden of proving consideration 
shall be on the money-lender. The Act has left un- 
touched, S. 43 of the Negotiable Instruments Act, and a 
“holder in due course” of a promissory note, even though, 
he be a "money lender” as defined in the Punjab Act, is 
entitled to recover from the maker of the note, without 
being under any obligation to prove that the promissory 
note had been executed by the maker in favour of the 
original obligee for valuable consideration. 

Chand and Beckett, JJ .) NaRA v. BaQR KHAN. 

43 P.L.R. 651. 

PUNJAB EXCISE ACT (I OF 1914), S 68— 

N-W.F. P. Government Notification that rules in 
Punjab Excise Manual shall apply to N.~W. F. P . — 
Rules, if ultra v:res. 

There was a notification of the N.-W. F. P. Govern- 
ment that the rules in the Punjab Excise Manual shall 
apply to N.-W. F. Province until separate rules were 
framed by that Government. Accused who was con- 
victed for violation of one of such rules contended that 
the rule was ultra vires as it had not been framed by 
the N. W. F. P, Government as required by S. 58. 

that in view of the Notification the rule was 
not ultra vires. {Soofi, J.) SHFR SinGH v. EMPEROR. 

A.I.R. 1941 Pesh, 102. 

PUNJAB KANUNGO SERVICE RULES (1936), 

R. 17(1)) — Order dismissing Kanungo — Revision, 
Under K. 17 ((^) of the Punjab Kanungo Service 
Rules, 1935, the power of ^evi^ion may be exercised 
against an order dismissing a Kanung j only (1) cn the 
giounci of material irregulaiity in the proceedings of the 
enquiring or appellate authority; (2) on the discovery of 
new and important matter or evidence which after the 
exercise of due diligence was not within the knowledge 
of the petitioner or could not be produced by him wheiv 
the order was passed against him ; or (3) on account of 
some mistake or error apparent on the face of the re- 
cord. {Mitchell^ F.C.) NUR AH.MAD v. EmPFROR. J 

20 Lah.L T. 141. 

PUNJAB LAND RECORDS MANUAL Chap. 

Ill App. T—Ordcr of retirement for physical incapa^ 
city Appeal — Practice, 

1 he rules in Appendix F of Chapter 3 of the Land 
Records Manual do not provide for an appeal against 
an Order of retirement for ph>sical incapacity as it is not 
technically a penally, but as it is the duty of superior 
officers to see that ;he rules are properly administered 
and as an order of retirement not technically justified 
under the rule would amount to removal, it is in practice 
customary for Commissioners to entertain appeals 
against such orders. {.Mitchell, F.C.) RAM SaRUP r 
Emperor, 20LahLT. 140. 

PUNJAB LAND REVENUE ACT (XVU OF 
1887) Ss. 14 and UB {2)— Appeal to Commissioner 
against apptllate order of Collector. 

1 he limitation for an appeal to the Commissionei 
against an appellate order of the Collector under S. 118 
AO Land Revenue Act is the usual period of 

60 days hid down under S 14 of that Act. (;l/»7<r4^// F. 
C .) Mahomed Shafi r. Wasti Ram. 

20 Lah L.T. 110. 

~ Appeal— Dismissal for default — Proti' 

dure to be followed — C. P. Code, 0. 41. Rr. l7 and 19. 
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PUNJAB LAND EEVENUE ACT (1887), S. 14. 

In Land Revenue Rule 36, it is laid down that in 
regard to various matters including dismissing applica- 
tions on default a revenue officer will be guided generally 
by the principles of procedure for the time being in force 
in Revenue Courts. The procedure in force in Revenue 
Courts is that laid down in C. P. Code and therefore (he 
provisions of that Code are to be applied by analogy. If, 
therefore, the Commissioner dismisses for default an 
appeal arising out of partition proceedings, his order 
must be regarded as one passed under S. 41 R. l7, C. 
P. Code and the only course open to the appellant is an 
application under K. 19 to the appellate Court for the 
re-admission of the appeal. {^Mitchell, F.C^) ALI 

Mahomed v. Fazal Dad. 20 Lab L.T. 150. 

Limitation for appeal — When begins to 


run. 

Under S. 14 of the Land Revenue Act. limitation for 
an appeal runs from the date of the order appealed 
against and not from the date on which the order was 
communicated to him. {MitckelL F C.) TaJ MahO- 
MED V. MUKH Ram. 20 LahL.T. 115. 

S. 16 — Concurrent findings — Interierence. 

Where the findings of the Collector have been accepted 
on appeal by the Commissioner, it is not normally open 
to a revising authority to interfere. {Mitchell, F.Cf) 

Ram Sarup v. Emperor. 20 Lah.L.T. 140. 


S. Vo— Concurrent findings of fact^Revision. 

It is not normally open to a revising authority to 
examine the material on which the officers below have 
reached their concurrent findings of fact. But where the 
case is one of considerable importance and it appears to 
the Financial Commissioner desirable that he should 
examine the case on the merits, he can do so. 
iMitc/ull, F.C.) Lal CHAND V. EMPFROR. 


16 — Delay in filing petition— Effect of . 

A person who desires the exceptional powers of 
revision to be exercised in his favour must show due 
diligence in prosecuting his case, and a revision Petition 

submitted after inordinate delay cannot be entertained. 

F-C.) RAM SA.UP .. emperor.^ ^ 

S Vo— Mutation proceedings— Interpretation 

^f judgment of High Court— Duty of Financial Com- 
Mnancial Commissioner is ultimately responsible 

' a^li^rar of ^re 

b, ,b, Hifb 

ponsibility to satisfy hims Hecision of the 

li? ^cot ‘"it Ts:SU‘ ne«:sary .or him in 
High court. It 1 . merits of the case in order to 
revision to examine the m nfiirers below have 

satisfy himself the High Court. 

correctly .utm » Madho Singh. 

Ulan Mitchell. E.C.) IBRAHIM z/. MaDHO^ ^ ^ 

Vo— Mutation proceedings Question f 

to mutation 

In cases of judicial nature oe succes- 

proceedings such as the qu should only exercise 

Sion, tbe Fin^‘=?l where such interference 

bis powers of revision in _ .-e c P Code. {Alan 

would be justified under ’ ’ viSHAMBAR 

Mitchell, F. C.-) GOBIND SINGH ^ gg 

—B^ll-Te»-aPptalalle case-Petoers of reoieicn 

—When may he used. Financial Commissioner 

In normal circumstance the ,he guise 

will be opposed on ‘ ,| i„,ents and purposes 

of a revision petition what is to 
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an appeal in cases where the Legislature has decreed that 
no appeal shall lie. The wide powers of revision given 
to him, however, are clearly intended to be used in 
exceptional cases when failure to interfere at a prelimi- 
nary stage would result in prolonged proceedings which 
must be infructuous in the long run. {/ilan Mitchell 

F.c.) Aziz Ullah v. Ghulaman. 20 Lah.L.T. 54 . 

Order refusing to entertain appeal er- 
roneously holding it to be time-barred — Rtvision. 

If the Commissioner rufuses to entertain an appeal on 
its merits on the erroneous ground that it is barred by 
limitation, he refuses to exeicise the jurisdiction vested 
in him, and it is necessary for the Financial Commis- 
sioner to interfere with his order on revision. Mit- 
chell, F.C.) Mahomed Shafi v. Wasti Ra*m 




S, IQ—Felilioner not /esorting to prescribed 

procedure — Interference. 

The Financial Commissioner will not interfere on 
revision in a case where the petitioner has deliberately 
refrained from having recourse to the procedure 
prescribed. {Mitchell, F.C.) AlI MaHOMED 7 /. Fa 7 at 

Dad. 20 Lah.L.T. 150^ 

Ss 115 and 158 — Collector disallowing partition 

—Jurisdiction of Civil Court. See 1940 Dig , Col IO8I 
DOST Mahomed v. Habib Sultan. 


I L.E. (1941) Lah. 631 « 191 1.C. 268= 

13 E.L. 274. 

S. 116— Partition of part of land— If can be 

disallowed, 1940 Dig., Col. 1081. DOST Maho- 
MED V. Habib Sultan. I.L.E. ( I94i) Lah. 636 = 

191 1.C. 268= 13 E.L. 274. 

S. Ill— Disposal of question as to title in sum- 
mary manner — Jurisdiction of Civil Court. 

If a question as to title in property is raised before the 
Revenue Officer in the course of partition proceedings 
that officer should either (fl) constitute himself into^a 
Civil Court and try the question in accordance with the 
procedure laid down in S. 117 (2) of the Land Revenue 
Act or (<J) he should stay the partition proceedings and 
refer the parties to have this question also determined by 
a Civil Court. If, instead of adopting either of these 
courses, he, in a summary manner, expresses the opinion 
that the objectors have failed to establish their title, his 
finding cannot bar the cognisance of the question by Civil 
Courts {TekChand and Din Mahomad, //,) JawaLa 
SINGH V. JAGDISH SiNGH. 196 I.C 244 = 

14 E.L. 49 = 43 P.L.E. 41 = A.I.E. 1941 Lah. 144. 

PUNJAB LIMITATION (CUSTOM) ACT (I OP 
1920), Art. 2 and S. 7— by widerw—Suit 
for possession by collaterals — Limitation Act, Art 

141. 

Where a widow had alienated her husband’s ancestral 

land, a suit for possession by the collaterals instituted 
on the widow’s death Is governed not by Art. 141 of the 
Limitation Act but by Art. 2 and S. 7 of the Punjab 
Act I of 1920, although there is no mention of the alie- 
nation in the plaint and the suit, on the face of it, is not 
for possession on the ground that the alienation is void 
under custom. {Tek Chand and Beckett, //.) BaRKAT 
V. MAHOMED SHAFI. 43 P.L.E 181. 

— Sch..Art. l—Applicability^Suit against sub- 

sequent transferees— Limitation Act, Art. 120. 

Art. 1 of the Schedule to the Punjab Limitation 
(Custom) Act is obviously intended to apply only to 
suits brought by a reversioner against the original 
alienor and not to suits against the subsequent trans- 
ferees A suit against the subsequent transferees is 
governed by Art. l20of the Limitation Act, and the 
time begins to run only from the date of the subsequent 


THE YEARLY DIGEST, 1941 


1052 


1051 

PUNJAB MUNICIPAL ACT (1911), S. 61. 

transfer. {HeckUt /.) Santi r/. MURT U. 

195 I.C. 59iJ = UR.L 82 = 43 P.L.E. 419 = 

A.IR. 1941 Lah. 304. 

PUNJAB MUNICIPAL ACT (III or 1911). S. 61 
(3}-Tax on >ait —Imposition of — Power of Commiiite 
and of admmisirator — Government of India Act, Ss. lOO 
and 1-10 (1) — Federal Legislative List. Item 47. See 
1940 liig.. Col. 1081. Uaulat Ram v. Municipal 
COMM ii lEE. Lahure. 193 I C. 72 ^ 13 R L 426^ 
4 r.L J. IH.C ) 47 = A.I.R. 1941 Lah. 40. 
“S. 62 (12) — Legality of tax — If can be question- 
ed. See 1940 Dig . Col. 1082. DaulaT Ram v. 
MUNICIPAL CO.MMlTTliE, LAHORE 

193 I C. 72=13 R.L. 426 = 4 F L J. (H.C ) 47 = 

A.I.R. 1941 Lah. 40. 
— — S. 86— Illegal .assessment by committee — Juris- 
diction of Civil Court. See 1940 Dig.. Col. 1082. 
Municipal Commuiee, MONiGOMtRv Sant 
SINGH. I.L R. (1940) Lah. 707. 

S, 93 — Fire Brigade — 1! agent of committee* 

The Fire Brigade maintained by the Peshawar Munici 
pal Committee is not its agent. The Fire Brigade is an 
independent unit under the control of an officer of the 
Crown and the mere fact that the Municipal Committee 
pays for it does not make it liable for its acts or omis- 
Sidns. {Mir Ahmad /.) MUNICIPAL COMMITTEE, 
PEsHAWAK V. ABDULLA JaN. 193 I C. 693-= 

13 R Pesh. 62 = A.I.R. 1941 Pesh. 20. 

3s. 121 (6) and 188 — Conviction for min g place 
for trade ivithout licence— Legality — No bye-law for 
regulating such trade framed by Committee. 

A person can be convicted under S. l2l (5) of the 
Punjab Municipal Act for using a place without a licence 
for any ont of the trades referred to in the section, 
although no bye law has been framed by the Municipal 
Committee for regulating such trades. S. 121 of the Act 
does not per se contemplate any bye laws. S. 188, 
Cl. {e) (i) provides only for bye laws for the inspeciion 
and proper regulation of places already licensed under 
S. 121. It docs not say that bye-laws are necessary to 
regulate the grant of a licence under S. 121. The power 
to impose conditions is given in S. l2l itself. Sub- 
S. (5) of this section creates the offence of using a place 
for certain trades without a licence; and it would be 
contrary to the pLiin svording of this section to hold 
that the penalty provided by sub S (5) can only be im- 
posed if the Committee have enforced bye Dws, for which 
the section does not provide and which the Committee are 
under no statutory obligation to frame. {Sale^ J.) RaM 
'LKLV. Emperor. 1961.0.226=14 R.L. 149 = 

42 Cr.L.J. 825 = 43 PLR 341 = 

A I.R. 1941 Lah. 305. 

S. 169 (g) — No longer required therefor ^* — 

Discretion of committee. 

The words “no longer required therefor” in S. 169 
(,f) of the Punjab Municipal Act are a qualification on 
the power conferred to lease by the Municipal Committee 
and are not a further power conferred on them to decide 
at their discretion whether a street is or is not needed any 
longer for the public. (Dalip Singh and Bhide, J J.) 
JOHRI Lal V. Dhani Ram. 43 P.L.R. 667. 

S. 193 (4) — Applicability — Scheme sanjioned 

under U. P. Town Improvement Act as applied to 

Delhi. 

S. 193 (4) refers to a town planning scheme sanction- 
ed only under S. l92 and has no application to a scheme 
sanctioned by the trust under U. P. Town Improvement 
Act as applied to Delhi. {Bhide, J.) Mahomed 
Ishaq v. Em peror. 197 I.C. 67 = 

A.I.E. 1941 Lah. 481. 


PUNJAB PURE FOOD ACT (1929) S. 18. 

S. 195-A — Contents of notice. See 1940 Dig. 

Col. 1083. .SURAIN biNGH v. EMPEROR. 

193 I C. 317= 13 E L. 454 = 
42 Cr.L.J. 389 = A.IR. 1941 Lah. 90. 

S 196-A— Delivery of notice — Meaning of. 

See 1940 Dig., Col l083. SURAIN SlNGH 
Emperor. 193 I.C 317=13R.L. 464 = 

42 Cr.L.J. 389 = A.IR 1941 Lah. 90. 

S. 195 A — Notice signed “for'’ Executive Officer 

— Kegularii) — Pre>umption. l940 Dig , Col 1083. 

SURAIN Singhs. Emperor. 193 I.C 317 = 

13 R.L 454 = 42 Cr.L J, 389 = A.I.E. 1941 Lah. 90. 

S 225 — Committee doing unauthorised Act- 

Jurisdiction uf Ci^ i| Court. .9(^ 1940 Dig., Coi. 1083. 

Mahomed Shafi v. Siai.kot Municipality. 

192 I C. 729 = 13 R.L. 401. 
Ss. 225 and 193 — Orders of Committee — JuriS' 

diction of Civil Court. 

Civil Courts can interfere even with the discretionary 
orders of public bodie> if those orders are an abuse of 
the pow’er ve>te(1 in them, or, in other words, are in any 
Way unreasonable, arbitrary, capricious, oppressive or 
partial. S. 225 of the Punjab Municipal Act does not 
bar the jurisdiaion of the Civil Court to entertain a 
suit for a perpetual injunction directing the Municipal 
Committee not to object to the construction of a house 
in accordance with the plan submitted to it on the 
allegations that the Committee’s order rejecting the plan 
is ultra Vires, illegal and capricious. {Dahp Singh and 
Dm Af, homed, //.) ADMINISTRATOR, LAHORE 

Municipality v Muniruddin. 

I L R. (1941) Lah. 278 = 196 I.O. 70 = 

14 R.L. 117 = 43 P.L.R. 18 = A.I.R. 1941 Lah. 200. 

S. 225 — Suit against Comndltee involving ques- 
tion of title — Jurisdiction of Civil Court. See l940 
Dig., Col. 1083. Mahomed Shafi v. siaLkot 
Municipality. 192 I C 729 = 13 E l. 401. 

S 22B— Sanction given loithout mentioning any 
section but after reciting facts censtituting offenee — 
Section, if complied with. 

The sanction of the Municipal Committee for a pro- 
secution was given in general terms without mentioning 
any section but after reciting the facts w hich the Com- 
mittee considered to constitute an offence and which 
were found to constitute an offence under S. l72. These 
facts were that the petitioner had built on municipal 
land wi^out permission, that he had been served with a 
notice to demolish the building within two days and had 
not complied with it. The complaint prayed that the 
accused be punished for these acts. 

Held, lhat in the circumstances the Committee sanc- 
tioned the prosecution for such offence as might be 
found proved on the facts stated by them and therefore 
the provisions of S. 228 were sufficiently complied with. 
{Almond, /.C.) DOST MOHAMMAD v. IIaRIPUR 

Eazara Municipality. 19S I c. 366= 

13 R.Pesli. 60 = 42 Cr.L.J. 420= 

A.I.R. 1941 Pesh 9. 

S. 232 — Resolution of Committee acted upon— 
Subsequent sus- ension— Legality. See 1940 Dig., Col. 
1084. Mahomed Shafi . Siai kot Municipai ity. 

192 I.O. 729 = 13 R.L. 401. 
PUNJAB PRE EMPTION ACT (I OF 1913). S. 16 
(c) Owners of estate — ^Members of joint Hindu family 
wdtose names are not recorded in revenue papers. See 
1940 Dig., Col 1085. Kartar Singh v Court of 
Wards. I.L E. (1940) Lah. 673 = 1911.0.174= 

13 R L. 265. 

PUNJAB PURE FOOD ACT (VIII OF 1929), S. IS 

Two samples taken at same time— Two convictions — 
Permtssibthty. 
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PUNJAB PURE rOOD ACT (1929), S. 1 . 

There cannot bi two prosecutions and two convictions 
based on two samples of adulterated food taken from 
two tins at the same time. [^Skemp^ J.) SAT PAL v. 

Lahore municipality. 194 I.C. 160= 

13 R.L. 519= 42 Cr.L J. 523 = 
43 P.L.R. 98- A.I.R 1941 Lab- 168. 
S. 13 (l)(a; — Conviction under — Proof requi- 
red. 

For a conviction under S. 13 (1) (.a) of the Pure Food 
Act, it is necessary to prove inter aha that the adultera- 
ted food was sold and not merely exposed for sale. 
\skempy y.) Sat Fal v. Lahore MuNiCiPALiTY. 

194 I.C 160-13R.L 519 = 42 Cr.L.J. 523= 
43 F.L.R. 93=A.I.R. 1941 Lah. 158. 
PUNJAB BECtISTEATION OF MONEY-LEND- 
ERS AC T (III OF 19381, S. 2 ' Loan'*— Advance 

without intenst. 

In order to be a “loan”, it is essential that the 
advance should be “at interest’'. {Tek Chand, J.) 
Gandu malCharanji LALz/. Matu. 

43 P.L.xt. 670 

s. Z—ApplicabiUty— Conditions. 

In order to make S. 3 of Act III of 1938 applicable 
itisessentiaUDthat the plaintiff is a money-lender 
and (2) that the suit is lor recovery of a loan as 
defined in S. 2 (8). (7 ek Chand, J.) GaNDU MaL 
Charanji Lal V. Matu. 43 P.L.R. 670. 

PUNJAB regulation OF ACCOUNTS ACT 

fl OF 1930), S, 2 (9)— Definition of trade— 

kooe Sc€ 1940 Dig., Col. 1085. Atma Ram r-. U.maR 
Scope. B . J Lah. 39. 

PUNJAB RELIEF OF INDEBTEMESS ACT 
{VII OF 193iJ, s 5-Interest on secured deOt— Power 

of Court to reduce below \2 per cent . 

The Court has pouer to reduce the rnterest on secured 
debt below l2 per cent, per annum, H the circumstances 
of the case ju^ify a lower rate b.ng allowed. BMe^ 

^•l4rL‘'^37^=43"lJ'rB 8r=A I.R. 1941 Lah^212, 

Loans Act, S. 3 (1), ^^^’^'^oecree passed in conformity 
A preliminary ^ ^^tief of Indebtedness Act, 

with S. 5 of the Pu ] ^ came into 

1934, before the Amending Act 

force, cannot ‘'®.'"°^ i,sible under the Amending 
terest to the maximum p - 

Act. It cannot be “ d the suit is siill pending 

gage suit has not yet b« ^P^ therefore, the 

within the fheAct which has further amended 

provisions of o. 5 oi I . . reducing the maximum 

s. 3 of the Usurious Loans A;;C «d 

rate of interest, ®PP . 3 3 of the Usurious Loans 
proviso (» ) to sub-S Jt from doing anything 

Act which prohibits tb QoMct. This proviso in 
which affects any been repealed by the 

the Usurious Act of l934 or the Amen- 

^o7r c-“ ^ S..OH . 

MATHA Singh. j 0 533= i3 R L. SOO. 

S. 7 (2)-Of er ®Lachhman Singh 

See 1940 D>g.» ^ I LB 

NATHA Singh. 683=13 B.L. SOO. 



PUNJAB EEL. OF INDEB. ACT (1934). S. 30. 

S. 13 (2)— Order of Board ultra vires — Juris- 
diction of Civil Court. See 4940 Dig., Col. 1086, 
Lachhman Singh v. Natha Singh. 

I.L.E. (1941) Lah. 71 = 191 I.C. 583 = 13 R.L. 300. 

Ss. 14 and 15-A — Question of enforceability of 

decree —Determination of — If determines question of 
debt. 

The determination of the question whether the decree 
is enforceable 01 not, cannot determine the question of 
the existence of the debt. The fact that the execution 
of a decree is barred does not mean that the debt has 
ceased to exist. It means that the remedy to enforce 
the decree is barred. {Dalip Sin,^h., Monroe and Sale. 

yy ) K. L GAUBAz/. Punjab cotton *press Co., 

1-TD. I.L.E. (1941) Lah 624. 

43 P.L.R. 383=A.I.E 1941 Lah 234 iF.B.). 

Ss 21 and 13(2) — Order of Board under S. 13 
(2) Jurisdiction of Civil Court. .5'^^’ 1940 

Dig., Col. 1086. Ghulam akbar Shah v. Ram 
ChanD. 192 I C. 702=13 R.L. 399 = 

A. I.R. 1941 Lah. 8. 

S 25 Jurisdiction of Civil CoHrt-^Iinquiry 
into nature and value of debts. 

On receipt of an ‘intimation’ under S. 25 of th( 
jab Relief of Indebtedness Act to stay proceeding:. _ . 
open 10 the Civil Court to consider the nature of^e X 
debts mentioned in the application to the Debt Concifa- 
tion Board and whether their value exceeds the pecu- 
niary jurisdiction of the Board. The question whetSr i 
the proceedings should or should not be suspendetf is-jiT 
not a mere question of procedure but also invol\^s 7 
substantive rights and therefore the Court is bouncKo 
decide immediately whether the intimation receiv^ C 
comes from a body which is acting within the jurisd^- J 
tion conferred on it by statute or is from a body wW^h % 
is not empowered by the statute to send the intimatibfi 
If the Court finds that the debts exceed the peci 
jurisdiction of the Debt Conciliation Board ( 
nature of the debts is such as to be outside the juri'cixv. 
of the Debt Conciliation Board then the intimation's^ 
by such a Board about the existence of an applica- 
tion concerning such debts is not an intimation in the 
eye of the law at all and therefore the Civil Court is 
bound to ignore it on the shoit ground that no intima- 
tion has been received by it. I.L.R. (1938) Lah. 720, 
overruled. {,Dalip Singhs Monroe and Sale^JJ) K* 

L. Gauba V, Punjab ConoN Press Co. ltd 

Ao-r>T « « rt ^ (1941) Lah 524 = 

43 P.L B. 383 = A. I R. 1941 Lah. 234 (F.B.)^ 

— S 26— Decision of Board as to competency of 

application — If affects question of extension of time. 

1940 Dig , Col. 1086. Shankardass z', I aijha- 

RAM GaneSH Das. I l.R. (1941) Lah. 647= 

191 I.C. 164= 13 R.L 266, 

S. 30 fas amendea)— Application under— 

Nature of — Court-fee payable, 

S. 30 of the Punjab Relief of Indebtedness Act as 
amended by Act XII of 1940. gives a party the right to 
move the Court by an application to have a decree set 
aside, if certain conditions are shown to exist. This 
application is not one for review on which ad valorem 
Court-fee is payable; it is a miscellaneous application on 
which a fee of Rs. 2 only is required lo be paid. {Tek 
Chand and Abdul Rashid, //.) GhulaM MOHam- 
MAD V. RaJESHWaR. 43 P.L R. 457 =s 

f .3 .3 1. « A.I.E 1941 Lah. 364.- 

(as amended by Act XII of 1940), S. 30— 

Application under— Proof of capacity or 'status of 
applicant — If need be apparent on record. 

In an application under S. 30 it is not necessary that 
proof of the capacity or status of the applicant to make 


c 
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PT7*. JAB EEL. OF INDEB. ACT (1934), S. 36. 


PUNJAB TENANCY ACT (1887). S. 60.A. 


the application should be apparent on the application or 
on the record ot the case itself. If his capacity to make 
the application is challenged by the opposite party, an 
issue should be framed on the point, and the parties given 
opportunity to produce evidence. Chand. Daup 

Sitigh and /Jin Mohammad, //.) JaNKI NaTH V. 
Bishan MNGh. A.I R. 1941 Lah. 380 (F.B.) 

-■S. 35 -House let out — Length of penod—Onus, 
The house of an agriculturist judgment debtor is 
exempt under S. 35 unless it has been let out on rent for 
a period of a year or more. The mere negative form of 
S. 35 does not shift the onus of proving the length of 
occupation from the judgment-debtor. Especially when 
it is proved that the property had been let on rent the 
period for w-hich it had been rented being a matter 
specifically within the knowledge of the judgment-debtor. 
the onus lies on him to show the length of the period. 
i.T<k Chand and Dalip Singh, JJ. ) BhOLA SINGH v. 
Raman Mal. 193 I.C. 312= 13 E.L. 446 = 

43 P.L.R 352 = A.I.R. 1941 Lah 28 

PUNJAB RESTITUTION OF MORTGAGED 
LANDS act (IV OF 1938)—// ultra vires 

The Punjab Restitution of Mortgaged Lands Act is 
intra vires the Provincial Legislature {Dahp Smgh, 
Monroe and Sale, JJ.) MeGH KaJ v ALLAH KaKHIA. 

194 I 0. 413 = 13 R.L. 536 = 4 F.L J (H,C.) 99 = 
43 P.L.R. 226 = A.I.R. 1941 Lah. 177 (F B.). 

S. 12 — It ultra vires — Government of India Act, 
Sch. y/l , Provincial List, Item 21. 

The restriction on the jurisdiction and powers of 
Civil Courts provided by S. 12 of the Restitution of 
Mortgaged Lands Act is within the authority of the 
Provincial Legislature. The subject-matter of the Act 
falls within the expression used in Item 21 of the Pro- 
vincial List in Sch. Vll of the Government of India 
Act, “Land, that is to say, rights in or over land'*. 
{Dalip Singh, Monroe and Sale, JJ) MEGH RaJ t/, 

Allah rakhia.1 94 I C. 413 = 13 R.l. 636 = 

4 F.L.J, (H.C.) 99 = 43 P.L.R. 226 = 
A.I.B. 1941 Lah. 177 iFB.). 

PUNJAB SIKH GURDWARAS ACT (VIII OF 

1925), S. Scope of enquiry. 

In proceedings on a petition under S. 8 of the Sikh 
Gurdwaras Act. all that the Tribunal has to decide is 
whether the institution is a Sikh Gurdwara as defined in 
the Act. It has at that stage only to determine the 
nature and character of the institution and not to adjudi- 
cate upon the right, title or interest of tlie Gurdwara 
in the properties mentioned in the consolidated list, 
inclusive of the Gurdwara building. The remarks of 
the Tribunal in its judgment on the petition defining the 
extent of the Gurdwara building have no legal effect. 
{Tek Chand and Din Mohammad, JJ.) AMAR JlT 

Singh v Commissioner of Managfment for 
Gurdwara Thamji Sahib Panchvin padshahi 
1941.0. 883 = 14 R.L 16 = 43 P.L.R. 56 = 

^ A.LR. 1941 Lah. 161. 

Sfl. 12, 7, 10 and 14 (l) — Jurisdiction of 
tribunal — Scope of — Claim under S. 7. See 1940 Dig 
Col. 1087. Gurdit Singh v. Commitiee of 
Management, Gurdwara navin Padshahi 


„ . _ LL.R. (1940) Lah. 649 

S. 26 A— Petition in respect of property unde. 
Court of Wardi^Notiee to it— Necessity for—Pnnia 
Court of Wards Act, S. 19. 

A petition under S. 25-A of the Sikh Gurdwaras Ac 
is triable as a suit, and if under S. 19 of the Court o 
Wards Act notice is necessary for institution of a sui 
tor the same relief against the Court of Wards it woul 
^ necessary for institution of proceedings unde 

o. 25-A. {Ttk Chand and Din Mohammad, JJ 


Amar Jit Singh v. Commissioner of Manage- 
ment for Gurdwara Thamji sahib Panchvin 
Padshahi. 194 I.C. 883=14 RL 16 = 

43 P L R. 55 = A.I.B. 1941 Lah. 161. 

S. 99— If directory. 1940 Dig., Col. 1088. 

Gurdit Singh v. commiitee of Management, 
Gukdwaka Navin Padshahi. 

I.LB (1940) Lah. 649. 
PUNJAB SUBORDINATE SERVICES— 

of sufedposh with retrospective effect — Legality of order. 

An order of Deputy Commissioner dismissing a sufed- 
posh with effect from three years previously is wrong. It 
takes effect from the dale of the order. {Garbett, F .C.) 
Amarjit Singh v. Indar Singh. 20 Lah.L.T. 8. 

— . ^ S eniority — How determined . 

Seniority in service is not determined by length of 
service. It counl^ from the date of confirmation in the 
>uperior grade {Garbett, F.C.) GaNDA SINGH v. 
Narain Singh, 20 Lah L.T. 10. 


PUNJAB TENANCY ACT (XVI OF 1887), Ss. 22 
and 24 — Enhancement of rent — Rule and rate as to. 
Without any regard to a possible increase in produc- 
tivity a Revenue Court with due regard to the restriction 
imposed by S. 24 (3) of the Tenancy Act is justified at 
any time, other than a time of universal agricultural 
calamity, in granting an enhancement of rent amounting 
to an increase of two annas per rupee of the land 
revenue over the rent paid prior to the institution of the 
suit In the case of tenants under S. 5 and of two, three 
or four annas per rupee in the case of tenants under 
Ss. 6and 8, provided always that the rents after such 
enhancement are not greatly in excess of rents paid by 
other tenants of similar status in the neighbourhood. 
{Alan Mitchell, F.Cf) HarSarup v. BharTU. 


20 Lah L.T. 161. 

S. 22— Enhancement of rent — Rule as to. 

If the rents paid by the various classes of occupancy 
tenants fall short of the standards laid down in S. 22 of 
the Tenancy Act, enhancement should be allowed almost 
as a matter of course without regard to any increase in 
productivity or otherwise, provided that the enhancement 
allowed is granted by gradual stages. In the case of 
tenants under Ss. 6 and 8 the normal rate of increase to 
be allowed should be four annas per rupee of the land 
revenue. 20 L.L.T. 161. Kef. to. {Alan Mitchell, 

F.C.) Mathra Das Court OF Wards, Kartar- 


r, JjttU Jj.A. AO 

S. 38 — Submergence of land — Right of tenant 

If lost. 

1 he general rule in the Punjabis that an occupan 

tenant does not lose his right by reason of the land 

his holding being submerged. {Mitchell, F.C.) Rirf 

V. Jaswant Singh. 20 Lah.L.T, i 

S. 60 — Suit for possession in Cizil Court — Lia 

tat ion. 

If a tenant is dispossessed, he can bring a suit in 
Revenue Court under S. 50 of the Tenancy Act witfc 
one year from the date of dispossession. If he fails 
do so, his only remedy is to institute a suit for possess! 
in a Civil Court. The limitation for such a suit is 
years from the date of dispossession. {Mitchell F ( 

RiRKUj/ Jaswant Singh. 20 Lab jL.t! ( 

” “S. 50 ' A—Seope— Suit by tenant under title otl 

than that of tenant^lf barred 

The meaning of S. 50-A of ihe Punjab Tenancy ^ 

IS that a disappointed tenant whose ejectment has i 

ordered by a Revenue Court under S. 45 or whose 
has been cUsm.ssed under S. 50, cannot institute a su 
a Civil Court to contest his liability or to reewer 
session as a tenant or to recover occupancy rights c 
recover compensation. In other words, the section 
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a person from re-agitating in a Civil Court the question 
of his status as a tenant which h^ has lost by the action 
of the Revenue Court; but it does not prevent the person 
so ejected from instituting a suit for recovery of posses- 
sion by establishing a title other than that of a tenant, 
by adverse possession or, as in the present case, 
as a mortgagee with possession. {Dalip Singh, Monroe 
and Sxle, JJ.) ILAM DiN v. MANGAL SinGH. 

I.L.R. (1941) Lab. 499 = 194 I.C. 852 = 

14 It L. 12 = 43 P.L.R. 233 = 
A.I.E. 1941 Lab. 189 (F.B.) 

S. 58 {2)— Suit for rent—Sub tenants, if can be 

impleaded defendants with occupancy tenants. 

Under S. 58 (2) of the Tenancy Act, sub-tenants 
under occupancy tenants are, so far as regards the land 
lord, subject jointly with the occupancy tenants to all the 
liabilities of a tenant. It is. therefore, open to the land- 
lord to implead the sub-tenants as defendants in a suit 
for rent along with the occupancy 

F,Cf) RahmaT-ULLaH V, KaRIMU. 20 Lah.L.T. 145^ 

Adopted son— Right to succeed. 

An adopted son can only succeed to occupancy rights 
left bv his adoptive father if the adoption has been a 
formal adoption under Hindu Law and not merely the 

customary appointment of an he.r. 

RiRKU z/. JASWANT Singh. 20 Lah.L.T. 65. 

Ss 59 (3) and 60— Alienation by widow— If 

void or voidable-Kight of 

!• C/'/' l940 Dig.. Col. 1089. LABH oINGH 

Ufci'en I.L.E- (1941) Lali- 212. 

s nn -^Jurisdiction of Revenue Court— Suit to 

declare ParUtion proceedinsc void, on accoufd 

The Revenue Court has no jurisdiction to entertain a 
me narfition oroceedings be declared void 

suit ^ the whole partition proceedings 

on account of fraud ^ of Revenue Courts is not 
annulled. The jurisaic ^ .,r.niirahle to Civil Courts 

governed by governed by the provisions 

but is created by and sohb' govemea y r 

of S. 77 of the Tenancy Act « , Revenue 

within any of the 4““'? ' entertain it, save in the 
Court has no juris ‘ ‘ ^ in proviso (1) to S. 

exceptional circumstanc RAMZAN. 

77 (3). Mitchelh A -C-.J Lah.L.T. 173. 

.S 77 Izy-JurUdiction of Revenue Court- 

Suit ,e%nVdecision as to lifi^J^ to 

When a suit is dea^yone^ which is^ 

dispute the question as t which is brought 

or is not_ a village cess hat is ™e «h 

with a view having ,3 

the plaintiff '.eW by a Revenue Court. 

one which IS triable exclusive yy Din 

XAlmond, J.C. and Mmad, 540 = 

j,. ABDUL Hamid khan j r 194lPesh.6Z. 

his liability to village cess U 

doubtful whether a person ^ 

declaration in the Reven ^ contemplat- 

not liable to 7 '^ 8 ®iL'the plaintiff's remedy in such 
ed by the Legislature that ‘ P brought by 

Tease is limited to a defence n an 

tVe%illage QamaR Din 

i^'TsDUL HAMID KHAN^ ^ 5^=^^ B 

s. 77 (3), Cour7-Wure of 

Y. D. 1941-67 


1 PUNJ. VIL. PANCHAYAT ACT (1922), S. 30. 

If a plaint is returned by a Civil Court under ihe 
proviso to S. 77 (3) of the Punjab Tenancy Act for pre- 
sentation to the Collector for decision by a Revenue 
Court, the nature of the suit remains unchanged, but 
under this special provision of the law the Revenue Court 
has to decide a civil suit. If it is a suit for possession, 
the limitation is 12 years under Art. 142 or 144 of the 
Limitation Act. {Mitchell, R.C.) RirkU v. JaSWant 
Singh. 20 LahL.T. 65. 

S. 80, Proviso Hi)— Appeal partially successful 

— Further appeal against confirmed part — If lies. 

A partially successful appellant in the Collector’s Court 
is not entitled to institute a further appeal in the Court 
of the Commissioner against that portion of the Collec- 
tor’s order w'hich confirmed on appeal the decision reach- 
ed by the trial Court. {Mitchell, F. C.) Sat PaR- 
KASH V. Nawae. 20 Lah L.T. 76. 

S. 84 — Ground for revision — Appeal decided on 

ground of limitation without examining law, 

. If an appellate Court decides an appeal on the ground 
of limitation without basing its finding on any examina- 
tion of the iaw of limitation governing the case, it com- 
mits a material irregularity in the exercise of its juris- 
diction calling for interference in revision. {MiichclJ 
F,C.) Rirku V, JASWANT SiNGH. 20 Lah.L.T. 65. 

S. Order of Revenue Officer contrary to 

decree of Civil Court — Revision — Competency. 

Where the order of the Revenue Court is based on 
the presumption of correctness of ihe entries in the 
revenue records in spite of the decree of the Civil Court 
to the contrary, it is a material irregularity and an 
illegal exercise of the jurisdiction of the Revenue Officer, 
who is bound by law to respect the orders of the Civil 
Courts, which alone are competent to decide finally 
questions of title. A revision petition against the order 
is, therefore, competent. {Garbett, F.C.) HaKIM v. 
Mohammad Bakhsh. 20 Lah.L T 17* 

-S- S^~Powers of revision~lf confined to paints 
on which Commissioner has referred ease. 

When the Financial Commissioner admits a case on 
revision, he has power to consider and revise the whole 
of the proceedings of the lower Courts. He is entitled 
to consider not only the points on which the Commis- 
sioner has referred the case but also other possible 
demerits of the proceedings. {Garbett, F.C,) Mula » 
Sohan Singh. 20 Lah.L.T. {. 

S. Ill— Agreement limited to term of settlement 

— Duration of. 

An agreement under S. Ill of the Punjab Tenancy 

Act expressly limited to the term of a settlement can- 
not be held to persist through a later settlement in 
which the agreement is not renewed. {Tek Ckand and 

J J Chatter Singhs. Mst. Shuoni* 
1961.0. 619 = 14 E.L. 76 = 43 P.L E. 188 = 

A.I.E. 1941 Lah 239. 
PUNJAB VILLAGE PANCHAYAT ACT (III OP 
1922), Ss. 30 and 31 — Orders not passed under Ck 
/V— Revision— Cr. P. Code, Ss. 439 and 56l-^— ! 
Government of India Act, S. 224 (2). 

Since S. 224 (2), Government of India Act, bars the 
High Court from questioning a judgment, provided it is 
by an inferior Court and provided it is “not otherwise 
subject to appeal or revision,” and since the panchayat 
acting in the exercise of the criminal judicial powers 
under S. 22 is a Court, if the Panchayat acts within the 
jurisdiction conferred upon it by Ch. IV the High Court 
would have no power of interference. There is how- 
ever no finality in the case of orders which are not 
passed under Ch. IV and consequent'y Cr. P Cod 
applies and the High Court can interfere in revision 
withsnch orders under Ss. 439 and.Sbl-A, Cr P Cod 
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Where the Panchayat arrogates to keep a jurisdiction, 

contrary to the provisions of the Panchayat Act and 
thecase tried by it does not relate to an offence under 
S. 379 read with S. 426, Penal Code, but is one which 
fails under S. 406, Penal Code, it cannot be said that the 
proceedings were under Ch. IV and consequently Ss. 30 
and 31 would not bar the jurisdiction of the High Court 
to interfere under Ss. 439 and 561-A. Cr. P. Code. 
\Youngy C./.and Saie^ /,) SarbuLaND v. EmpeROR. 

I.L.E. (1941) Lah. 121^192 I.C 128 = 
42 Or.L-J. 248 = 13 E.L. 366 = A.I.E. 1941 Lah. 5. 

EAILWAYS — Criminal prosecution— Liability to— 
State Hallway— Prosecution of general manager in 
representative capacity — Legality — Sanction under 

o. 197, Cr. F . Code and 270, Government of India 
Act — Whether necessary^ 

There would ordinarily be no difficulty in 
prosecuting a railway company in a suitable casein 
respect of a breach of a statutory provision for which a 
penalty had been povided, and a State Railway does not 
occupy a more favourable position with reference to 
such matters. The general manager of a state railway 
IS a legal entity in the same degree as a railway com- 
pany is such an entity and it would be legal to prose- 
cute him in his representative capacity in suitable cases. 
To such a prosecution no sanction under S. 197, Cr. p! 
Code, and S. 270 of the Government of India Act is 
neceosary, as it is not sought to enforce against him 
personally any criminal liability which he has incurred 
in his personal capacity but merely to prosecute (he 
railway administration for breach of statutory provision 
iEdgley.Jf) MARRIOTT MUNlClPALiTV OF HOW- 
RAH. I.L.E. (1941) 1 Cal. 345= 196 I.O. 394 = 

42 Cr.L.J. 865 = 46 C.W.N. 347 = 

A.I.E. 1941 Cal. 319. 

EAILWATS ACT (IX OF 1890), S. 3 (7>- Cabi„- 
man — If railway servant, 

. servant within the meaning 

of S. 3 (7). {Davis, C. J, and Tyabji, J.) MOTIRAM 

J'. Emperor. 196I.C 883=14 R.s. 47 = 

- -- Or.L.J. 786 = A.I.B. 1941 Sind 117. 

S. 12— Misconduct— Risk Note Form H— Mean- 
ing of— What Court has to do in such cases— Burden 
of proof. 

** Improper conduct’^ would be perhaps the simplest 
and the most non-committal definition of the word 
misconduct’ in Risk Note Form H. In such cases the 
Court has to consider all the facts and circumstances 
and then arrive at a conclusion as to whether the con- 
duct of the Railway employees was such as to render the 
railway administration liable in damages upon a rea- 
sonable view of the matter. Where packets of yarn 
delivered to the company for transit are found soiled at 
the place of destination, if it is established that the 
railway employees in defiance of the ordinary practice 

placed tins of molasses in a wagon which contained the 

plaintiff’s packets or alternatively placed the plaintiff’s 
packets in a wagon which contained tins of molasse'j it 
must be held that they acted recklessly knowing that 
contamination and damage would be a likely and pro- 
bable result, and that by their conduct they showed 
hemselves indifferent to such results. It is for the 
plaintiff to prove all the above which would go to con- 
stitute misconduct, and where he fails to elicit from 
witnesses for the defence, what was the act or what 
were the acts of the railway employees which resulted in 
damage, he cannot get any relief at the hands of the 

/.) Wajid Ali Mahomed 

Rafiq V, B. AND N. W. Ry. Co. 

I.L.E. (1941) All. 160 = 1941.0. 113 = 
lSE.A.472-1941 O.W.N. 234 = 


EANBIR PENAL CODE. S. 240. 

1941 O.A. (Supp ) 279 = 1941 A.L.W. 167 = 
1941 A.W .E. (H.O.) 6 = 1941 A.L. J. 29 = 

Q c . ^ 19^1 All. 164. 

a. 77 Suit for compensation against railway — 
Preferring of claim to railway administration— I f 
part of i.ause of action. 

"Cause of action” means every fact which it would be 
ne.essary for the plaintiff to prove in order to support 
his right to the judgment of the Court. Under S. 77 of 
the Railways Act, a person is not entitled to compensa- 
Uon lor loss from the railway unless he has preferred 
his claim in writing to the agent of the Railway at 
Its head office. Consequently this is a fact which it is 
necessary to prove in a suit against the railway for 
compensation and is part of the cause of action for the 
suit. (Lon Williams, /.) GOLaB RaI PaLIRAM 

secretary of state. I.L.E. (1941)2 Cal. 160. 

— S 1Z2— Construction— What should be proved. 

S. 132 does not require that both the name and 
address should be believed to be incorrect but either the 
name or addre>s. Nor does the section require that either 
the name or the address should be in fact incorrect. 
{Davis, CJ. and Tyahji. /.) MOTIRaM v. EmpEROR, 
195 I.O. 883=14 E S. 47 = 42 Cr.L.J. 786 = 

„ . A.LE. 1941 Sind 117. 

»• loo Notification under — If imposes liability 
to pay tax. 1940 Dig., Col. 1091. CORPORATION 
OF Calcutta v. Bengal Dooars Ry., Co. 

1 c. 184 = 13 E C. 226= 42 Cr.L.J. 100. 
S. 137 (3) {\s)— Engage in trade'— Money-lettd^ 
tng— Isolated investment on security of property— If 
amounts to. 

An isolated investment made on the security of 
property by a Railway employee does not amount to 

engaging in trade’ under S. 137 (3) ( 1 ^). Railways Act. 

There must be more than occasional disconnected loans. 
Ihere must be a business of money-lending. {Ismail, 

J,) Ram Lal V. Ram Din Kjledar. 

196 I.C. 696 = 14 E. A. 76 = 1941 O.A. (Supp.) 619 = 

1941 A.L.W. 791= 1941 A.LJ. 370 » 
1941 A.W E. (H.O.) 224 = A I.E. 1941 All. 318 

EANEIE PENAL CODE. S. 76-C.i^r/. under, 
added at time of jud gment— I r regularity. 

The addition of a further charge under S. 75 of 
the Ranbir Penal Code at the time when the judgment 
IS delivered is irregular. No addition should be made 
J charge at the time when the judgment is delivered 
(^Abdul Qayoom, C.J.) ISMAIL BUT v. STaTE. 

43P.L.R. J.&K. 82, 

— — -Ss. 149 and Z2b— Charge under S, 149— 
viction under S. llS— Legality. 

Where the charge of rioting fails as well as charges, 
under S. 149, Ranbir Penal Code, the accused cannot be 
convicted under S. 325 unless he is specially charged 
with that offence. {Rachhpal Singh, C,J,') MUSTFA 

. 43 P L.E. J. & K. 269. 

——^.l\^-tonvicttcn under — Offence committed 
tn prosecution of common object. 

Where the accused persons went to the land in dis- 
pute with the common object of turning out the com- 
plamant and his party from it and an offence under 
S. 326 of the Ranbir Penal Code was committed in 
prosecution of that common object, all of them are 

^26/1-19 of that Code. 
(Abdul Qayoom, C.J.) MUSLIM v. STATE. 

« 040 n-r " J* & K. 48. 

». 2 ^ 0 - 0 /fence under— Mental condition of 
accused— Proof of . 

The mental condition of a person accused of an 
^ence under S. 240 of the Ranbir Penal Code can only 
be judged by his conduct and by the attending circunr 
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stances. {Abdul Qayoom, C,J,') BHaGWAN DaS v. 
State. 43 P.L.E. J. & K. 77. 

S. 500, Exception I — Grave and sudden pro~ 

vocation — Plea^ when available. 

The defence of grave and sudden provocation is only 
available to those accused who commit a crime when 
they have lost all control over themselves because of 
sudden and grave provocation. A plea of this kind is 
notopen to any man who takes into his head to kill his 
wife over a very ordinary difference between himself 
and his wife. If a person suspects his wife of being of 
loose character and has plenty of time to think over 
that matter for months and months, it is no defence for 
him to say that as he had been suspecting his wife for a 
long time of being faithless to him so he was juslihed in 
killing her. Such a case would not come within the 
deffnition of a grave and sudden provocation. {Rachk 
pal Singh, C.J. and J.N. IVaZir, J.) FeROZ Khan 
V. State. 43 P.L.R. J. & K. 1. 

S. 302 — Proof of offence — Evidence of abscond- 
ing — Value of. 

No satisfactory conclusion can be drawn from the 
fact of the accused having run away from the village 
after the occurrence. It is very dangerous to find 
support for a conviction from this circumstance. There 
might be a hundred and one reasons for the accused to 
run away. If a person finds that a serious crime has 
been committed and that he is suspected of that crime 
it is not difficult to see that he will lose nerve and his 
first instinct will be to run away. {Rachhpal Singh. C. 
J. and Ka« Masud Hasan, ^ 

S, 304, Part 11— Conviction under — IVhen 


Where the accused caused the death of the deceasea 

bv hurling a stone towards him which hit him on the 
head and caused a fracture of 

parly convicted under S. 304, Part II of the Ranbir Penal 

„g 304, Part 11—0/fence under— Injuries on 

htad— Death due to complications resulting therefrom. 

If a person causes serious injuries on the head of 
another person and the latter subsequently dies of com- 
Xations due to the head injuries the former is respon- 
iible for the death of the latter. {.Abdul Qayoom, C.J. 
and Kichlu, J.) LAL v. STATE.^^ ^ ^ ^ ^ ^ ^ 

S. .366 —Offence under— Forcibly taking divorced 

“"once a man divorces a woman, he has no further claim 
k onH he will be guilty of abduction if he foici 

upon her and he will oe guilty 

bly takes her away r raHMATULLah v. 

person. {Abdul Qayoom, K. 32 

fITY MUNICIPAL ACT (VI OF 
?q^ 2 j S 12 -in.fpli^^ repeals S. 103- A. Presidency 

1922), a. “ ‘“'P TTffprt of combined construction 

Towns Insolvency ~ TOWNS iNSOL- 

of the two sections, PRESIDIO R^j^ggoN 

VENCV act (KANG00N),^^S. A ^ ^ 

CITY MUNICIP^A^^^. 

ment in public j er and employee is necessarily 

intended ®wbich contemplates an employ- 

City Municipal Act wm ^le of being dismissed. 

ment from ^ a Municipal Committee in Burma, 

Hence a President ot a inuu f 


RANG. CITY MUN. ACT (1922), Sch. L 

is not one in ‘the public service’ in the sense in 
which the words are used in S. 12 {b) 

of Municipal Act. When such a person is removed on 
the ground that his continuance in office is dangerous to 
public peace, it does not amount either to his being 
declared unfit for employment in or being dismissed 
from, the public service, within the meaning of S. 12 
of the Rangoon City Municipal Act. {Sharpe, J.) 
Wilcox v. Patel. 1941 Rang.L.R. 638. 

S. 15 (1) — ^Corruption' — Meaning— Holding 
out as Barrister after being disbarred— If amounts to 
corruption. 

The word ‘corruption’ in S. 15 (1) of the Rangoon 
City Municipal Act means something different fiom and 
additional to bribery, personation, treating and undue 
influence. It means the doing of an act, with a motive 
or intention by means of it to produce an effect upon the 
election, not going so far as bribery, but with the 
motive of influencing the election. It was held that a 
person wh© posed himself as Barrister after being dis- 
barred for misconduct with a view to influence his elec- 
tion as a Muncipal Councillor was guilty of ‘corruption* 
within the meaning of S. 15 (l). {Sharpe, /.) WlL- 

^ Bang L.R. 688. 

S. 15 (1) and \S)^C(>f:siruc^ton^' Any elec*^ 

ti07l\ 

The words 'any election’ in S. l5 of the Rangoon 
City Municipal Act are intended to cover both the case 
of a whole election being invalid and also the case of the 
election of one of two or more candidates being invalid 
in a constituency returning two or more candidates 
{Sharpe, J.) WILCOX v, PATEL. 

1941 Rang. L.R. 638 

S. 19^Applicability — Condition Precedent- 

Existence of arrears -Jurisdiction of Civil Court to 

decide. 

Before S. 194 comes into operation there must be 
arrears of tax or some fee or money claimable There 
is no statute which says that the fulfilment or non-fulfiN 
ment of this condition precedent is to be decided by anv 
person so that his decision is to be final and the iurisdic- 
non of the Court is to be ousted. Accordingly the 
Court has jurisdiction to enquire whether a person is in 
arrear with payment of a municipal tax, for if he is not 
the Land Revenue Acts have no application. (Roberts 
CJ., Mosely and Dunkley, //.) AH TWE Cmai' 

-.o«« ^®^^®ang.L.B.7 = 19SLO. 372= 
13R.E. 248- A.I.E. 1941 Rang. 97(P.B.). 

- 2 (2) {V/— Qualification to 

be elected a councillor— Monthly value of huildinr 

occupied— Test— Occupation of portion not separately 
assessed — Effect. ^ 

^^hethera person is 
qualified to be elected as a councillor according to R ^ 

Cl. (2) {h) of Ch. Ill of Sch. I to the Ranloon Citv 

Municipal Act is not the rent which that person pays for 

the occupation of a building. The test is the monthiv 

value for purposes of assessment to municipal taxation 

of the building or portion of the building occupied bv 

the candidate. Hence if a person occupies a nortion nf 

a building the value of which portion for purooses of 

assessment is less than Rs. 100 he is not entitled under 

the rule to stand for election though the whole buildini? 

of which he is occupying a portion, may be valued for 

assessment purposes at very much more than Rs 100 

In the same way if he is occupying several portions if 

all their values for purposes of assessment taken tocetLr 

is not less than Rs. 100, he is entitled to stand as a ca 

didate. But though a person pays rent and occunies^a 

portion of a building, the total assessment of which 

more than Rs. 100, if the portion occupied by him has 
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not been assigned a separate or special assessment value, 
then that occupied portion cannot be taken into account 
to decide the question of the qualification to stand as a 
councillor. {Sharpe, /.) Narayana v. Dk. DUGAL. 

1941 Raog.L.R. 603. 
RANGOON HIGH COURT (APPELLATE SIDE) 
RULES, Rr. 6 End 57 — Leave to appeal to Privy 
Council — Copy of judgment not filed till after expiry of 
limitation — Effect, 

A petition for leave to appeal to His Majesty in Coun- 
cil is clearly an application of the kind contemplated by 
K. 5 the Appelleie Side Rules of the Rangoon High 
Court, for it is an application for the very purpose of 
calling a decree of the High Court into question. In 
ascertaining whether it is an order within the meaning of 
R. 57 the Deputy Registrar, who receives the petition, 
must see whether it complies with the provisions of K. 5, 
which requires that certified copies of decree and judg- 
ment appealed against should be filed. Where a petition 
for leave is not so accompanied by a copy of the decree 
and judgment and which are not filed till after the ex- 
piry of limitation, it must be held that the original peti- 
tion for leave is inchoate and therefore there is no peti- 
tion before the Court upon which leave could be 
granted. {Roberts, C.J. and Dunkley, /.) Daw Saw 
NYUN V, Daw Pwa. 1941 Rang.L-R. 391 = 

A.I.R. 1941 Rang. 299. 

RANGOON INSOLVENCY ACT (1909). S. 7, 
Proviso — Scope and applicability of section and proviso 
— T ransfer by insolvent's creditors to wife of insolvent 
--Wife claiming the property as hers— Jurisdiction of 
Insolvency Court to decide question. 

S. 7 of the Rangoon Insolvency Act is very wide in 
its language. It gives the Insolvency Court jurisdiction 
to decide all questions whatsoever, whether of law or of 
fact which may arise in any case of insolvency or ‘which 
the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a 
complete distribution of properly in any such case^; 
that is, the jurisdiction is discretionary. The section is 
not limited in its scope to matters in which the Official 
Assignee by the operation of the insolvency law claims 
a higher title than what the insolvent himself would 
have had. Where a number of transfers made by the 
creditors of the insolvent in favour of the wife of the 
insolvent were sought to be questioned by the Official 
Assignee and the wife pleaded that the transfer was in 
respect of her stridhanam and it was found that in fact 
the consideration moved from the insolvent and the 
wife was only a nominee, it was held that the question 
was one of title and not possession and that jurisdiction 
of the Insolvency Court was not ousted by the proviso 
to S. 7 of the Act and that the properties vested in 
the Official Assignee of the property of the insolvent. 
{Robert, C.J. and Dnnkley, J.) ViSALAKSHI ACHI v 

Official Assignee. 1941 Rang.L.R. 268 = 

A.I.R. 1941 Rang. 250 

Z S8. 8 (2) (b) and 36 and Letters Patent 

(Rangoon), Cl. 1Z~~Appeal— Order refusing further 
examination under S, Zii— If a' judgment'. 

Where a Judge sitting in insolvency refuses to permit 
the further examination of a witness under S. 36 of the 

'*" ‘'•PPeal lies against it under 
b. 5 (2) {b) of the Act. For this purpose, the various 
proceedings in an insolvency should be regarded as a 
series of suits’ arising out of one failure, and a ‘judo- 
ment’ for this purpose is that which finally determines 
the subtantive rights of those concerned in any one such 

/.) Ebuahim 
1940 Rang.L.R, 702 = 
194 I.O. 250 *= 13 E.R. 288 = A.I.R, 1941 Rang. 69. 


RECEIVER. 


- ~S. 36— Order refusing further examination under 

— Appeal, if lies. See RANGOON INSOLVENCY ACT, 

Ss. 8 (2) (<^), 36 AND Leiters Patent (Rangoon), 
Cl- 13. 1940 Rang.L.R. 702. 

Private examination— Scope of— Discre- 
tion Under— Interference in appeal — Grounds. 

S. 36 of the Rangoon Insolvency Act confers on the 
Court an extraordinary and inquisitorial, though 
certainly a necessary power, to be exercised in the 
interests of the due administration of the insolv^t’s 
estate without fear, but not without scrupulous regard 
to considerations of economy and of fairness to the 
f person examined. The section should not be used for 
purposes of what is sornetimes termed a ‘roving commis- 
sion' or ‘fishing enquiry*. It is impossible to lay down 
any hard and fast rule limiting the scope of a private 
examination. Though a Court may (not must) think it 
proper to confine it to questions arising out of the 

matters stated in the affidavit leading to the summons, 
there is certainly no rule that only those matters them- 
selves may be put to the witness. The Court ought not 
to make an order under this section unless there is 
ground for thinking that the order is likely to be of 
some use. To justify interference with the discretion of 

a Judge in such matters, it is not enough to show that 

the discretion was wrongly exercised but it must be 
further shown either that it was not exercised at all, or, 
if exercised, was exercised either unjudicially or on a 
wrong principle of law or on a wrong appreciation of 
facts. {Roberts, C.J. and Blagden, /.) EBRAHIM 
BODI V. K. Ba Gyi. 1940 Rang.L R. 702 = 

194 I.C. 250 = 13R.R. 288 = A.I.R. 1941 Rang. 69. 
S. 36 (6) ^Scope of. 


S. 36 (5) of the Rangoon Insolvency Act affords a 
summary means of enabling the Official Assignee to 
obtain an order of the Court when the admitted pro- 
perty of the insolvent has been traced to the possession 
of a third party, for its delivery to him. It has no 
reference to cases in which there is a dispute as to 
whether certain property belongs to the insolvent or not. 
Such a question of title is not within the scope of S. 36 
at ail. {Roberts, C.J. and Dunkley, /.) ViSALAKSHI 

ACHI V. Official assignee 1941 Rang L R. 268 = 

A.I.R. 1941 Rang. 260. 

RECEIVER. 

See (r) C. P. CODE, O. 40. 

(//) Provincial Insolvency Act. 

Administration suit — Leave to defend 
money suit by creditor — Application by R^eceiver— 
Practice Forum — Notice to creditor — If necessary — 
Opinion of counsel — Receiver, if may be required to 
obtain. See 1940 Dig., Col 1094, Syed ABB-\S v. 
AbidJeHan begum. 196 I.C. 240 = 14 R.C 61 = 

^ ^ A.I.R. 1941 Cal. 267. 

Debts borrowed on personal credit for payment of 

Government peishkush-AV^/r/ of creditor to decree 

against assets of estate— Right to first charge in respect 
of peishkush. 

A creditor who advances loans to a receiver appointed 

by Court to manage an estate, without taking a charge 

on the estate, is not entitled to be paid out of the assets 
ot the estate irrespective of the receiver's right of 
indemnity. All he can get is a decree against the 
rectiver and against the assets of the estate to the extent 
o \\ uch the receiver has a right of indemnity as receiver 
against that estate. The fact that the amount advanced 

nas utilised for payment of the peishhush due to the 

Government on the estate, would not entitle the crevUtor 

^ be subrogated to the statutory first charge which the 

Government held on the estate in respect of the pdsk^ 
l:ush. hen the creditor advances the money on the 
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RECEIVER. 

personal credit of the receiver, and he does not make the 
payment to the Government himself, he cannot have 
such a right. {King and Patanjali SaHri, JJ.) 
SUBRAMANIA AIYAR 2/. ULAGALUMPERUMAL SETHU- 
RAYAR. I.L.R. (1941) Mad. 675 = 

1941 M.W.N. 395 = 53 L.W. 536 = 
A.I.R. 1941 Mad. 593 = (1941) 1 M.L.J. 586. 

* Powers of— Dealing with property— Sanction of 

Court — Necessity — Transaction without leave — Validity 
— Right to challenge. See 19^0 Dig., Col 1094. JYOTI 
PRASAD Singh Deo Bahadur v. Samuel Henry 
SEDD dN. 192 I.C. 17 = 13 R.P. 362 = 7 B.R. 283. 

RECORD OF RIGHTS — Entry in — Presumption of 
correctness — Inconsistent entries in different columns — 
Effect of — If one rebutted by the other. See 1940 Dig., 

Col. 1095. Sankar Malik v. raja Braja Sunder 
Deb. 7 B.R. 141 = 22 Pat L.T. 216. 

Entries ifi — Presumption of correctness — Value 
of — Tenancy beginning with written documents 

If a tenancy begins with a written document, the 
rights of the parties must be determined by reference to 
the terms of the document. The record-of-rights, no 
doubt, affords a presumption but that presumption is of 
little importance in such a case. {R,C. Mttter and 
Lati fur Rahman, JJ.) Syed UdDIN AhamMED z/. 
Hemanta Kum ari Devi. 72 C.L J. 402 

Entries in—Value of — Entry of land as belagan 

— If implies rent-free tenure— Finding of fact that 
land is not rent-free but only not paying rent— Inter- 
ference by High Court in Letters Patent appeal. 

Merely because a holding is described in the record-of- 
rights as belagan, it cannot be held to be established 
that the holding is a rent-free holding.^ Where all the 
lower Courts have found that ^'belagan in particular 
district only means “not paying rent," the High 
Court in Letters Patent appeal will not take a 

different view. Even if the record-of-rights states that 
a particular land is rent-free, it w'ould still be open to a 
Court of fact to accept evidence as to the terms of the 
letting as rebutting the entry in the record-of-rights. 
(Harries, C. J. and Fail Ali, J.) ChINTI KaHARIN 
V. KRiPA Shankar Warrah. 194 I.C. 300 = 

13 RP. 698 = 7 B.R. 750 = 1941 P.W.N.513 = 

A.I.R. 1941 Pat. 488. 

•Entries in— Value of— If supersede Civil Court’s 

^ ^ A ^ ^ AS A ^ ^ T A • w 


decision. .9« 1940 Dig., Col. 1095. BhOla Nath 

DUTTA V. NaRAYAN KU-MARI DaSSI. 192 I.C. 44 

13 R.C . SOO. 

registration act (XVI OF 1908). Ss. 17 and 

49— Compromise based upon family settlenient-Right 

to remain in possession of ino7 

If compulsorily registrable. See 1940 Dig., Col. 1095. 

RAM Narain Singh v . Raj Bahadur Singh. 

16 Luck 266 = 191 I C. 402 = 13 R.O. 227 — 

S, 17— Equitable mortgage— Letter accompany- 
ing deposit of title deeds on date of loan— If constitutes 
Ihf bargain between the parlies— Registration-Neces- 

X L 1940 Dig.. Col. 1096. VISALAKSH. AMNML 
- KRISHNaven. am ma^l. ^ 561. 

a 17— T .ease for iiiore than a year— Patta under 

777“^ iT.Vates Land Act for one year— No exchange of 
Madras Estate „,,rhilika— Continuance of tenant in 

’’pon-pitta— If requires registration as being for 
occupation Patta .^^^RaS Estates LAND Act. 

„ore than a 303=(1911) 1 M.L.J. 384. 

fl— S ' n-Panilion — Registraticn -NeassUy— 
Lists of allotted to different members at 


REGISTRATION ACT (1908), S. 17. 

quiring registration. But the question in each case 
would be whether these lists merely contain the recital 
of past events or in themselves embody the expression 
of will necessary to effect the change in the legal relation- 
ship contemplated. Where a document recited among 
other things that ‘you and I are real brothers and were 

all joint till up to this day. But to day you and I have 
separated. And the undermentioned movables and 
immovable property is allotted to your share' and after 
setting out the property allotted, it continued: ‘The 
aforesaid movables and immovable has beeii 

allotted Xoyoyxx%\\^.xQ^T^^s^% delivered into your share 
therefore neiiher I nor my heirs have left any right and 
interest therein, it was held, that there was no doubt the 
document was meant to embody the expression of will 
necessary to effect the change in the legal relation con- 
teroplated and that the idea was that the whole thing 
should be reduced to writing and that the change should 
be effected by a written instrument and that hence it re- 
quired registration. (Stone, C. J. and Bose, /.) 

Ganpat Gangaji Namdeo. 196 I.C 278= 

14RN. 94 = 1941N. L. J. 266 = 

Ss. 17 and 2B—Reguirements as to registration 
—Compliance— T est— Intention of parties— Fraud- 
Collusion — Necessity. 

In determining whether the requirements of the law 

as to registration have been complied with, the intention 

of the parties is the criterion by which the matter must 
be decided. Where it could not be said that there was 
no intention on the part of a donor to vest the property 
in the donee, the inclusion of a particular plot in the 
gift, though the title of the donor with reference to it 
was doubtful, cannot lead to the inference that the donor 
was guilty of any fraud, in so including it In the 
absence of collusion between the donor and donee the 
registration of such a deed cannot be challenged as 
being defective. (Ghulam Hasan, J,) MAHOMFn 

Kazim Hussain z;. Nadri Begam. 194 i c 87 = 

13 R.O. 537 = 1941 A.W.R. (C.C) 'l29 = 
1941 A.L.W. 385 = 1941 O.L.R 39^ 
1941 O.A. 338 = 1941 O.W.N. SsL 

A.I.B. 1941 oudh 348. 

Vi bond- Need for registration 

A security bond charging immovable property execut- 
ed by a receiver for the due discharge of his functions 
requires to be registered under the Registration Ac. 

(Ml tier and Akram. JJ.) Benoy KRISHNA CHOTi' 
DHURY V, BHOLANATH CHOWDHURy. 

o 1^ ^ 45 O.WN.298. 

-S 17 W-Consiruction-Pattas of 1867 

requiting registration under Registration Act of XBtt 
—If compulsorily registrable under Act of 1908—// 

inadmissible for want of registration 

S. 17 (1) of the Registration Act of 1908 should not 
be construed in its most literal sense so as to involve the 
conclusion that a document which did not require reois 
tration when it was executed and which could not now be 
registered owing to lapse of time would be shut out of 
evidence. The more reasonable view is to hnM 
S-17(I), when read along with S. 6 of the Indian 
General Clauses Act does not destroy the validity or ad 
missibility in evidence of a document which comnii^H 
with all the necessary formalities as they exited at th^ 
timeof its execution. In a suit for rent of lands held 
under^a tenure known as Arakandacharam, the featur^ 
of which was that in addition to the ordinary rent d ^ 
able by an ordinary ryot the tenant was also required^ 
pay a quarter of the produce to the landholder, two old 
pattasofthe year 1867, one providing for an annual 
rent and the other providing for a perpetua lease we 
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relied upon to show the origin of the tenure. Both the 
pattas were unregistered. 

H(ld,xhzi the two pattas which did not require 
registration under the terms of the Registration Act of 
1866 which prevailed at the time they were executed, 
were not inadmissible in evidence to prove the nature of 
the transaction under Ss. 17 (1) and 49 of the Regis- 
tration Act of 1908. {IVadswort/i, /.) NaGaRaja 
RaO t-. Koothappan. 63LW. 634 = 

1941 M.W.N. 618 = A.LE. 1941 Mad. 602- 

(1941) 1 M.L.J. 759 
— — s. 17 (1) Proviso and S, 17 (1) 

— Meaning of. 

The word “reserve'* in S. 17 (1) in S. ]7(I) 
Proviso and also in the Punjab Government Notification 
No. 29 of 4th July, 1888, is a technical expression used 
for keeping to himself by the lessor of a yearly rent in 
making the grant of the land to the lessee, and in com- 
mon parlance it is equivalent to the word “fix.” 
{Almond, J.C. and Mir Ahmad, /.) ISLAMUODIN ^ 
Firm Jiwa Shah. 193 I.C. 786 = 13 E.Pesh. 67 = 

a A.I.R. 1941 Pesh. 30, 

S. 17 (1) (b) Applicability— A ward— -Construc- 
tion. See 1940 Dig., Col. 1098. Upendra NaTH 
Bose v. Lall. I.L.R. fl940) Kar. (P.C.) 460 = 

191 I.C. 7 = 18 E.P.O. 110 = 7 B.R. 198 = 
46 O.W.N.204 = 7SC,L J. 146 = 43 Bom. L.R. 381. 

S. 17 (1) (b) Applicabiht\—C o sharers — Deed 
purporting to divide properties— Allotment intended to 
be final~Registration—N€cessit)^Parties eontemplat- 

ing later comprehensive deed-^Effect—Suit in ejectment 
against eo-sharer on basis of decd—Competency—T. P. 
Act,S. 53-/4. 

Where a document described as a list of shares of 
immovable properties equally divided between co- 
sharers purports to effect a partition of the properties 
comprised therein between the co-sharers and the allot- 
ment thereunder is intended to be final, the document 
clearly falls within S. 17 (I) (b) of the Registration Act 
requiring registration ; and if unregistered, must be held 
to be inadmissible in evidence. The mere fact that the 
parties contemplate the execution of a more comprehen- 
sive partition deed later on does not make the documerit 
purporting to effect a division any the less operative to 
create interests in the immovable properties comprised 
therein so as to justify the view that it does not require 
registration. In such a case even if a co-sharer 
happens to be in sole enjoyment of a particular piece of 
proprty, he cannot sue in ejectment, basing his title on 
such a document, if another co-sharer disturbs such 
enjoyment. He can only bring a suit for partition of 
all the properties owned in common for joint possession 
with his co-owners. A possessory title, that is to say 
mere previous possession cannot be made the basis of a 
decree in ejectment against co-owners. Nor can the 
doctrine of part performance be invoked to support a 
decree for possession ; the doctrine as embodied in 
b. bi-A, T. P. Act (as amended in 1929) only entitles 
a person in possession to invoke the same as a shield to 
protect such possession, and does not enable a person 
who has lost possession to sue for recovery of it 

/■) VeEKARAGHAVA RaO V. 

Gopal RaO. 64 L.W 499 = 1941 M.W.N 944 = 
« 2M.L.J.707. 

A .J deed. 

A deed by the owner of pogpaiika property declaring 

the property to be dwitantaka property of himself and 
another person amounts to creation of an interest in 
immovable property and thsrefore it must be registered 

\Roherts.Cj.and Dunkley, Jf) U ZawtiPaLA J*. U 


REGISTRATION ACT (1908). S. 17. 

Thatdama 194 1 C. 697 = 14 R.R. 1 = 

1941 Rang L.R. 204= A.I.R. 1941 Rang. 169. 

S. 17 (1) (b) — Lessee from Government of right 

to collect toll on public road — Assignment of rights — 
Registration — Necessity — “Immovable properly.*' See 
1940 Dig., Col. 1098. Bh.agWANT GeNGJI v. GaNGA- 
bisan Ramgopal. I.L.R. (1941) Bom 71= 

13R.B. 202 = 1911.0. 806. 

Ss 17 (1) (b) and (2) (v) and 49— Memoran- 

dum or agreement in respect of house in suit as well as 
other houses — Provision for obtaining compromise 
decree later on in terms of agreement— Regisirttion— 
Necessity — .Admissibility for purpose of obtaining decree 
in terms. l940 Dig., Col 1098. RanGaNAYAKI 

Ammal z/. Sampathkumaran. 192 I.C 859= 

13 R.M. 598 = (1940) 2 M.L.J. 319. 
— -S. 17 (1) (b) — Mortgage by deposit of title deeds 

Contemporaneous memorandum — If requires regis- 
tration. See 1940 Dig., Col, 1099. WalI REHMOO 
& Sons, in re, 191 1 c. 861 = 18R.S. 176. 

S. 17 (1) (b) and (2) (xi) — Mortgage — En~ 
dorsement and receipt — Reference only to over paid inte^ 
rest — Registration, necessity. 

Where both the endorsement on the back of a mort- 
gage deed and a receipt relate solely to interest found to 
have been paid in excess and the receipt does not 
purport to extinguish the mortgage, either in whole or 
in part, but only limits the liability of the mortgagor 
thereunder as regards interest, it is nothing more than a 
receipt, to which the provisions of exception (wi) would 
apply and hence it is not necessary for the endorsement 
and receipt to be registered. {Bennett and Ghulam 
Hassan, JJ.) MaHOMED HUSAIN V. BaBA Din. 

16 Luck. 538 = 192 I.C. 434 = IS E.O. 362= 
1941 O.L.R. 162 = 1940 R D. 616 = 
1941 A.W.R. (Rev.) 8 = 1940 O.A. 1231 = 
1940 O.W.N. 1293 = A.I.R. 1941 Oudh 193. 

S. 17 (l)(b) — Mortgage — Equitable mortgage— ^ 
Memorandum relating to deposit of title deeds— When 
requires registration. 

A memorandum signed by the mortgagor in relation 
to a mortgage by deposit of documents of title may be a 
document which S, ]7 of the Registration Act requires to 
be registered, even though it does not embody all the 
particulars of the transaction, but registration is not so 
required unless the memorandum on its face embodies 
such terms and is signed and delivered at such time and 
place and in such circumstances as to lead legitimately 
to the conclusion that so far as the deposit is concerned 
it constitutes the agreement between the parties. If the 
document is not the operative instrument and it does 
not contain the conditions of the transaction and it is 
merely a record of the title deeds that had been deposited 
as collateral security for the amount agreed to be ad- 
vanced, it need not be registered. {Teh Chand and 
Beckett, J f.') BiSHEN D.AS GOBIND RaM r. SaHU- 

kara Bank, Ltd.. Ludhiana. 196 1.O. 348** 

14 R.L. 64 = 43 P.L.R. 177 = A.I.R, 1941 L^. 224. 

— Ss.l71 (b)and49— artition of Hindu joint 

family What constttutes — Registration — Necessity—' 
Ahsence^Effect, 

Under Hindu Law the intention to separate and the 
declaration of that intention are necessary ingredients in 
the matter of effecting severance. This declaration need 
not be reduced to the form of a document. But if redu- 
ced to writing, it becomes an instrument contemplated 

o *^^*'*® Registration Act and it is struck 

at byS. 49. It would consequently be inadmissible in 
ev^idence not only as regards that aspect of partition 
which relates to a division of property by metes and 
ounds but also as to that which relates to a severance 
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of title. {Stone, CJ. and Bone, /.) GaNPAT GaNGAJI 

NamdeO. 196 I.C. 278 = 14 R N 94 = 

1941 N.L.J. 266 = A.I.R 1941 Nag. 209 
17 (1) (b) &iid 2 (xi) — Scope — Receipt by 
mortgagee— Mortgagee agreeing to accept less than due 
amount— Receipt reciting agreement to waive balance 
amounting to over Rs. lOO— Registration— Necessity - 
Non registration — Effect on admissibility. See 1940 
Dig., Col. llOO. Srinivasa Awangar v, Akayya 
NaIdu. A.I.R. 1941 Mad. 197. 

•— -S. 17 (1) (d) — Agreement as to meaning of lease 
— If amounts to netb lease. 

An agreement as to the meaning of a lease does not 
by itself amount to the creation of a new lease. In the 
case of a dispute between the parties as to their respec- 
tive rights under the lease a comprombe petition fixing 
the rate of rent and prohibiting the lessee from con- 
structing pucca roofs without the lessor’s permission was 
filed. 

Held, that the compromise petition did nothing more 
than express an agreement that the lease would be inter 
preted in a particular way and did not create a new 
lease. {Henderson. /.) ManiK ChaNDRA SaDHU 
Khan v. Gour Krishna Pramanik. 

A.IR. 1941 Cal. 636. 

S. 17 (1) (d) and (2) {-7)- Applicability- 

Agreement to lease — Provision for execution of formal 
lease and for registration thereof — Possession delivered 
under agreement and parties acting as if tenancy existed 
— Effect — Regi strati on» 

An agreement to lease, in order to be compulsorily 
registrable under S. 17 (1) {d) of the Registration Act 
must be one which effects an actual demise or creates a 
present and immediate interest in the land which is the 
subject of the agreement. Although the parties to an 
agreement might intend that a formal lease should be 
executed and registered, if possession of the property is 
given under the agreement and parties act as though 
the tenancy is in force, it must be held that there is a 
present demise and the agreement to lease requires 
registration, and not merely an agreement to execute a 
lease at a later date under S. 17 (2) {v) of the Act. The 
fact that the tenancy is to commence at a date subse- 
quent to the agreement would not prevent there being a 
present demise. {Broomfield and Macklin, //.) Be 

chardas damodardas v> ahmedabad Borough 

MUNICIPALITY. 43 Bom.L.E. 603 = 

A I.R. 1941 Bom. 346. 

gg 17 ( 1 ) (d) and 49— Compromise decree 

creating lease-Non-registration— Effect-Rate of rent 

—If Can be proved a///^^t/^“Evidence Act, S. 91* Ste 
1940 Die.. Col. 1102. ATUL KRISHNA Bose v, Zahed 
MONdIl 193 I.C. 635=13 E.O 446= 

AJ.E. 1941 Cal. 102. 

S 17 ( 1 ) (d) and {^{^i')— Scope— Compromise 

decree embodying lease for term-Reghtration. 

All decrees and orders are not excluded from compul 
sorv registration by reason of the provisions of S. 17 
r2) (w) of the Registration Act. but only those are 
Lcluded which partake of the character of docu- 
ments mentioned in Cis. (^) and (c) of S. 17 (1); 
rrecree embodying a -mpro-ise P“rport.ng to grant a 

r^om '"1,“ /.) jicDlSH 

exempt from reg^swat LaL. 

CHANDRA DEO y«°|28=13 B.P. 716=7 B.E. 767= 

181 l.l/. .so ^ J ggg 

g 17 ( 1 ) (a) (as amended In 1929)-Applica. 

“raselwmg right to decree-hoider to recover amount 


REGISTRATION ACT (1908), S. 28. 

from out of the property charged— Assignment of decree 
—Deed not regisiereo— Validity— Construction of decree 
—Personal liability. See 1940 Dig., Col. 1103 
RAYCHAND JlVAJI z-. Basappa. 

ILR.(194l)Bom. 136 = 1931.0. 740 = 
^3 R B 337 = A. I. E. 1941 Bom 71. 
S. 17 (2) (Vi)— Applicability— “Proceeding"’— 
Money suit-Attacbment of land before judgment- 
..t Of— Compromise decree creating charge on land 

attached— Registration— Necessity— Land attached — If 

subject matter of suit, 1940 Dig., Col 1104 

CHHOTIBAI DAULATRAM V. MaNSUKHLAL JaSRAJ. 

I LR. (1941) Bom. 34=13 R.B 266 = 

« }?2I.C.697=A.I.R. 1941 Bom. 1 

o. 17 (2) (Vi)— Compromise embodied in decree 
O n A.Jj J. 687. 

claim or right in or to the specific 
immovable property asserted in the litigation and relief 
sought in respect thereof in order to make the said pro. 

b. 17 (2) (w) of the Registration Act. Where in a suit 

r?J:m ^ mortgage, the plaintiff confines his 

cUim to the recovery of money and does not claim that 
the amount may be recovered by the sale of the mon- 

gaged property, that property cannot be considered to be 
the subject matter of the suit. (Bhtde, /.) Partar 
Singh Ishar Singh. 196 1 0. 227 = 14 r l. 40 ! 

S 17(2UxD^’a^V^"k^-^^' ^9^* 

o. l/ (2)(xi) — Applicability. See Regi< 5 tra 

TIONACT.SS.l7(l)(i)I^ND(2)(;r0. 

« 17/o^^ r, 1940 OA. 1231. 

Is (2) (xi)— Endorsement on mortgage deed 

An endorsement on a mortgage deed arkrtno/id • 

the payment of the whole or any part of the morttaet 

money IS exempt from registration under S. I7l 2) fxO 
of the Registration Act. even if it purports tn • iT 

the mortgage. It is only an independent rece ipfior 
payment of mortgage money that requires reBisfration 
when It purports to extinguish the mortnaoe rr * 

68^44 Singh^ 

1961.0. 681-14 R.L. 80=43 P.L E. 214 = 

s o<i V « A.I.E. 1941 Lah. 246. 

H- Iso — Award — Re writing n/ X,*..- • y 
-Rnutrotion-Limitation 

Where an original award is merely re-writt^^n k„ .k 
arbitrators, the award comes within Hip 

S. 23 of the Registration Act, and mus[ 

for registration within four months frL^the^Tatf of 
execution. {Wort and Mcrtdith, / J.) Chhat?t./ 

V. Ram ChaRITER SaHU. 196 I.c. 87 = 14 E p'b^ ^ 

7 B B. 864 = A.I.R. 19« pf; 

S 28— Fraud on registration— Test Colh •P' 

-Necessity. Set REGISTRATION ACT, .SS. 17^ "^ 2°8" 

— — S. 2i-Place for regi,tratio^~Rjg^;^^f^ 
Vtolattonwhen renders registrotion invZidSZi 

jrs'irr ;:,r 

registration, the registration would be invSid*^ ? 
larly.ifthe property exists and the plrUes dW 

intend it to be affected by the dorument, the reeistrltir 
would be invalid. But if the property aclLuv p* * * 
and the parties intended to transfer it,^ the reeUt«f 
would not be affected merely becat^se the mortgage!* q" 
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REGISTRATION ACT (1908), S. 32. 

tr.ui'feree fails to prove the title of the mortgagor or 
transferor, {/smu/, /.) IrshaD ALI v. NaDRI 
BlGaM. I.L.R. (1941) All. 320 = 195 I.C. 25 = 

14 R.A. 11= 1941 A.W.R. (H.C.) 83 = 
1941 A L.J. 168 = 1941 0 A. (Supp.) 143 = 
1941 A L.W. 198 = 1941 0 W.N. 295 = 

A,IR. 1941 All. 179. 

■ ’S. 32 Presentation — Validity — Conditions — 

Presence of obligor— Sufficiency. 19-10 Dig.. Col. 

iiOo. M.\uNG Mya maung Mkyappa Chettyar, 

191 I.C. 656 = 13R.R. 153. 
S. 47 Scope and effect — SaU-deed of immovable 
property executed but not registered immediately — 
Second sale executed after hut registered earlier than 
first—Priority^Second purchaser^Title of. 

A document which has been registered dates back to 
the date of its execution. S. 47 of the Registration Act 
is clear iii this respect. A sale-deed of imnjovable pro- 
perty operates immediately after its registration not 
from the date of registration of the deed but from the 
(late of its execution. A subsequent sale-deed in respect 
of the same property executed after the Orst but register- 
ed earlier than the first can give lo the purchaser under 
the second deed no title. {Harries, C.J. and Manohar 
fall, J.) JEO NaRaYAN MaHTO v. BUDHAN MaHTO 
192 I.C. 812=13 R.P. 519 = 7 B.R. 417 = 
22Pat.L.T. 116 = A I.B. 1941 Pat. 247. 

S. l^—Admission to registration—Effect—Jf 

renders valid transacUon otherwise invalid under 
different laws. 

When a Registrar admits a document to registration 
he does so with jurisdiction. Hence the resulting regis- 
tration cannot be regarded as void though at the same 
time the fact that it is regi^te^ed does not in the least 

cure the defects in the deed so that if it deals with a 
prohibited subject, the ordinary law should be applied 
and tlie question whether it is gcjod or bad should be 
determined with reference lo that law. {Stone, C J 
and Niyogi, J.) MaHOMFD KHUDABUX RAM- 
CHANDRA RaO. I L.R. (1941) Nag. 743 = 

1941N.L.J. 497 = A.LR. 1941Nag. 328. 

* ^S. 4Q-^fease~Plea of inadmissibility though 

^l^^-^^^^^^nitted^Penver of Court to decide validity of 

Where the lessees admit the lease but plead that the 

lease deed is inadmissible in evidence for want of regis- 
tration the Court is fully entitled to go behind the lease 
and determine its validity. ( Mya Hu and hfosely, J / ) 

C Min biN z/. Ko Kye. 194 I.C. 31= 13 E.R 274 = 

A.I R. 1941 Rang. 117. 

I- • I 1 ■ of shares of properties 

divided -Allotment intended to be final— Admissibility 

to prove sole possession without registration ^ce 

Kegistka'jion Act, S. i7 (i) (^). ^ 

(1941) 2M.L.J.707. 

S. 49--y>, papers^Admissibility without 
registration for provin g division in status. 

Although documents or papers connected with r 

part.tion of immovable properties which are unregisterec 

cannot be admitted in evi<Ience to prove actual pLtitio. 

an to prove what was allotted to any person by tha' 

p . tition, >et they are dearly admissible to establish tiu 

and',? separation in the family 

and to rebut any case that that parly died in a state ol 

p ntness; {/lames, C.J. and Manohar fall, /' 

bLSAR KT^VR 7/JUmhit S,ngh. 193 I.O. 638 = 
13 R.P. 599-^7 B.R. 657 = 21 Pat L.T. 1063 = 

titl w-m ^ Unregtsicred document -^Creation of 
litU— -Operation of equitable doctrine. 


REGISTRATION ACT (1908), S. 49. 

No equitable doctrine can override the specific provi- 
sions of S. 49 and operate so as to make an unregistered 
document create title if it requires registration. {Tek 
Chand, Monroe and Beckett, JJ.) ShaNKRI v. 
Milkha Singh. 43 P.L.R. 656 = 

A.LR. 1941 Lah. 407 (F B.). 

S. 49 — Unregistered mortgage bond — Proof of 

personal covenant — Admissibility. 1940 Dig., Col. 
1107. Om Parkash V. Mukhtar Ahmad. 

I.L R. (1941) Lah 601=13R.L. 482 = 193 I.C. 789. 
Ss. 49 and 17 — Unregistered sale-deed — Pur- 
chaser let into possession by vendor — Whole of considera- 
tion made good — Position of purchaser. 

The position of a purchaser who has been let into 
possession by his vendor under an unregistered and 
consequently inoperative sale-deed after there has first 
been an oral agreement to sell and after the whole of the 
consideration has been made good, under the mistaken 
belief on both sides that the transaction is complete, 
whereas in fact it has remained incomplete for want of 
registration of the instrument purporting to effect the 
transfer, must be regarded as that of a purchaser under 
a contract for sale which has not yet been completed or 
rescinded with the consent of both parties and the pur- 
chaser cannot claim any title as owner in the property, 
whether as legal or as equitable owner. The purchaser, 
however, has a charge on the property for the amount 
paid by him in advance as purchase-money. The lien is 
not created by any agreement between the parties, but 
arises by operation of law, on payment of the purchase- 
money independently of the sale-deed. Though the un- 
registered instrument is not admissible to prove transfer 
of title it can be used in evidence for the purposes of 
showing that the purchaser entered upon the properly 
under a contract of sale. The unregistered document is 
also admissible for the purpose of showing that the pur- 
chaser obtained a lien by passing of the consideration, 
{Tek Chand, Monroe and Beckett, JJ.) SHANKRI t/. 

Milkha Singh. 4SP.L.R. 656= 

A.LR. 1941 Lah. 407 (F.B.). 

S. 49— Unregistered sale— Use to which it can be 

put. See 1940 Dig., Col. 1107. UmaR Haji 
Badridas. 193 I.C. 306 = 13 E.N. 304 = 

A.LR. 1941 Nag. 72. 

" -S. 49. Proviso — Applicability — Partition of 

joint Hin iu famil) — Nature and scope of — Unregister- 
ed document — Ailmissibility. 

Under Hindu Law partition is only a change in the 
mode of enjoying the joint property coupled with an 
alteration in status, the joint title being divided into 
a number of separate ones. No formality is required. 
A document by which parlies had intended to have this 
division effected may in the result prove ineffective for 
that purpose. But their common desire to act upon it, 
and their action in doing so would amount to a confir- 
mation of the original agreement. If that becomes un- 
provable, such confirmation would itself constitute a 
fre.'h and subsequent agreement wliich would be provable 
like any other agreement. This is 'a collateral transao 
lion not required to be effected by a registered instru- 
ment’ within the meaning of S. 49 of the Registration 
Act. Therefore the unregistered document can be used as 
material in proof of it. It could l)e used to corroborate 
other evidence or facts. It could l>e used to show the 
character of the possession and the nature of the title, 
provided there is other evidence to establish separate 
possession. {Stone, C.J. asf,] Hose, J.) G.VNPAT 
Oangaji^. Namdeo. 396 I.C 278 = 14 R.N. 94 = 
^ 1941 N.L.J. 266 = A.LR. 1941Nag. 209. 

— 7S. 49, Proviso-” Collateral transaction 

Meaning of^Partnership — Dissolution — Suit for 
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accounts— Partnership deed referring to leases of im> 
movable property — Deed not register ed — Admissability 
to prove partnership. 

A “collateral transaction” within the meaning of the 
proviso to S. 49 of the Registration Act is a transaction 
other than the transaction affecting the immovable 
property but which is in some way connected with it. 
A distinction must be drawn betw'een the use of an 
unregistered document as evidence of a transaction 
affecting immovable property and the use of such 
document evidence ; the proviso permits the use in 
evidence of an unregistered document, though that docu- 
ment affects immovable property, if the purpose of its 
use is any purpose other than that of creating, declaring, 
assigning, limiting or extinguishing a right to immov- 
able property. An unregistered deed of partnership 
which, among others, makes reference to leases of im 
movable properties, may therefore be admitted and used 
in evidence in a suit for accounts of the partnership 
after its dissolution to prove the partnership and profits 
and losses arising from the same, which is only a 
collateraal transaction. 

Ytx Weston, J . — A ‘ collateral transaction*’ is to be 
taken as one collateral transaction affecting immov- 
able property by reason of which registration is neces- 
sary, rather than one collateral to the document. The 
proviso speaks not of collateral purpose but of collateral 
transaction. i^Davis, C.J. and Weston^ /.) RadhOMAL 
ALUMAL V. ALLAH BaKHSH KHAN. 

I.L.R.(1941) Kar. 483. 

S. 49, Proviso — ffffect of— Mortgage— Subse- 
quent registered agreement to sell — Unregistered sale 
deed in pursuance thereof— Admissibility, See 1940 

Dig., Col. 1107. TauoiR Ali v. Kam Raitan 
Singh. 16 Luck. 99 = A.I.R. 1941 Oudh 41. 

^8.57(5) and Evidence Act (1872), S. 35— 

QQpy — Registrar’s', endorsements — Admissibility. See 

1940 Dig., Col. 1108. GanpatraO v. NaGOUAO. 

193 I.C. 41 = 13 R.N. 287- 

.S, Q0Sub‘PegistraAs endonement — If rele 

vant for proving execution of document- 

A Sub- Registrar’s endorsement, duly made under 
S. 60 is relevant evidence for proving the execution of 
the document. {Seckett^ J.) HaRNAM SinGH v. 

District Official receiver. 

DlblKlCi 
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S 60 (2) and Evidence Act (1872), S. 67— 

Registrars endorsement of admission of execution— 

Effect of — If can displace proof of execution.^ 

If the contention that the Sub-Registrars endorse^ 

ment proving admission of execution is sufcaent proof 

S execution^ accepted, in a large majorUy of cases 

nroof of execution such as is contemplated by S. 67 of 

fhe Evidence Act would become unnecessary. The 

Iffpi-r of thr registration endorsement is not to prove 
effect of the regi^i.ed ^ ^ Evidence Act 

rut'o“nl? to prove an admission made by the executant 
but only Cnh Reeistrar in so emn circum- 

the certifi^ Sub Rrgistrar is 

to prove execution of the deed but merely 
admissible not to p ^j^ecution. The effect of the 

,0 prove the adm.ss.on of exeeu^tion. 

admission is in ^ ' nypuTY COMMISSIONER. 

/.) f 787 = i9/l a W.R. (C.C ) 274 = 

GONDA. 196 I.C. 787 I 1941 q.A. 621 = 

1941 

KBLIGIOUS ENDbv^^f 

(,7) MAHOM^ij,I^AW-WA . 

YD. 1941—^8 *" 


RELIGIOUS ENDOWMENTS. 

(m) Religious Endowments act (XX 

OF 1863J. 

{iv') Madr.as Hindu Religious Endow- 
ments act (II OF 1927). 

Acquisitions by individual members of religious 
fraternity -If becomes property of institution— 

— Governing rule. 

There is no legal presumption that all property acquired 
by individual members of a religious fraternity belongs 
to the religious institution to which they are attached. 
Ascetics and religious institutions exhibit great diver- 
sity of character and Udasis in particular conform to no 
single type. In any case to presume that a particular 
Uiasi shrine followed a certain practice because on 
account of all religious institutions throughout the pro- 
vince the practice was found to obtain in a majority of 
the cases is a course of reasoning unwarranted by princi- 
ple or authoiity. It was held that their Lordships 
would be very slow^ to apply to the dehri in suit a rule 
not collected from its constitution or practice as proved 
in evidence, (^/r George Rankin.) COMMITTEE OF 

Management of Gurdwara Penja Sahib v 

Mohammad Nawaz Khan. 195 I C 721 = 

14 R.P.O. 16= 1941 A.L.W, 819 = 1941 o'.A. 794 = 

1941 A.W.R. (Rev.) 846 = 7 B.R. 997 = 

1941 O.L R 635 = 1941 P.W.N. 606 = 

43P.L.R. 631 = 1941 A.L.J. 610 = 

43Bom.L.R. 998 = 1941 O.W N. 970 = 

^ ^ air. 1941 P C. 66 (P.C.). 

“Dedt cation— Onus. ^ 

VVhere it appears unreasonable on the evidence to 
doubt that the original right in the land in suit was with 
the proprietary body, the burden lies heavily on those 
« ho assert it, to prove a dedication by user of the whole 
of the area to the purposes of the shrine and it is beside 
the point to show that the opposite party’s evidence does 
not exclude the theory of dedication. The case of dedica- 
tion IS not made out merely by evidence of neighbourlv 
or cons, derate conduct towards a religious institution 
by showing that small pro6ts have not been churli"hlv 
exacted by the proprietor from persons held in generM 
esteem. {Sir George Rankin.) COMMITTEE OF 

Management of Gurdwara Penja slmB v 
Mohammad Nawaz Khan. 105 f r> 701 

14E.P.C. 16 = 1941AL.W 819 = 1941 of 794- 

1941 A.W.B. (Eev.) 845 = 7 BR 997 1 

^ 631= 1941 A L J Rina 

43 Bom.L R. 998 = 1941 0. W.n! 970 = 

A.I.R. 1941 P.C. 56 (P.C ). 
Management— Village temple— Villagers allow- 
ing archakas to manage property of temple for some 
years-If lose right of management, sj 1940 

Col. 1109. MuniratnaGurukkal 

193 I.C. 696 = 13 B.M. 709 = A.I.E. i941 Mad 312= 

(1940) 1 M.L.J. 935. 

T'' of idol managed 

by Court of Wards-Compromisc h manager—Validill 

A compromise by the manager of Court of Wards in' 

whose hands the management of the idol’s property is 

placed, which is not for the benefit of the idol w 

{Fa.l Alt and CkaUorii. //.) Raja BRaJaSundER 

DEB V. RAJENDRA NARayAN BHaNJ DeO 

195 I C. 313 = 14 E.P. 100 = 7 BE 897 = 

Ffuu or 

Although ,n order to hold that a particular properlv 
IS an asthal or endowed property there must be nrnnf 
either of dedication or that the usufruct of the proper?^ 
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has always been used for the purposes of the asthal, 
where there is no need of dedication, dedication may be 
inferred fron> circumstances. In the case of a dedica- 
tion made before the passing of the Transfer of Pro- 
perty Act, no registered deed of dedication, is necessary 
even assuming that a gift to an idol is a gift within the 
meaning of S. 123, T. P. Act {Chatterji and Meredith. 
JJ.) SRIThAKUKIEE V. MaTHUKA PRaSAT) 

192 1.0. 789 = 7B.E 669 = 13 EP.636 = 
1941 PW.N. 75 = 22 Pat.L T. 239 = 

A.IR 1941 Pat. 364. 

Fnbltc or -.vote — hiference from facts — 
Dedicatio-itofamtlyidol absolute^Part of income to 
be spent for casual visUors^Pelations of founder given 
option to select outsider as mutawalli. 

Where with a view to make provision for the worship 

of a family idol, a person who i^ childless dedicates his 

properties to that idol, a dedication to the public cannot 
be inferred from the facts that the dedication to the idol 
IS absolute, that part of the income is intended to be 
spent for casual visitors and that the relations of the 
founder are given the option to select an outsider as 
mutawallt {Harries, C.J. and Chatterji. /.) TeTaR 

Kuar V. Chhotu Das. 195 i.c. 848 = 

7 B.R. 977 = 14 R.P. 167 = A.I.R. 1941 Pat. 601, 
Religions office- Alienation— Validity-Office of 
trusteeship— Relinquishment in favour of one in line ef 
succession but not next heir— Valid it y of. 

An alienation or relinquishment of the office of trustee 
of a religious endowment In favour of a person who is 
not the next heir would be invalid as contravening the 
intention of the founder if there is a deed which says that 
the office should be enjoyed by a trustee and his heirs. 
An alienation of the office of trustee, in order to be valid, 
must be in favour of the immediate heir. An alienation 

or release or relinquishment of an office of trustee not 

for value in favour of the next or immediate heir would 
be valid; otherwise, it is invalid, even though the person 
in whose favour it is alienated or rele.ised or relinquished 
IS in the line of heirs e.g., a brother. (Venkataramana 

^^ 0 , J.) Janaki Ammal V. Sanjeevi Cheitiar. 

63 LW 290 = 1941 M.W.N. 211 = 
A.I.R. 1941 Mad. 652 = (1941) 1 M.L J. 610. 

ENDOWMENTS ACT (XX OF 
Applicability— If confined to public endow^ 

ments. 

The Religious Endowments Act does not apply to an 
endowment which is not a pnbli: one, {Fml Alt and 

C','’ BRaj^sunder Deb 7 .. kajen- 

Dra Naravan Rhanj Deo. 196 jq si 3 =c 

14 R.P. 100 = 7 B E. 897 = 22 P.L t'. 699 = 

= , o n . ^ 260 . 

a. Xi—UAiasthanam CommiUtt — Pnvtr to 

appoint trust, c forttrm of years- Position of trustee— 
If servant of committee, 

’i"®"' Committee can only .appoint trus- 
ice> for life. The committee has an unfettered discre- 
tion, subject to the special conditions of a particular 
dowment to make an appointment for a term of years 

mlL T appointment for life should not be 

made, the committee has in the absence of some over- 

[erm^o^vlr appointment for a 

be held th^r* f ^^adras is concerned, it must 

J/.) THIRUVKNGADA MUOALlARzy. RaIABATHAR 

J ^ ® 942 = 198 10. MS = 

A /e 286 = 64 L.W. 12 = 

A.I.E. 1941 Ma4. 646 = (194i) 2 M.L.J. 35 (F.B,). 


[ RIPARIAN EIGHTS. 

S. 12— Powers of Devastanam Committee — Dis- 
missal of temple trustee — Grounds— Status of trustee — 
Power of Committee to appoint trustee for limited 
period. See 1940 Dig.. Col. 1111. ThiruveNGADA 
MUDAUAR V. rajabadar mudaliar. 

191 1.0.410 = 13 R.M. 489 = (1940) 2 M.L. J. 6. 
RES JUDICATA. See C. P, CODE, S. 11. 
REVENUE COURTS — Appeal — Limitation — Presen- 
tation on day following last day — No application under 
S. 5 Limitation Act. 

^ Where a memorandum of appeal 61ed in the Commis- 
sioner’s Court shows that it was prepared a day after 
the last day of limitation and the stamp and mukhtar- 
nama also go to show that it was ready only on the day 
following the last day of limitation, it could not have 
been presented on the last day after the time for recei* 
ving appeals was over, and when there is no application 
to excuse the delay under S. 5, Limitation Act. the 
appeal Is clearly barred. {Sathe, J.M.) RaM LOCHAN 
Naik V. BaSoeO Rargah. 1941 R.D. 720 = 

1941 O A. ( Supp.) 628 = 1941 A.W.E. (Rev.) 688. 
REVENUE RECORDS— Khewat--i5«/r/Vr as to rent 

— Evidentiary value. 

The khewat is not a document creating title though 
it is good evidence to show to what extent the agree- 
ment in the kabuliyat is valid and to what extent it is 
not enforceable. {Rowland, J.) HuMAYUN Reza 
Chaudhury V. Tarini Charan Tewari. 

196 I,C. 466 = 14 R.P. 200 = 8 B.R. 24, 

Patwari papers-^Entry in—Value—Jfccnclu- 

si ve — Presum pti on. 

Entries in patwari papers are not conclusive evidence 
and no presumption attaches to them regarding their 
correctne.ss unless the entries are of longstanding. 
(Sathe. A.M.) ViDHYA SaGAR r. ShaMSHUDDIN. 
1941 O.A. (Supp.) 807 = 1941 A.W.R (Rev.) 933 = 

1941 R D. 920. 

Settlement rceords-^Entry in — Presumption of 
correctness. 

A settlement entry must be presumed to be true until 
it is shown to be wrong. The mere fact that the entry 
in the year previous to the settlement is inconsistent 
with the settlement entry is not enough to show that the 
settlement entry is wrong. On the other hand the 
presumption is that the settlement entry is more correct 
than the previous entry, because all settlement entries 
are verified by the parties concerned. (Shirreff', J M. and 
Sathe, J.Mf\ SaHOEO SINGH v. GhISIAWAN KURMI. 

1941 A.W.R.(Eev.) 810 = 1941 O.A. (Supp.) 721 = 

1941 R.D. 831, 

—’’^Vocational and tribal designations. 

Vocational designations such as “ulnia” are not in 
fact tribal designations and a person whose family has 
been described at some time in the revenue records as 
ulma or other vocational title must in addition belong 
to some tribe. {Mitchell, F.C.) KaRIAR Singh v. 
Faiz Ahmad. 20 Lah.L.T. 191’ 

REVIEW. See C. P. CODE, 0. 47. 

REVISION. 

(1) Civil. C. P, Code, S. 115. 

(2) CRiMiNAi.. .9/^ Cr. p. Code, S. 439. 
RIPARIAN RIGHTS — Extent and limits — Water- 
way not being a public navigable one. See 1940 Dig., 
Col. 1111. U Ky.-\N MUN Shein. 19210. 401 = 

, , IS R.R. 173. 

Natural water-course — Partition of estate — Agree 
ment l^tvveen sharers to keep water^courses joint and 
not to interfere with supply channels— One paity erect- 
ing bund interfering with water-course— Right of action 
n f damage— Necessity. See 1940 Dig., 

Loi. iiiz, Seetharamachandra RAOr. Satyana 

RAYanaRao. 194 1,0^ 774=14 E.M. 78. 
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Nature of— Natural channel used as channel for 
taking water from another river — If becomes artificial 
channel — Riparian rights — If destroyed by diversion or 
ron-user. 5'^’^ 1940 Dig., Col. 1112. HaRIHAR PraSaD 
Singh v, Janak Dulari Kuer. 1911.0.276= 

7 B.R. 163 = A.IE. 1941 Pat. 118. 

Riparian oivner^Mtanitis — Water flawing from 

stagnant collection of rain water in adepression— Right 
to — Nature of. 

‘Riparian owners' are those whose land abuts on, and 
is part of, the bank of a river or stream, whether tidal 
or non tidal. Where a person uses for his cultivation 
w’ater flowing from a stagnant collection of rain water in 
a depression in a certain land belonging to the Govern- 
ment, there is no question of riparian rights involved. It 
is purely a question of easement. {Roberts, C. J. and 
Dunkley. J.) MaUNG Man v. MaUNG Sai GyI. 

1941Rang.L.R. 306 = 196 I.C. 382 = 
14 R.R. 77=A.I.R. 1941 Rang. 208. 


RlWAJ-I-AM — Presumptions raised by —Judicial 
decisions — Effect and value of 
A judicial decision though of comparatively recent date, 
may contain, on its records, evidence of specific instances, 
which are of sufficient antiquity to be of value in 
rebutting the presumption raised by a riwaj-i-am. In 
such a case, the value of the decision arises from the 
fact not that it is relevant under Ss. 13 and 42 of the 
Evidence Act as forming in itself a 'transaction by which 
the custom in question was recognised, etc.,’ but that it 
contains, on its records, a number of specific instances 
relating to the relevant custom. ^ To ignore^ such 
judicial decisions merely on the basis of the riwaj-i-am 
would add greatly to the perplexities and difficulties of 
proving a custom. {M. R. Jayakarf) SUBHANI i'. 
NAWAB. I.L.R.(1941) Lah. 154 = 193 I.C. 436 = 
1941 O.L R. 343 = 7 B R. 666 = 43 P.LR 318 = 
13 R.P.O. 164 = I.LR (1941)B:ar. (P.C ) 22 = 
1941 A.L J. 630 = 43 Bom L R. 432 = 
1941 O.A. 347=1941 A.W R (Rev.) 314 = 

A.I.R. 1941 P.C. 21 (P.C.). 

SALE OF GOODS— C. /. F. contract— Printed 
form with *ypewritten portion — Conflict^ConstrucUon 

Contract }or sale of goods to be delivered in two 

instalments— Wrongful refusal by buyer to take delivery 
of first instalment— Right of seller to cancel contract 


and claim damages. ^ 

If the typewritten and printed portions of a contraU 

can be read together effect must, of course, be given to 

all the provisions, but if the printed portion cannot be 

reconciled with the typewritten portion the typewritten 

portion must prevail. In deciding *^, 3 ! 

ten a repudiation of the contract regard must be had 
to the ratio quantitatively whtch the breach bears to he 

contract and the degree of 

fhat the breach will be repeated. When there is a con 

.oni,. »i. 

deUveryoAhr first instalment the breach of 
so extensive that the seller is entitled to cancel the 

CIES. (19^1) 2 M.L.J. 281. 

render for goods made of -mild 

founH to of "^rouikt .ron 

-Liability for camo-aay invited tenders’for 

T tes wS chthry wanted*^ to dispose of These 
“te in^dudeV'S st^d special wheels”. The piatn- 


SALE OF GOODS ACT (1930), S. 21. 

tiff sent a tender for these goods, which was accepted. 
One of the conditions of tender and sale w'as to the 
effect that “the quantities and descriptions of the 
materials to be purchased are believed to be correct and 
appropriate.” It was also stipulated that “the tender 
and sale shall not be invalidated and no compensation 
for misdescription of the whole or any portion of the lots 
or items shall be admissible because of any divergence 
from the particulars entered in the schedule”. The 
plaintiff had the option of inspecting the goods before 
taking delivery but he did not do so. On delivery the 
plaintiff discovered that the goods were of wrought iron 
and not of steel, 

Held, that although the company believed the goods 
to be of mild steel they did not give any guarantee and 
that the conditions of sale made it clear that if it turned 
out to be a case of misdescription they would not be 
liable for any damages and that in the circumstances 
the plaintiff took delivery of the goods at bis own risk. 
{Bhide,/.) B. B. & C. I. RAILWAY v. FIRM NiHAL 

Chand TaGan Nath. 192 I C. 176 = 13 R.L. 363. 

SALE OF GOODS ACT (III OF 1930), Ss. 18 and 
19 — Transfer of shares in company— When complete — 
Title — When passes — Agreement to transfer and delivery 
of share certiheate — Effect of. 

A promissory note was executed for cash paid, and it 
was agreed that the note should be returned duly 
cancelled on the promisor getting 20 shares of a com- 
pany standing in the name of his father-in law, R, 
transferred to the payee or his nominee. R executed an 
agreement in which he undertook to transfer the shares 
to the payee and further slated “I herewith hand over to 
you duly endorsed the share certificates.” This agree- 
ment was signed by R and counter -signed by the payee. 
The actual share certificate contained an endorsement of 
transfer signed by R, transferring the shares to the 
payee, but the space for the signature of the transferee 

and the company’s officials was not filled up. Nothing 

further was done in the matter of the transfer until the 
company got into difficulties and went into liquidation 
after some months. In a suit on the promissory note 
for the amount thereunder, 

that it could not be said that the agreement 
executed by R, by itself would amount to a transfer 
deed sufficient to cause title to pass; it purported to be 
an agreement of transfer accompanying the actual 
instrument of transfer, and if the instrument of transfer 
had not been completed so far as the transferor could 
complete it, the agreement by itself would be nothing 
more than an enforceable agreement to convey, and 
until the transfer endorsement was signed, the shares 
would be unascertained goods and they would not be in 
a deliverable state. But if R signed both the agreement 
and the transfer endorsement on the share certificate^and 
communicated the fact to the payee who counter-signed 
the agreement in token of acceptance of the transfer, 
then it would be the payee's fault that he did not cancel 
the note and get the formalities of the transfer complet- 
ed. In such circumstances the title in the shares would 
pass to the transferee and the payee would be disentitled 
to sue on the note. {Wadsworth, /.) KUPPIAH 
Chetty V . Saraswathi Ammal, 

1941 Comp. 0. 334 = 1941 M.W.N. 919* 

A I.E. 1941 Mad. 769= (1941) 2 M L.J. 671, 
Ss. 21 and 23 -Applicahility—Contract of sale 

of small quantity of liquor stored in bulk in shop of 

licensed vendor— Order canvassed by servant of vendor 

Liquor measured and bottled at shop and taken and 
delivered by vendors servant to house of buyerSale 
when complete— If completed at house of buyer — Bombay 
Abkari Act, S. 45 (c). ' 
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SALE OF GOODS ACT (1930), S. 64. 

A contract to sell some liquor out of a big cask con- 
teaming much larger quantity, the required quantity not 
being separated or bottled, cannot be held to be a con- 
tract of sale of specISc coods uithin the meaning of 

Goods Act. The expresi^ion 
specific goods” necessarily means goods capable of 
being ascertained with certainty — esi qtwd 
cerium reddt potest. A sale of some speci6ed quantity 
of liquor out of a store hou^e or cask wouh! not be 
capable of ascertainment until it was removed or 
separated. Specific goods” would, according to their 
natural interpretation, mean goods whose delivery can 
be demanded in specie. A cont-act of sale of a small 
quantity of liquor stored in bulk would moie appro 
priately be regarded as a contract for sale of unascer- 
tained goods and would fall under S. 23 of the Sale of 
Goods Act. The ownership will not pass till the 
quantity Ordered by the purchaser is ascertain 'd and 
appropriated. The bottling of the quantity of liquor 
ordered would be an act of ascertainment and appropria 
tion. Where the servant of a licensed vendor of liquor 
goes about canvassing order for liquors and gets ortleis 
from customers and thereafter gets the quantifies so 
canvassed measured off at the shop of the vendor and 
carries the quantities to the respective houses of the 
customers, it cannot be held th.tt the sale is complctetl 
at the houses of buyers upon clelivtry of liquor and not 
before. Under S. 23 (2j, the servant of the seller can 
very well be treated as a bailee for the purpose of trans- 
mission to the buyer, and delivery to such serv.mt al 
the place of the licensed vendor would be effective 
delivery to the buyer himself. It is immaterial whether 
the price of the liquor is paid at the shop of the 
vendor or at the house of the buyer, for the completion 

of the sale does not depend upon |)a\nient of the price 
of the goods sold. The sale must be taken to l)e com- 
pleted within the premises of the licen-ed vendor and 
the latter cannot therefore be convicted under S. 
of the Bombay Abkari Act for contravention of a clause 
in his licence prohibiting sale of liquor at any place 
except the licenced premises, field umi li'assoo- 

EMPFROR ?>. KunVFRJI KaV x'Jji 

194 I C. 302 = 13 R.B. 368 = 42 Cr.L.J 652 = 

43 Bom.L.R. 95 = A I.R, 1941 Bom. 106 

S 64 {^)— Control t rescinded by exercise of ri^lt 

of re sale by seller^ Atbitralion clause in conlncl—If 
imped out. 

The contract far sale of goods gave a right of rc '^ale 

to the seller in case of default on the part of the Inner 

an^d provided that any dispute arising out of the contract 

whatever Its nature shall, unless amicably settled, be 
referred to arbitration : 

ffeld, that the arbitration clause being an integral 
part of the contract was also wiped out on the rescission 
of the contract by the seller by the exercise of his right 
ot re-sale and hence no reference to arlntration could be 
made m pursuance of the arbitration clnu'^e. 

that S. 54 (4) kept alive 
the sellers right to damages arising out of buyer's de- 
fault did not entitle the seller to enforce that claim by 

r erence to arbitration under the arblhation clause 

only way of en 

cing the claim for damages was l)y way of a suit in a 

ahams Trading ro 
(India), ltd. 43 P.L.R, 693 = A.LR. 1941 Lah. 427. 

(l)~.Decnment of title — DeItvery chit— 
Nature and incidents of. ^ 

chb established trade custom a delivery 

authority to receive possession of the goods which it 


SECURITIES ACT (1920), S. 13. 

covers. A delivery chit which is part and parcel of a 
contract on Sukkur Pass Godown delivery terms and 
which is leceived without payment and which cannot be 
effectively used for obtaining delivery without payment 
of 90 per cent, of the price of the goods is not a docu- 
rtient of title within the meaning of S. 2 (4), Sale of 
Goods Act. The delivery chit does not represent the 
goods or transfer possosion thereof or entitle the holder 
to receive delivery from the original seller. Irrespec- 
tive of wheiher he had received the purchase price c^f 
the goods the original seller is entitled to refuse delivery 
to the holder of the chit in the exercise of his right of 
lien as unpaid vendor. The delivery chit therefore does 
not fall within the purview of S. 53 (l). Sale of Goods 
Act. {lJa:is, C.J. and Lobo, J.) HUKUMATRAI 

Arjandasz/. Nandu Virumal. 

I.L.R. (1941) Kar. 89 = 195 I.C. 137=14 E.S.10 = 

A IR. 1941 Sind 78. 

SALE OF LAND. 

.Vtv(/) Vendor and Purchaser. 

(rr) T. p. Act, 

Salvage lien Applicability — Person making 

payment for his own benefit and to save his property— 
Payment incidentally benefiting another also— Right to 
equitalde charge. .9/^ 1940 Dig., Col. 1114. LANKARAM 
V. SUNDARAGOPALA AYYAR. 195 I.C. 212 = 

14 R M. 152= 1941 M.W.N. 66= 
A I R. 1941 Mad. 208 = (1940) 2 M.L J. 1038 
SATYADHIKARI oh DAHHOIKAR— Meaning* 
See Hindu law — Wills— Construction. 

72 C.L.J. 348. 

SARAIS ACT (XXII OF 1867). S. 3-Order of 
District Magistr.ite— Revision. See 1940 Dig., Col. 

1114. Ghulam S \did-ud din V. Emperor. 

193 I C. 564 = 1SE.L. 480 = 42 Cr.L J. 448 = 

A.I.E. 1941 Lah. 71. 
SEA CUSTOMS ACT (VlII OF 1878), S. 167. 
(17)— Construction— “Found on board of the vessel”— 
‘So found is short”- Meaning of “found”— Measure- 
ment -Time and place of— If to be on board vessel at 
once. See 1940 Dig., Col. 1114. Bruusgaard 

kiosteruds Dampskibs AKTJESELSKAB V. SF.CR£- 
tauv of state. 191 10. 867= 13 E B 211 = 

4F.L.J. (H.C.) 60. 
S. 188— 'Any decision or order”— Meaning of— 
A[)peltate oriler as to rate of duly confirmed under 
S. lOl— Jurisdiction of Civil Court. See 1940 Dig., Col. 

1115. Secretary of State v. Mask & Co. 

I L.R. (1940) Kar. (P.O.) 194 = 
(1940) 2 M.L J. 140 (P.O.). 
SECURITIES ACT (X OF 1920), Ss. 12 and IS— 

It must be read toe;ethe>\ 

Per /— Ss. 12 and 13 of the Securities 
.Vet must be re.id together. The mere fact that there 
has been a dispute to which S. 13 applies, does not 
deprive S. 12 of its operation. It would be absurd to 
suppose that the existence of a dispute relieves the 
applicant from the obligation to deliver the promissory 
note and pay the prescribed fee. {Derb)shire, CJ. and 
/ancknd<:e, J.) PURSOTTOMF. f. DwaKKA PROSAD. 

ia t> r. ^ Cal. 328 = 196 I.C. 48 = 

14 R.C^ 166-45 O W.N. 449 = A.I R. 1941 Cal 458. 

e/-— A';y;/ of prescribed authority. 
ler Pan.knd^e. effect of S. 13 of the 

Securites Act IS ih.x it relieves the piescril>ed authority 
of clccul.pg on the n,e,lu of the dispute i„Ur farUs i 

••'pplies, But the prescribed 
svWv t of rl ■ “PPlioant 1° 

Men. {Deri,shrt, C.J. anJ PjmkriJgc, J.) 
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SECURITIES ACT (1920), S. 13. 

PURSOTTOME V. DWaRKA PROSAD 

I.L.R. (1941)1 Cal, 328 = 196 I.C. 48 = 
14 R.C. 156 = 45 O W N. 449 = A.I.R. 1941 Cal. 458. 

13 Final decisio*C''^Trinl Cou/t declaring 
applicant entitled to promissory note lor life only — 
Applicant appealing against it claiming absolute owner- 
ship — If entitled to renewal of note. 

Where a Court of first instance has declared that the 
applicant is entitled to the Government Promissory note 
for life only and the applicant is appealing against it 
claiming absolute ownership of the note, there is no 
“final decision" that the applicant is "entitled to" the 
note within the meaning of S. 13 of the Securities Act. 
The prescribed authority is therefore entitled to refuse 
to renew the note in the applicant’s favour. {^Derbyshire, 
C.f. and Panckridge, /.) PURSOTTOME DWARKA 

ProSad. I.L.R. (1941) 1 Cal. 328 = 196 I,C. 48 = 
14 R.C. 156 = 45 C.W.N. 449 = A.I R. 1941 Cal. 458. 

S 13 — Person declared entitled to promissory 

note for life — If one "entitled to'* the note. 

Per Derbyshire, C. J. — A person who is declared 
entitled to a Government Promissory note for life only 
is not one “entitled to" the note within the meaning of 
S. l3 of the Securities Act. {Derbyshire, C.J. and 
Panckridge, J.) PURSOTTOME v. DWARKA PROSAD. 

I.L.R. (1941) 1 Cal. 328 = 196 I.C. 48 = 
14 B.C. 156=45 O.W.N. 449 = A, I E 1941 Cal. 458. 

SECURITY BOND. See SURETY. 

SIND COURTS ACT (VII OF 1926)-Jurisdiction— 
Reference under Land Acquisition Act— Dispute as to 
apportionment of compensation money — Subject-matter 
not exceeding Rs. 5,000— Order of Assistant Judge- 
Appeal — Forum — ^Jurisdiction of High Court. See 

Land acquisition act, S. 54. 

I.L.R. (1941) Kar. 133. 

— (as amended by the Government of India 
Adaptation of Indian Laws Order, 1937), S. 37— 

Applicability — Suit against Governor -General in respect 
of contractual obligation of Government Railway — 
Jurisdiction of Small Cause Court— Forum— Bombay 
Civil Courts Acti S 32 — Karachi Small Cause Courts 
Act, S. 14. 

A suit against the Governor-General of India in 
Council for the recovery of an amount overcharged by a 
Government Railway on a consignment of goods and a 
suit for recovery of expenses incurred in clearing and for- 
warding goods imported for the Government Railway, 
are suits of the description falling under S. 32 (1) of 
the Bombay Civil Courts Act and S. 37 of the Sind 
Courts Act, and are therefore excepted from the juris- 
diction of the Small Causes Court, Karachi. S. 14 of 
the Karachi Small Cause Courts Act clearly excludes 
such suits from the jurisdiction of the Small Cause 
Courts No distinction can be drawn in this respect 
between suits against a Government Railway arising out 
of ordinary contractual relations and suits relating to 
acts done by a Railway official under the authority of 

the Governor General of India in Council. Such suits 
can now be instituted only in the Chief Court of Sind 

and could formerly be filed “"'Y" f " 

Tudicial Commissioner of Sind. {Lobo, J.) IHAKAR 
tstarumal V . Governor-General of India. 

^ I L R (1941) Kar. 238 = 195 1 C. 656- 

14 R.S. 32= A.I.R. 1941 Sind 138. 

aTV-n BNO0MBEEED ESTATES ACT (XX OF 

fsqfi? S 32-Scope— Commissioner’s power to cancel 
liquidation s-^heme-Effect of canceli^^^^^ 

RUPCHAND AMRITLAL V. 

1940 Dig.. Col. 1110. ^g2 TO 454=13 E.S. 186.1 

JAMALUDIN. 


SPECIFIC RELIEF ACT (1877), S. 9. 

SIND frontier regulations (III OF 

1892), Ss. 8. 12 and 13 — If gi.v^rHs section, 

Ofitnce of any kind cannot be withdrawn from a 
Court oi Session and referred to a Council of Elders 
S 8 governs Ss. 12 and 13. {Davis, C, J, and Tyabii, 

/.) Emperor Sheroo. 195 LC. 14= 14 R S 4 = 

Q Ort 645 = A.I.R. 1941 Sind 97. 

~ y 26-Scope— If controlled by S. 397. 

PROVISO 2. A.I.R. 1941 Sind 29, 

SOCIETIES REGISTRATION ACT (XXI OF 

l^e0)~Socicty registered under— Fosiiicn of— Status 
and rights of members-Suit on behalf of Society-^ 
Frame of-Hight of individual members to maintain 

action. 

The position of a society registered under the Societies 

Registration Act is more like that of a club or a ioint 

stock company. The position of members of the society 
is similar to that of the shareholders of a company, in 
order to redress a wrong done to the society or to recover 
moneys due to it, the action must prima facie be brought 
by the Society itself. Where the persons against whom 
the relief is sought themselves hold and control the 
majority and will not permit an action to be broueht in 
the name of the society, the Courts will allow the mem 
bers complaining to bring an action in their own-names. 
But in such an action the plaintiffs cannot have a larger 
right to relief than the society itself would have if it 
were the plaintiff, and cannot complain of acts which 
are valid.if done with the approval of the majority of the 
members or are capable of being confined by the majo- 
rity. The cases in which the minority can maintain an 
action are confined to those in which the acts complain- 
ed of are of a fraudulent character or beyond the 

SUNDARAM. 43 Bom L.R, 662 = 

A.I.R. 1941 Bom. 312, 

to— Readiness 

and Willingness of plainti/f to perform contract— Proof 

required. ' 

In a suit for specific performance it is incumbent on 

the plaintuf to prove that he was ready and willin. to 

perform the contract as it actually was and not as he 

alleges it was Where, therefore, the plaintiff’s case is 

that he agreed to purchase the property for Rs 85 anH 
that he was ready and willing to pay this price but the 

Court has found that the purchase price fixed bv the 

contract was not Rs. 85 but Rs. 130, the claim for 

specific performance must fail. {Sen, y.) RuSTOMaLi 
V. Sheikh Ahider Rahaman Mia. ^dmali 

46 C.W.N. 837 

SPECIFIC RELIEF ACT (I OF 1 877) S 9— 
Applicability-Plaintiff in actual physical possession of 
land— Defendant realising rent from stall keeners nn 

market days. 1940 Dig., Col. Ill7. SONA MlA 
V. PROKASH CHANDRA. I94 j q 

13 R.C. 284. 

^—Exclusive possession in the case of co- 
owners — If possible. 

It may well be that a joint owner of property is 
still at the date of suit under S. 9, Specific Relief Act 
entitled to the property and would be given posse«^sion in 
a suit properly instituted for that purpo<^e But 
nevertheless it is open to one co-owner of property for 
oust the others and to obtain exclusive possession to 
himself. The title of others may not be extinguished 
when this is done, but if that ouster took place more 
than 6 months before the institution of the suit under 
S, 9, Specific Relief Act, then for purposes of S. 9 that 
ouster would hold good. {Bose, /.) abdul Aziz v 
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SK. Amir. 193 I.C. 805 = 13 E.N. 348 = 

1941 N L.J. 116 = A.I.B. 1941 Nag. 130. 

S. 9 and Civil Procedure Code, S. 115— 

Maiiitaitiabiltty of suit— Suit for possession-^ No ques^ 
tion of tenincy alleged or admitted— Order or decree 
under S. 9, Specific Relief Act— Inter fcrence in 
revision. 

A suit brought for possession on the ground of for- 
cible dispossession by the defendant, under S. 9 of the 
Specific Relief Act is not barred by S. 108 UO) of the 
Oudh Rent Act when there is neither any allegation or 
admission of relationship of landlord and tenant. An 
order or decree passed under S. 9, Specific Relief Act, has 
not been made the subject of any appeal or review and 
although the High Court is not precluded from inter- 
fering with such orders in revision under S. 115. C. P. 
Code, such interference should be confined to cases of 
a very exceptional nature. {G/iulam Hasan. J ,) RaJai 

Singh r. suraj Bali. 1941 o.W N. 1237 = 

1941 O.A. 940= 1941 A.W.R. (Rev. } 1062 

S. 9— Order for removal of structures erected by 

defendant— Legality. See 1940 Dig., Col. 11 17. SONA 
MIA V. PROKASH CHANDRA. 191 I C. 803 = 

13 E C. 284. 

' — 3. 19 — Applicability — Power of Court to award 

compensation in cases where specific per formance cannot 
be granted inlaw. 

S. 19 of the Specific Relief Act does not apply to 
cases in which specific performance cannot be claimed 
at all or in which S. 21 of the Act bars specific perfor- 
mance. S. 19 applies to cases in which a contract may 
be specifically enforced, but in the opinion of the Court 
for equitable reasons it should not be enforced specifical- 
ly. In such cases the Court is empowered to grant com- 
pensation in lieu of specific performance. It would not 
apply to cases where the Court cannot under the law 
grant specific performance. ^Ahdul Ghani and Stibra- 
mania Aiyar, //.) A. J. RAM v, ASIATIC GOVERN- 
MENT Securitv Life assurance Co , ltd. 

46 Mys. H.C.R. 125 = 19Mys.L.J. 1. 

Ss. 21 End ^fl—Refusal of specific Performance 
—Circumstances justifying—Hire purchase agreement. 

A sold certain article to B in pursuance of a hire pur- 
chase agreement between the parties. Thearticle was 

to remain the property of A until the payment of all the 
instalments of the purchase price. B was entitled to 
return the article in good working order at any time 
provided all amounts due by way of instalments were 
paid. If any instalments were not paid. W could take 
possession of the article as well as recover the amount of 
instalments due, and the costs of putting it in order. 
The parties subsequently fell out and instead of returning 
the goods himself as per terms of the agreement B 
requested /f to take back the article. A instead of 
ignoring the letter as being contrary to the terms of the 
agreement asked for time to take back the article and 
after getting it examined refused to take it as it was not 
found in good working order. A then sued />’ for the 
amount of all instalments due up to the date of the suit 
and for a declaration that B was liable to pay all remain 
ing instalments as set out in the agreement. 

that the suit was one for the specific perform- 
ance of the contract for the sale of goods and since the 
failure of B to perform his obligations under the hire- 
purchase agreement for the sale of goods could be adequ- 
ately compensated in money the contract could not be 
specifically enforced. 

Held, further, Wy 2 ^i A" s letter asking for time to take 
back the article amounted, so far as the obligation of B 
to return the goods was concerned, to a novation of the 
agreement {Roberts, C.J. and Dunkley, J,) ABDUL 
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SPECIFIC RELIEF ACT ('1877). S. 42. 

RAHAMAN NIZAMI V . Manikram Hanumanbux. 

196 I.C. 860 = 14 E.R. 65 = 
A.IR. 1941 Rang. 177. 

S. 21 (b) and {^~ Applicability— Contract by 

company to employ person as medical adviser or legal 
adviser for twelve years— Specific performance— 
Wrongful termination by employer— Remedy. 

It is well settled that a contract of personal service 
cannot be specifically enforced. Neither affirmative nor 
negative covenants between an employer and an em- 
ployee will be enforced at the instance of either. A 
contract to employ in service as a medical adviser or a 
legal adviser is a contract for personal service and under 
S. 21(/^)of the Specific Relief Act is not specifically 
enforceable. The fact that the employer is a company 
makes no difference in this respect. If the employer ter- 
minates the services of the employee on unreasonable or 
illegal grounds, the remedy of the aggrieved employee is 
ro sue for damages and not for specific performance. A 
contract involving the performance of a continuous 
duty as medical adviser or legal adviser for a period of 
12 years also falls under S. 21 {g) of the Specific Relief 
Act. {Abdul Ghani and Subramania Aiyar, //.) A. J. 

Ram V . Asiatic Government Security Life 

ASSURANCE CO.. LTD. 46 Mye. H C.R. 126 = 

19Mys.L.J.l. 

— S. Scope of discretion conferred by — Inter- 
ference by appellate Court— Justification, 

S. 22 of the Specific Relief Act lays down that the 
jurisdiction to decree specific performance is discretion- 
ary, and the Court is not bound to grant such relief, 
merely because it is lawful to do so; but the discretion 
of the Court is not arbitrary, but sound and reasonable, 
guided by judicial principles, and capable of correction 
by a Court of appeal. The section itself stresses the 
necessity on the part of the Court to exercise discretion 
in a sound and reasonable manner and not in an arbi- 
trary fashion. The latter portion of the section itself 
recognizes that it is competent for an appellate Court to 
intervene and correct any wrong if the exercise of discre- 
tion has been arbitrary. {Ghulam Hasan, /.) BENI 

Madho V . RAM Nath. 194 I.C. 633=14 R.0. 1= 

1941 R D. 100= 1941 O.W.N. 266= 
1941 A.W.R. (Rev ) 161 = 1941 0 A. 203= 

A.I.R. 1941 Oudh 324 

S. 22 — Suit for specific performance of salt — 
Plea of inadequacy of price in defence— Court of 
equity, when will not countenance. 

Where a contract of sale is entered into by the ven- 
dor, with full knowledge before a Court of law and with 
the advice of his counsel and there is no suggestion 
whatever of his having been in any way imposed upon, 
a Court of equity will not be entitled to interpose its aid 
on the ground of mere inadequacy of price. {Ghulam 
Hasan, J.) BENI MaDHO v. Kam NatH. 

194 10,533 = 14 R O. 1 = 1941 R D. 100 = 
1941 O.A. 203=1941 O.W.N. 266= 
1941 A.W.R. (Rev.) 161 = A.I.R. 1941 Oudh S24. 

-S. 23 (h)— Option of repurchase in contract of 
Assignment of — Right of assignee to enforce 
option. See 1940 Dig , Col. IIIS. VjSHWESHWAR 
Narsabhati'a V. Duroappa Irappa. 191 1.0. 189. 

S. 4:2— Applicability. 

A suit for a declaration that the defendant is not 
keittima daughter of the plaintiff and her husband does 
not He under S. 42 It is a suit to establish a negative 
case. {Roberts. C.J. and Dunhley, J.) Daw PONE f. 
Ma Hnin May. 196 1.0.352 = 14 R.R. 96= 

Q .0 ^ , A.I.R. 1941 Rang. 220. 

/ , . Suit-Maintainability— Suit 

for declarat ion of plaintiff as director of company— Suit 
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SPECIFIC RELIEF ACT (1877), S. 42. 

appointment of other directors. See 

1940 Dig., Col. 1120. Sati Nath MuKHERjEEt^. 
bURESH Chandra Rov. 195 I.C 376= URC 74 = 

1941 Comp. C. 203 = AJ.R. 1941 Cal. 136. 
— - — S. 42— Declaratory suit— Maintainability— Suit 

to declare plaintiff not the father of a child— Burman 
Budhist becoming a rahan — Effect. See 1940 Dig Col. 

1120. UArzeinaz/. MaKyinShwe. 

192I.C, 439 = 13E.R. 180. 

S. Declaratory suit— When maintainable — 

Suit for declaration that contract is void and for Us 
cancellation — Maintainability. 

No doubt the powers of Court to make declaratory 
decrees are limited to those contained in S. 42 of the 
Specific Relief Act, and apply only to cases in which the 
plaintiff, being entitled to any legal character or to any 
right to any property, may bring a suit against any per- 
son denying his title to such character or right. But if 
the plaintiff claims not merely a declaration that a 
certain contract is void but prays for its cancellation as 
provided by S. 39 of the Specific Relief Act, the suit is 
maintainable. iLort Williams^ J.) BAHADUR MULL 

Chaudhuri V. Nagar Mull Madan Gopal. 

IL.E. (1941) ICal. 451 = 19710. 22* 
45 C W.N. 795 = A.I.E. 1941 Cal. 534. 

“S. Declaratory suit — When not barred — 
Plaintiff 7tot shown to be entitled to sue for any other 
relief. 

Where it is not proved that the plaintiff could have 
sought any relief other than a mere declaration, bis 
declaratory suit is not barred by S. 42, Specific Relief 
Act. {Harper, S.Mf) NaR SiNGH z/. BaDRI. 

1941 O.A.(Supp.) 894 = 1941 A.W E. (Rev.) 1101 

■■■S. ^^—Declaratory suit without consequential 
relief — Maintainability —T est. 

Where notwithstanding a sale by him of his property 
a plaintiff sues for a mere declaration that he was the 
owner of the property covered by the sale, such a suit 
would be maintainable, if the sale was not a real trans- 
action. He need not ask the sale to be set aside, for 
there is no real sale, The property is where it was. 
But when once a third party’s interest is affected, the 
transaction becomes something other than unreal and 
the transaction is not a nullity and has to be set aside. 
{Stone, CJ. and Bose, /.) ONKARSINGH v. SHRI- 
KISH AN. 195 I.C. 847- 4 E.N. 69 = 

1941 N.L.J. 197-A.I.E. 1941 Nag. 174. 

— S. ^2— Relief under — Discretion— Refusal to 

exercise— 'Decree, brutum fulmen. 

Where certain members of a registered society sued 
to obtain a declaration that certain amendment to the 
rules of the society passed at a meeting were ultra vires 
as not having complied with the rules for the purpose, 
and also prayed that the executive committee should 
continue to hold office in spite of the fresh elections held 
under the amended rules and it was also found, that 
according to the rules of the society, similar amendments 
could be made by a proper compliance with the rules, it 

^%QxGhulam Hasan, /.—That as any decree that 
might be passed is likely to be rendered nugatory by he 
oassing of the amendments according to the rules, he 
toee would be brutum fulmen m.d that hence the 

Court should refus^to grany^^^^^ 

because it could not be said that 
tkl rule^ Cld surely be amended at a sub^q^ent 

{Ghulam Hasan and Agarwal, JJ.) BiSW 

meeting. mtiitaba HuSain. 


SPECIFIC EELIEF ACT (1877), S. 45. 

1941 A.W.E. (C.C.) 176=1941 O.W.N. 661 = 

S. 42— Relief under — Discretion of Court— 
Interfeience in appeal. 5'/^’ 1940 Dig., Col. 1121 

Uday Chandra Pal b h. Parmar 

186 = 14 R.C. 187 = 

S 49—//^ 1941 Cal. 163. 

of possession— Defendant in possessicm— Prayer for in- 

jufictiQtt dHii 7iot for possession^ 

Where the pUintiff who is out of possession institutes 

possession fora 

fhe C-o^ir; °fh ® injunction, 

to the plaintiff his prayer for injunction even if injunc- 
tion could be considered to be further relief within the 
meaning of the proviso to S. 42 of the Specific Relief 
Act, as he could have prayed for recovery of possession 
{M.ttrr and Kkundkar, JJ.) 4NiLALi i^ nip, 

Madhabendu Nakain Roy/ ‘ 74 C L.J°24i = 

Q .o c , 46 O.W.N. 20. 

A* A-w' 'Declaration negativim defend, 

ants title to property—Suit for^-^Maintaitiability 

For the purpose of deciding whether a suit is for a 

Relief Act, ^e subs.ance"rd no/L°'form 
regarded. Where a plaintiff asserting his mllgage 

"S’ “b 

for a declaration of his mortpaoi* • ‘J ®“°®^3nce 

and comes within the purviet^of 8^42 
Relief Act and is. there^fore, 

to the properties, the plaS'I^ slsu “tsserts hi: 

for declaration of title to and possession of—Mainf^n 
ability without prayer for possession of mathX.» 
—Plaintiff not in possession— Effect. ^ operiies 

It is not possi^ble to separate the office of a mahant or 
pandarasannadhi of a math from the nronertie^s Jhi^l 

t * C A * £ t and a suit by a oer* 

son not in possession of such properties, for a declaration 

of his itle to, and possession of. the office is not main- 

tamable by reason Of 8. 42 of the Specific Relief Arf 

where the plaintiff has fmled to ask for possession ofihe 

properties. iUach.C.J.. Mocket and Krishna 

swarni Ayyangar, JJ.) KaNDASWAMI THAMbIran 

V. VaGHEESAM PILLAI. 64 I. W 

1941M.W.N. 831 = 19610 721 1 
A.I.E. 1941 Mad. 822=(1941) 2 M.L.J. 463 (Ffi) 

S 45 -Building plan sanctioned by Manicipal 

nltnft ritxrpvnref /\f ^ 


Corporation in disregard of bye-laws — Right of adf 

cefit owner to apply for mandamus— Calcutta Municipal 

Act, Sch. XV II. a ' 

The Corporation owes a legal duty to an adjacent 
owner and there is, therefore, a corresponding right in 
his favour, to prevent building plans being passed con 
trary to the bye-laws. If, therefore, the Building Com- 
mittee of the Corporation sanctions a building plan in 
disregard of the bye-laws and an adjacent owner is 
thereby injured as to light, air, health and amenities bv 
reason of the particular situation of his property he can 
apply for mandamus under S. 45 of the Specific Relief 
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SPECIFIC RELIEF ACT (1877), S. 45. 

Act. {Amur Ali, /.) Sm. LaKSHMIMONI DaSI. /« re. 

I.L.R. (194 ) iCal. 16=196 1,0.452 = 
45 C.W N. 401 = A.IR 1941 Cal. 391- 

“S.45 Building plan sanctioned iy Municipal 
Corporation in violation of regulations — Right of 
adjacent owner to apply for mandamui—Calcutta 
Municipal Act, Ss. l7, 18, 19 and Sc/i. XVII. 

VVhe.^e the amenities and sanitation of a persons pro- 
perty will be substantially prejudiced if a building plan 
which violates the regulations is sanctioned, such person 
has the right to call upon the Municipal Corporation to 
see that the provisions of the statute are ob'erved. He 
can apply for mandamus under S. 45 of the Specific 
Relief Act, as the Calcutta Municipal Act furnishes no 
specific and adequate legal remedy to persons in his 
position, Ss. l7, 18 and 19 of that Act do not purport 
to confer rights upon aggrieved parties. {Panckridge, 
/.) A.C. MAHOMKD V. CORPORATION OF CALCUTTA. 

45 C.W.N. 408. 


■ S. 45 — Municipal Corporation sanctioning 
building plan in viilation of rules — Right of neighbour- 
ing oivner to apply for mandamus— No objection raised 
by immediate neighbour— Calcutta Municipal Act, 
Ss. l7 and 19. 

An owner of premises has a clear right to insist that 
the building rules should be strictly observed by the 
Corporation in sanctioning plans in respect of buildings 
proposed to be erected in the neighbourhood, although the 
owner of the premises which lie immediately next to the 
proposed building has no objection to building operations 
being undertaken in accordance with the plans. He has 
a right to apply for a mandatory order on the Corpora- 
tion under S. 45 of the Specific Relief Act, as the 
Calcutta Municipal Act furnishes no specific and 
adequate legal remedy to persons in his position. 
{Edgley, J.) HIRENDRA NaTH z/. CORPORATION OF 
Calcuita. I.L.R. (1941) 1 Cal. 435 = 

196 I.O. 832 = 45 C.W.N. 413 = A.I R. 1941 Cal. 386. 

" “S, 64 — Absolute iniunction against enjoyment of 

own land — Legality — Fear of acquisition of easement — 
If a sufficient ground for restraining use of one's doors 
and windqws. 


The grant of an absolute injunction restraining a 
person from enjoying his own land is wholly illegal. 
The apprehension of the defendants acquiring a right of 
easement of light and air after the lapse of 20 years, if 
their doors and windows are allowed to stand and 
remain open, cannot afford any justification for pre- 
venting the defendants by an injunction from enjoying 
their property by keeping their doors and windows open. 
{Ghulam Hasan, /.) GaNESH PraSAD v lUSDEO 

16 Luck 686= 194 I C. 73=13 RO. 633 = 
1941 E.D. 270 = 1941 A W.R. (Rev.; 296 = 
1941 A L.W. 371 = 1941 O.L R. 392 = 
1941 O.W.N. 609 = 1941 O. A. 327 = 

A.I.R. 1941 Oudh442. 


S. Injunction— When may not be issued 

An injunction will not issue in the ca*e of contra 
which cannot be specifically enforced or where th 
breach can be adequately compensated in damac 
{Young, CJ. and Sale, /.) GULAB SiNGH v.T 

Punjab Zamindara Rank, ltd., i.yallpur, 

43 P.L.R. 619 = 1941 Comp. C. 3 

•; 64 and 56 (1)— Municipal committee im 

io/n‘ tax— Injunction— If can be granted. , 

1940 Dig., Col. 1123. Municipal Committ 
Montgomery v. Sant Singh. 


q- KR l l* ® (1940)Lah. 7( 

55 and 46— ///;«, to public bodies 

Issue of — Power of Court, 


STAMP ACT (1899). S. 2. 

S. 55 is independent of S.45 of the Specific Relief 
Act and an injunction can be issued under that section to 
a public body like a Municipal Committee even in those 
cases where S. 45 of the Act does not apply. {Dalip 
Singh and Din Mahomed, //.) ADMINISTRATOR, 

Lahore Municipalii y v. Muniruddin. 

I L.R. (1941) Lah 278 = 196 I.C. 70 = 14 R.L. 117 = 

43 P.L.R. 18 = A.I R. 1941 Lah. 200. 

— — S. 66 (k) — Injunction — Sanction to build by 
Municipal Committee— Suit to restrain construction— 
Facts to be proved— Nuisance — Test. 

Where a plaintiff asks for an injunction to restrain 
the building of a house sanctioned by a Municipal 
Committee, it is incumbent on him under S. 56 (>t) of 
the Specific Relief Act to show that he has some 
personal interest in the matter. It is only when the 
act of any corporation or public company which is in 
excess of the powers is calculated to be injurious to the 
rights of the property of an individual that he would 
have the right to protection of the Court by injunction. 
The plaintiff can succeed only on proof of some special 
damage or injury occasioned to them by reason of the 
permission granted by the Municipal Committee, To 
determine whether an act which is complained of as 
being a nuisance is strictly so or not is to be judged 
by the 0 :dinary standards of persons residing in the 
neighbourhood and the criterion would be the ordinary 
physical comfort of human existence according to plain, 
sober and simple notions obtaining amongst people. 
{Niyogi and Clarke, //.) C B. ParaKH v. P. N. 
RUDRA. I L.R. (1941) Nag. 266= 1941 N.L J. 211. 

S. 66 (k) — Suit for injunction restraining 
building of house — Proof of special damage — Necessity 

Ultra vires act of Municipal committee — If can confer 
right to sue. 

In a suit for injunction restraining the building of a 
house it is incumbent on the plaintiff under S. 56 
to show some special damage or injury. The mere fact 
that the Municipal Committee acted beyond its powers 
in granting the sanction for construction of the house is 
not by itself sufficient to entitle the plaintiff to sue, 
{Niyogi and Clarke, JJ.) CaWASHAH BOMANJI v, 

Prafulla N,-\th. A.I.R. 1941 Nag. 364. 

STAMP ACT (II OF 1899), S. 2 {^^-Instmment, 
if a bond — Construction as a -whole and not piecemeal. 

In deciding the question whether an instru- 
ment does or does not fall within the purview of 
bond as defined by S. 2 (5) the instrument must 
be considered as a whole and it is not permissible 
to divide it into several parts and look at it piecemeal 
and then to assign each one of such parts to some other 
article of Sch. 1 of the Act. {Iqbal Ahmad, Ag.C.J., 
Bijpii, Verma, Mulla and Dar, JJ.) L. H. SUGAR 

Factory, Pilibhit r. Mote. 

I L.R. (1941) All. 471= 196 I.O. 791= 
14RA. 84= 1941 A.L.J. 427 = 
1941 A.W.R (Rev.) 704 = 1941 O.A.(Supp.) 686- 

1941 A.L.W. 693 = 1941 R D. 6U« 
A.I R. 1941 All. 243 (F.B.). 

S. 2 (6) and Sch. 1, Arts. 15 and n— Deed- 

Construction- Proper stamp— Test, 

The material part of the document executed by an 
agriculturist ran as follows: “I, the executant, by hypo- 
thecating for the year 1344 F. the sugarcane fields . . . 
NMuch I had cultivated and produced, have taken, bv 
promising to sell the said sugarcanes a sum of Rs. 35 
in cash as a peshgi (advance-money) on interest from 
Sugar Factories, Ltd., and for such sums as I will take 

in future I shall abide by the following terms 

That whenever a necessity will dictate I shall in addition 
to the zar-i-peshgi aforesaid, continue to take, under 
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STAMP ACT (1899), S. 2. 

■receipts further sums from the said creditor, the aggre- 
gate amount whereof will come to Rs. 100 and all the 
sugarcanes shall stand hypothecated for the entire 
mutaleba, aforesaid and the price of the sugarcanes 
supplied will be allowed a set off against the mutaleba 
re-zar-i-peshgi and receipts, aforesaid ; that if. after the 
mutaleba aforesaid, has been set-off, a surplus amount, 
payable to me by the said creditor on account of price of 
sugarcanes, be found to have accumulated, I, the execu- 
tant, shall, on demand, take it interest free; and that I 
shall pay up the mutaleba, if any, found due by me. 
That I, the executant, shall, after (enforcement of) this 
contract, no longer have any proprietary right of any 
kind in the hypothecated sugarcanes, referred to above.” 
The instrument bore a stamp of two annas, was signed 
by the executant and w'as attested by witnesses. It was 
how’ever not registered. 

Heldj (1) Per Full Bench {Verma and Mulla, 
contra). — That the document was sufficiently stamped. 

(2) Per Full Bench . — That the instrument was a 
mortgage of and agreement to sell sugarcane crop. 

(3) Full Bench (Verma and Mullaj //.. dissen- 
ting). — That the amount secured under the document 
was Rs. 100 and not Rs. 135. 

(4) Per Full Bench (Bajpai and Dar, //., contra). — 
That the document was a bond w’ithin the meaning of 
S. 2 (5). Case-law discussed. (Iqbal Ahmad, Ag.C.J., 
BajPai^ Verma, Mulla and Dar,JJ.) L. H. SUGAR 
T'aCTORY, PILIBHIT V. MOTI. 

I L.E. (1941) All 471 - 196 I.C. 791 = 
14 E.A. 84= 1941 A.L.J. 427 = 
1941 A.W.R. (Bev.) 704= 1941 O.A (Supp ) 636 = 

1941 A L W. 693= 1941 B D. 611 = 
A.I.B 1941 All. 243 (P.B.;. 

S. 2 (10)— Conveyance'^Documenl recording 


STAMP ACT (1899), S. 40. 

S. Agreement to the contrary^What 

amounts to — Conveyance, 

An understanding between the parties to a conveyance 
that the expenses of executing it are to be borne by the 
vendor amounts to an agreement to the contrary within 
the meaning of the opening words of S. 29 of the Stamn 
Act. (Mitchell, F.C.) AMAR NaTH v. LaKUSHMi 

NATH. 20 Xiflh Ij T liiQ 

Ss. 31 and 66 (2)~Order of Collector— Revision 
The Court of the Financial Commissioner has no 
power to interfere on revision with any order passed hv 
a Collector under S. 31 of the Stamp Act. On the other 
hand, under iS. 56 (2) of the Act it is open to a Collector 
acting under S. 31 to refer any m.^^tier for the deri^in^ 
of 'hat Court if he ftels doubt as to the amount of duty 
with which any instrument is chargeable (Mitchell / 

C.) VoLKART Brothers z/. Emperor. ’ ' 

S <0 • / ^ Lah-L.T. 126. 

fe. Zl— Original document not produced— 


;Prior oral transaction. 

A document by which property is not actually trans- 
ferred but which merely purports to be a record in 
writing of a prior oral transaction is not a conveyance 
within the de6niiion of S. 2 (10) of the Stamp Act and 
is not, therefore, liable to stamp duty as such. (Mitchell, 

F.Cf) Parshotam Das v . Empbror. 

43P.L R. 294 = 20 Lah-L.T. 108 

g. 2 (2^)— Deed both a deed of trust and of 


.settlement — Stamp duty. ^ 

A deed by which a certain income from a certain 
property is vested in a body of trustees to be applied to 

certain cha.itable institutions is a deed of settlement as 

well as a deed of trust, and as such is separately liable 
.0 stamp duty. iMiuHHl. F.C.^ ISHAK Das E^pe- 

R 

- g 19 Promissory note executed abroad — Suit 

thereon in British India- Need for a^xing stamp and 
, cancelling note-Procedure before endorsement of note. 

In a case of assignment or transfer of a promissory 
note drawn or madf outside British India the 6rst holder 
in British India must affix a proper stamp and cancel 
■the same and the affixing of the stamp and its can^IIa- 
lion 1st be done before the P'^cess °nransfer began 
Hrilish India. 8 M.L.J. 182 and 36 M.L.J. 188, 

kelon. {M,ckeu. Jn Ves"' 

Mad. «68=a9tl)“ M.L. 301. 

g 24 Expl —Construction — Sale of undivided 

.hare in' Prop-ty to 

Whole mortgage debt If to be taK n^^^ 

proportional share of g ^pg „ TejMAL NihaL 
SUPERINTENDENT OF ^ (1941)Bom 23 = 

-Chand. 19i'i.'0. 3821= 19 B B. 168, 


Opinion pivin by Collector— Value of, 

S. 3l of the Stamp Act refers to the giving of an 
opinion by the Collector on the duty chargeable on anv 
document brought to the Collector. Where the docb 
ment in original is not before the Collector an opinion 
give* by him after seeing a copy of the document onlv 

cannot be regarded as a final adjudication under thar 

section but must be regarded purely as an expression of 
opinion carrying with it no fiscal results whatever 

{Mitchtil, F.C.) VOLKART Brothers v . Emperor ' 

_ 20 Iiali Ij T 19^ 

Document tendered in evidence forcolla 

teral purpose— If can be impounded. 

A document tendered in evidence merely for a cnila 
teral purpose can be impounded. S. 33 of the Stall 
Act does not define any pai ticular intention with 
a document must be tendered in order that the serf 

may become operative. All that is required is that 

document should come before the Court in dierhar., r 

its functions. (Garbett,F.C,) MohaMMad HuSSatv 
z/. Emperor. 20LahLT 6 

Ss. S3 (1) and \^-CertiHcate granted b^, r - 

under S. ^2 (\)— Power of Collector thereafter 
pound document or assess further deficiency and 
The Collector cannot impound a document 
under the provisions of S. 33 ( 1 ) or proceed to a/ 
further deficiency and penalty under the DrovicmiT. ! 
S. 40 of the Stamp Act. Where the Court has 
a certificate under S. 42 (1) of the Act having 
the document into evidence under the nrnvJc- 

proviso {a) of S. 35. (Dalip Singh. Bh,TTnI''%, 
her, //.) NAND LaL v , Emperor. ddtac^ 

I. L B- (1940) Lab. 628 = 193 1 /*; 

13BL.455=AI.B.l94li;ah fiB 

S. 36-“Admitted in evidence"-Meanfn ‘ ® 

See 1940 Dig., Col. 1125. DHOLAN DaS r.. TAHri p,?'' 

1911.0.427=13^8^3“- 

S. 40— Certificate granted by Court under S do 

(D— Power of Collector thereafter to assess fu th ^ 
deficiency and penalty. See Stamp ACT S<; 

and 40 (1940) Lab ^ 

Ss 40 and 85— Document insufficiently 

—Presentation to Court by person not its executa i 
Such person if can be compelled to pay duty anri nixl”. 

See 1940 Dig.. Col. 1125. MahOMED 
EMPEROR. I.L B. (1940) 

S 40 (1) m-Order imposing penfffFjfJ' 

operative Bank— Propriety. ^ 

It is true that the Central Co operative Bank is i 
peculiar nature and distinct from those business ccuzT * 
which are interested only in making big Drofi?®‘ 
Nevertheless, if such a Bank is so Careless in its basin 
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STAMP ACT (1899), S. 48. 

affairs as to misunderstand and break the laws and 
rules such as those contained In the Stamp Act, it must 
like any other citizen be expected to be called upon not ' 
only to refund the money due from it but also the cost, 
or a proportion of the costs, of the machinery of Govern- 
ment which has had to be set in motion in order to 
make that recovery possible. {Garbett, LAHORE 

Central Co-operative Bank, Lahore v. Em- 
peror. 20 Lah.L.T. 46. 

■ Ss. 48 and 58 — Deed settling property and 
arranging for its management— Stamp duty. 

A deed by which a person settles his property on his 
sons and arranges for its management is liable to stamp 
duty under Arts. 48 dhd 58 of the Stamp Act. {Gar- 
bett, f.C.) Mohammad Hussain v. Emperor. 

20Lali.L.T 5. 

' S. 56 — Revision petitions— Entertainment of~ 
Procedure— Punjab. 

No doubt only the Financial Commissioner has 
authority to pass orders on a petition under S. 56 of the 
Stamp Act, But the instructions of the Financial 
Commissioners contained in para, 53 of Chap. 3 of Part 
1 B of the Punjab Stamp .Manual require Commissioners 
in the first instance to entertain such petitions and to 
forward them to the Court of the Financial Commis- 
sioner with their opinion thereon. {^AUn Mitchell, P.C.') 

Parshotam Das v. Emperor. 43 P.L.R. 294-= 

20LahL.T. 108. 

Sch I. Art. 1 — Applicability — Signing of memo. 

of accounts — Effect See 1940 Dig.. Col. Il2^>. MADHO- 
RAOZ/. Hanmant. 13RN. 285 = 19210. 891 = 

A.LR. 1941 Nag. 70. 
Sch. I, Art. 5. Exemption { 2 ,)—Applicabihty— 

Agreement for sale of goods embodying other transac- 
tions also. 

Ver Pull Bench {Vermaand //., contra). — 

The word ‘exclusively’ in Exemption (a) governs the 
phrase ‘the sale of goods or merchandise’ and therefore 
an agreement for the sale of goods or merchandise is 
exempt from stamp duty even though the instrument 
embodying the agreement evidences certain other Iran* 
sactions also. 

Per V erma, J. — The exemption will apply only if the 
instrument is so framed as to amount to a mere agree- 
ment tosell (goods or merchandise) and has not got any 
other characteristics. {Iqhiil Ahmad, Ag.C.J. Bajpai, 
Verma. Mulla and Dar, J/.') L. H. SUGAR FACTORY, 
PlLIBHlTt/. Mon. I.L.E (1941) All. 471 = 

195 I.C. 791 = 14 R A. 84 = 1941 A L.J. 427 = 

941 A.WR. (Rev.) 704 = 1941 O.A. (Supp.) 636 = 

1941A-L.W, 698=1941 R D. 611 = 
A.I.R. 1941 All. 243 (F.B.). 

“——Art. 15 — Applicability — Instrument constituting 
bond— Other portions of instrument falling under other 
articles of Sch. 1. 

Per Vermaand Mulla, JJ. {Bajpai and Dar, y/„dis- 
scnting).-Art.l5 applies to that'portion of the instrument 
which does amount to a “bond” and to which that article 
would otherwise be applicable, even if any portion of 
the instrument comes within any article of Sch. 1. 
Stamp Act, other than Art. 15 which excludes only such 
instruments as are covered by any one of the categories 
of bonds mentioned in the note appended to that article, 
namely, Administration bond, Bottomry bond, Customs 
bond, Indemnity bond, Respondentia bond and Security 
bond. Therefore, Art. 15 cannot be said to be a resi- 
duary article in the sense that it cannot apply so long as 
the instrument to which it is sought to be applied falls 
under any one of the other articles in Sch. 1 {/qbal 
Ahmad, Ag.C./„ Bar pat, Verma, Mulla and Dar, //.) 


SUCCESSION ACT (1926). S. 63. 

L. H. Sugar Factory, Pilibhit v. Moti. 

I.L.E. (1941; All. 471= 196 I.C. 791 = 

14 R.A. 84 = 1941 A L.J 427= 
1941 A.W.B. (Rev.) 704 = 1941 O A. (Supp ) 636 = 

1941A,L.W. 693= 1941 R.D. 611 = 
A.LR. 1941 All. 243 (F.B.). 

Art. 36 (a) and (I) (a) iiv)— Lease- Duration 

not fixed — Terminable on a month's notice — Article ap- 
plicable. 

Where no period is fixed or mentioned in a lease but 
the tenancy is terminable on a months notice, it is not 
a lease purporting to be for a term of less than one 
year and does not fall under Art. 35 (a) (i) of the 
Stamp Act but fails under Art. 35 (rt)(iv) (which is 
Art. 35 (a) (viii) as amended for United Provinces) 
which relates to cases where the lease does not purport 
, to be for any definite term inasmuch as the lease does 
not fix a period for its duration, {yorke, /.) Nair- 
UL-NISA V. AKhtiar Husain. 192 I 0. 717 = 

18 R.O. 403= 1941 A.W.R. (C 0.) 62= 
1941 O.L R. 221 = 1941 0 A 16 = 
1941 O.W.N. 45=A.I R. 1941 Oudh 217. 

Art. 35 (a) and (b) — 'Rent reserved* — Meaning 
of — Whole rent paid in advance in respect of lease for 
six years — Article applicable. 

The only meaning that can be given to the word 
‘reserved’ in Art. 35 (A) of the Stamp Act is, that it is 
rent agreed to be paid and received as such and not a 
payment which has already been made and received in 
consideration of which possession of the property is 
transferred for the term specified. There is nothing to 
distinguish a sura represented as having been paid in 
advance for rent from any other money advanced. 
Hence Art, 35 (^) applies to cases of leases in which 
money is advanced as consideration for the lease and 
where no rent is reserved or where no provision has been 
made for the payment of rent for the period of the lease, 
and not Art. 35 (rt). {Burton, F.C.) HiPTULLa 
Bhai, In re. 1941 N L. J. 103. 

Sch. I-A, Art. 35 (h) — Mortgage disguised as 

lease— Stamp duty. 

Under Art. 35 (<^) of Sch, I-A of the Stamp Act, the 
duty payable in the case of a lease where the whole rent 
is paid in a lump sum in advance is the same as that 
payable on a conveyance. If the parties execute a 
mortgage in the form of a lease for a specified period 
with the whole rent payable in advance, the proper 
stamp duty would be that required for a conveyance 
although it may subsequently be held in proceedings 
under the Punjab Alienation of Land Act that the 
document is in fact a mortgage and merely disguised as 
a lease in an attempt to defeat the provisions of that 

Act. {Mitchell, F.C.) NAIZ ALI ShAH v. EMPKROR. 

20 Lah L.T. 193. 

SUCCESSION ACT (XXXIX OF 1926), S 63- 

Attestation— What amounts to— Registrar — If attesting 
witness. 

A will was executed by two executants who affixed 
their thumb impressions and against their thumb impres- 
sions one P. signed on behalf of the executants. One 

K.S. signed the will as a scribe and he stated that he 

read over the contents to the executants. He did not 
state under his signature that he attested the signature 
of the executants. The signature of one L. H. also 
appeared on the will, but his signature was from the 
pen of K. S. and there was a mark below it. There 
was no evidence that this mark was by L, H, He 
was dead before proc^ings were started in C^rt. 

Held, that the will was not properly attested as 
required by S. 63 of the Succession Act. 
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Quaere. Where the Registrar who registers the will 
and makes an endorsement can be taken as an attesting 
witness . arma and Manohar Lall^ J J,\ BulaKI 
Mahton z;. Dulia. 193 I.C. 463=13 E.P. 611 = 

7 B E. 567 = A.I.B. 1941 Pat. 368. 

— j S. 96— Applicability— Will— Bequest to daugh- 

ters son for life and afterwards to her sons or sons' 
sons — Daughter dying leaving son and sons' sons — Right 
of latter to succeed w’hen their father is alive— Mort- 
gagee from father during suit— Appeal by— If lies — C. 

P. Code, S. 146 and O. 22, Kr. 10 and 11 .5*^^ 1940 

Dig., Col. 1128. Raju Chettiar Shanmugham 
P^LLai. A.IE 1941 Mad. 246 = 

(1940) 2 M-L.J. 376. 
S. 106 — Will — Annuity payable to legatee 

• 1 V M T ^ ^ ^ A ^ ^ A . - J M 
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contemplated the withdrawal of a will from ^ 

Of the Registrar except upon the te™" that the ch °r t" 
able bequests in it are rendered vnlH cnarit- 

tion of S 118 in regard to r^^uiror^ 

of the will ,s that the will shall be deposited withL six 
months from its execution and shall remain a. . 
until the death of the testator. If there is a wifhH 

there can be a redeposit but the reqube^ents of S n« 

as to duration of deposit and time of execution should he 


ww y ii/ tCgUlCC pUlid 

pautradi krame— predeceasing testator-^Effect 
on legacy. 

Where by the terms of a will an annuity is payable 
to a certain person putra pautradi krame. but is not 
charged on any specific property, and the legatee 
predeceases the testator, it must be held that the will 
confers an estate of inheritance, but the legacy lapses 
because the legatee has predeceased the testator. The 
words putra pautradi krame^ etc., are merely descriptive 
of the estate which the testator proposed to confer on 
the legatee and do not import a gift over to the sons 
and grandsons of the legatee. {Agarwala, /,) 
jAGADisH Chandra Deo v. Kai Fade Dhal. 

196 I 0.66 = 7 BE. 993=22PatLT. 396 = 
14 E.P. 176=A.I.E. 1941 Pat. 468. 

S. 109 — '^^Child or other lineal dejcendant ” — 

Illegitimate son — If included. 

The expression “any child or other lineal descendant’* 
in S,l09, Succession Act, does not include an illegitimate 
son. It is well-established that illegitimate children are 
not included in the term “child” in a will unless some 
repugnancy or inconsistency would result from their 
exclusion. An illegitimate child would be included in 
the word “child” only when there is a designatio 
personae. {Agarwala^ J.) JaGADISH CHANDRA DeO 
V Rai PADA DHAL. 1961.0 66=7 B.E. 993= 

22Pat.L.T. 396 = 14E.P. 176= 
A.I E. 1941 Pat, 458. 

114 — Applicability-^Charitable trusts made 

in perpetuity. 

Roberts, C./.,— Charitable trusts though made in 
perpetuity are not within the mischief of S. 114 of the 
Accession .4ct provided the vesting is not delayed 
beyond the statutory period and there is no remainder 

over 

Dunkley /.—S. 114 deals only with interests arising 
- fuiuro ' It makes no difference between charitable 
1 non-charitable objects. Gift to trustees for a religious 


ouo, 

_ s Xl%— Charitable bequest by testator with near 
relatives Validity - Requirements of law- Proper 

near relatives 

Thelawdo . Z ui Request, but it has enacted, in 

safeguard against his 

doing so by a disposition made when ^ 

Under S. 118 and b. 42 ^ ^ first the will must 

three condUions hav ® , be deposited withm 

be executed i secondly the deeds; thirdly 

6 months of execution with the Kegis^.^^ 

the testator must survive f ^1^ Legislature has not 
after the execution of the win. 


funds Tn E:nk~7ift ~ 

‘^”'o^fi’‘bank~lfspsuficorlmonstrLZ 

(plamtiS). my executors shall as etly ^““osslbfe' 

tettatoTfunhe^"p"rovTde1 that 

him on Promi^sor; "tte ' 
well as the money i^ I ““tiiages as 
lected and the amount spent for 

house for the plaintiff bei^ ded^ucted^th/h"f^“® "I “'® 
be divided into three shaL the balance should 

being entitled to f share Laterl ih^^ 
his three sons as residuary Latees of Tj ^PPobited 
and immovable properties 

before his death and the testator > matured 

amount and purchased a house in ^ "‘'hdrew the 
ffofd, ( 1 ) that the testator c eariv „ i°: “0- 

money directed by him to be spen[ for “'® 

a house should not be divisibl/f»ml^ P^^^^base of 

and that he intended to make a gi^f/a^fu '^7® 
m favour of the plaintiff which sum was " ^ 
the purchase of a house ; (2) thai tho -r ®P®"^ 

specific gift but was a demonstrat ve git? and ® 

direction that it was to be paid out Of. ®"?^hat the 

did not make the gift a CdfR L. ^“"'i 

Madhava Rao 

Madras. 1941 M.W.N. 773 = ri94iw m^t 
S. 150 — Applicability — Gift of si 
^mount in bank for purchase of house for son-ir' 

fic gift or demonstrative gift. See SurruQcr^^^ 

SS. 142 AND 150 . Act, 

, S. 162-Applicability-Bequest of 

immovable properties— Testator havlnp 
and taking mortgage bond in satisfaction 

debtor-Effect of-Ademption-If ^ 

Col. 1129. SANTosH Kumar Bose * 

Devi. 

S. 211— Inquiry arider— Scope— Anor 

letters of administration-Question of title-fff 

Caveat on ground of property being joint f- m'7 
Sustainability— Remedy of caveatir 1 ®5tate— 
Col. 1129. BAl Parvati Bal"; Dig.. 

LakSHMAn. 192 LC. 681 = IS I 

Ss. 211 and ZlS-ErscuZl^'l^t^ 6^ 

If becomes legal representative of tesiatnAo P^obate^ 

his death. time of 

S. 213 of the Succession Act onlv 
Court shall recognise the right of an tio 

has obtained probate of the will under which J”*®*®. 
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SUCCESSION ACT (1926), S. 211. 


SUCCESSION ACT (1926). S. 263, 


But the effect of S. 211 is that the estate of the deceased 
testator vests in the executor by virtue of the will and 
from the date of his death. If, therefore, the executor 
obtains probate of the will of the deceased testator, he 
must be recognised by Court as the legal representative 
of the latter from the time of his death. {Harris, C,/. 
and Chatterjt, J ) BHUDEB ChaNDRA ROY v. BHIK. 

Shankar Pattanik. 196 I.C. 837. 

Ss. 211 and 307 — Administrator — Powers of — 

Mortgage of estate for purposes of business of deceased 
--Validity. 

An administrator has no authority in law to mortgage 
the estate under his administration even for what is 
called legal necessity. It is clear that to validate a 
mortgage by an administrator it must be proved that the 
mortgage was executed in the due course of administra- 
tion; it must also be shown that he was entitled to 
mortgage the general estate as distinct from the business 
for which legal necessity is alleged. Further an executor 
(unless expressly authorised by the will) or an adminis- 
trator is not entitled to continue the business of the 
deceased at all except for the purposes of winding it up. 
If he does continue it for any other purpose than wind- 
ing up, it is deemed to be continued at his own risk. 
{Broomfield and Mackhtt, JJ.) KuBERDaS DeV 
CHAND V. JERKISH NaOROJI. 43 Bom.L K. 981. 

3. 214 — Applicability — Provident fund of deceas- 
ed employee — Claim to — Succession certificate — Neces- 
sity. See 1940 Dig., Co!. 1130. SubhahramMAL 
V. KannammaL. 198 I.C. 329 = 13 R.M. 650 - 

(1940U M.L.J.716. 

— S. 214 — Mortgage debt — Hindu mortgagee dying 
intestate — Payment of interest to heir — Succession certi- 
ficate — If obligatory — Mortgagor refusing to pay interest 
without certificate — Clause accelerating period of red- 
emption — If operates^T. P, Act,S. 59- A. 

The defendant executed a mortgage in favour of a 
Hindu. The period of redemption was l2 years, but 
was subject to an acceleration clause which enabled the 
mortgagee to realise the security by filing a suit if 
interest for 6 consecutive months remained in arrears. 
The defendant paid interest regularly until the death of 
the mortgagee who died intestate but thereafter wrote to 
the plaintiff, the w'idovv and sole heir of the mortgagee, 
asking her to receive payment of interest on production 
of succession certificate. The widow refused to obtain 
the certificate, and thereafter filed a suit to enforce the 
mortgage claiming that the acceleration clause had 
become operative. 

Held, that the defendant mortgagor, having regard to' 
S. 59-A of the T. P. Act was bound to pay to the 
plaintiff who derived title from the mortgagee the inte- 
rest as it fell due, that the production of a succession 
certificate by the plaintiff was not obligatory, and that 
by reason of the defendant’s failure to pay the interest 
the acceleration clause became operative and entitled the 
plaintiff to institute proceedings to bring tbe property to 
sale. {Panckridge, J.) KIRON BALA v. ATUL 
KRISTO. 4BC.WN. 628. 

— ^^—3. 214 (b) — Scope — Application to execute dectee 
in favour ot deceased person — Applicant not obtaining 
succession certificate — Effect. 

Where a person succeeding as heirs to a deceased 
person applies to execute a decree obtained by the 
deceased, he has to produce a succession certificate as 
required by S 214 (^) of the Succession Act. If he has 
not obtained and produced a succession certificate as 
required by S. 214 (d), the Court cannot proceed upon 
his application and the same has to be dismissed. 
{Harries, CJ. and Fazl Alt, J) KaLYANI PRASAD 

Singh Deo v. Mahadkv Roy. 22 P.L.T. 945 


— ““ — S. 219 — Discretion of Courtti-Pwo persons stands 
ing in equal degree of kindred— Court, if bound to 
grant joint letters of administration. 

Where there are tw’o persons standing in equal degree 
of kindred to the deceased and equally entitled to 
administration, the Court has a discretion under S. 219 
of the Succession Act, to grant letters of administration 
to any one of them. The Court is not bound to grant 
joint letters of administration to both. {Beaumont. C.J, 
and Macklin. J.) DiNBAI BEHRAMJt v. MOTIBAI 

Bdrjorji. 43 Bom.L.E. 770 = A I R. 1941 Bom. 366. 

S. 225 {2)— Grant of probate of will — Probate 

of codicil revoking that will — If can be granted without 
revoking probate of will. 

If probate of a will has been granted, probate of a 
codicil which in effect revokes that will can not be 
granted until probate of the will has been revoked. 
{McNair, /.) SaRAJINI DaSSEE, In the goods of. 

45 C.W.N. 757. 

Ss. 228 and 241 — Applicability — Grant of pro- 
bate in England — Executor unable to come to India— 
Application by agent for letters of administration— Pro- 
cedure — Uability to furnish security — Practice. See 
1940 Dig., Col. 1131. E.C. MCCankie, In the matter 
of- 192 I.C. 381 *= 13 R.M. 644 = 

(1940)1 M.L.J. 264. 
'“Ss. 229 and 230— Effect of— Acceptance or 
renunciation by executor disputing validity of wilt— 
Stage. 

It is implied by Ss. 229 and 230 of the Succession 
Act that an executor who disputes the validity of a will 
appointing him as such, must accept or renounce the 
executorship under S. 229 before the validity of the will 
is adjudicated upon on an application for letters of 
administration by another person. {Yorke, Bennett and 
Agarwal, //.) LAKSHMI SHANKER, In re. 

16 Luck 454 = 194 I 0. 227= IS R 0. 669« 
1941 O.W.N. 653= 19410 A 409» 
1941 A.L.W, 493 = 1941 A W R, (C 0 ) 163 = 
1941 O.LR 4S8 = A.I.R. 1941 Oudh 293 (F B.). 

S. 232 — IVill with reference to religious property 
— Probiite or Utters of administraiion.if can issue. 

Where the properly sought to be devised appears 
prima facie to Hindu religious property and it is not 
shown to be the personal property of the testator, neither 
probate nor letters of administration can be issued. 

{Davies.) narain Singh t.Keshar Singh. 

1941 A. 42. 

" " ' S. 2QS —Party cognisant ot probate proceedings 

standing by — If can reopen proceedings — law in 
England and India. 


rer rancKriage, j.— i ne rule followed in England is 
that if a party is cognisant, of the proceedings for 
probate or letters of administration and chooses to stand 
by and allow the proceedings to be concluded in his 
absence, he will not be allowed to come in afterwards 
and have the grant revoked or the proceedings reopened. 
The law in India is substantially the same on this 
point as in England when the situation is not compli- 
cated by the existence of an infant or of a pardanaskin 
beneficiary. {Derbyshire, C.J. and Panckridgt, J.) 

o. V. Fokbfs V. V. G. Peterson. 

I L.E. (1941) 2 Cal 1=196 10 111 = 14 R O. 171 = 

^5 O.W,N. 759 = A.LE. 1941 Oal 417. 

; S. 263— of probate— Application for 

—Consideration for Court. 

When an application is made for revocation of a 
grant of probate on the ground that the proc'eedings are 
defective in substance, the Court on a consideration of 
all the facts of the case will have to consider whether 
the proceedings are substantially defective. {Nasim AH 
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Pasupati Sadhukhan V. Janaki 
Nath Mukherjee. 74 q.l.J. 383. 

S. Scope of ^ 

. S. 263 of the Succession Act is exhaustive of the cases 
in which just cause shall be deemed to exist for the 
revocation or annulment of the grant of letters of 
administration. {Mya Bu and Mosely,J/.) Gulam 
Ali V. RahmaTULLa. 1941 Eang.L.E. 376 = 

A.LE. 1941 Rang. 259. 

2o4 and 279 — Revocation of probate — Proper 
Court— Courts having equal jurisdiction. 

An application for revocation of probate should be 
made to the Court from which the grant has already 
been made. Although some other Court has equal 
jurisdiction, it will not exercise it, but will refer the 
applicant to the Court by which the original grant was 
made in order to observe a comity between jurisdictions 
the disregard of which w'ould lead to most unfortunate 
friction. {McNair, /.) SaRAJINI DaSSEE, In the 
goods of. 45 C.W.N. 767. 

-S. 271 — Discretion of High Court to refisse app- 
lication — Right to observe comity of Courts — Discretion 
once exercised — Effect of. 

Per Derbyshire, C.J — The High Court on its original 
side has at least the discretion given byS. 27l of the 
Succession Act to the Judge of a District to refuse an 
application for grant of probate of a will when the 
deceased testator was not living within its jurisdiction. 
It has a right to observe a comity of Courts and avoid, 
wherever it is possible to avoid, any real, and even any 
apparent conflict of jurisdiction between two equally 
competent tribunals. The Court is not deprived of its 
discretion under the section because it exercised it on an 
earlier occasion so as to permit the proceedings to go on. 
That discretion is exercisable by the Court whenever the 
Court is placed in the position of having to decide 
what order is to be made upon the application for pro- 
bate. Certainly no judge would exercise it to the contrary 
effect while the facts remained the same. {Derbyshire, 
C*J> and Panckridge, J.) O. V. FORBES z/ V. G. 

Peterson. I.L E. (1941) 2 Cal. 1=196 I.C. 111= 
14 R 0. 171-46 C.W.N. 739=A.I.E. 1941 Cal. 417. 

S. 21Z—0udh Chief Court — If 'High Court * — 

Poaser of that Court to grant probate. 

Per Derbyshire, iT./.— The Oudh Chief Court is a 
High Court within the meaning of S. 273 of the Suc- 
cession Act and has jurisdiction to grant^ probate of a 
will “with effect throughout British India.” 

Ppr Panckridtte. /.—Even if the Chief Court of Oudh 
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Per Panckridge, /.—Even if the Chief Court of Oudh 
be not a High Court, the grant of probate made by it is. 
until revoked or annulled, conclusive proof, certainly as 
against those cited if not against all the world that the 
gfantee has established ■ his title as executor of the 
deceased’s last will and testament. Where the Court 
granting the probate is not a High Court he grant 1 
not effective with respect to assets beyond the limits of 
the Province in which the Court is situated; but h.s only 

.g, <n^-ProhaU of codUil-Propor Court- 

PracUciof English Courh 

Per Derbyshire, C. /• proved in the 

Courts to require that CO I f has been 

Court from which the probate ‘ y.) O. 

obtained. iDerbyshtrt, C.J. and ran 


SUCCESSION ACT (1925), S. 372. 

V. Forbes v. V. G. Peterson. 

I.L.B. (1941) 2 Cal. 1 = 196 I.C. 111 = 14 E.C, 171= 
Q 0-70 739=A.I.E. 1941 Cal. 417. 

-- JS. ^iZ^Absence of estate and debts— tetters of 
administration— I f can be granted. 

Where there is no estate which stands in need of 
administration, no suggestion that any creditors have to 
be paid or any debts due to the estate have to be collec- 
ted and an application for letters of administration is a 
transparent device to secure from the Probate Court a 
decision upon a contested question of title to the estate, 
there is no occasion for the grant of letters of adminis- 
tration. {Bennett and Ghulam Hasan, JJ.) HaJIRA 

Khatoon Mustafa Husain. 194 ic 410 = 

A 597= 1941 A.L.w! 626= 

1941A.W.E. (CC.) 238 = 1941 OA.633 = 

Q 780-A.I.R. 1941 Oudh 474 

denti claiming indepen- 

dently of will and adversely to testator— Right to oppose 

grant of probate or letters of administration. 

A person who claims outside and independently of a 

will or claims adversely to the testator and disputes his 

Hppmp w - property can in no sense be 

deemed to claim an interest in the estate of the deceased 

within the meaning of S. 283 of the Succession Act so 

A ^ probate Of 

letters of administration. {Meredith and Shearer IH 
Kashi nath Singh t/. Gulzari Kuer, 

®27= 13 E.P 631 = 

S 1941 Pat. 476. 

estate Interest”— Simple creditor of 

nif r ^ probate. i9A0 

Dig.. Col. 1132 Elsie Augusta Black, in the goods 
!i_S 283 649=A.IE. 1941 Pat. 161. 

to nhfp/t t oommon form— Right 

^hether or not a person can oppose the grant of 
probate depends entirely upon whether he has of has not 

an interest in the estate of the deceased. A cr'di"o^ 

who has attached a portion of the estate might possibly 
be a person who has an interest in the k, ^ 

Paxl All, J. : The interest which entiMoc o 
object to the grant of probate must be an interes/in^thp 

estate and not merely an interest in the result of the 

probate proceedings or “interest” in anw 
.he term, cl /uW T?' 

SiNHA V. Miss Salena Hector. 20 Pat. 76= 

— S. 283 (c)--In,eres.--DebLTof 

J.1.DS.SH1 D.., ..IE i»Si 

S. 292— Assignment under— If confers 
cause of action on assignee. Limitation Act A 
68 AND Succession act. S. 292. 1941 n 

P (1^41) 1 M.L J. 8ft /"P « 

S. 301— Common manager aoDointPr? s 

-Powers and rights of-Right® to sL oT 
note in favour of estate— Promissory note not 
and delivered over to him— Effect. NEGOrf^B^^'^ 

INSTRUMENTS ACT, SS. 8. 48 AND 78 7 

S. Soe-Ap^licability- CMminal ® 

U7 *’• code Ts Tl|- 

— ^S! Z12- Application deD^ttve^'^^^^f' 2241 
Permissibility, ^ ^^mdment— 


noo 
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SUCCESSION ACT (1926), S. 872. 

No doubt where an application is substantially defec- 
tive no succession certificate should be granted on such 
an application. But where the petition is defective in 
that the name of the person whose estate is claimed is 
not correctly given but the petitioner takes up the correct 
position by putting in another petition before hearing, 
the petition should be allowed to be amended anti not 
dismissed by reason of such defect. (^Mukhcrjea and 
Roxburgh, //.) SUKUMAR DKB ROV v. PaRBaTI 
Bala, I.L.E (1941) 2 Cal. 311 = 

A.r.R. 1941 Cal. 663. 

S. Application for cerlificate~l/ should 

comply strictly with requirements. 

As the certificate that is to be granted must he in 
accordance with the petition made under S. 372, it is 
only proper that the application for certificate should 
conform strictly to the requirements of that section. 
{Mukherjea and Roxburgh, //.) SUKUNfAR DEB ROY 
V. PARBATI Bala. I.L.R. ( 1941) 2 Cal. Sll = 

A.IR. 1941 Cal. 663. 


S, 373 — Scope of enquiry. 

The Court in granting a succession certificate has 
only to make a />rrwfl enquiry as to whether the 
debts mentioned in the schedule did or did not belong to 
the deceased. The petitioner certainly can demand an 
enquiry of that sort and the Court will be bound in that 
case to investigate the point and take such evidence as it 
considers proper for the purpose of satisfying itself as to 
whether the debts and securities prima facie belonged to 
the deceased or not. {Mukherjea and Roxburgh, J J ) 

Sukumar Deb Roy v. Parbati Bala. 

I.L.R. (1941) 2 Cal. 311 = A.I.E. 1941 Cal. 668. 
S. 373 (4) — Joint certificate — Legality. 

No doubt the practice of granting joint certificate has 
been condemned as it is fraught with obvious incon 
veniences. But there may be cases when the several 
applicants have the same degree of interest in the estate 
of the deceased and there are no circumstances present 
which would enable the Judge to say that one is better 
qualified than the other. Under such circumstances the 
granting of joint certificate is not illegal, particularly if 
the persons to whom the certificate is granted agree t< 
take it in that form. {Mukherjea and Roxburgh JJ. 
Sukumar deb Roy Parbati Bala. 

I.L.R. (1941) 2 Cal. 311 = A.I.R. 1941 Cal. 663 

“ 375— Applicant for certificate having onl\ 

limited interest— Security, if should be demanded. 
Where the petitioners applying for certificate havt 

only a limited interest, that of a Hindu widow ir 

the estate. U is proper that In the interest of the rever 
Stoners, some security should be taken from them 
although they are heirs to the deceased. {Mukherjec 
and Roxburgh, JJ,) SUKUMAR DfB KoY z;. PaRBAT 

I.L.R. (1941) 2 Cal 311 = 

A I.R, 1941 Cal 663 

V (3)— Failure to furnish security as direct 

c tl^Posit-If can be refused 

See 1939 Dig., Col. 1073. Fatmabi, /« re 

^ „ LL.R. (1941) Nag. 676 

direct to furnish security a. 

applicant " dcpos.t-f^igMt a! 

An applicant is entitled to a refund of the deoosil 
made by him under S. 379(1) with his application lor a 

success, on certificate when his application is dismissed 

for his failure to furnish the security subject to which 
nis application was allowed and the deposit has not been 
expendeo under S. 379 (2). ( Teh Chand. J\ Park ash 

ATI Province of Punjab. 1971.0.103 = 

43 P.L.R. 624 = A.I.R. 1941 Lah. 399. 


SUITS VALUATION ACT (1887), S. 8. 

S. 381 — Grant of certificate — Effeet of — Certi~ 

ficate to two or more jointly — Death of one of them— 
Certificate, if becomes inoperative. 

The grant of a certificate does not confer any title 
upon the grantee as an heir to the deceased; it only 
invests him or her with the requisite authority to collect 
debts due to the deceased and allows the debtors to make 
payments without any risk. If a certificate is granted 
to two or more persons jointly, the authority vested in 
them can be exercised by all of them together and if one 
of them dies, the remaining certificate holders cannot 
exercise the powers which could only be exercised by 
them along with the deceased, and as there is no estate 
vested in any of the grantees no question of survivorship 
at all arises. That is, on the death of one of them the 
certificate becomes wholly in operative. And before a 
fresh certificate is granted the existing certificate should 
be formally revoked, {Mukherjea and Roxburgh, JJ.) 

Sukumar Deb Roy Parbati Bala. 

I.L.R. (1941) 2 Cal. 311 = A.I.R. 1941 Cal. 663. 
SUITS VALUATION ACT (IV OF 1887), Ss. 4 

and 8 — Scope — Suit for partition — Plaintiff in joint 
possession — Valuation for jurisdiction. 

In a suit for partition by persons in joint possession of 
the land, the value for the purpose of jurisdiction is the 
actual market value of the property in suit, although 
court-fee is payable under Art. 17 B of Sch. II of the 
Court“Fees Act (as amended in Madras). Hence where 
the value of the plaintiffs’ share will be not less than 
Us. 10,000, the suit has to be filed in a Subordinate 
ludge’s Court as a District Munsiff’s Court has no juris- 
diction to entertain it. iljikshmana Rao, J.) MaL- 

layya V. Jaoannadhamma. 64 L.W. 428 = 

1941 M,W.N. 926 = (1941)2M.L.J.667. 

S. 4 — Suit to declare trust relating to certain 

villages, public trusts — Valuation. 

S. 4 of the Suits Valuation Act gives no room for the 
idea of a notional value. Where the sole question for 
decision is whether the title as trustee of certain villages 
vests in the public or in private persons, that is whether 
they are the subject of public trust or a private trust, the 
title to these villages is affected by the relief sought and 
therefore the valuation for the purposes of jurisdiction is 
the market value of the properly itself. {Yorke and 
Aganval, JJ.) BiSHAMBHARNATH SRI PRAKASH 

Singh 194 1.C. 446=13 R.O. 613 = 

1941 A.W R. (Rev.) 526 = 1941 A.L.W. 628 = 
1941 O.W.N. 783= 1941 0 A. 614 = 

A.I.R. 1941 Oudh405. 

■; S. 8 — Applicability— Suit for restitution of con^ 

fugal right — Afi\le of vul uation—F orum , 

S. 8 does not apply to a suit for restitution of conju- 
gal rights. In such a suit therefore the value ss deter- 
minable for the computation of court-fees and the value 
for the purposes of jurisdiction ’are not necessarily the 
same. In a suit for restitution of conjugal rights the 
plaintiff is entitled for the purposes of jurisdiction to 
put any value he likes on the relief sought and thus 
determine the Court in which the suit is to be instituted, 
provided that the valuation is made bona fide and not 
in order to effect an improper puri>ose. A Court, other 
than the District Court, or the Sub-divisional Court or 
the Assistant District Court, the jurisdiction of which 
has botn extended by Government to suits or original 
proceedings without restriction as regards the value, has 
jurisdiction to hear and determine a suit for restitution 
of conjugal rights provided the valuation plated upon the 
suit by the plaintiff in his plaint gives the Court juris, 
diction. {Roberts, CJ,, Dunkley and Sharpe, f J.) 

Khem Kaj r'. DURGI. 1941 Rang. L.R 495 = 

196 I C 613=14 R.R. 65 = 
A.I.R, 1941 Rang. 187 (F.B.). 
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SUITS VALUATION ACT (1887). S. 8. 

“ 1“®* ® Mortgage — Co-mortgagees — Suit by one 

for his share only— Valuation— Share of plaintiff or 
whole mortgage debt. See COURT FEES ACT. S. 7(1) 

_ . (1941) 2 M L J. 986. 

S. ^—Mortsage^Redemption sutt— Value for 
jurisdiction^ 

In a suit for redemption of a mortgage of immovable 
property the value for purposes of jurisdiction is the 
amount of money which is found to be due on the mort- 
gage. The market value of the property can on no account 
he ever the value for jurisdiction in a redemption suit. 
{Almond, J.C. and Mir Ahmad, /.) MT. MOTAI v. 

Mohammad Akbar Khan. 193 I.C. 871 = 

13 R Pesh. 70=A.I.R. 1941 Pesh. 28. 

" S. 11 — Objection as to jurisdiction — If can be 
raised in second appeal. See 1940 Dig., Col. 1135 
Kanhaiya Lal V. Hamid Ali. 15 Luck. 619. 

' 3. W-~Scope and effect of — Suit^^Under-valua’ 

tion- Objection not raised in trial Court or in appellate 
Court — Plea in execution that decree is without jurisdic^ 
tion — If open. 

Where the defendant in a suit does not raise any 
objection to the valuation on the ground of gross under- 
valuation, though it is open to him, and fails to raise the 
objection in the appellate Court also which confirms the 
decree, it is not open to him in execution proceedings to 
raise that objection and plead that the decree under exe- 
cution is a nullity on the ground that the same was 
without jurisdiction. A Court executing a decree may, 
no doubt, come to the conclusion that the decree is a 
nullity. But that can be only in cases where the w'ant of 
jurisdiction of the Court which passed the decree is 
apparent on the face of the record. When that is not 
the case, the executing Court cannot hold the decree to 
be without jurisdiction and therefore a nullity on that 
ground. S. 11 of the Suits Valuation Act is a complete 
answer to the plea of want of jurisdiction when the 
defendant had not thought fit to raise the objection 
either in the trial Court or in the appellate Court, but 
only seeks to raise it in execution proceedings. He 
cannot be permitted to plead that the decree originally 
obtained in the suit was a nullity on the ground of 
want of jurisdiction arising from under-valuation. 
{Harries, C.J. and Ckatterji, /.) BaDRI NaRAYAN 

Singh v Chander Mouleshwar Prasad Narain 
SINGH. ’ 22 Pat LT. 855. 

— Scope-— Unclassed suit wrongly assumed 

^ A 


.to be suit of small cause nature _ 

S 11 of the Suits valuation Act is limited to cases 
where bv reason of over-valuation or under-valuation of 
a suit or appeal in the Court of first instaitce or the 
Ler appellate Court, that Court had no jurisdiction 
with respect to the suit or appeal but has exercised 
jurisdiction with respect thereto. It has no apphca ,on 
where there has been no under-valuat.on or over-valua- 

cause n tare.^^(^^^^^^ 

CHANDERt-. 132 = AI.E. 1941 Lah. 313. 

Q 1-1 (o\ 2 didi iz)— Scope and effect— Appellate 

— from suit which 

^cZlrffd ^^ fiurisLtson to try-Procc,u,t to he 

foltowtd by fTf^om a decree, the appellate 

, °"ihTt thMrial Court had no jurisdiction to 
Court finds that th- ^onrspis not to summarily 

try the suit ‘'’® setting aside the decree and 

dispose of the ^ plaint to the plain- 

remanding the suit fo ‘ Court. Even in cases 


SURETY, 

the Court can deal with the appeal provided S. 11 (2) of 
the Suits Valuation Act is complied with. But it cannot 
act under S. 11 (2) if it is satisfied that the question of 
under-valuation has prejudicially alSfected the disposal of 
the suit on the merits. If the appellate Court does not 
address itself to this question, its decision setting aside 
the trial Court’s decree and remanding the suit is wrong 
and must be set aside. The appellate Court must 
consider the provisions of S. 11 (2) and (3) of the Suits 
Valuation Act and then proceed to dispose of the appeal 
iUarrts, C J. and Fazl Ali, J.) BhimraJ DeBI 
Baksh V. Gaya Prasad Sahu. 

194 I.C. 385=7 R.B. 757=13RP. 711 = 

SURT-TV f 

aUREiy. See also CONTRACT ACT, S. 127, ETC 

“ -Administration bond-Dischargs of surety 

‘'^^''‘y-Power of Court. Administra- 

TION — CONTRACT OF SURETYSHIP. 

P . 1941 Rang.L.R. 376. 

_ Con muing guarantee — Acknowledgment 

n! limitation against surety. 

<!aim ^ 1975. Suwalal z-. Fazle Hus- 

’ P R- (1941) Nag. 415. 

K-r ® guarantee for limited amount— 
Extent of habihty. JT.. 1939 Dig., Col. 1075. Suwa- 
lal e., Fa zle Hussain. i.l.r. ( 1941 ) Nag. 415. 
r. f .Liability — Guarantor— Right to demand 
proofof debt— Admission by principal debtor— Suffid- 

ency as against guarantor. See CONTRACT ACT 

—Ft f — Construction— Mortgage suit 

Unde^tak^np t on bond by surety— 

nf rl/p ® ^ amount and costs in the event 

famnptn ^® defendant and defendant 

— w,,, 

A person executed a security bonH In fU. / 
form:--I, as next friend of th^ 
an appeal to the High Court. The r? ! u 

called upon me to file a security boL to “he effect th“ 

if the decree money and the costs ptr oro . nect tnat 

in full from the land, I will be Hable’io maT’e 'glTd^le 

deficiency. Hence I hereby stand as surety X he 

minor- udgment-debtors and agree thaMn fk ^ . 

the appellate Court’s decision being agaLt ihe^^"^ 
ment-debtors,my movable and immovable properte 
detailed hereinafter shall be liable for maklna^ 
the deficiency, if the sale-proceeds of the hypothecated 
property are not sufficient to meet the demand (,tr) he 
amount which may then be found due from the iurit 
ment-debtors according to the decision. 

ffcld that on a true construction' of the securhv 
fr ^>1 “"dertaken personal liabm / 

course, roper 

A legal mortgage cannot be created in favour nf tu.. 
Court since the Court is not ordinarily a juristic pert™ 
capable of acquiring an interest in the immovabir„ °o 
perty or of rnakmg a valid assignment. The corrtc 
course IS to have a charge created either in favour nf 
some actual person such as an officer of the Court n 
one of the parties. ^Tch Cho„d auj 

KESAR Chand t/. U ttar Chand. 43P tp Hi/ 

Sccunty bond to Court-Scrutiny of form 

Careful scrutiny prior to the acceptance of .security 
bonds is all the more necessary when they relate t 
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SURETY BOND. 

charges upon specl6c immovable property, since it would 
be dirticuli for any Court to make absolutely certain that 
the person offering the security has an unfettered power 

of disposal over the properly; and a clear provision for 
personal liability is required to balance the risk that he 
may turn out to have no such power of disposal. iTek 
C hand and Beckett, //.) KESAk ChaND t;. UttAR 

43 P.L.R 569. 

SURETY BOND— Construction — Appeal from decree 
—Surety for decree-holder for withdrawal of amount 
pending appeal— Bond by surety— Undertaking to be 
liable for amount if in this ‘'number” decision is re- 
versed— Part reversal in appeal— Second appeal— Suit 
entirely dismissed in second appeal— Liability of surely 
—If extends to second appeal also. See 19-10 Dig.. Col. 
1136. DHARMAPUHAM .MUTT t/. MaHOMED USMAN 
Sahib. A.I.R. 1941 Mad. 151 = (1940) 2 M.L.J. 831. 

—Construction— Principle— Surety bond to prevent 

attachment before a judgment — Dismissal of claim for 
default and subsequent restoration— Surety, if absolved. 
See 19-10 Dig., Col. 1137. PannaLAL v, ABDUL 
Karim. 192I.C.348 = 13B.N. 242 = 

A.I R. 1941 Nag 61. 

Construction— Rules —Liability of surety— If 

limited by recitals. <y<rM940 Dig., Col. 1138. MohiNI 

Mohan v. Bir bikram kishore Manikya. 

195 I.C. 161 = 14 E.C. 66=72 C.L J. 480 = 

A.I,R. 1941 Cal. 257. 
—Discharge — Grounds — Bond by junior member of 
Malabar Tarw’ad for proper management by Karnavaii 
—Right to be released or discharged from bond— Con- 
ditions. See 19^10 Dig. Col. 1137. Nahayanan 
Nambiar V. Kunhathayi Amma. 191 I.C. 896 = 

13 E.M. 533 (2) = (1940) 1 M.L.J. 939. 

TEA CONTROL ACT (VIII OF 1938). S. 1—Pro- 
ceedins tn High Court — If judicial proceeding- 

Proceedings held in the High Court under 
S. 7 of the lea Control Act are judicial proceedings, 
{Bartley and Lodge, JJf) F. KaRIM v, EMPKROR 

„ _ 45 0 W.N. 1131. 

a. / {2}— Appeal under^-Application in, die- 
missed with costs—Assessment of costs on original side 
scale — Discretion of Judge, 

c Court hearing an appeal under 

£>. / (Z) of the Tea Control Act dismisses an application 
of the appellant for striking out the Tea Licensing Com- 
mittee as respondents with costs and directs that they 
should be assessed as of Chamber Applications on the 
original side of the High Court, costs on that scale are 
not improper. It is entirely within his discretion in view 
of the nature of the case before him to decide whether 
the costs should be assessed either according to the 
original side scale or according to the appellate side 
scale or in any other manner bethinks proper, {Derby- 
C./. and Nasim Ali, J.) SuPROKaSH 7 '. INDIAN 
Tea C icENsmc Committee. 45 O.W.N. 454. 

^2)— under— Ten Licensing Com- 
mittee — If proper party. 

The Te.i Licensing Committee is a proper party to 
an appeal filed under S. 7 (2) of the Tea Conl^rol Act 
from Its order. The committee is not a Court but only 
a statutory body. (Dtrhyshire. C.J. aud Na>-im Ali, 

’Indian Tea Licensing Com- 
~-S7f2) A- / 46C.W.N.4B4. 

Under S 7(2) oMhe Tea Control Act, a tea-estate 

ggneved by an order passed by the Committee under 
^.14 IS given the choice of the forum of appeal. V 

Government 
cnee it has made 
hoice and lodged the appeal either in the High 


TEA CONTROL ACT (1938), Sch. Cl. 1. 

Court or the Central Government, this will bar an appeal 
to the other. {Tek Chand and Dalip Siftgh, //.) 

Hari Ram V, Central Government through 
THE Secretary, Commerce Department delhi, 

I.L.B.(1940) Lah. 745 = 194 1.0. 192- 
13 R.L. 616 = A.I.R. 1941 Lah. 120. 
S. 7 {2-)— Parties to appeal— -Central Government 
and Committee — If necessary parties. 

In appeals under S. 7 (2) of the Tea Control Act, U 
is not necessary for the appellant to make the Central 
Government or the Tea Licensing Committee a party to 
the appeal. The Court may, however, issue notice to 
the Committee to appear and support its decision, or the 
Committee may apply to be permitted to be heard, and 
if necessary to lead evidence to show’ that its order was 
correct. Similarly in some cases the Central Govern- 
ment might also like to be heard if any question of 
principle is involved, and the Court may permit it to do 
so. {Tek Chand and Dalip Singh, J j!) HaRI RAM 

V. Central Government through the Secre- 
tary. Commerce Department, Delhi. 

I.LR. (1940) Lah 745 = 1941.0.192 = 
13 R.L. 616 = AI.R. 1941 Lah. 120. 

~“S. 14 — Committee appointed prior to Act fixing 
crop basis with out investigation — Power of committee 
appointed under Act to make investigation for recalcula- 
ting crop basis. 

Where the crop basis which was allotted to a lea estate 
was not fixed after due investigation by the committee 
appointed under the Tea Licensing Resolution prior to 
the coining inlo operation of the Tea Control Act of 
1933, the committee appointed under the Act has power 
to hold an investigation as to the acreage of tea planta> 
tion for the purpose of recalculating the crop basis of the 
tea estate. {Edglcy, J.) F. Karim v. INDIAN TEA 
Licensing Commhtee. I.L.R. (1941) i Cal. 101. 

Ss. 20 and 2% — Committee appointed prior to 

Act under Tea licensing Resolution — Power to call for 
returns and inspect tea estates. 

*A committee appointed under the Tea Licensing Re- 
solution prior to the coming into operation of the Tea 
Control Act of l933, was not bound to accept without 
question the figures submitted by the tea estates concer- 
ned as a basis for calculating the export quotas to which 
they were entitled. The committee were entrusted with 
certain slaiulory duties in connection with the allotment 
and determination of export quotas. If they had con- 
sidered it necessary to call for further leturns it would 
clearly have been their duty to do so and it would also 
have been open to them to test the accuracy of such 
returns by such legal means as might have been available 
to them, for example, In inspection of the tea estate 
with the consent of the owner. {Edgley, J.) F. 

Karim v. Indian Tea Licensing Committee 

I.L.R. (1941) 1 Oal. 101. 

S. 29 — Inspection for fixing export guota^ 

Power of committee. 

Under the Tea Control Act of 1933, inspections might 
be held not only for the purpose of controlling the 
extension of tea cultivation, but also for the purpose of 
enabling the committee to perform their duties connected 
with the control of the export of tea. It was not inten- 
ded by the Legislature that the words of S, 29 (2) of the 
Act should be taken to l>e limited by the head-note of 
the chapter. {Edg/ey, ./.) F. KARIM v. INDIAN 

Tea licensing Committee, 

I.L R. (1941)1 Cal. 101. 

Sch. Cl.(l) — Crop basis — Addition of hardship 
allowance — VermissihiUty — Inclusion of such allowance 
in crop basis under 1933 Rules — If unwarranted. See 
1940 Dig., Col. 1139. BlJAYNAOAR Tka CO., LTD. p. 
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TEA CONTROL ACT (1938). Sch., Cl. (1). 

Indian Tea licensing Committee. 191 ic. 387= 

13 R C 228 

— Sch., Cl. (1)—Crjp basis— Metho<i of calculation 

For the purpose of calculating the crop basis for a tea 

estate under Cl. U) of the Schedule to the Tea Control 
Act, 1938. the initial figure to be taken by the commit- 
tee must be either the crop basis figure which w’as ascer- 
tained for the tea estate for the financial year 1937-38 or 

any higher crop basis figure which may have been fixed 

for any previous year after investigation by the commit- 
tee, whichever be higher. I.L.R, (1939) 2 Cal. 2l0, Foil. 
{Edgley.J) F. KARIM z/. INDIAN TEA LICENSING 
COMMITTEE. I.L.R. (1941) 1 Cal. 101. 

Sch., Cl. iX)— Investigation' — If includes in- 
vestigation made by committee pnor to act of 1933. 

The investigation for the purpose of Cl. (1) of the 
Schedule must clearly be an investigation by the commit- 
tee constituted under the Tea Control Act of 1933. An 
investigation made by the committee constituted under 
the Tea Licensing Resolution prior to the coming into 
operation of that Act, cannot, therefore, come under 
that clause. (Edgley, /.) F KARIM INDIAN Tea 
LICENSING COMMITTEE. I.L.R. (1941) 1 Cal. 101, 
Sch , Cl. (2) — Y oung area allowance — Right to 
—Onus of proof. 

Under Cl. ^2) of the Schedule, the owner of a tea 
estate is entitled to the addition of an allow’ance for 
young areas, subject to the deductions prescribed in R. 4 
(b) of the Tea Control Rules, 1938. The onus will, 
however, He upon the owner of the tea estate concerned 
to show that the young areas had actually been planted 
by him within the material period mentioned in Cl. (2) 
of the Schedule. (Edgley, /.) F. KARIM v. INDIAN 
TEA LICENSING COMMITTEE. 

I L.B. (1941)1 Cal. 101. 

TEA CONTROL RULES (1938). R. 4 (b)— If ultra 
z/ires — Young area allowance — Deduction exceeding 
allowance — Permissibility. See 1940 Dig., Col. 1140.1 

Bijaynagar Tea Co., ltd v. Indian Tea Licens- ' 

ING COMMITTEE, 191 1.C. 387 = 13 B.O. 228. 

R. 4 (b) (1) — Construction. See 19*10 Dig., Col. 

1139. Bijaynagar Tea Co., ltd. v. Indian Tea 
Licensing COMMITTEE. 191 LO, 387 = 

13 R.C. 228. 
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Williams, /.) CaRRITT MGRAN & CO. v, MaNMATHA 
Nath Mukherjee. I.L.E. (194l) 1 Cal 285= 

45 C.W.N. 286 = A.I.R. ig41 Cal. 691. 
—Damages— Liability— Act of God or inevitable 
accident Ship striking submerged snag and founder^ 

Pa^ienger—Suit for damages— Liability 
Absen.e of negligence or breach of statutory duty — 

i^tf^ct^^Ovir€T(ytvding^Riliyancy. 

*hat a steamer carrying passengers- 
collided with a submerged snag, and that the collision 
was not due to the negligence of the owner or the 
master of the vessel, it cannot be held that either the 
owner or the master of the ship is guilty of negligence so 
as to render them liable for damages for the death of a 
passenger on board the vessel. These snags may 
appear suddenly and no shipping company can be 

held liable merely on the ground that it was not aware 

of the existence of such an obstacle. When the exis- 
tence of the snag in a navigable and proper channel is 
unknown, unexpected collision with it is not an act of 

ne^igence. Such a collision is in the nature of an act 

of God or inevitable accident. Even if there has been 
overcrowding or overloading on the vessel, there would 
be no liability. When such overcrowding or over- 
loading had nothing to do with the vessel striking the 
submerged snag. No damages can be awarded in the 
absence ^ proof of negligence or breach of statutory 
duty. (Harries, C. J, and Manohar LalL /.) RiVER 

Steam navigation CO., ltd.:/. Bijoy Kumar 

192I.C. 659 = 13 R.P. 609 = 7B.R 486 = 

1941 P.W.N. 379 = 22 Pat.LT.31 = 

Defamation — Damages— Quantum — Criminat 
s^'^for h" of defendant before filing of 

suit for damages—If ground for reducing amount of 

damages .9^. 1910 Dig., Col. 114]. VENLvYrPAN 
TULU SURYA PRAKASAMMA. *'J>‘^AVYA PAN 

255=191 I C. 600 = 

13 R.M. 499 = (1940) 2 M.L.J. 328. 

Defamation — Libel — . *• 

.. . action— 


R. 4(b) ( 1 )— “Young clearings' — Meaning of. 

See 1940 Dig.. Col. 1140. Bijaynagar Tea CO., Ltd. 
V Indian Tea Licensing Committee. 

191 1.0.387= 13 R.C. 228. 
— R. 4 (b) (2) — Deductions under — Calculation of 
—Recourse to Sch. II— Permissibility. See l940 Dig. 
Cnl 1140 bijaynagar TEA CO., LTD. INDIAN 

Tea LICENSING committee. 0^2^28 

title — H ow can pass. See 1940 Dig., Col. 1140. 

^TpnHAR V MOTILAL CHAMPALAL* 

?LB 1941 Nag. 615-13E.N. 267-192I.C. 656 = 

LL.iC. iy4i d.g. ^ ^ ^ g 

TOnT-ConversioH-Damages - Trespasser plucking 
green leaves and manufacturing them into black tea and 

who trespasses into a tea garden, plucks the 
A person manufactures them into black tea, 

green leave property in the tea. The 

acquires no g ..j and blackened, remain tea 

leaves though dried, shrunK^a^^^^^^^^ 

and the property trespass is deliberate 

owner of the tea garden. I^he ^^r^ P ^...f^etured 

and criminal and t P ■ ^ the sale price 

f: 

cT° 0 f "ranTfacmre? C.J. and Lart 

Y. D. 1941—70 


Publication to third party. 

“i Pf/' ® '^=>use of action for libel, to- 

allege publication which means lo a third party or such 

ctrcurnstances as will lead the Court to presume publica- 
tion to a third party. Publication to the plain iff 
according to the law, is not publication. (Ame,r 

SREechand Daga. ' 
194I.C. 119-13 E.C. 489=A.I.E. 1941 Cal 247 

A ~ ~ in neJ. 

p 2 Per—Marrud wcman giving instruction in physical 
culture and dancing and running free school.for poor 

Pars, girls-Statement that she is unfit and would ruin 
the future of the girls -If libel. * ^ 

To publish a statement in a newspaper in respect of 
the profe.ssion or calling of a married woman who is 
instructress in physical culture and dancing and who 
also runs an udyoga ashram” for poor Parsi girls where 
instruction is given to them in various useful arts free of 
charge, that she is unfit and incompetent for the Durno^e 
Is defamatory; and to say that the future of the eirk 
including their social, religious and moral fulure uv.nM 

be spoiled by attending classes of the type of ’clawed 
which the woman conducts is to impute to her an unfit 
ness which is worse than attributing mere incanacitv* 
Such a statement is defamatory and constitutes a libel 
as the imputation has a tendency to prejudice the 
woman concerned in the way of her profe.ssion or calling 
That is grossly defamatory and would be actionaKif' 
(Wadia,/.) MITHA RUSTOMJI MuRZBaN v Nt^ 
serwanji Engineer. 196 IC.603=14rt* iqk 

43Bom.L.E. 631=A.I.R. 1941 Bom 278 
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Defamation — Libel — Right of individuals and 

journalists to hold and express views on subjects — 
Limits to — Publication of statement about another 

casting reflection calculated to disparage or injure — If 
defamation — Suit for damages — Proof of falsity of 
statement or malice — Necessity. 

Any person, whether he is a private indivi- 
dual or a public journalist, has a right to hold any views 
he pleases on a subject and to express the same. It is 
immaterial whether the opinion or the comment is 
correct or not correct, whether it is just or unjust, or 
whether it is couched in language which may not err on 
the side of moderation. What is material and im- 
portant is that the comment must not go beyond 
the limits of what the law calls “fair.'’ A statement 
which being published of another in the way of that 
person’s lawful trade business, profession, calling or 
office, conveys a reflection on that person calculated to 

disparage or injure that person therein, is a defamatory 
statement even though it be not calculated to hold that 
person up to haired, contempt or ridicule. In a suit 
for damages for defamation in respect of such a state- 
ment it is not necessary for the plaintiff to prove that 
the w'ords are false. If the words are defamatory they 
are presumed to be false, and it is for the defendant, if 
he seeks to justify them, to prove that they are sul)stan 
tially true. Nor is it necessary for the plaintiff to 
prove any malice on the part of the defendant. It is 
only for the purpose of rebutting the defence of quaiifled 
privilege that it becomes necessary to prove express 
malice in the sense of improper motive on the part of the 
defendant. (iVadia, /.) MhHA RUSTOMJI MURZ- 
BaN V. NUSSEKWANJI ENGINEER. 196 I.C. 603 = 

14 R.B. 136«43 BomLE. 631 = 

A I E. 1941 Bom. 278. 

— —‘Defamation — Libel— Suit for damages — Apo- 
logy tendered in prior criminal complaint and accepted 

— I f bar to suit for damages. 

The fact that an accused in a criminal case of defa- 
mation (libel) tenders an unqualified apology which is 
accepted, leading to the withdrawal of the criminal pro- 
ceeding, does not bar a subsequent civil suit for damages 
for libel. The apology in the criminal case is no 
defence to the civil action, unless at the time of the 
giving of the apology it is specifically agreed between 
the parties that the acceptance of the apology should 
also operate as an accord and satisfaction of the civil 
action. Venkataramana Rao^ /.) OoVINDACHAR- 
YALUz;. SF..SHAGIRI RaO. 1941 M.W N. 786 = 

A.I.R. 1941 Mad. 860 = (1941) 2 M.L.J. 674. 

^ Defamation — Privilege — Communication or com- 
plaint to police charging a person with criminal breach 
of trust— If absolutely privileged. See 19-10 Dig., Col. 

1141. Bapalal & Co. V, Krishnaswami Iyer. 
I.L.R. (1941) Mad.832=l96 I.C. 24 = 14 EM. 114 = 
A.I.R. 1941 Mad. 26 = (1940) 2 M.L J. 656. 

' Defamation-~Privilege — Publication in news'- 
paper Extent of Privilege — Unfair comments or 
imputations upon person's character or in respect of his 

profession or calling— If privileged—Tcst— Burden of 
proof. 

Newspapers are subject to the same rules as other 
critics and have no special right or privilege, and in 
spite of the latitude allowed to them, it does not mean 
that they have any special right to make unfair comments 
or to make imputations upon the character of a person 
or imputations upon or in respect of a person’s profes- 
sion or calling. The range of a journalist’s ciitidsm 
or comments is as wide as, and no wider than, 
that of any other subject. Though it may be said 
to be true in one sense that newspapers owe a duty 


TORT. 

to their readers to publish any and every Item of news 
that may interest them, that is not, however, such 
a duty as makes every communication in the paper 
relating to a matter of public interest a privileged one. 
The defendant has to show that what he communicated 
was relevant or pertinent to the privileged occasion. 
{Wadia, J.) MITHA RUSTOMJI MURZBAN v. NUSSER* 

wANji Engineer. 196 1 C, 603 = 14 R.B. 136*- 

43 Boin.L.E. 631 = ALE. 1941 Bom 278. 

Defamation — Ptiviiege — Verbal complaint of 
decoity made to village Magistrate — If can be made 
basis of suit for damages for defamation— Privilege. 
See Tort— Malicious prosecution. 

(1941) 1 M.L.J. 200. 

Defamation — Slander — Imputation of criminal 

offence — If actionable per se — Conditions to support 
action — Burden of proof , 

An imputation of a criminal offence, in order to be 
actionable per se, must be a distinct charge and must not 
be a mere statement of suspicion. It may be made in 
so many words or it may be made in words from 
which the charge could be inferred ; but the inference 
must be clear and unequivocal. It is for the plaintiff to 
prove that the words were capable of conveying, and did 
in fact convey that meaning : and the evidence must be 
sufficiently strong and cogent for the purpose. {fVadia, 

J.) Mitha Rusto.mji MURZBAN r. nusserwanji 
Engineer. 196 I.C. 603=14 E.b. 136= 

43Bom.L.E.63l = A.l.B. l941Bom 278. 

Joint tort- feasors — Cemtromi se with Some- 

Aggrieved party, if loses remedy against all, 

A compromise by the aggrieved party with some only 
of the joint tort-feasors does not disentitle him to his 
remedy against the rest for he has not released his entire 
cause of action. {Agarwal, J.) HaU KRISHNA LaL 
V. Qurban All 1961.0. 686 = 14R.O. 198 = 

1941 OL.R. 780 = 1941 O.W N. 1124 = 
1941 O.A. 832 = 1941 A L.W. 948= 

1941 A.W.E. /Rev.) 938. 

Making false charge — Damages — Claim for — 
Sustainability — Charge made orally to village Magis- 
trate alleging commission of dacoity — Charge reported 
false and proceedings dropped without summons to per- 
son charged — Right of action — Privilege. See Tort — 
Malicious prosecution. (1941) 1 M.L.J. 20a 

Malicious prosecution— Cause of action — Pleader 

prosecuted by Municipal Corporation for practising 
without licence — On production of licence pleader diS' 
charged — Suit for damages. 

There are three sorts of damage, any one of which is 
sufficient to support an action for malicious prosecution. 
First, damage to a man's fame, as if the matter whereof 
he is accused be scandalous. Secondly, damage to his 
person, as where a man is put in danger of life, 
limb or liberty. Thirdly, damage to his property, as 
where he is forced to expend money in necessary ’charges 
to acquit himself of the crime of which he is accused.* It 
is no answer to the plainlift's claim that the crime of 
which he was accused is punishable with fine only. A 
pleader was prosecuted by the Municipal Corporation for 
practising without licence in spite of his having paid the 
requisite licence fee. On production of the licence 
however he was discharged. In a suit fot malicious 
prosecution by the plaintiff, 

Held, that there was no danger to life, limb or liberty 
of the plaintiff because the offence with which he was 
charged was punishable with fine only. Nor could the 

matter of which the plaintiff was accused be described 

as scandalous. Nor could the charges incurretl by the 
plaintiff in engaging a pleader and paying him a fee, 
be justified inasmuch as the plaintiff himself W'as a 
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TOET. 

pleader and had a complete answer to the charge in the 
form of the licence granted by the Corporation. Conse- 
quently the plaintiff had no cause of action. iPa 7 ick- 
ridge, J.) JATINDRA MOHaN BaNERJI v, CORPORA- 
TION OF Calcutta. 194 lO. 374 = 13 E C 501 = 

A.I.E, 1941 Cal. 13. 

— 'Malicious prosecution — Prosecution' — Meaning 
of — Verbal complaint to village Magistrate charging 
person with dacoity — Dismissal without summons to 
person charged ^Suit for damages — Maintainability. 

A verbal complaint was made by the defendant 
against the plaintiff to the village magistrate charging 
him with the offence of dacoity. The village Magistrate 
sent a report on the same day to the police and to the 
Stationary Sub Magistrate. The latter ordered an 
inquiry by the police who subsequently made a report 
that the complaint was false. The plaintiff was not 
even summoned. The Magistrate thereupon declined to 
take any further action, and the proceedings were 
dropped. In a suit by plaintiff for damages for malicious 
prosecution, 

Held, (1) that the plaintiff was not “prosecuted,” and 
he could not therefore bring an action for damages for 
malicious prosecution; (2) that the suit was not main- 
tainable even as a claim for damages for bringing a false 
charge apart from either malicious prosecution or defa- 
mation; (3) that statements made in a complaint to a 
Magistrate or even to a police officer which could only be 
made with a view to their being repeated on oath 
before the Magistrate must be held to be absolutely pri- 
vileged; (4) that even if the allegations made by the 
defendant to the village Magistrate be held to be defa- 
matory since they were made on an occasion which was 
found to be absolutely privileged, no claim for damages 
for defamation would lie. {/ibdur Rahman, J,') 

Vattappa KONE V. muthukahuppan Servai. 

63 L.W. 238 = 1941 M.W.N. 226 = 
A.I.E. 1941 Mad. 538=(1941) 1 M.L.J. 200. 

'Malicious prosecution — Reasonable and probable 


eause—Municipal Corporation prosecuting plaintiff in 

spite of his paying requisite licence fee— Corporation ^ 

official responsible for prosecution knowing that plaintiff \ so offensive that his house w°as practicaMv'unTnhthrfrMA^ 


TOET. 

Ayyar V. Krishna ayyar. 192 i.c. 85= 

13 E.M 626=--(1940) 2 M.L.’j. 11. 

Negligence— Destruction of leased property by 

fire Suit for damages — Onus — Negligence when may 
be presumed. See T. P. ACT, S. 108 (w) {o). 

^ . 1941 A.L. J. 361. 

Negligence — Shipowner — Responsibility 

regarding health and safety of crew. See 1940 Dig., 
Col. 1144. Brocklebank, Ltd. v. Noor Ahmode! 
I.L.R. (1940) Kar. (P.C.) 436 = 191 I.C. 229 = 
13 B.P.C. 124=7 B.E. 278 = 45 C.W.N. 197 = 

73 C.L.J. 135 = 43 Bom.L E 450 = 

1941 A.W.E. (P.C.) 21 = 1941 O A. 444= 
1941P.W.N. 1 = 1941 O.L.E. 1 (P.C.). 
- Negligence— Suit for damages— Onus— Plaintiff’s 
house damaged by water escaping from municipal burst 
pipe— Essentials to be proved by plaintiff. See 1940 
Dig., Col. 1145, RAMDAS TOPANDAS V. SUKKUR 

municipality 192 1 c. 494= 13 E.S. 191. 

; Nuisance- Damages— Assessment ol — House 

to proximity of nuisance. See 
1940 Dig., Col. 1146. S.A. BASIL v. CORPORATION OF 
CalCU'ITA. 196 I.C. 306 = 14R.C. 67 = 

45 C.W.N. 1008 = A.I.E. 1941 Cal 207. 
Duty of neighbour. See 1940 Dig., 
Col. 1146. S.A. Basil v. Corporation of Cal- 

195 I.c 306=14 E.C. 67 = 

.. . C.W.N. 1008=A.I.B. 1941 Cal. 207. 

Nuisance Muni cipal ity di schargi n g sewa ge 

water into storm water channel— Injunction, if can 
be granted. 

There was an old storm water channel in certain area 
which was constructed before that area became thickly 
populated.^ With the increase of population, the need 
tor sariitation grew more acute and the municipality 
adopied the simple expedient of discharging sewage 
water into the old storm water channel. An individual 
m the locality claimed that this led to two distinct nui- 
sances, from which he in particular was a sufferer. 
During the rainy season the water oveiflew into his 
house, with unpleasant results. At other times the 
water in channel became stagnant and gave off a stench 


had paid fee— Absence of entries in books— Corporation, 
if can rely en. 

In an action for malicious prosecution by the plaintiff 
who w’as prosecuted by the Municipal Corporation in spite 
of his having paid the requisite licence fee, the Corpora- 
tion cannot rely on entries or the absence of entries in 
their books or the absence of corrections in their books 1 
which are due solely to their own failure to maintain 
proper supervision. If any Corporation official who was 


He therefore sought an injunction to restrain the munici- 
pality from discharging the sewage water into this chan- 
nel, or in the alternative, to compel it either to convert 
the channel into a suitable drain or to have Drooer drain 
age laid down elsewhere. , ^ " 

Held, that the committee could not be compelled to 
make satisfactory drainage arrangements; but if U 
undertook the duty of making such arrangements, it could 
be restrained from making arrangements which were 


responsible for the prosecution knew that the plaintiff j negligent or dangerous to health or even interfered with 
had paid his licence fee there was no reasonable and , the ordinary comfort of an individual. (Beckett, /) 

nrobable cause, and equally there must have been | Syed MazaffaR Hussain z/. Administrator of 

malice (Panckridge, /.) JaTindRa Mohan Ban- , the L.ahore Municipality. A.I.E. 1941 Lah. 453. 

EKJI I''. CORPORATION OF CaLCUITa. 

194 I.C. 374 = 13 E.O. 501 = A.I.E. 1941 oai. lo. 

Malicious prosecution— Suit for— Correctness of 

tlaintiff’s acguittal-Defendant, if can question 

Generally speaking, it is not open for a defendant m 
rfinn for malicious prosecution to question the 
nf the plaintiff's acquittal. ( Panckridge, J.) 

correctness of the plaintin q OF 

JATINDRA mohan B^NERJ^ ^ 374 = 13 E.C. 601 = 

Calcutta. A.I.E 1941 Cal. 13 

M«,.!;«Pnce— Building used by occupant for stor- 
•Negligence u,, .Failure to take 


rescue 


materia, -LOSS by 

precautions agains^ra or put out fire o^^ 

b\7id 'X" %0 "dI/co,. 1144. NAKAStMHA 


Nuisance— Public nuisance — Special damag. 

Facts to be proved. See 1940 Dig., Col. 1147. MUNI- 
CIPAL BOARD, Lucknow 2/ Ram Dei. 

16 Luck. 173 = A.I.E. 1941 Oudh 62. 

Nuisance — Public nuisance- — Temporary storing 

of rubbish on public road. See 1940 Dig., Col. 1147 
MUNICIPAL Board, Lucknow v. ram Del 

16 Luck, 173 = A.I.E. 1941 Oudli 62 

• 

•Nuisance — Test — Standard to he applied. 

To determine whether an act complained of as a 
nuisance is stiictly so or not is to be judged by the 
ordinary standards of persons residing in the neighbour- 
hood and the criterion w’ould be the ordinary physical 
comfort of human existence according to plain, sober 
and simple notions obtaining amongst people and not 
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according to the elegant and dainty modes and habits 
of living. It is not the standard of a petulant, cynical, 
yperaensitive or fastidious person that would furnish a 
guide but that of a person who expects to enjoy the 
ordinary comforts of a decent and healthy life in the 
ocalarea where he resides. The inconvenience or dis- 
comfort must be of a substantial character to warrant 
legal interference. and Clarke, J /.) Cawac- 

SHAH BOMaNJI V, PKAFULLA NATH. 

A.I.E. 1941 Nag. 364. 

~ Passing off. .St*/ T rade Marks. 

Pleadings^Sufficiency — Allegation of tort 
agatjtst guardian of defendant. 

In order to found a cause of action in tort it must be 
a eged that the defendant committed the tort. An 
* legation that the tort was committed by the defen- 
dant s guardian purporting to act on his behalf is not 

fu^ ^ sufficient or proper nature alleging that 

the defendant committed the tort alleged. {Ameer Alt, 
/.; SOHANLAL DaGA V. SREECHAND DaGA. 

194 r.C. H9 = 13EC. 489-A.I.R. 1941 Cal. 247, 

Trade Marks. See TRADE MARKS. 

ytcartous liability — Liability of master for acts 
of servant^When arises. 

All that is required to make the master liable for the 
acts of his servant is that the servant should have been 
acting within the apparent scope of his authority and in 
the course of his employment. Where a servant is 
employed, among other things, to seize the cattle, tres- 
passing upon his master’s property, and he seizes cattle 
he IS doing that for which he Is employed. The fact he 
seizes them while they were lawfully on the road, though 
It would amount to exceeding his authority would not 
niake his action any the less one in the course of liis em- 
ployment and within the apparent scope of his 
authority. {Pose, J,) BaBULAL zr. KIShaNSINCH. 

195IC. 365==14R.N. 48 = 1941 N.L.J. 328. 


'Vtcarious’liabtltty — Master and servant — Afe^ 
tgent act of servant causing injury — IJahility . 

Public Health Law (1925). Ss. \ 

and 223. 

The plaintiff was injured by the wheel of a ca 
driven negligently by the servant of a corporation in tl 
couiseof his employment: plaintiff brought a su 
ag^nst the corporation for damages for the injuries. 

Held, that the plaintiff was entitled to damagi 
against the corporation to whom the cart belonged an 
under whom the carl was being driven under circun 
stances which rendered the corporation liable; (2) th; 
notice undrr S. 89 of the Jamaica Hubl 
wealth Law was not necessary, because S. 89 of the A. 
attorded protection only to persons and not to bodu 
corporate or incorporate, and the section had no applic; 

thethn 

months limitation prescribed by S. 89(2) did not ther« 
ore apply, (4) that S, 223 of the Act did not afford an 

protection to the corporation as there had been no di 

^gard of Its provisions. (Lord Justice Luxmore 

nrVn''' Kings I ON and St. Andrew Cof 

PORA'i ION. 196 I c 649 ^ ^2 

1941 O.L.R. 746=8B.R. 96=1941 O.A. 599 
1941 A. W.R (P.O.) 47 - 1941 P. W.N. 492 

A.IE.1941P.C.10 
attachment—Damages — Action for- 
j^sentiais to be proved --Legal act done with tnalice- 
If gives right of action. 

for damages for abuse ( 
to distress, must, in ordt 

thP H proceedings were instituted h 

efendant, that the defendant acted without reasor 


able and probable cause, that the defendant also acted 
maliciously, and in certain classes of cases, that the pro- 
ceedings have come to a proper or legal end, i.e,, 
terminated in the plaintiff’s favour, unless the procee- 
dings are incapable of so terminating. There is, 
however, no cause of action in respect of doing a legal 
act, even if it is donejwith malice and without rea-^onable 
and probable cause. (Wadia, /.) NASlRUDDlN 
Karim Umerji Adam & Co. 196 I.C. 385= 

14 E B. 124=43 Bom,L.R 646 = 
A.I.E. 1941 Bom. 286. 

~ Wrongful attachment — Damages— Liability for 

Essentials to be prerved — Execution of decree — Appli^ 
cation for attachment — Order by Court for arrest — 
Warrant of attachment wrongly issued by Court — 
Attachment and locking up of premises by amin — Claim 
for damages against decree-holder — Sustainability — 
Ratification. 

The defendant held a decree against the plaintiff and 
applied for execution of the decree by attachment of the 
movable properties of the plaintiff. The execution 
petition was put up for orders before the Judge in 
Chambers, and an order was made for arrest of the 
plainti^ in chambers where neither the defendant nor 
his Counsel was present. But through the mistake of 
the Court officials, a warrant of attachment was issued 
and the amin who went to execute it took the defendant 
(decree-holder) with him and proceeded to a printing 
press of the plaintiff. As it was late in the clay and 
nothing could be done, the amin locked up the press and 
sealed it with the seal of the defendant and went away. 
The press remained locked for three or four days and 
was opened by orders of Court only after the plaintiff 
(judgnient-deblor) deposited the decree amount in Court. 
1 he plaintiff then brought a suit for damages against 
the defendant, alleging that the defendant was respon- 
sible for malicious pro.^ecution, and trespass on property 
and also for abuse of process of Court. 

Held, that the plaintiff, in order to succeed, should 
prove that in spite of the order for arrest, or after 
kno\Ying that the order was only for arrest, the defen- 
dant delibeiately got a warrant of attachment by mis- 
leading or influencing the officers responsible for issuing 
the warrant and that he instigated the amin to lock up 
the press; (2) that on the evidence on record, the de- 
fendant was neither re.'sponsible for the wrong issue of 
a warrant of attachment instead of a warrant of arrest 
nor in any way instrumental in getting the press locked; 
(3) that it was clear from the evidence that the defen- 
dant neither instigated the amin to lock the press nor 
was any way respon.sihle for that act on the part of the 
amin; (4) that the error was wholly and entirely on the 
part of the officers of the Court for which the defendant 
was not responsible, (5) that there could be no question 
of ratification f)y the defendant of the act of the amin; 
anci (6j that therefore the defendant could not be held 
liable for damages. (Abdul Ghani and S uhramanya 
Aiyar, //.) NaRARIMHA MaLLAIYA r ABDUL 

Gafkoor. 46 Mys.H.C.E. 176= 19 Mys.L.J. 69. 

- Wrongful attachment — Entrustment /<> supurdar 

Suit for damages — Liability of decree hedder — Easis^ 

^^ here a suit is brought for loss caused to property 
attached and entrusted to supu*'dar the decree holder is 
liable wheii the attachment is found to be illegal. His 
liability arises Irecause it was he who got the property 
attached and he was bound to restore it in the condition 
in which it was when it was attached. (Agarwal, J.) 
PiRTHi Nath v. m. h. nowroh 193 I.O. 664 = 

IS R O. 484 = 1941 OLE. 813 « 
1941 A.W.R. (0.0.) 136«1941 O.A. 367- 
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1941 AX-W. 409=1941 O.W N. 655= 

A.l.E. 1941 Oudh 412. 

•Wrongful dismissal. Master aND Ser- 


Passing off — Action for 


■to. 


Tn a oasiine off action the plaintiff is entitled to ask 
fnr theTssue of an injnnction. if the defendan 
^/rsist^s in denying that there had been any infringement 
'^f ! „ffff’s rights and does not give an> undertaking 

of future {Tek Chand and Beckett, //.) 

with regard to ‘ ^ MANUFACTURING CO. s-. 

UPPER rn T rn 196 I C. 19 = 

peninsular TOBACCO^C^^.^L^-I ^ 1941 Lah. 293. 

14 R.L. 114 Manufacturer of smoking tobacco 

ceuain mark-Manufac- 

selling his goods und similar mark— Proba- 

■turer of chewing ^obacoo g 

ability of deceptton-Proof, f 


TRADE MARK. See also PENAL CODE, SS. 482 

AND 486. 

English decisions—Applicability. See 1940 Dig., 

Col 1148 Thomas Bear & Sons, ltd. v. pravag 
Narain. 1941 P.W.N. 210 = 

(1940) 2 MX. J. 161(P.C.). 

Infringement — Damages not proved — Right to 

nominal damages. 

In a case of infringement of trade mark in the absence 
of proof of damages, the damages awarded should be 
really nominal. {Dalip Singh and Sale, J J.) RAM 
KUMAR JALAT V. R.J. WOOD & CO. 195 I.C. 831 = 
14 R L. 103- 43 P.L E. 269= A J.R. 1941 Lah. 262. 

Infringement — Passing off action — Acquiescence 

of plaintiff in user by defendant— Effect of delay — 
Dismissal of suit— Defendant’s right to costs. See 

1940 Dig., Col. 1148. Devidoss & Co. z/. Abboyee 
CHET iY & CO. I.L.R. (1941) Mad. 300 = 

195 1.0. 433=14 E,M. 194 = A.I R. 1941 Mad. 31 = 

(1940) 2 M.XJ. 793. 

Infringement— Passing off action — Right to 
injunction — Trade-mark — Use of words in English to 
•denote name of goods of particular trader — Another 
trader using words in vernacular having same meaning 
in connection with similar goods— If constitutes infringe- 
ment. See l940 Dig., Col, 1149. J. C. EnO, Ltd. o, 
Vishnu Chemical Co. 193 I.C. 392= 

13 R.B. 308=A.I.R. 1941 Bom. 3. 

^^Infringement — Tes/Sxpert opinion— Admis- 
jibility. 

The test in cases of infringement of trade mark is 
■whether the unwary purchaser, not the intelligent pur- 
chaser, is likely to be deceived. The expert opinion of 
persons well acquainted with the trade as to whether an ! 
alleged resemblance between the contrasted marks is or | 
is not calculated to deceive the unwary, is inadmissible, 
and in the absence of any direct evidence that the 
unwarys have been deceived, it is for the Court and the 
Court alone to decide whether there is a possibility of 
deceotion. (Dalip Singh and Sale, //.) RAM KUMAR 
TALAN r/ K. J. WOOD & CO. 195 I.C. 831 = 

14 B L. 103=43 P.L.E. 269 = A.l.E. 1941 Lah. 262. 

Passing off— Action for— Damages— Measure of 

Exemplary damages — If can be awarded, 

Exemplary or penal damages are not usually awarded 
■in a passing off action. The plaintiff can either ask for 
an account ot profits or damages to cover his own losses; 
but in the latter case, the ordinary ru^ is to ascertain 

cigarettes'’ MAN u/ACTU^N^Ca .. 


T. P. ACT ( 882), S3. 

Thomas Bear & Sons, Ltd. v. Pravag Narain 
1941 P.W.N. 210 = (194(» 2 M L.J 151 (P C 1 
Passing off^— Use of same mark on other goods— 
Permissibility, 1940 Dig., Col. 1150 Thom.S 
Bear & Sons, Ltd. v. Pravag Narain. '^owas 

1941 P.W.N. 210= (1940) 2 M.L.J. 151 (Pc) 

—-Similarity of marks-Comparison of marks 'side 
by side— If proper test. Sre l940 Dig Col TiSi 

Thomas Bear & Sons, ltd, pravag Narain 

1941 P.W.N. 210=(1940) 2 M.L.J. 151 (p ij , 

-Similarity of marks -Differences in get un’-’rf 

material. 1940 Dig., Col ]l5l Thom^c 
& Sons. Ltd. Pravag Narain. ® 

1941 P.W.N. 210 = (1940) 2 M.L.J. 151 (p c ) 

T rade name— Infringi, net, t—Goods if \ 

identical or belong to the same class ’ ' oe 

Where a particular name has become associated with 
goods manufactured or sold by the plaintiff he ■ 
entitled to the protection of its name against ner^o 
who use that name on goods which are 

that of the plaintiff that the purchaser mighUnfeVa 

common origin. It is not necessary that i he / 
should be identical or belong to the Vme T ® 
i^eniatartimana Jfao, /.) DHANALAKSHMI Weavfnp 
works v. Mahomed Abdul azefz Sahib 

64 L.W. 207 = 1941 M.WN. 1018 = 

TRADE UNIONS ACT (XVI 1926) S*^' i^' 
Scope and applicability— Combination to orev^nfV T*- 
of rates-Suit by one member against anotherlMMn® 
tainabihly. PARTNERSHIP ACT Ss 4 avV! ao 

AND Trade Unions ACT, S. 13. ’ ^ 

XX.E. 1941 Naff too 

TEANSFEE OF PROPERTY ACT (IV OF IfiJo, 
Scope— If exhaustive of matters dealt with c 7^7^ 
Dig., Col. 1152 GhaSi ram e. KuJLr^tl.-"" 

IX.R. (1941) Nag 613 = 194 IC 861 = 

S. 3 Constructive notice — Applicabbhv^i^' 
f municipal taxes. See U. P. Municipat ■Arrears 

. 177 AND T. P. ACT. S. 3. • ACT. 

Ss. 3 and 123 — Future rent — If 

cf immovable pro- 


of 

S 


perty 

According to the definition in S. 3 (25'1 nf fka. o 
Clauses Act. a benefit to arise out of land ic • 
property. Future rent is a benefit to arise 
The right to receive future rent must therefore h 
to be immovable property. A gift of such ri(»hf 
under S. 123 of the Transfer of Property Act 
by a registered instrument attested bv at ip 
witnesses. {Harries, C,J and Chaterii I's 
CHANDRA ROY V, Bhik Shankar Paitanjk 

196 I C 

~—^.^~Money debt— If actionabU claim ' * 


There can be no doubt that a money debt Kp* 

obligation to pay a definite sum of money i«;’ an . • 

able claim as defined in S 3 of the T P*Arf 

Stngh and Sale, fj.) RAM KrjsHan’ MOHan 
V . Gurdial Mal Sagar Mal. ^«AN LaL 

^3 P «Xi»R* ^39 ^ I S 1 Qi4 1 T ^ 


inquiries- Effect of, “ ' *»<ske 

The words “wilful abstention from an • 
search” in S, 3. T. ?. Act, must be taken to mean'7 
abstention from inquiry or search as would show wa e « 
bona fides, and a mere omission to make inquiries ra ^ 
be regarded as sufficient to constitute constructive n 
within the meaning of the section. {Leach C , 
Happen, /.) KaUSALAI AMMAL 
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T. P. ACT (1882), 3.6. 

MUTHIAH PILLAI. 63L.W. 744 = 

1941 M.W.N. 621 = A.I.R. 1941 Mad. 707= 

(1941) 1 M.L.J. 816. 

- ■ S. 6 e) — Mere right to sue — Policy of insurance 
effected by Mahomedan for bene6t of children — Interest 
of children — Nature of — Trust — Right of beneficiary to 
release interest. See MARRIED WOMEN’S PkOPERTV 

Act. S. 6. (1941) 2 M.L.J. 740. 

S. 6 (c) — Mere right to sue — Suit for damages 

for wrongful dispossession of land in breach of agree- 
ment of lease— Assignment of profit and loss of suit by 
plaintiff — Right of consignee to continue suit on death 
of ptaintiff. 

Where after the filing of a suit for damages for 
wrongful dispossession of premises in breach of an 
agreement of lease, the plaintiff assigns by way of sale 
the profit and loss of the suit to another, and on the 
death of the plaintiff thereafter, the assignee claims to be 
brought on record and to continue the suit, he cannot be 
permitted to do so. The right to recover damages 
whether for tort or contract is a mere right to sue, and, 
according to S. 6 (r) of the T. P. Act cannot be trans 
ferred. The assignment of the fruits of a pending 
action, though valid, gives the assignee no right to 
interfere in proceedings in the action. The Court has 
merely to consider the nature of thesuit. {Lea:h. C.J. 
and Krishnatwami Avyangar. /.) KajamanICKAM 

Chettv V. Abdul Halim Sahib. 68 L. W. 64 = 
1941 M.W.N. 87 = A IR. 1941 Mad 389 = 

(19411 IM.LJ. 22. 

Ss. 6(e) and Applicability — Sale of land 

set aside at instance of real owner as vendor had no title 
— Right of vendee to recover purchase money — Assigna- 
bility — Jf mere right to sue or actionable claim. 
Appellant sold some properties to the respondents 2 and 
3. The sale was set aside at the instance of two persons 
claiming to be the real owners of the property. The 
respondents 2 and 3 then assigned their right to recover 
the purchase money from the appellant to the 1st respon 
dent (plaintiff). The latter filed a suit for recovery of 
the purchase money from the appellant who pleaded 
S. 6 (^) of the Transfer of Property Act in bar of the 
claim. 

Held that the claim was a claim to recover a precise 
sum which the appellant was bound to repay on the 
setting aside of the sale, as there must be implied a 
contract to repay the purchase money as between the 
vendor and vendee. A right to claim enforcement of 
this contract cannot be said to be a bare right to sue 
falling under S. 6 (^), T. P. Act, but is an actionable 
claim to which S. 130. T. P. ;\ct. would apply. The 
right is therefore clearly assignable and the suit there- 
fore was maintainable. {Soma\ya^ /.) ChinnaPPA- 
REDDIZ'. VenkaTaRamanapPa. 64 L W 491 = 

(1941) 2 M.L.J. 696. 

■ S. 6 (e) — Sale of goods in transit, whereabouts 

unknown— 2 f a transfer of mere right to sue—Ugality 
of sale. 

Sale of goods sent by Railway which had not reached 
its destination and about which investigation was pro- 
ceeding, is not a transfer of a mere right to sue and 
hence such a sale is not illegal. {Davies.') RaDHA 

Kishen V. B. B. & c. I. Railway. 

1941 A.M.L.J. S5. 

“S. 6 (f)— Public servant getting salary below 

attachable limit— Agreement with creditor for attach- 
ment and deduction of part every month — Legality 
See C. P. Code, O. 21, R. 48. 43 Bom.L.R. 768 

— S. ^-~Sale of specific Zamittdari patti — Interest 
in the abadi — If passes. 


T. P. ACT (1882), S. 39. 

Where the sale is of a specific Zamindari patti in its 
entirety without any reservation or exception whatsoever, 
the interest of the Zamindar in the abadi numbers will 
also pass to the transferee. {Ghulam Hasan, J.) 
SHEORAJ V. GaNGA PRASAD 

193 1 C. 676 = 13 R.O. 602= 1941 O.L.R. 861 = 

1941 AL.W. 619 = 1941 A W R. (Rev.) 372 = 
1941 O.A. 399 = 1941 R,D. 328 = 1941 A L.W.. 462 = 
1941 O.W.N. 618 = A.I.E. 1941 Oudh 395. 

— — S. 8 — Transfer by owner having both proprie- 
tary and under'ProPrietary rights — Absence of any re 
sensation — Rights conveyed. 

In the absence of any reservation, where an owner 
possessing both proprietary and under-proprietary rights 
transfers his rights, the sale is of both proprietary 
and under-proprieiary rights in the land. {Agarwal, J.) 

Bisheshwar Singh v. achhaibar Din. 

196 I.C. 242= 14 R.O. 63= 1941 A.L.W. 670 = 
1941 O.L.R. 658 = 1941 R.D.489= 1941 0 A. 660 = 
1941A.W.R. (Rev.) 681 = 1941 O.W.N. 820 = 

AIR. 1941 Oudh 507. 

S. 18 — Applicability — “For the benefit of the 
public” — Meaning of — Roman Catholic — Dedication of 
properties for defraying expenses of puja at father’s 
tomb and for feeding pilgrims at festival — Validity. See 

1940 Dig., Col. 1 154. R. M. S. Firm v. Mui huswami 
Odayar. A.IR. 1941 Mad. 188 = 

(1940)2 ML J.803. 

S 19 — Burma Oil Subsidiary Proiiient Fund 
Rules — Nature of interest of member in deposits. 

Where according to the rules of Burma Oil Subsidiary 
Provident Fund the member’s money is handed over to 
the trustees to be dealt with by th»m in accordance with 
those rules, and a subscriber relinquishes his right of 
complete control but nowhere is it suggested that the 
money ceases to be his property, a member has a vested 
interest in the deposits made by himself. It may 
be that that interest is liable to be divested by a condi- 
tion subsequent, for instance, on the member’s becoming 
insane. {Mackney.J^ R.C. DaSS v. SECRETARY OF 

Burma Oil Subsidiary provident Fund Trust 
(India), ltd. A.IR. 1941 Rang 239. 

S. 35— Doctrine of election — Applicability to sur- 
render by Hindu widow. HINDU LAW — Widow 
—Surrender. (1941) l M.L.J. S49. 

Ss. 39 and 100— Distinction between. Set 

1940 Dig.. Col U54. GhaSIRAM t» KUNDANBaI. 

I.L.R. (1941) Nag. 613 = 194 10. 861 = 

14 R.N. 17. 

(as amended in 1929). S. %^—Scope^lf re- 
trospective — "Notice *' — Omission to make inquiry 

F.ffectof — Maintenance decree creating charge — Mort- 
gage of properties Prior to suit — Priority. 

A transferee claiming under a transfer before 1929, 
cannot by reason of the amendment of the T. P. Act, in 
1929, be required to do more than he was required to do 
by the law as it stood when the property was transferred 
to him. Nor can a mere omission to make inquiries be 
regarded as sufficient to constitute “notice” within the 
meaning of Ss. 3 and 39, T. P. Act. The abstention 
from inquiry must be designed, and due to a desire to 
avoid an inquiry which would lead one to ultimate know- 
ledge before the omission to make inquiry can be said to 
constitute constructive notice. The appellant who was 
the widow of a Hindu coparcener sued on 18 — lO— 1926, 
her husband’s coparcener for maintenance, her husband 
having died some time before 1926. She got a decree 
under which certain properties were charged for her 
maintenance. On 25—7 — 1926, these properties were 
mortgaged by the surviving coparcener to the respondent 
who in 1931 filed a suit to enforce the niortgagCi claiiA* 
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ing priority over the maintenance charge. It was found 
that the mortgage was a genuine transaction and was for 
consideration and that it was for a necessary purpose 
binding on the joint family. It was not suggested that 
the mortgage was created in order to defeat the appellant. 
It was, however, contended that since the respondent 
did not make any inquiry as to whether a widow had a 
claim on the properties, he should be postponed after 
the appellant. 

Held^ that there was no wilful abstention or gross 
negligance on the part of the respondent, that the omis- 
sion on his part to make inquiries could not be regarded 
as sufficient to constitute constructive notice and the 
appellant therefore was not entitled to priority over the 
respondent. 

Quaere. Whether S. 39 T. P. Act, as amended has 
retrospective effect. {,Leach, C.J. and Happell, JJ.) 
Kausalai AMMAL V. Sankaramuthiah PILLAI. 

53 L.W. 744 ===1941 M.W.N. 621 = 
A.IB. 1941 Mad. 707= (1941) 1 M-L J 816. 

S. 41 — Applicability— Application for pre-emp 

tiofi. 

It cannot be said that S. 41 of the Transfer of 
Property Act has no application to an application for 
pre-emption. {^Henderson, J.') AYETUNNiSSa BIBI 
V, JAHAR ALI. 45 C.W.N. 735. 

S. 41— Applicability— Hindu widow -Allegation 

of adoption of son— Adopted son dealing with property 
and executing mortgage — Death of adopted son Rever- 
sioner impeaching mortgage — Estoppel — Burden of 
proof, 1940 Dig., Col. 1155. Tejumal Jasumal 
r/, ROCHALEai. 191 I.C. 558 = 13R.S. 159. 

^^^l—Applicability-^Mortgage duly registered 

but not entered in land revenue papers— Mortgagor 
transferring his interest in mortgaged property— Mort^ 
gagee, if estopped from asserting his mortgage. 

There is no legal obligation on the mortgagee either to 
have his mortgage entered in the land revenue records 
or to sue for possession under his mortgage deed before 
the period of limitation for suing expires. Consequently 
where an anomalous mortgage which is to be simple for 
a certain period after the expiry of which the mortgagee 
is entitled to possession is duly registered but not entered 
in the land revenue papers and subsequently the mort- 
gagor transfers his interest in the mortgaged property 
fo a third person, the mortgagee is not estopped from 
suing for possession by the principles of S 41 and is 
entitled to sue for possession any time within limitation. 
Tm. J.C. !nd So.fi, J.) H.RA SINGH .. 
MAHOMED AEZAL^KHAN. ^ ^ ^196 ta 

S ^\~Applicability—MovahU property— Decret 

tor «e««-Bona fide purchaser for value from be,, a 

midar or ostensible owner— I f protected. 

Though S. 41 of the Transfer of Property Act only 

relates fo inmovable property, the principle of that 
section can be applied where movable _property.^ s^ch 


as a 


,M:rprrs"omli’;rr:o": enabled^'^e thUd person 

KRISHNA PADAYACHU ^ 426 =(1941) 2 M.L.J 601. 

.g 4 i_Applicability-Patta under Madras 

T H Act— Effect of— Transferee from pattadar 
Estates Land Act Ett estoppel under section, 

_Right ,0 clarm P™ “ CHETT.aR n. 

See 1940 Dig., Col. lib • jg e.ji. 493= 

ARASAPPA PILLAI. 191 1 M.l.J. 791. 


T. P. ACT (1882), s! 62. 

S il— Applicability — Transfer by ostensible 
owner after real owner's death— Good faith-- Onus 
A Hindu husband purchased certain property with hi«? 
own money in the name of his wife who after his deaih 
alienated it. After the widow’s death the reversioner 
put forth his claim to the property; 

Held, that the purchaser could invoke the Drovict.^,,. 

of S. 41 to his aid and that the onus 1133“ fo 

show that he was a purchaser in good faith without 
knowledge of the real state of affairs. (Sefp, /\ 

Chapalabala Dasi V. Sarat Kumari Dasi. ’ ^ 

e-. _ A.I.fil 1941 Cal Q 

S. 41— Purchaser with notice of real titip— Tr 
acquires no title. 1940 Dig., Col. 1J56. PurneNdu 

Nath Hanut Mull. l92I.c.416 = i3Rr q?o 
— — S. 41— Subsequent transferees— Rights of ' C^* 
1940 Dig., Col. 1156. Purnendu NATHt., HAmr 

192I.C.416=13EC 

S. 43-Applicability— Alienation of aMtffr!| 

property by Hindu father without necessity-.Sufff' 

quent division— No misrepresentation— Benefit of q dv 
if available. 1940 Dig., Col. 1156. BijcL -dPr 
Bakhsh Singh v. Gajadhar. ig Luck dsd 

S 44 q f 1®5=A.I.E. 1941 Oudri2? 

S. 4S-Saleof partnership property by one nart 

ner-Sale of same property to different person bv ^t, 
remaining Partner-Allotment of that propertv to n„J r 
the partners in subsequent arbitration profeerhnos— 
transferee, if can claim benefit of S. 43. See igtn 
Col. 1157. Pearey Lal r-. MISRI 

I.L.R. (1940) All. 674 = 192 IC. 281 = 13 E A 3n7 
— — S. i5—Appl,cabiliiy—/m.o/u„,ary transfers 

• suggest that it ought' to 

Delimited to voluntary transfers. S 45 artnr ‘ 

involuntary traiisfer-s also. (.Henderson, J ^ 

BEPARI .JAKUB BEPARI. A.I.E. 194^ Caf. 416 

S 52-Aliena ion of property after order on 
claim petition and before suit under O 2i p ^ ^ 

Code-If affected by lis pendens. See 1940 Dio ^r.^' 

1158. SardarBegami/. HarSUKHRai. “ 

S. 52— Applicability— 397 . 

maintenance by widow claiming charee on ^ 
perty-Sale of property pen' ing fuif" 
husband s debt— If affected by lis pendens~rt^^^^ 
created by decree— Priority over sale pendine suir 
1940 Dig., Col. 1158. GaNGABai PANDURANr 

PAGUBAI NARAYAN. 

S. 52— Applicability— TariitiaJ 

test as to fractional share of parties, 

An ordinary partition suit where' there a 

as to the fractional share of the parties is not a 
which their rights to the immovable propertv ar^ J," 
and specifically in question S. 52 does not aonlv f ? 
a case. {Panckridge, J.) Bhupati BanerjeV*/ Bnv 
Behary ROY. 196 LC. 866 = 14 E C. 139=^ 

S. ^2~^PP^lcabiliiy~~Pracfe^n^^^}^f^^^f- 

irar of Co operative Societies or arbitrator on 

under Co-operative Societies Act, fcrence 

The word “Court” in S. 52 of the Transfer of P, 

Act is comprehensive enough to include the 

Co-operative Societies or the arbitrator applintln*^ k 
him under the Co-operative Societies Act. A refe 
to the Registrar under the Co-operative Societies 
and the proceedings taken thereafter are all suK<s»;f * 
for a suit in a Civil Court and the doctrine of Us 
applies to such proceedings. (Somayya, 
katachalamuh v, VENKATIAH. 

1941 M.W.N. 895= 64 LW 

(1941) 2 M.L.'X lls 
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S. 52— Mortgage suit— Adjudication of mort- 
gagor during pendeticy of— Receiver, if a transferee 
Pendente Itte. See l939 Dig., Col. 1094. INDIAN 
COTTON Co., Ltd. z/. Kamcharan Lal. 

IX.R (1941) Nag. 669. 

^S. 62 — Partition suit — Pendency in wrong Court 

— Mortgage during that period— Re-presentation of 
plaint to proper Court and ultimate decree — Mortgage if 
affected by Us pendens. See 1940 Dig., Col. 1159. 
NATHUSINGH V. ANANDRAO. 

I.L.E (1941) Nag. 652. 

-S. bZ— Action, if falls under — Test. 

The primary object of an action under S. 53 of the T. 
P, Act is to make the assets of the transferor available 
0 the general body of creditors. If it would, then the 
action would in substance be an action under S. 53 and 
would have to be instituted by, or on behalf of all the 
creditors. If it would not, then the action cannot be 
regarded as one under that section. The proper test to 
apply when a question of this nature is raised is to see 
Whether it the plaintiff succeeds in the action, the pro- 
perty claimed in the action would be available to the 
general body of creditors. Where there was no indica- 
tion in the plaint or elsewhere that the suit w’as filed on 
behalf of or for the benefit of other creditors but on the 
other hand there was every indication in the averments 
of the plaint, that the plaintiff wanted only to vindicate 
his personal and individual rights, and not the rights of 
other creditors, it was held that the suit was not one 
under S. 53 of the T. P. Act. {Thomas, C.J. and 
Chiilam Hasan, /.) FaQIR RuX v. ThAKUR PRASAD. 

194 I.C. 688 == 14 R.O. 6 =1941 O W.N. 801 = 

1941 A L-W. 640 = 1941 A W.R. (C.C.) 222 = 
1941 O.A. 519 = A.LR. 1941 Oudh 457. 

-S. 63 — Applicability — Fictitious gift. See 1940 

Dig., Col. 1159. Hidayat ul-nissa V Jalaluddin. 

191 1 C. 742 = 13 R.O. 278 = 1941 O.L R, 29 = 

A.I.R. 1941 Oudh 95. 


fas amended in 1929), S. 63— Applicability- 

Suit under U. 2l, K. 63 by decree-holder to set aside 
adverse claim order— Prayer for declaration of bogus 
nature of sale deed and for setting it aside as being a 
iraucl on the cieditors — Frame of — Leave under O. 1, 
K.8. C. P. Code— Necessity. See l940 Dig., Col. 1160*. 
Madina Bibi Sahiba z;. Ismail Durga Associa- 
tion. 194 1.0.766=14 R.M. 68 = 

(1940)1 M.L.J. 872. 

S. bZ— Avoidance of transfer^Facts to be 

proved. 

In a suit under S. 53, T. P. Act. the plaintiff cannot 
succeed in avoiding the transfer on the ground that it 
had been made with intent to riefeat or delay the credi- 
tors of the transferor unless he succeeds in showing that 
the transfer, although genuine, was fraudulent within 
the meaning of the section. (Thomas, C.J. and Ghulam 
JiasaHy J.) FaQIR Bux V. THAKUR PRASAD 

194 l.C. 688 = 14 R 0. 6 = 1941 O.W.N 801 = 

1941 A.L.W. 640 = 1941 A W.R. (O.C.) 222 = 
^ 1941 O.A. 619 = A.I R. 1941 Oudh 467. 

3. bZ~Bona fide transferee from fraudulent 
transferee— If protected. See l940 Dig, Col 1160 
Mansing Moti Ram v, b. N. Sinha. 

Q „ 191I.C.639 = 13R.L. 320. 

— » oo^ Burden of proof. 

Ordinarily speaking, when a transaction is attacked 

under S. 53 of the Transfer of Property Act, the burden 
lies on the attacking party to show in the first instance 
that the transaction was a fraudulent one intended to 
defeat and delay creditors. When a Prima facie case 
has been made out onthat basis, then the burden shifts 
Ao the alienee to show that he is a transferee in good 


I T. P. ACT (1882). S. 63. 

faith for valuable consideration. (Wadsworth, /.) 

Narasimhamurthi z/. Maharaja OF Pittapur 

1941 M.W.N. 613 = 64 L.W. 76 = 
^ A I.^ 1941 Mad. 690 = (1941) 2 M.L J. 99. 
S. 63— Form of decree— Decree declaring assign- 
ment of decree void — Duty of Court to make clear as to 
whether it is cancelled altogether or only held void as 
against creditors — Construction of decree. See 1940 
Dig.. Col. 1161. RaMCHANDRA KRISHNAJI V. VlTHU 

Guvjnd. 193LC.79 = 1SB.B. 304 = 

A.LR. 1941 Bom 66. 

" 'S, 53 — Fraudulent transfer — Deed of pi ft by 

judgment-debtor with a view to obstruct and defraud 
creditor — Deed never intended to be acted upon and 

merely colourable transaction — If void against credi- 
tor. 

Where a judgment debtor executes a deed of gift, 
which is merely a colourable transaction never intended 
to be acted upon, and continues, even after the deed, to 
be in possession of the property dealt with under the 
gift deed, and it is found that the transaction is effected 
in order to put obstacles in the way of the decree- holders 
or to defraud them, it must be held that the tran‘=fer is 
void against the decree-holder and he can therefore pro- 
ceed to attach and sell the property. (Harries, C.J and 
Manohar Dill, J.) RaM BeHARI SaHAI v. BINDA 

Prasad. 194LC.46=13 R.P. 661 = 

7 B.R. 680 = A.LR. 1941 Pat. 394. 
S. 63— Fraudulent transfer— What is— prefer- 
ence of one creditor to another. See 1910 Dig., Col. 

1161. Karnidan Sakda V. Sailaja Kanta 
MITRA. 192 1.0. 187 = 13 R.P. 416 = 7 B.R. 830. 

S. 63 Intent to defeat or delay creditors - — 
Evidence of --Inclusion of fictitious debt— Inference. 

The inclusion of a debt in a document of transfer, 
which would otherwise not be within S. 53, T. P. Act, 
x^prima facie evidence of an intention to defeat and 
delay the creditors, and it lies upon the patty who wishes 
to take advantage of the document to show that there 
was no such intention (Wadsworth, J.) NARASIMHA- 
MURTHI V. Maharaja of Pittapur 

1941 M W.N. 613 = 64 L.W. 76 - 
« 690 = (1941) 2 M.L.J. 99. 

® of frauduUnt t^^ansfer — If opett 

way of defence ^ 

W here the plaintiff seeks to recover possession of 
properly on the basis of a trust deed, it is open to the 

defendant to plead by way of defence that the plaintiff 
^hould not be allowed to recover on the basis of the said 
docunient as it was a fraudulent one intended to defeat 

the rights of creditors among whom the defendant is 

one. (R, C. Mitter and Akram, JJ ) JaG.AT KiSHORK 

Acharya V Kula Kamini Dassya. 

197 1.0. 50 = 72 0 L J 420=A.IR. 1941 Cal. 233. 
-S. bZ— Scope— F raudulent transfer— Collusivi 
transfer by debtor to creditor partly in discharge of 
prior debt and partly for fictitious consideration— In- 
tent to defeat or delay creditors present— If to he set 

(tsiae CIS a whole— Creditor if protected to the extent of 
consideration found true. 

Where a transaction is intended to defeat and delay 
creditors, the mere fact that a portion of the considera- 
tion was paid IS no ground for not setting aside the tran- 
saction entirely. When a debtor with a view to defeat or 
delay his creditors colludes with one of his creditors and 

nhuh is partly fictitious and partly made upof a true 

creditor, on the finding that the 

ransaction. as a whole, was a collusive transaction in- 

hould creditors, the transaction 

should be set aside as a whole and the creditor who is a 
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party to the fraud should not be allowed the protection 
of the transaction to the extent of his prior debt dis- 
charged thereby. There is no distinction in this respect 
between fraudulent tiansfers by way of mortgage and 
fraudulent transfers by way of sale. {iVadsivorthy J.) 

NaraSimhamurthi V M.AHARAJA Of Pittapur. 

1911M WN. 513 = 54 L W 76 = 

A.I.R. 1941 Mad 690 ^^ (1941) 2 M L.J. 99. 

~ S. 63 — Single creditor — Representative suit — 
Propriety^ 

Even if a person is the sole and only creditor, he can, 
and has to, sue under S. 53, T,P. Act, in a representative 
capacity, on behalf of the general body of creditors. 
{Roberts, €•/. and Mosely, ,/.) Deokali PaTTAK z/ 
Ramdevi. 1940 Rang L.R. 777 = 19310. 286 = 

13R.R 239 = A IR. 1941Rang. 76. 

S. 53 — Suit undei by creditor to set aside trans- 
fer by debtor made priur to adjudication in insolvency — 
Sanction of Insolvency Court — Necessity. See PROVIN- 
CIAL INSOLVENCY ACI, S 28 (2), 

(1941)2M.L J.684 (P.R.) 

— — S. 63 — Suit under — Onus — Gift by husband to 
wife — Duty of plaintiff to produce best evidence. 

In a suit under S. 53 T. P. Act, the onus of proving 
that the gift by the husband to his wife is fraudulent and 
fictitious, having been effected to defraud the donor’s 
creditors, lies upon the plaintiff where unimpeachable 
evidence is available and is not produced by him and no 
reason is shown for this, he fails to discharge the onus 
on him. {Bennett and Gknl am Hasan, J /.) ABDUL 
Rahman z/. Sultan Begam. 19210.96 = 

3R.O. 322=1941A.W.E (C.C.)33= 
1941 O L,R. 65 = 1940 O.A 1278 = 
1940 0 W.N. 1336 = A I.R 194 Oudh 178. 

■3. 53 — Transfer challenged by defendant creditor 
—Timelimit. 1940 Dig., Col. 1162. MAN SiNGH 
MOTI RAM V. B. N. SiNHA. 

191 1.O. 639 = 13 R.L. 320 

S. 63 — Transfer partly good — Transfer in part 
for consideration but vitiated by fraud — V alidtiy. 

Where part of the consideration for a mortgage 
executed in favour of a creditor is proved to be fictitious 
and this fictitious part of the consideration is put in the 
bond in order to protect the mortgagor's property from 
his other creditors, it is a transfer made to defeat and 
delay creditors and by virtue of S. 53 of the T. P. Act 
it becomes voidable in toto, and cannot be enforced 
partially in respect of the consideration which was actu- 
ally paid. Under the section mere proof of consideration 
by the mortgagee is not enough. The section postulates 
two thingsi—Consideration and good faith, and there 
cannot be any good faith when the mortgagee knows 
that part of the consideration is fictitious and when he 
assists the mortgagor in his device to defeat and delay 
his creditors. {Sen, J.) MmADAR SmOH NAIVAB 
ATT ILR.(1941)lCal 536=1961 0.193- 

74 C L J 121 = 11 K C. 190 = 45 C.W N 498 = 

74 L.li.J. ^ J 1941 Cal. 378. 

gg — Whet is included 

'“fS S. 53, T. r, Acl, i. 

transfer. The mer- t ^ 

out! consideration, the transfer was 

maTwhh Inlno defeat or delay the creditors of the 

Y. D. 1941—71 
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transferor. Each case must be examined on its own 
merits and it must be found upon a consideration of the 
entire circumstances surrounding the execution of the 
deed of transfer, whether it was brought about with a 
fraudulent intent or otherwise. Under the general law 

c o ^ transfer is fraudulent under 

O. 03, r. P. Act, lies on the creditors. {Thomas, C J 

and Ghulam Hasan, J.) Ram RaJ SinGH z/. LaL 
CHANDRA PRATAP SlNGH. 192 I 0 6l9 = 

ISR.O. 376 = 1941 A.W.R. (C^C.) 46 = 
1941 R.D. 42=1941 O.L R. 210 = 1941 O.W.N. 66 = 

1941 O.A. 9 = A.I.R. 1941 Cudh205 

-S. Applicability— Agreement to transfer 

partial interest in property. 

Whether S. SS-A applies at all to an agree- 
ment to transfer a partial interest in property, such as a 
right to win minerals or cut timber or the like. It is at 
least possible that it only applies to an agreement to sell 
or otherwise dispose of the entirety of a piece of real 
property. {Lord Atkin,) S. N. BanERJI v. Kuchwar 
Lime AND Stone, Co., Lld. 1941 O.A. 1026= 

1941 A.W.R. (P C.) 109 = 
A.I.R. 1941 P.C. 128 (P;C.) 

~~f* 63 A— Applicability- Benefit of section if* 
available only to a defendant. 1940 Dig. Col 1162 

Ram Jiawan z/. Hanuman pershad. 

16 Luck. 191. 

S. 63- A Applicability— Contract not complete 
or tnvahd* 

The contract contemplated by S. 53-A of the T P 
Act is a completed contract and a valid contract* A 
person cannot seek the benefit of the section on * the 
basis of a contract forbidden by law or on the basis of 
negotiations which had not matured into a contract. 

{Sen,/.) Bharat Chandra Mohammad ram- 

45 0 W N 4RQ 

Applicability— Contract not specifically 
enforceable, ' 

It is not correct to state that if a contract cannot be 

spedfiallyenforced.S. 53 AoftheT, P. Act will have 

no application. The object of this section is to protect 
persons in cases where there is a contract which cannot 
be proved m evidence or the specific performance of 
which IS barred. {Sen,//) Bharat ChanDRA t/ 
Mohammad Ramjan. 45 o.W.N 489 * 

S. ^Z k.— Applicability— Contract valid in part 

S. 53-A of the T. P. Act contemplates reliance upon 

the entire contract. It does not contemplate the spYit 
ting up of a contract into different parts. If, therefore' 
a contract is partly valid and partly invalid, the section 
cannot be availed of so far as th'e valid part of the 
contract is concerned. (Sen, /,) Bharat Chandra 
V. MOHAMMAD Ramjan. 45 o.W.N'. 489 - 

(as amended in 1929), S. 63- A— Applicability 

—Cosharers — Deed effecting partition of properties— 

Inadmissibility due to non-registration— Co-sharer dis- 
turbed in possession by another co-sharer — Right to sue 
in ejectment on basis of deed. See REGISTRATION 
ACT, S. 17 (1) (b). (1941) 2 M.L.J. 707. 

— S 53-A — Applicability to Punjab. 

Unless S. 53-A can be taken as embodying some gene- 
ral rule of equity which would prevail in India, apart 
from the provisions of the Transfer of Property Act, it 
can have no force in the Punjab, to which it has not 
been applied. {TckChand, Monroe and Beckett, //,) 
Shankri V. Milkha Singh. 43 P.L.R. 666= 

A.I.R. 1941 Lah. 407 (p.B.). 

-S. 53 Pl— A pplicability — Transferee already in 

possession— Continuance of possession pursuant to con- 
tract— Need for proof. 
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In order to avail oneself of the benefit of the provi- 
sions of S 53-A of the T. P. Act, it must be shown that 
the possession refers unequivocally to the contract. 
Where a person is already in possession as lessee and 
continues in possession after the contract for sale, it 
does not necessarily follow that he continues in posses- 
sion in part performance of the contract. He must show 
either from the contract itself or from some other 
evidence that the continuance of his possession was in 
reterence to or pursuant to the coniract for sale. 

J.) Bharat Chandra v. Mohammad Kamjan. 

45 C W N. 489. 

— S. 63*A — Applicability — ^Vriting signed by 
tramferor or on his behalf Necessity — "Signed on his 
behalf" — Meaning of. 

The first requirement mentioned in S. 53-A, T.P. Act, 
as a condition for the applicability of the section is that 
there should be a writing signed by the transferor or on 
his behalf from which the terms necessary to constitute 
the transfer can be ascertained with reasonablecertainty. 
The words “signed on his behalf” in the section mean 
signed by a person who has auihority to bind or repre- 
sent the transferor. {Broomfield and Macklin, JJ ) 
BECHARDAS DAMODARDAS V. AHMFDABAD BOR 

rough Municipality. 43 Bom.L E. 603= 

A.l.B. 1941 Bom. 346. 

S. 53 A — Construction— Complete performance 

or complete willingness to perform by tratuferce~~lf 
condition precedent. 

The third clause of S. 53 A, T P. Act, enacts a condi 
tion that the transferee has performed or is willing to 
pci form his part of the coniract. It is obvious thai it 
is primarily intended for the benefit of the transferee* 
ana when the section speaks of the performance of hi> 
part or willingness to perform his part, it means com 
picic performance or complete willingness to perfotm so 
lar as concerned. It is not a sufficient compliance 
wun this condition that the transferee has performed his 
part ot contract to some extent. {Broomfield and 
Mucklin^ //,) BtCHARDAS DAMODARDAS V. AHME- 

dar n Borrough Municipality. 

g 43 Bom L.E. 603 - A.I.E. 1941 Bom 346. 

63- A — Defence under — Specific plea— Need 
for, 

A defence under S. 53-A of the Transfer of Property 
Act ought to be raised in specific terms, as it involve' 
Questions of fact. {Biswas^ J.) Serajul HOQue v. 
Dwijendra Mohan Sen. 192 I.c. 761 = 

13 E.C. 346 = 46 O.W.N. 240 = A.I.R. 1941 Cal 33 

S. 63-A— Part-performance, doctrine of— If can 

be pleaded by purchaser from Hindu widow, against the 
reversioner. See 1940 Dig . Col 1163. Bai aRam v. 
Kkwalkam. 191 I.C. 881 = 13 E N. 221 

— S. 63- A — Retrospective effect. 

S. 53-A applies to suit instituted after 1st April 1930 
even if the transaction itself was earlier. {Henderson J.) 
JAGAD BHUSAN V. PaNNA LAL. 

A.I.E 1941 Cal. 287. 
■3. 63*A — Retrospective effect, 

S. 53-A of the T.P. Act applies retrospectively to 

transactions completed before the 1st April, 1930 

{Biswas^ jf) Serajul Hoque v. Dwijendra 
MOHAN Sen. 192 1 C 761 = 13E,C. 345 = 

46 O.W N. 240 = A.I.E, 1941 Cal 33. 

8 . 63 A— Retrospective effect— Transfer prior to 

amendment Disputes in Court .‘•ubsequent to amend- 
ment. See 1940 Dig., Col. 1162 Bai. ARAM v Krwal- 
RAM. 191 I.C 881 = 13E.N. 221 

8 . 53 A — Right under — H^hen available. 

S. 53 A of the T. P. Act gives the right to the trans 
feree-defendant to resist the transferor-PIaintiff’s 


T. P. ACT (1882), S. 64. 

claim for possession only when he has himself performed 
his part of the contract or where performance on his 
part was still due, he has offered to perform what 
remained to be performed by him. {Mitter and Biswas^ 

JJ ) Probodh Kumar Das v. Dantmara Tea 
CO., Ltd. 46 C.W.N. 132. 

S 53-A — Scope and effect. 

S. 53 A does not operate to create a form of transfer 
of property which is exempt from registration. It creates 
no real right: it merely creates rights of estoppel bet- 
ween the proposed transferee and transferor, which have 
no operation against third pasons not claiming under 
those persons {Lord Atkin.) S. N. BaNERJI v. 

Kuchwar Lime and Stone Co., ltd. 

1941 O.A. 1026 = 1941 A.W.E. (PC ) 109 = 

A.I.E. 1941 PC. 128 (P.C.) 

S. 53-A — Scope and effect of— Possession by 
transferee — If sufficient to confer title to property. 

S. 53-A of the T. P. Act only enunciates the doctrine 
of part performance and does not in any way invest the 
transferee with any title to the property of which the 
transferee might have taken possession. {Collister 
and Bajpai, JJ.) KUNJAMAL & SONS, In re. 

. _ 19411 T.E. 368. 

Scope — If can be availed of by trans- 
feror for founding suit for damages for breach of con- 
tract. 

S. 53- A» T. P. Act. according to its terms, debars a 
transferor from exercising rights which he would have 
apart from the agreement. Although there is an excep- 
tion to this disablement in the words “other than a right 
expressly provided by the terms of the contract,” it is 
clear that the transferor cannot in any case derive any 
rights from the section which are inconsistent with the 
conditions subject to which the section comes into opera- 
tion. Since it is a condition precedent that the trans- 
feree shall have performed his part of the contract or 
should be willing to perform his part of the contract at 
the time when the section is sought to be made use of i 
which is the material time, it necessarily follows that a 
suit by the transferor for damages for breach of contract 
can never be founded upon S. 53-A. {Broomfield and 
Mackhn, JJ) BfCHARDAS DAMODARDAS r. AHMEDA- 

bad Borrough Municipality. 43 Bom L.E. 603= 

A,I,R.1941 Bom. S46. 

S Agreement of sale— Effect of— Mortgagor 

entering into agreement of ssle with third Person before 
mortgage but completing sale after mortgage— Right of 
mortgagee to precedence over purchaser. 

An agreement of sale gives the put chaser an equitable 
title as owner in the property concerned. But, ordinarily, 
this is gcK.d only against the vendor himself, and does 
not operate against a person who obtains a legal interest 
in the same property in good faith without notice of the 
equitable title. Consequently, where the mortgagor 
enters into an agreement to sell property with a third 
party before mortgaging the same property and the sale 
IS completed after the mortgage, the mortgagee if he had 
acted in good faith and had no notice of the agreement 
of sale is entitled to precedence over the purchaser. 
{Beckett. /) JaLaL UD-DIN v. MlRAN BaKHSH. 

194 I.C. 787= 14E.L 10 = A.I.E. 1941 Lah. 240 . 

— — S. 64 — Contract to sell land— Subsequent attach- 
ment of land in execution of decree against owner — • 
Lffect— Sale in pursuance of contract— Subsequent 
Court sale in execution— Vendee under sale in pursuance 
of contract— Title of. See C. P. CODE. S. 64. 

« , (1941)2M.L.J.722. 

— — S. h^-Sale of property worth less than 100 Rs. 

-Modes available-Defect in one mode-2 f can impair 

the other properly carried out mode. 
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T. P. ACT (1882), S. 54. 

In the case of property worth less than Rs. 100 there 
are according to S. 54, Transfer of Properly Act, 
obvioQsly two methods of transfering title (1) registered 
instrument and (2) delivery of the property. Any defect 
in one mode cannot obviously impair the validity of the 
other mode if properly carried out. If there is delivery 
of possession in lieu of the receipt of consideration, 
there is nothing more required to effectuate the sale. A 
superfluous unregistered sale deed cannot invalidate the 
sale otherwise valid. {Niyo^i, /.) Jamna PraSAD 
V. SINGHAI BaNSIDHAR. 1041 N.L. J. 643. 

™*Ss. 54 and 9 — Scope and applicability of S. 54 — 

‘ Other intangible thing’, meaning ol — Licence to sell 
electricity — 1 ransfer, if can only be by registered instru- 
ment. See 1940 Dig., Col. 1164. Manmohan DAS v. 
Official liquidators. 192 1.C. 367 = 13 E A. 318. 

- S. 65 (3) — Construction — Land forming bloc— 
Sale in different parcels :o different persons — Covenant 
to produce title deeds when called upon — Sale of remain- 
ing plot comprising largest area — Right to title-deeds — 

• Covenants in prior sale-deeds to produce — If bar — Duty 
of last purchaser to indemnity vendor. See 19-10 Dig., 
Col. 1165, KHANDERAO SHIVAJIRAO GaFKWAR V. 
D. D. RomEk .I.L.E. 19411 Bom. 55= 13 E B. 297 = 

19210. 846=A.LE. 1941 Bom. 48 
' S. 65 (4) {yi)-‘Vefidor having part of purchase 
price with vendee tor payment to mortgagee — Pre emptot 
depositing amount of pre-emption decree in Court and 
withdrawing part of amount for payment to mortgagee 
— Vendee and pre~emptor both defaulting—^V endoVs lien 
— If extinguished. 

The vendor of property subject to a mortgage left a 
part of the purchase price with the vendee who under- 
took to clear ofi the mortgage by paying the same to the 
mortgagee. Subsequently a preemption suit in respect 
of the properly sold was decreed and the pre-emptor 
deposited the amount mentioned in ihe pre-emption 
decree but subsequently withdrew part thereof for pay- 
ment to the mortgagee but neither the vendee nor the 
pre-emptor or his transferee with notice of non payment 
paid anything to the mortgagee. It was contended that 
title passed to the pre-emptor on his depositing in Court 
the amount as determined in the decree and that he was 
under no farther liability to discharge any obligation 
which the vendee might have undertaken in the sale-deed 
or which might have been imposed upon him by opera- 
tion of law and the unpaid vendor s lien was extinguish- 
ed by the deposit of decretal amount. . » 

Held, that on the facts as proved in the case the hen 

was not extinguished by the deposit c f the pre-emption 


yin Court and that the vendor naa a suosisuug 
e for the unpaid amount on the property which he 
entitled to enforce both against the pre-emptor ab 
LS his transferee with notice of non payment. ^1 ek 

I.L.E. (1941) Lah.668 = 196 I.0.78b- 

E.L. 98 = 43 P.L.E. 450 = A.I.B. 1941 Lah. 10. 

-S Applicability to Ptinfah. ^ 

hough the Transfer ^f 

dance with XX/f // ) ShaNKRI n- 

Chand, Monroe and Beckett, yy p l 3. 656 = 

;ha Singh. ^ ^ ^ Lah.'407 (F.B.) 

71882 before amendment in 1929), S 56 (6) 
beiore am purchaser allowed 

Contract ot of purchase price 

.uesiionof slalutory 


T. P. ACT (1882), S. 68. 

charge under S, 55 (6) [b) raised in trial Courts 
Appellate Court, if can entertain such question — B's 
possession, if amounts to sufficient notice, 

B, who had entered into a contract to purchase certain 
property from A. cancelled the contract but was allowed 
to remain in possession of the property until the pur- 
chase price which he had paid was repaid to him. In a 
suit for possession by C. who had purchased the pro- 
perty subsequently from A, B pleaded the novation of 
the contract under which he was allowed to remain in 
possession till payment but failed to prove the novation. 
Except this contractual charge, no question of statutory 
charge, under S. 55 (6) [^b) was raised in the pleadings 
and no issue was framed thereon. 

Held, that it was not open to the High Court in 
appeal to entertain this question of statutory charge 
under S. 55 (6) (^) as it involved the issues of fact 
which had not been raised or considered, viz., (1) whe- 
ther .6^ had improperly declined to accept delivery and 
(2) Vkheiher C had notice of payment by B to A. 

Held further, that B's possession was not sufficient 
notice within the meaning oi S. 55 (6) (^) as possession 
by a tenant is not notice ot the lessor's title, unless the 
transferee had in fact learnt that the rents were paid to 
him. ^Lord Thankerton.) M.M.R.M CHETTIaR Firm 
i. S.R.M.S.L. CHtniAR Firm. 196 I.C. 9 = 

19410.L,R 662 = 64 L.W. 287= 
1941 A.W.E (Eev.) 664 = 1941 O.W.N. 1030 = 
14 E.F.C 3= 1941 E.'W.N. 546 = 1941 E.D. 780 = 
1941 A.L.W. 869 = 46 C.W N. 67 = 7 B.R. 896= 
1941 O.A. 698 = A.1.E. 1941P.C. 47 (P.O.). 
Ss. 56 and ^1 — Applicability ~ N. JV. F. 

Province. 

Ss. 56 and 81 of the Act do not apply to N.-W. F. 

Province but their principles are applicable as principles 
of equity, juslice and good conscience. Equity demands 
that the mortgagee should not be permitted to unequally 
distribute the Diorlgage money on two difierent pro- 
perties and to release one lightly and burden the other 
more than it normally should be. A pro rata share 
should be recovered from the property which has been 
proceeded against if the mortgagee has released another 
property which was also liable for the security. {^Mir 
Ahmad and Soofi, JJ.) ABDUL QaYUM KhaN v. MT. 

TURI. 196 1.0. 322=14 B.pesh 16 = 

A.I.B. 194iPeBh.49. 
(as amended in 1929), s. 66— Scope— Ex- 
haustive character of — Powers of Court to allow 
marshalling under O. 34, Rr. 4 and 5, C. P. Code. See 
1940 Dig., Col. 1166. Venkanna v. Ramanna* 

191 I.C. 719 = 13 R.M, 604 = (1940) 2 M.L.j. 27. 

Ss. 68 and lOO^Construction of deed^ A 

borrowing sum from B and mortgaging certain proper- 
ties— Consent decree creating charge in favour of C on 
same properties— Further advance B to h secured by 
instrument called further charge— Instrument incorpo^ 
rating provision in first mortgage regarding transfer 
of property to mortgagee— If amounts to mortgage— 

right of property over C. 

A borrowed a sura from B and mortgaged certain pro 
perties by way of security. A charge was created after- 
wards in favour of C by a consent decree. Subsequent- 
ly B made a further advance to A and this som^ was 
secured by an instrument described as a further charoe 
The deed provided that all the hereditaments comprised* 
in the first mortgage would be security for the payment 
of sum advanced under first mortgage as well as the 
further advance. The provision in the first mortgage 
deed transferring the property to the mortgagee by way 
of security was also incorporated in the deed of further 
charge, 
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T. P. AOT(1882;, S.68. 

Held, that the deed of further charge was a transfer 
and therefore a mongage within the meaning of S. 58. 
The rights of B under the deed of further charge ranked 
in priority to the rights of C under the consent decree 
{PanJiridge, J,) BHUPATI BANERJEE V BON 
Behary ROY. 396 I.C. 866 = 14 R.C- 139 = 

A.I.E. 1941 Cal. 436. 

Ss. 68 and 105 — Description as lease but really 

a mortgage — tffect. See 1V39 Dig., Col. 1102. 
JABBARSHAH V. KANCHEDILAL. 

I.L.R. fmijNag. 203. 

— S. 68— Sale or mortgage — Determination — 
Reference to surrounding circumstances— Permissibility 
— Tests to be applied. 

The question whether a sale deed and a contem- 
poraneous agreement record an out and out sale with a 
contract or condition for repurchase or record a transac- 
tion of mortgage, is in the first instance one of construc- 
tion of the deeds in question. But a number of sur- 
rounding circumstances uniler which the transaction 
came into existence, can be taken into consideration by 
Court. The crucial test, in such cases, is the intention 
of the parties. It is not satisfactory to apply the test 
whether the relationship of debtor and creditor is created 
by the document. Where the deed emphasises the 
transferee being a representative of the vendor, it would 
seem to suggest that the transferee is regarded as being 
or be ng expected to be only a temporary transferee. 
Where parties areMahomedans there is a certain amount 
of presumption in favour of the transaction being a mort- 
gage concealed under the cloak of a sale deed with a con- 
dition for repurchase. Where a period of 15 years is fixed 
for repurchase at the same price the probabilities are’ in 
favour of mortgage rather than sale. {Yorke and 
Bennett, //.) MehDI HUSaiN v. MOHAMMAD JAWAD. 

194 I.O. 417 = 13 R.O. 606* 
1941 A.W.E. (C.C ) 196=1941 AL.W 698 = 
1941 O.A. 491 = 1941 O.W.N. 760 = 

A.I.R. 1941 Oudh 479. 

S. 68 (b)— Simple mortgage— Personal liability 

— Presumption. 1940 Dig., Col. 1166. Om Par- 

kash 2/. Mukhtar Ahmad 

I.L.R. (1941) Lah. 601 = 13 E.L. 482 = 

193 I.O. 789. 

—S.68 (b) and Usufructuary mortgage — 
Provision for recovery of money if postession not given 
— Nature of mortgage~~Remedy of mortgagee when pos- 
session not given 

Where in a usufructuary mortgage it is provided that 
if the mortgagee did not obtain possession or if he lost 
possession he could recover his money and interest by 
sale of the mortgaged or any other properly of the mort- 
gagor, it amounts to an implied agreement that the mort- 
gagor will give possession to the mortgagee and whether 
the deed is considered an usufructuary or an anomalous 
mortgage, there is no reason why effect should not be 
given to the agreement. The mortgage is certainly not 
a simple mortgage, though it may be considered a com- 
bination of a simple and an usufructuary mortg.ige. It 
isopen in either case to the mortgagee to sue either for 

possession or for the mortgage money. {Bennett^ /C) 

Ram Padarath Singh v. nimar Singh 
1971.0.164 = 1941 O.A 926-- 1941 A.L.W 1035 = 
1941 A.WR (0.0.) 349 = 1941 O.W.N. 1220 

8. 68 (c) ViOviBO’-E/feci of. 

The effect of the proviso to S. 58 (r), T.P. Act, is only 
that a transaction of mortgage by conditional sale shall 
not be deemed to be a mortgage unless the condition of 
reconveyance is embodied in the document. It does not 
necessarily follow that if the condition is embodied in 
the document the transaction shall be deemed to be a 


T.P. ACT (1882), S. 60. 

mortgage. {Bennett and Madeley, //.) ShAMBHU 
Singh v. Jagdish Bakhsh Singh. 

196 I.C. 828 = 14 E 0. 123= 1941 O.A 722= 
1941 AWE. - Rev.) 757= 1941 O.W.N. 994= 
1941 O.LE. 626 = 1941 A.L W. 852= 

A.I.E. 1941 Oudh 682. 

Ss. 58 (d^ and 68 — Applicability — Usufruc~ 

tuary mortgage' Rehan deed — Executant undertaking to 
deltier possession to person advancing money and autho' 
rtzing him to retain possession until repayment — Effect 
of — Non delivery of possession by executant — Suit for 
possession — Maintainability. 

A deed stjled as rehan recited that the mortgagor 
executant bound himself to deliver possession of the pro- 
perly In Jeth 1341 F authorized the mortgagee to retain 
possession till Jeth 1350 F, when the executant bound 
himself to pay the money, which was spoken of as rehan 
money. It further provided that the mortgagee would be 
entitled to retain pos>ession until pajment of the money 
advanced. The deed was executed on 6 — 6—1933, but 
possession was never delivered to the mortgagee and the 
latter on 6— 6—1936, brought a suit for recovery of pos- 
session. It was pleaded that there was no hypothecation 
clause in the deed as is commonly found in sindlar 
deeds, that the plaintiff was not a usufructuary mort- 
gagee and no decree for possession could therefore be 
pas'-ed. 

Held, (l) that the deed was a usufructuary mortgage 
deed coming under S 58 {d) of the T. P. Act, as 
amended in 1929, and that the plaintiff must be held to 
be a usufructuary mortgagee ; (2), that since he was not 
put in possession as stipulated in the deed he was enti- 
tled under S. 68 of the T. P. Act either to a decree for 
the amount lent by him or for possession of the property 
{Harries, C.J. and Maih^har Lal^ /.) HARNATH 

Singh v. Maiya Ambika Devi. 193 1 0. 272= 

7 B E. 612 = 13 E.P. 671= 1941 P.W.N 606 = 

A.I.E. 1941 Pat. 301. 

S. 68 (e) — English mortgage — Rents and profits 

—Mortgagee’s right to, upon foreclosure — Receiver 
appointed in suit. .Srr 1940 Dig. Col. 1 167. PRUDEN- 
TIAL Assurance Co., ltd v J. C. Galstaun. 

1911.0.659 = 13 E.O. 262. 

S. 69 — Applicability — Mortgagee in possession 

even prior to mortgage. 

Whether S. 59, T. P. Act, applies only if In 
pursuance of the mortgage possession is delivered. 
{Sathe, J.M.) Ram NATH ShUKLA V. JAGESHAR 
KOHar. 1941 R.D. 718(2) = 

1941 O.A. (Supp.) 621 (1) = 
1941A.W.E (Rev.) 681(1). 

S. 69 — Rule as to attestation of mortgage— If 

applicable to registered hypothecation bond of a fund in 
Court. 

On a question whether a registered bond hypothecat- 
ing a fund in Court executed by the first defendant, but 
not properly attested, would operate as a valid hypothe- 
cation. 

Held, that the provision regarding attestation in S. 59 
of the Transfer of Property Act was not applicable to 
a case of hypothecation of movables and therefore the 
bond operated as a valid hypothecation of the fund in 

Court. {Somayya, J.) VaSUDEVAN NaMBUDRIPAD 
V. Maria Kutti Umma. 1941 M.W.N. 761 = 

64 L.W. 233 = A.IJl. 1941 Mad. 806 (2) = 

a .n . (1941)2M.L.J.m 

OB. 6U and 82 — Applicability and scope — Land- 
lord taking mortgage of half share in tenure and obtain- 
ingdecree on mortgage-Sale— Purchase by landlord 
subject to rent decrees in his favour against whole pro- 
petty— Effect on right to execute rent decrees against 
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T. P. ACT (1882). S. 60. 

other half share — Whole rent decree if extinguished and 
discharged — Right of contribution — Separate suit to 
enforce— Necessit>—C. P. Code, S. 47. .SV<* 1940 Dig., 
Col. 1168. pPABHU Ram V Kameshwar Pkasah 
Singh, 1940 p.w.n, 990 

— -S. — Pieienieal redempiion— Permissibility- 

Integrity of mortgage split lip by reiemption by one of 
co~mortgagori. 

Piecemeal redemption must be allowed if once the in- 
tegrity of the mortgage has been split up owing to re- 
demption by one of stVrral co-mortgagors. {Beckett^ J.) 
Phul.a Singh j-. Harnaman. 43P.L.R. 706 = 

A.I B 1941 Lab. 421. 
— — S. 60, last paragraph — Scope — If governs 
S. 82— “Remaining due" — Meaning of. See T. P. 
act. S. 82. (1941)2 M.L.J. 620. 

■ ^as amended in 1929 ', S. 66 -a— Scope— if 

retrospective, '^ee 1940 Dig,, Col. Il70. PUNDA) I 
KAKSHUDU V. KoNUAYYA. 193 I.C. 366 = 

13 R.M. 659=(1940) 1 M.L J. 601. 

S. 67 Scope of —English mortgages execut- 
ed prior to \si /ipril, l930— Suit on Slit h mortgages— 
Limitation — Limitation Aet, Arts, l32 ana 147. 

The effect of S. 3l (ir), read with S. 63, of Act XX 
of 1929 is that so far as English mortgages executed 
prior to the 1st April, 1930, are concerned, they must be 
deemed to be outside the scope of the amendment made 
by substitution of the new Cl. (a) in S. 67 of the T. P. 
Act. This being so, suits on such mortgages must be 
held to be governed by Art. 147 and not by Art. 132 of 
the limitation Act. {Edgley and Biswas^ /J.) 
SARADINDU MUKHERJEE V. Jaharlal AGARWALLA 

74 0.L J. 61 '==46 C.W N 83. 

g 67 -A— Applicability— Two successive mort- 


gages in favour of same person — Amount on later 
mortgage becoming due earlier than on 6rst mort- 
gage-Sale on the later subject to the earlier mortgage— 
Property, if can again be sold on the first mortgage. See 

1940 Dig , Col. 1170. Munnalal v. Singhai Komal 
Chandra. 192 1.O. 261= 13 E.N 227= 

A.I.R. 1941 Nag. 3. 

S. 67-A— If controls S. l7, Court-Fees^ Act. See 

Court Fees act, S. i7 and t.p. act, s. o7-a. 

1940 Eang.L.E. 767. 

S. 68 (1) (a.)— Applicability— Personal covenant 

to. pay— What amounts to— Mortgage bond— Provision 
for redemption at expiry of specified term— Deed to hold 
good until payment in defanlt of payment at expiry of 

Urm—Suit for mortgage-money— Maintainability, 

A mortgage bond after reciting that the mortgagor 
had on taking Rs. 435 by way of rehan money paying no 
interest let out in rehan and pledged the whole and 
entire land owned and possessed by hirn, etc., provi- 
ded inte* alia, “when the term of this deed will expire 
in the month of Bhado 1338 Fasli, then at that time the 

executant on paying the entire mortgage-money will get 
executant o p y b redeemed. In case of 


back the deed and rehan 
non payment, this deed with all the above condi.on^ 

will orecisely remain in tact and hold good till payment 
of the said money, that is, for rime years frorn 

1334 to 1342, when we shall pay the said rehan money 
we sh^l pay t towards the end of Bhada of any year 
Hdd that there was no covenant by the mortgagor 
to S mortgage m_oney , . nowhere d.d^.he^mort 


T. P. ACT (1882), S. 69.A. 

gage money did not he. {Harries, C,J. and Pazl Ali, 
/,) JAMUNA bINGH V. SHEONANDaN SINGH. 

194I.C. 392 = 13 R.P. 713=7 BR 768 = 
22 P.L.T. 629 = 1941 P. W N. 649 = 

A.I.R. 1941 Pat. 486. 

S. 69 Applicability— s power of sale 
Without intervention of Court — If can ke conferred by 
a mortgagor who ts the manager of a joint Hindu 
family -Power of sale — If can be conferred on second 
mortgagee when first mortgagee was not given such 
power 

S. 69 of the Transfer of Property Act applies to 
Hindus and the manager of an undivided Hinau family 
in creating for a family purpose a mortgage of immov- 
able property belonging to the family in Madras City 
may confer on the mortgagee a power of sale which can 
be exercised wiihout recourse to the Court, There is 
nothing in 69 of the Tiansfer of Property Act to pre- 
vent a mortgagor giving to a second mortgagee, a power 
of sale, even when he has not given a similar right to 
the first mortgagee. {Leach, C.J and Chandrasekhara 
Aiyar, J.) PakaMaNAND DOSS ( HOTA I OSS v. 
NAN^ULAL KaNJI. .64 L.W 666 = 

„ (1941) 2 M.L.J, 923. 

S. Qd— Power of sale— Validity— Clause giving 

mortgagee power to postpone sale— If illegal— Power '"to 
buy in or rescind or vary any contract of sale'"— If bad, 

A power of sale must include all steps which are 
necessary to be taken in that connection and it neces- 
sarily includes a power to postpone the sale. In order 
to make a power bad. there must be words in S. 69 
which render the whole power invalid inlaw. If the 
mortgagor contends that a clause in a mortgage deed 
conferring a power of sale restricts in anyway the 
power of the parties to enter into a contract, the burden 
is on him to show that the words of S. 69, T. P. Act, 
prevent an agreement between the parties as embodied 
in the mortgage. A power to sell is a power to sell 
either now or at a later date ; and a clause which gives 
power to postpone the sale is not against the words of 
S. 69, T. P. Act, and is not illegal. Nor is a power ' to 
buy in or rescind or vary any contract of sale” bad and 
against the words of S. 69. Such a clause containing 
[he words buy in' cannot be taken as piving the mort- 
gagee a right to buy the property for himself and would 
not violate S. 69 in any manner. (Hania, /.) MUL- 
raj ViRji V. nainmal Pratapchand. 

43 Bom.L.R. 890. 

S. 69 fc ) — *‘Power of sale* — Meaning of. 

The words “power of sale” in S. 69 (c) of the T. P. 
Act refer to a clause to be expressly included in the 
mortgage and must be understood to mean what is 
ordinarily known and understood in conveyancing by 
that expression. It is a well-known expression in con 
veyancing and is a technical one. (Hania, /.) Mulraj 
V iRji V. Nainmal Pratapchand. 

43 Bom.L.R. 890. 

S. 69 A — Deed appointing receiver — Provision 


entitling him to carry on mortgagor's business — Recei^ 
ver's authority to pay mortgagor's prior debt. 

A provision in a deed appointing a receiver under 
S. 69*A of the T. P. Act, which entitles him to carry on 
the business of the mortgagor as before, does not carry 
with it an implied authority to meet the liability which 
the mortgagor himself had incurred in respect of trans- 
actions which took place prior to the date of his appoint- 
Bhado l;)^o or «i ar the end of mefit. The receiver has all the rights and liabilities 

provision thit the bond may be redeemed at t prising out of the new transaction^ into which he enters 

Su^i^^R.butifit wasnot, the term of the bond affected by any equity which 

mav be enforced against the mortgagor. {Derbyshire 

C.J, and Mukerfea, J,) BanERJEK & CO, v, WlLpREp 


to repay ^ money at the end 

IS 1338 or at any other time ; there was merely 
provision that t 

sfSsS'SStS 
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T. P. ACT (1882). S. 69-A. 

JOHN Younie. 195 LC. 141 = 14R.C. 60 = 

45 C.W N. 169 = A.I.R. 1941 Cal, 308. 

h.^Position of receiver —Authority to pay 
unsecured debt of mortgig r. 

A receiver appointed under S. 69 A of the T. P. Act is 
undoubtedly an agent of the mortgagor as laid down in 
Cl. (3) of that section. The effect of that, is that the 
mortgagee is not liable in respect of any default commit* 
ted by the receiver and the sole responsibility for acts 
and omissions on the part of the receiver rests on the 
mortgagor alone. But that does not entitle the receiver 
to pay out of the funds in his hands an unsecured 
creditor of the mortgagor before the dues of the 
mortgagee are satisBed. {Derbyshire. CJ. and Mukcr^ 
tea, /.) BaNERJEE & CO. v. WiLFKED JOHN YOUNIE. 

195 I.O, 141 = 14 R.C. 60 = 45 0 W.N. 169 = 

A.I R. 1941 Cal. 308. 

S. 69 (2) (a) — Scope — Notice of three months — 
If imperative. 

The right conferred by S. 69 (2) on the mortgagee is 
the right to exercise his power of sale only upon fulfil- 
ment of one of the two conditions mentioned in S 69 (2). 
The notice required by S, 6 > (2) (, 2 ) is not only neces- 
sary but imperative, and even tht period of three months 
cannot be curtailed by agreement of parlies. {IV.tiia. 

J.) Babamiya Mohidin Shakkar Jehangir 
Dinshaw. 43 Bom-L.B. 553= 

A.LR. 1941 Bom. 339. 

"S. 70 — Accession — Superstructure built on mort- 
gaged site. 

The superstructure built on the mortgaged site is an 
accession to the mortgaged property within the meaning 
of S. 70 of the Act; and it is as much available to the 
mortgagee as the site. {Mir Ahmad and Soofi,JJ) 

Abdul Qavum Khan r. mt. Tuki. 196 1 0. 322 = 

14 R Pesh. 16 = A.IB. 1941 Pesh 49. 

“^—"^S.lO-^Applicability— Mortgage of proprietary 
share — Reservation of occupancy rights in sir lands only 
Transfer of eQuity of redemption and a subsequent 
surrender of occupancy rights to the transferee -Effect. 

Where a mortgage of a proprietary share including r;> 
lands contained an exception reserving the occupanc) 
rights in sir lands and the mortgager transfers the 
equity of redemption and surrenders his occupancy rights 

to the transferee, there is no disappearance of tenancy 

rights so as to improve the security of the mortgagee 
which could be regarded as an accretion under S. 70, T. 
P. Act. It is not a case falling under S. 70. The excep- 
tion in the mortgage cannot be construed so as to make 
It disappear when the lands ceased to be sir. {Stone 
C./. and Bose, J.) GOVINDRAO y. RaDHAKISAN. 

1941 N.L.J. 36. 

— S, 72 (3) and United Provinces En 
cumbered Estates Act, S. 35 — Expenses of suing for 

Possession — Recovery in proceedings under the U P 
Encumhered Estates Act, 

Where to work out his rights under a deed of mort 
gage, the mortgagee has to sue for possession, the 
amount spent in such a suit in getting a decree for pos- 
session is money spent in making good his title ag.iinst 
the mortgagor which he is entitled to spend under S. 72 
(3) of the T, P. Act. Where such a mortgage is the 
subject of proceedings under U. P. Encumbeed Estates 
Act, the amounts so spent can be recovered in those 
proceedings because the effect of the U. P. Encumbered 
ti^tates Actisonly that the mortgaged property is re- 

hy proceedings under it. Hence the same prin- 
iples which would have been applicable, had a suit for 

ale or redemption been brought, should be applied in 
such cases. {Yorhe and Agarwal, //.) MahOMED 


T P. ACT (1882). S. 76. 

Ejaz Rasul v. Saivid Ali Mahomed. 

194 LC. 616=1941 O.A. 606=14 R.O. 18 = 
1941 RD, 431 = 1941 A.L.W.613 = 
1941 A. W.R. (Rev ) 618 = 1941 O.LR 512 = 
1941 O.W.N. 768 = A.I.R. 1941 Oudh 498. 

^S. 73— .Sale of mortgaged property for arrears of 
revenue — Surplus sale proceeds— Mortgagee’s claim to 
as against attaching money decree-holder. SeeC.V, 
Code, O. i, R. lO. 7 cut L.T. 49 

* S 76— Liability to keep accounts— When arises. 

See 1940 Dig., Col., Il7l. ANGNU RaM v. BhIKHI. 

191 1.C. 716 = 13RO. 269=19410LR 13 = 

A.LR. 1941 Oudh 84. 

S, 76 (b) — Mortgagor taking mortgaged pro- 
perty oil lease from mortgagee — Mortgage deed provid- 
ing for payment of interest and also for crediting rent 
paid towards interest — Mortgagor making default in 
payment ot rent and right to recover it becoming time 
barred Mortgagee's right to recover interest. See 1940 
Dig., Col. ii72. Ghulam MaHO.MEL) v. Rajeshwar. 
l.Ii,R. (1940) Lah.658 = 192 1.c. 606 = 13 R.L, 386. 

j"S. 76 (c) — Rent paid by moitgagor — Mort- 
gagee’s liability to account— Redemption suit. See 1940 
Dig., Col. 1172. SUBKDAR MlAN v. SHEO SHANKAR 

1940 P.WN. 1028. 

^ ® (c) — Scope— Usufructuary mortgagee from 
itssee LiabHity to landlord of fnortgagor-^Ltssor^s 
right to proceed against mortgagee for rent. 

S. 76 of the Transfer of Property Act deals only with 
the relative rights and duties of the mortgagor and 
the mortgagee, and cannot confer on a landlord the 
right to proceed directly again>ta usufructuary mort- 
gagee from his lessee for rent or jodi due to him. 
{King. /.) GoVINDARAJULU NAILU V GoPALA- 

Swamy Chetty. 63 L.W. 153 = 

1941 M. W.N 185 = A.LR. 1941 Mad. 401 = 

(1941) IM.L.J. 226. 

“Ss. 76 (h) and 77 — Applicability and scope — 
Mortgag.e from lessee in possession— Undertaking to 
appropriate rents and profits and to pay rent to superior 
landlord -Failure to pay — Decree for arrears of rent 
against mortgag.>r and mortgagee— Execution barred— 
Redemption suit— Mortgagee's liability to account for 
rents unpaid by him. 

A lessee from a jennii executed a usufructuary mort- 
gage of his interest under which the mortgagee was to 
remain in possession enjoy the profits in lieu of interest 
and to pay the rent due to the lessor (jenmi). At the 
end of three years the mortgagor was to get back 
possession on payment of the principal amount only. 
The mortgagee did not pay the rent due to the lessor for 
several years and the latter sued both the mortgagor and 
the mortgagee for possession of the property leased and 
for arrears of rent and obtained a deciee. He, however, 
allowed the decree to become barred by limttaticn and 
lost all his right to the property and to the arrears of 
rent by his inaction. The mortgagor sued the mort- 
gagee for redemption and claimed an account from the 
mortgagee of the amount which the latter ought to have 
paid to the lessor- jenmi as arrears of rent out of the 
receipts from the mortgaged property. 

Held, that the effect of the document was to take the 
mortgage entirely out of the purview of S. 76 (4), T. P. 
Act, and deprived the mortgagor of the benefit of that 
clause, and as the lessor did not insist on the payment of 
the rent, his inaction enured to the benefit of the mort- 
gagee. not of the mortgagor. As there was a contract to 
the contrary within the meaning of S. 77, T. P. Act, 
S. 76 {h) could not apply. {Leach. C.J. and Knshna^ 
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T. P, ACT (1882), S. 76. 

swami Ayyangar^J) PaRU Amma z/. KeLU Kurup 

mi M.W.N. 239 (2)=^ 63 L.W. 300 = 

619 = (1941) 1 M.L.J, 484. 
S. 76 (h) — Applicability — Conditions — MjH- 

gagee in possession as tenant upon tent under lease not 
connected with mortgage — Liability to account. 

For S. 76 {h)y T. P. Act. to be applicable the posses- 
sion of the mortgagee must be mart ga gee i 2 .nd for 

the mortgagee in possession to be held liable to account 
under S. 76 {h), it must be proved that the mort- 
gagee had receive! possesrion by virtue of the agreement 
of mortgage. S. 76 {/i) has clearly no application to a 
Case where the mortgagee is m possession not as mort- 
gagee but as a tenant on rent under a lease which has 
nothing whatever to do with the mortgage ; in such a 
case possession is in no way referable to the mortgage 
and the mortgagee is not liable to account. {Chatterii 
and Meredith. JJ.) GULAB CllAND PkaSAD v. RaM 
Kumar. 193 I C 633= 13 E.P. 601 = 

22 Pat.L.T 230 = 7 B R. 654 = 
A.I.R 1941 Pat 296. 

S. 76 (h ) — Costs of rent suits filed by mortgagee 

in possession — Right to recover. 

Where a mortgagee is in possession and has to 6le 
suits for recovery of rent from the tenants, it is an act 
of management and hence the expenses incurred in con- 
nection therewith are recoverable under S. 76 (h) of the 
T. P. Act. {Vorhe and AgarwaL JJ.) MAHOMED 
Ejaz Kasul V. Saivid All Mahomed. 

194 I C. 615 = 1941 0 A. 506 = 14 RO. 18 = 
1941 RD 431 = 1941 A L.W. 613= 
1941 A W.R (Rev.) 618 = 1941 0 L R. 612= 
1941 O.W.N. 768 = A I.E. 1941 Oudli 498. 

■ -S. 77 — Mortgagee in possession — Right to claim 

shortage in profits and interest thereon. 

Where there is no provi-ion in a mortgage deed that 
the interest be not a charge on the property, but an 
undertaking is given by the mortgagor that he would 
make good to the mortgagee any deficiency in interest 
from his other properties, any shortage in profits, while 
the mortgagee is in possession of the property can be 
claimed by him but only he cannot claim interest on the 
shortage. {Yorke and Agarwal. JJ,) MaHOMED 

Ejaz Rasul z/. Saiyid Ali Mahomed. 

194 1 0.616 = 19410 A 606=14 E.O. 18 = 
1941 E D. 431 = 1941 A L.W. 613= 
1941 A.W R (Ee\^.) 618 = 1941 O.L E. 612 = 
1941 O.W.N.768 = A.I.E. 1941 OudL 498. 


S. Applicability— Conditions, 


Where two properties have been mortgaged to a per- 
son who has obtained a decree on the mortgage, and one 
of them has been subsequently mortgaged to another, 
the latter would come within S. 81, T. P. Act and can 

claim a right to marshal provided the exercise of such 
right is not to the prejudice of the prior mortgagee or of 
any other person having interest in any of the s* 

But where the property is found not to be worth any 
thing like the amount due under the mortgage, the sub- 
seauent mortgagee has no right of marshalling, because 
rompeUh/pfior mortgagee to sell that 

would be prejudicial to him. 

SiTh P.W N 682 
!^S8' 81 and 66-Applicability-N.-W. F. Pro- 
Vince, .y.. T. P. ACT, Ss. 56 AND 8^1, 

S. 82-^PP/.Va«AVF Z 
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T.P ACT (1882), S. 82. 

Principle— Yalue of property to be taken—Material 
date for constde?tng—S. 60. 

Although b. 82. T. P. Act, may not in terms apply to 
the case ot a suit for sale by a mortgagee who has pur- 
chased the equity of redemption of a portion of a niort- 
gaged properly agdinsl the mortgagor or any other per- 
son who may be interested in the other portion of the 
mortgaged property, the section lays down a genera] rule 
and the iaM clause of S. 60, T. P. Act, is an instance cf 
the application of the lule lo a mortgagee who happens 
to acquire a share of the equity of reoemption If a 
mottgagee happens to purchase a portion of the mort- 
gaged property, there would be a merger and extinction 
of liability under the mortgage to that extent, and in the 

ab-ence of any other circumstances showing that it is 

for the benefit of the mortgagee to keep his mortgagee's 
lights alive or that he declares his intention either ex- 
pressly or by necessary implication that he would keep 
his subsequently acquired rights distinct from his prior 
rights w hich he held as a mortgagee, it mu^t be held 
that his right to recover his money under the mortgage 
is, on his purchasing the equity of redemption in a por- 
tion of the property morigogrd with him, extinguished 
pro t into ; or^ in other words, he remains entitled to 
recover only a proportionate pai t of the amount due on 
the mortgage, that is to say, the portion of the debt 
which bears the same relation to the whole amount 
of the debt as the value of the property purchased bears 
to the value of the properly comprised in the mortgage 
The principle of S. 82, T.P Act, should be applied to 
such a case and the* mortgagee should not by his pur- 
chase be permitted to improve his position and should 
be treated in the same manner as a stranger would be if 
he happens to purchase the property and the value of the 
property to be taken into account is the value of the 
property, as it existed on the date of the mortgage 
unaffected by any sub^equent increase in the value on 
account of subsequent improvements or any subsequent 
decrease in value. The words "remaining due” in the 
last paragraph of S. 60. T. P. Act are, to some extent, 
misleading, and must not be taken too literally. (Pand- 
rang Row and Abdur Rahman. J J.) ARUNAGIRI 

MUDALIARz'. Radhakrishna AIYAR. 

(1941) 2 M.L.J. 620. 


S. 82— "Contract to the contrary”--Contract 

between assignee from mortgagor and purchaser of part 
of equity of redemption from the assignee— Undertaking 
by purchaser to discharge whole debt — Effect — Sub- 
sequent purchaser from such purchaser — Right to con- 
tribution. See 1940 Dig., Col. 1173. PattaBIRami 
Reddi Z'. Venkatappayya. air 1941 Mad 66= 

(1940)2 M.L J. 484. 


of ra.rnption in part 0 ^ 


Ss 82 and 100 — Maintenance charged on two 

properties— Charge-holder losing remedy against one— 
Extent of liability of the other property. 

Where the payment of certain maintenance allowances 

are charged upon two properties and by their own negli- 
gence the charge holders allow their remedy to be lost 
as against one of the properties, they could not claim as 
against the other property to recover anything more 
than a proportionate share of the original maintenance 
charge. {Yorke, J) APIA BeG.aM v RaGHUBar 
DayaL 192 I C. 327 = 13 E.O. 362 = 

1940 0 A. 1210= 1940 O.W N 1249 = 
1941A.W.E. (0 0.) 13= 1941 OLE. 113 = 

A.I.B. 1941 Oudb 203. 

S. — Scope— Apportionment— English rule of 

A ^ I * . * t dA t .A 


equitable apportionment— Applicability as between sub' 

sequent mortgagee and purchaser of mortgaged property 
free of encumbrances. 


U35 


THE YEARLY DIGEST, 1941 


1136 


— S. ZZ— Validity of deposit^Mortgage with pos- 
sesiion^Mortgage bond stipulating payment beyond 
fruit season— Deposit made during fruit season. 

Where the mortgage bond contains a stipulation that 
the mortgage could be discharged only by payment 
beyond the fruit season, a deposit made in Court while 
the fruit season is still on is not invalid, when the mort 
gage is in lieu of interest and the mortgagor does not 
make a condition of the deposit that the mortgagee is to 
take out the money forthwith in satisfaction of his dues. 
{Biswas, J.) HORAY KRISHNA NaSKAR v. SaSHI 
BhusaN. 192 I.C. 781 = 13 R.O. 361 == 

46 0.W.N. 17i = A.I.R.1941Cal 18. 


— S. Tender— Validity— Money payable under 

mortgage deed by lOth September, mS— Tender in 
June 1927 — Validiiy. 

Where by a mortgage deed of 10-9 1926. the mortga- 
gors covenanted to repay all principal and interest paya- 
ble under the deed “by the lOth September. 1928" it 
must betaken to mean that it shall be payable on or 
before the lOth September. 1928, and therefore a tender 
of the amount, in June, 1927, of the principal and interest 
then due, is a valid tender. {Leach, C.J., Mcckett and 
Krishnaswami Ayyangar, JJ.) BHAGAVANTULAYYA 
DHORA V. Venkandhdra. 

(1941) Mad. 767=1961.0. 862 = 

14 R M. 238 = 1941 M W.N. 460 = 63 L W 647 = 
A.I.R. 1941 Mad. 484= (1941) i M.L J. 788 (F.B.). 

*“ S 84 Tender Val idity — Objection to correct 
ness of amount— Waiver -Refusal of tender oh ground 
of Us being Premature-Effect of— If amounts to waiver 
of objection to correctness ot amount. 

Where by a miscalculation a tender of the 

amount due under a mortgage falls short of the correct 
amount by Rs. 41, but the mortgagee refuses to accept 
the same not because the amount offered is short of 

what IS then due but because he maintains that the time 

for payrnent has not yet arrived, he must be deemed to 
ave waived the objection as to the correctness of the 
amount, and he cannot later on object to the validity of 
the tender on that ground. Further when there is an 
unequivocal wrongful refusal to accept a lender the law 
does not require a tender to be made. 

Whether the maxim de minimis non curat 

can be applied to a tender, {l^ach, CJ., Mockett 

and Krtshnaswami Ayyangar, JJ.) BhaGaVANTU- 


T. P. ACT (1882), S. 83. 

Though S. 82 of the T. P. Act gives certain rights of 
apportionment, the English rule of equitable apportion , 
ment which is a rule between subsequent mortgagees can ' 
have no application to a case wi ere the patties are a ' 
subsequent mortgagee and a purchaser of a property for 
valuable consideration free from encunibrances. {Har- 
ries. C.J. and Fazl Ali, J.) DEOKIN ANDAN PRASAD 

Singh v. Parmeshwari Prasad mngh. 

1941 P.W.N. 582. 

S. 83 Deposit by mortgagor— If extinguishes 
security. 

The mere act of the mortgagor in making a deposit 
unclfer S, o3 of the T* P. Act doe^ not cause an extinc 
tion of the security as if there has been valid satisfaction. 
That result can follow only when the mortgagee applies 
for and receives the money in terms of that section. If, 
therefore, the deposit made by the mortgagor is drawn 
out by somebody who is not entitled to it and is not 
available to the mortgagee when he applies for its with- 
drawal, the mere fact of the deposit does not extinguish 
the mortgagee’s right to enforce the mortgage. {Biswas 
/.) HORAY Krishna Naskar v. Sashi bhusan. 

192 I.C. 781 = 13 R.O. 361 = 
45 0 W.N. 174 = A.I.R. 1941 Cal 18. 


T. P. ACT (1882), S. 92. 

LAYYA DHORA V. VeNKANDHORA. 

I.L.R 1941) Maa 767 = 1961.0 862 = 

14 R.M. 236 = 1941 M. W.N. 460 = 63 L.W. 647= 
A I R. 1941 Mad. 484 = (1941) 1 M.L.J. 788 (P.B.). 

S. 92 — Applicability — Mortgage paid off by two 
persons— Person making final payment— If excludes 
other — Principles. 

There is no principle that when a mortgage has been 
paid off by more persons than one. only the person who 
makes the final payment in point of time is entitled to 
the right of subrogation. The one essential proviso for 
the coming into existence of the right of subrogation is 
that a mortgage shall have been redeemed in full. If 
the mortgage has been paid off by two persons neither of 
whom would have been able to pay it off without the 
help of the other, there is no principle on which one of 
them should ' e granted and the other defied the right 
of subrogation. Both of them would be entitled to the 
right of subrogation. {King, J.) SiNNASWaMI 
Goundan V. Rama Goundan. 

I.L.R. (1941) Mad 924=1941 M.W N. 313= 
63 L.W. 454 = A.I.R. 1941 Mad. 563 = 

(1941)1 M.L.J. 619. 

_ 92 (as amended) —Applicability— Punjab, 

Even if general principles of subrogation are appli- 
cable in the Punjab, the law as stated in the amended 

S. 92 of the 1 . P. Act holds good. If a principle is to 

be imported from a statute and acted upon in a province 
where the statute does not apply it is not fair to pick 
and choose, for, that would always lead to arbitrary 
results. The principle of subrogation as it stands, is 
now embodied in S. 92 and must be applied on the lines 
indicated there. {Din Mahomed J ) SHAM LaL v. 
CH/tJJuRAM. 194I.C. 297 = 13R.L.626= 

42 P.L.R. 812= A.I.R. 1941 Lah. 63. 

— — S 92 — Applicability— Purchaser of property 
charged to Goiernment for a iagai loan after attach- 
ment in execution of money decree— Part consideration 
retained for piyment to Government— Sale in execufiott 
— Claim to subrogatic>n — Maintainability — Absence of 
registered agreement of subrogation— Effect of— Claim 
to recover amount under S. 69, Contract Act—Sus^ 
tainability — Remedy. 

R. the father of defendant No. 1 borrowed in l927, 
Rs. 1,000 from Government under the Land Improve- 
ments Loans Act for the improvement of a plot of land 
A, lie al>o gave plots B, C and I) of w’hich also he was 
owner as collateral security. In 1929, R mortgaged 
plots B and C to the 3rd defendant. On 25th January, 
1932, he sold plots A and D to the plaintiff for Rs. 5000 
out of which Ks. 1000 was kept with the plaintiff for 
discharging the tagai debt to Government. Prior to this 
in 1930, the second defendant obtained a money decree 
against R, and .attached plot A four days before the pur- 
chase by the plaintiff, and on 4lh February, 1933, he 
purchased that plot in execution of his decree. Plaintiff 
paid off the tagai debt due to Government in three instal- 
ments, on23-5— 1932, IS— 3— 1933 .and 13—11—1934. 
On 23—3—1933, plaintiff brought a suit against the 2nd 
defendant for possession of plot A, but it was dismissed 
On the ground that the 2nd defendant had a prior claim 
as attaching decree holder, h.aving attached it prior to 
the sale to plaintiff. In June. 1935 he brought the pie- 
sent suit, claiming a charge on plots .4, ^ and T; and 
daimmg to recover the amount paid by him to the 
Government from defendants 1. 2 and 3 relying on S.92, 

T. P. Act and S. 69, Contract Act. 

(Dthatby virtue of S. 59-A, T. P. Act. the 
word mortgagor” would include the plaintiff as a per- 
son deriving title from the mortgagor, and he did not fall 
under S. 92, T. P, Act, as there was no mortgage to 
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T. P. ACT (1882), S. 92. 

Government but only a statutory charge in respect of 
plot A and plots, C and D given as collateral security; 
(2) that since part of the consideration for the sale was 
retained by the plaintiff for the discharge of incum 
brance on the land, that money had to be regarded as 
the money of his vendor, and hence he had no right of 
subrogation under the first paragraph of S. 92, T. P. 
Act; (3) that the 3rd paragraph of S. 92 did not also 
apply as there was no registered agreement giving him 
the right of subrogation; (4) that S. 69 of the Contract 
Act did not apply so as to entitle the plaintiff to a per- 
sonal decree against the defendants; because in the first 
place the payment to the Government had to be r?garded 
as the act of ’he plaintiff’s vendor and not the act of the 
plaintiff, and in the second place, it was a payment 
which he was bound to make under the terms of his 
agreements with R under the sale-deed, and it was not 
therefore open to him to say that it was a payment 
which another was bound to make under S. 69, Contract 
Act; (5) that the plaintiff’s only legal remedy was to sue 
his vendor for damages and that present suit was mis- 
conceived. {Broomfield and Macklin^ JJ-) VlTHAL- 
DAS BHAGWANDAS V. TuKARAM VITHOBA. 

1941.0. 632 = 14 R.B. 3 = 43 Bom.L R 225 = 

A.I.R 1941 Bom. 153. 


•S. 92 — Voluntary payment — Effect. 


An officious or voluntary payment carries with it no 
right of reimbursement or of subrogation. {Bennett and 
Ghiilam Hasan, //) RAJ BAHADUR SlNGH v. Nar- 
SINGH MISRA. 192 I.O. 712 = 13 R.O. 397 = 

1941 A.W.E. (C.O ) 54 = 1941 0 W.N. 204 = 

1941 O.A, 17 = 1941 OL.E 217 = 
1941 A.L.W. 193 = A.I.R. 1941 Oudh 226. 


3,96 (prior to amendment)— Co fnortg-a^o/s 

rights on redemption. 

Under S. 95 of the T. P. Act, prior to its amendment, 
a co-mortgagor who redeems the mortgage is not subro- 
gated to the rights of the mortgagee whom he redeems 
bat has only the rights conferred on him by S. 95 as it 
stood then (/ ^.) he has a right to contribution from each 
of his own co-mortgagors which creates a charge cn the 
share of each co-mortgagor. {^Pollock and Digby^ JJ.j 

ABDUL SaTTAR 2'. BHIKARILAL 

I.L.R. (1941 J Nag. 434 = 1941 N.L.J. 439. 
(as amended in 1929), S. lOO- Applicability- 

7 B.E.'5i5= 13 E.P. 628 = A.I.E. 1941 Pat. 95. 

3 100-Applicability-Charge created by decree. 

1940 Dig.. Col 1177 - KUNDANBAI 

ILR (1941> Nag. 613 = 194 10. 861-14B.J^^. 

s 100— Application— Sale in execution of decree 

on simple mortgage-Purchase by 

^agL^ tvUhlufnotic" -Tf J". '^7 

g loO-Charge— Creation— Form of 

Necessity-Expression 1^39 Dig!,"col . 

security for payment— Sufficiency. 

Y. D. 1941—72 


T.P. ACT (1882), 3 101. 

1115. Ganga Prasad 7/. Ratan Chand. 

I.L.R. (1941) Nag. 366. 

S 100 -Charge— Creation of — Payment by 1am- 

bardar of the arrears of land revenue of defaulting co- 
sharers. See Co-sharer — Land Revenue — 
Arrears of. 1941 N.L J. 311. 

S 100 — Charge — Decree declaring — Purchaser 

without notice- If takes free of charge. See 1940 Dig., 
Col. 167. GhaSIRAM V. KUNDANBAI. 

I.L.R. (1941) Nag. 513= 194 I.C. 861= 14 E N. 17. 
S. 100 — Charge — Requisites — Creation — Con- 
struction of document. See 1940 Dig,, Col. 1177. Dau 
Bhairoprasad 7/. Jugal Prasad. 19410.761 = 

14 R.N. 11 = A.I R. 1941 Nag. 102. 
S. 100 — Charge — Essentials — Charge under 
decree over all properties of defendant, both movable and 
immovable— If void for uncertainty — Enforceability of 
charge. 

Where a decree directs that all the property of the 
defendant, both movable and immovable, should be 
charged for the amount due, it cannot be said that the 
charge is void for uncertainty or that the property to 
which the charge relates is not specific. The words “all 
the property of the defendant, both movable and im- 
movable are sufficiently specific. There is no reason 
why description of property by survey number, extent, 
boundaries, etc., should be insisted upon on pain of the 
charge being held to be void for uncertainty. The 
charge given by the decree is therefore valid and is 
enforceable. {Pandrang Row and King, JJf) Nara- 
SIMHAMURTHI V. SaTY.ANANDAM. 64 L W. 213 = 
1941 M.W N. 976 = A.IR. 1941 Mad. 794 = 

(1941)2 M.L.J. 386. 
S. 100 — Charge — Nature of— Difference between 
charge and simple mortgage. 

Vei Iqbal Ahmad, C.J . — The right created by a 
charge is something more than a personal obligation, 
for it is not a jus ad rem {i.e.) a right to pay- 
ment out of the property specified. There is very 
little difference between a charge and a simple mort- 
gage. In both the creditor is entitled to follow the 
properly for the satisfaction of his debt with this diffe- 
rence that a simple mortgage being a right in rem is 
good against subsequent transferees while a charge is 
only good as against a subsequent transferee with notice 
or a volunteer with or without notice. {Iqbal Ahmad, 
CJ., Allsop andYorke, JJI) U. P. GOVERNMENT t/*. 
Manmohan Das 

196 IC. 425= 14 R.A. 161 = 1941 A.L.J. 618 = 
1941 0 A. (Supp ) 727= 1941 A.L.W. 880= 

1941 A.W.B. (HC.)269= 
A.I.R. 1941 All. 346 (F.B.). 
^Ss. 100 and 68 — Construction of deed — A 
borrowing sum from B and mortgaging certain proper- 
ties — Consent decree creating charge in favour of C on 
same properties— Further advance by ^ \.o A secured by 
instrument called further charge— Instrument incorpora- 
ting provision in first mortgage regarding transfer of 
property to mortgagee— .5’/ right of priority over C. See 
T. P. ACT, SS. 58 AND 100. A.I.R. 1941 Cal. 436. 

— — — S 100 — Maintenance charged on two properties 
—Loss of remedy against one — Extent of liability of the 
other property. See T. P. ACT, SS. 82 and 100. 

1940 0 W.N. 1249 = A.I.E. 1941 Oudh 203, 
Ss. 100 and 2(d)— Scope and object of amend- 
ment of S. 100— Effect of S. 2 {d) — S. 100, if applies to 
Court auction sales. 5*^^ 1940 Dig., Col. Il78. MUNI- 
CIPAL board. Cawnpore V. Roopchand Jain. 

I.L.R. (1940) All 669= 191 I.O. 148 = 13 R.A. 217. 

.g. \{y\^Applicability~~Purchaser under charge 

-Mortgagee subsequent to charge decree— Relative 
rights of. 
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Where a person purchases a property in execution of 
a charge decree and a mortgagee of the property subse- 
quent to the charge decree and before the Court auction, 
sues on his nrorrgage, the purchaser under the charge 
decree c innoi claim priority to the extent of the charge. 
S. 101. Transfer of Property Act, has no application. In 
the cases governed by the section, the one having his 
own interest to protect buys out (he interest of the 
other, tii.it is to say, the owner buys up the charge, or 
the chargeholder buys up fhe property and steps into 
the shoes of the owner. Hut each has an interest to 
protect at the date of the purchase. That is not the 
position where a s'ranger having no interest to protect, 
deliberately, with eyes open, purchases in order toenal)le 
the owner and chargeholder to extinguish the charge 
between them. In such a case the stranger purchaser is 
not in a po'ition to act in either of iwo w,,ys. He is 
not prelecting his interest and is only in the position of 
a money-lender who advances to pay off the charge and 
then after the charge is extinguished, purchases in lieu 
of his o.vn debt. {Slone, C,/. and Bose, J.) Nema 
SkOv. Maohorao GanESH. 1941 NL.J 634 

3. 102— Two mortgages on same property^ Fore 
closure decree on second mort gage—Snbseqnent purchase 
in Court auction by assignee of first m >itgnge in execu- 
tion of his own money decree — Dismissal of his suit for 
redemption of the scconi mortgage —Suit on the first 
mortgi^c — Plea of merger in defence, if open. 

There were two mortgages on the same property and 
a foreclosure decree was obtained on the second mort- 
gage. Subsequently an assignee of the first mortgage 
purchased the property of the mortgagor in auction in 
execution of a money decree of his o\u\. Then he sued 
for redemption of the second mortgage, but his claim 
was disallowed as his purchase was sub'^equeni to the 
foreclosure decree. In a suit on the first mortgage 
where it was contended that the assignee of the first 
mortgagee by suing for redemption of the second mort 
gage had elected to give up his rights under the 
earlier mortgage, it was that there couH he no 
merger as the assignee was held not to have acquired 
any interest in the property by his auction purchase, and 
that the filing of the second suit wa-s a clear indication 
of his intention to keep alive his rights under the prior 
mortgage. (Stone, C./. and Bose, J.) JailaiSAO v. 
GopaldaS. 1941 n.L R. 639. 

S. 105— Construction — Right to enjoy such pro 
perty-Meaningof. 1940 Dig., Cc). Il78. COM 
MissiONER OF Income-Tax. H. & o. kumar 
Kamaksha Naravan Singh. 20 Pat. 13 = 

191 1.O. 340-^13 R.P. 295 = 1940 P W.N. 1044 = 

7B.E. 172 (S.B). 

3. lOQ— Lease for building purposes^! f to he 
deemed permanent . 

The lease of land for the purpose of putting up a per- 
manent construction cannot be deemed to be a perma- 
nent lease. Such a lease in the absence of any contract 
or Ur.i\ law or usage must he deemed to be a lease from 

MT SaHAI t;. 

,o:i, . r ... A WB.(Rev.)90S = 

1941 A.L.W. 931-1941 O.A. (Supp ) 777 = 

1941 A L.J. 657= 1941 R.D. 927 = 

Merely because the rale of rent in resnert of a 
tenancy is mentioned to be as so much per veaf it 
no. be held that i, is an annual tenan cy' A tenancy 
may wdl be a monthly tenancy though the rent may be 


T. P. ACT (1882), S. 108. 

mentioned as so much per year. {Harries, C.J. and 
Fazl Ali, J.) CHINTI KAHAFIN v. KRIPA ShaNKAR 

Warrah. 194I.C. 300 = 13RP. 698 = 

7B.R. 750 = 1941 P.W.N.613 = 

A.I.R. 1941 Pat. 488. 

" Sb. 106 and 116 — Notice — When necessary — 
Tenant under invalid lease — Position of— Continuance in 
possession after expiry of term — Nature of tenancy — 
Notice to quit — Necessity. See 1940 Dig., Col. 1 179. 
Bansidhar r'. RAM Charan. 16 Luck. 44. 

8. 107 — Agricultural lease-' Oral agreement not 

accompanied by delivery of possession — Sufficiency^ 
Right of lessee to elect trespasser— Suit on basts of un 
registered lease— ‘Inadmissibility of lease — Right to set 
up oral lease— Practice — Pleadings. 

An oral lease of agricultural land cannot be complete 
or valid without delivery of possession. Where there has 
been no delivery of possession the oral lease can only be 
I egarded as an agreement to lease. The lessee under 
such an oral lea^e cannot alone maintain an action in 
ejectment against a person in possession and not claim- 
ing under the lessor. Where a plaintiff specifically sets 
up a written unregistered lease in his favour which is 
inadmissible for want of registration, he cannot be 
allowed to set up the case of an oral lease, although he 
can, apart from the unregistered lease, rely on his 
tenancy right had he been let into possession. {Fatl 

All, J.) Mahomed Hamf v. Khairat ali. 

20 Pat. 346=192 I.O. 461=-7 B.R. 399 = 

13 R.P. 484 = 1941 P. W.N. 38 = 22 Pat.LT 971 = 

A.Iit 1941 Pat. 677 

S. 107 — Applicability — Lease of fishet y rights — 

Registration, necessity. 

Fishery rights constitute immovable properly and the 
provisions of S. l07 of the T. P. .\ct excludes the possi- 
bility of an oral lease of such rights for a term exceed- 
ing one year. To be valid it must be in writing regis- 
tered, {Bennett and Madeley, JJ.) THAKDR v, 

Jagdamhika Pratap Narain Singh. 196 I.O. 237= 

1941 R.D. 883 (2) ^ 14 R 0 141 = 1941 0 A. 767 =» 

1941 O.L.E. 660= 1941 O.W N. 1066= 

1941 A.W E. (Rev.) 823. 

"S- 107 — Lease — Registration — Necessity — Fixed 
monthly rent payable for five years on a contingency 

happening. 

\\ here the lease of a rice mill is executed for one 
month with a condition that if there was paddy left un- 
niilled at the expiry of the lease a fixed monthly rent 
would be paid every mouth for five years, the lease is a 
lease for over one year and requires registration. {Mya 
Bn and Mosely, JJ) U MlN SlN v. KO KYE. 

194 I.O 31 = 13 E.R. 274 = A.I.R. 1941 Rang. 117. 

S. 108 — Applicability — Contract to the contrary 

Lease for term — Lessee undertaking to surrender 
vacant possession on expiry of term and to remove 
structures erected by him — Termination of tenancy— 
Lessee vacating without removing structures — If retains 
interest in land or structure. 

A clause in a lease required the lessees to deliver 
over possession of the demised premises at the deter- 
mination of the tenancy in the same good condition as 
it was at the time the lessees entered into possession 
subject to wear and tear. Another clause provided that 
on the determination of the tenancy the lessees shall be 
entitled to remove the structure or shed which they 
might have erected during the continuance of the 
enanev. The term of the lease began from 1st Septem- 
ber, 1931 and ended on 31st September, 1939. The 

lessees vacated but without removing the structures they 
had erected. On 13th September, 1939, a creditor of 
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their lessees attached their interest in the land and 
structures. 


Held^ (1) that the second clause in the lease 
relating to the removal of the structures amounted to a 
contract to the contrary within the meaning of S. 1O8, 
T, P, Act, and therefore the provisions of S. 108 did 
not apply ; {2) that by reasons of the first clause which 

made it obligatory on the lessees to deliver over posses- 
sion at the determination of the tenancy, the lessees had 
no right to remain in possession after the termination of 
the tenancy ; (3) that if the lessees wished to remove the 
structures they were obliged to provide for their re- 
moval by severing them from the soil or by taking the 
neces 'ary steps so that they could remove them on the 
expiry of the tenancy, and not having done so they 
lost all rights to remove them or to demand possession 
of the same from the lessor; and (4) that therefore they 
had no interest which could be attached in execution of 
a decree againb;t them {Blatkiuell, /.) KHIMJEE 
Thakarseez/ Pioneer Fibre Co., Ltd. 

43 Bom L-R. 576 = A.I R. 1941 Bom. 337. 

S. 108— Applicability — Original lease for agri- 
cultural purposes — Under-lease by lessee for non-agricul- 
tural purposes — Law applicable — Transfer of Property 
Act or Tenancy Act, See BihaR TENANCv ACT, 
S. 48. 22Pat.L.T. 821. 

S. 108 — Lease — Assignment— Privity of estate— 

Applicability-Actual possession by assignee— If condi- 
tion precedent to liability for rent. See 1940 Dig., Col. 
1180. jvOTi PRASAD Singh Deo Bahadur v. 
Samuel Henry Seddon. 192 1 0. 17= 

18R.P. 362=7B.B. 283. 


— ^S. 108 (m) and ( 0 )— Destruction of leased pro^ 
petty by fire— Liability of lessee^Prindples governing— 
Negligence— Onus— Piesumption of negligence^ when 
arises. 

The liability of a lessee when the premises are des- 
troyed or damaged by fire in his occupation is to be 
determined with reference to S. 108, T. P. Act, Cls. im) 
and A lessee is not liable for a damage caused to 
the leased property by fire while the property was in 
lessee’s occupation unless negligence of the lessee was 
proved. In an action for damages caused to a building 
by fire as a result of negligence of the defendant the 
burden of proof is on the plaintiff to establish negli- 
gence of the defendant. In certain circumstances and 
in proof of certain facts a presumption of negligence 
may be raised against the defendant. Where a fire was 
proved to have started from a room used as a kitchen in 
the first floor (a pucca room) of a house and it was also 
definitely proved that the right of the occurrence was 
calm and that the fire was not an act of God or an act of 
an incendiary, it was held that it 

the house to establish how the fire got into the room and 
how it burnt the house and in the ab^nce of an expla^ 

srr LTK’r 

lD,r. /.) dotty l"i. 

1941 O A (Supp.) 688 = 1941 A W.R. (Rev.) 634- 

1941 A.L W. 686 = 1941 A.L. J. 361 — 

lyax AOi A.I.R. 1941 All. 327. 

^3, Lease for cultivation^Lessee's right 

- 'S', 

not entitled to dig q ^ ^ atones 

S” ry 


T. P. ACT (1882). S. ISO. 

KuSAM KAMINI DEBYA V. JAGDISH CHANDRA DEO 
Dhabal Deb. 20 Pat. 96= 193 I.0. 760= 

7 B R 618 = 13 R P. 623 = 22 Pat.L.T. 1009 = 
1941 P.W.N. 202 = A I.R. 1941 Pat. 13. 

S. 109— Lessor y transferee and lessee agreeing as 

to amount of rent payable to transferee — Right of lessor 
or transferee to sue for his rent without impleading 
other. 

If the lessor, the transferee and the lessee have agreed 
as to the amount of rent payable to the transferee, there 
is no reason why the lessor or the transferee will not . be 
entitled to sue for the rent payable to him without iin* 
pleading ihe other. {ffarneSi C.J, and Chatterjiy J.) 

Bhudeb Chandra Roy v. Bhik Shankar Pat- 
TANIK 1961.0 837. 

S. 116 -Applicability — Lease governed by S. 107 
—Neither acceptance of rent nor agreement by lessor. 

S. 116 of the T. P. Act is not applicable to the case 
of a lease governed by S. 107 and not by S. l06of the 
Act, where there has been neither an acceptance of rent 
by the lessor nor any agreement by him that the former 
lessee should remain in posse sion without the execution 
of a lease. {^Bennett and Madeleyy //.) ThaKUR Z'. 

Jagdambika Pratap Narain Singh. 

196 I.C. 237 = 1941 R.D. 883 ( 2)= 14 R.O. 141 •-= 

1941 O W.N. 1065=1941 O.A. 767 = 
1941 O.L.R 660 = 1941 A.W.R. (Rev.) 823. 

S. 123— Dedication of property to deity of asthal 

— Registration— If gift. See RELIGIOUS ENDOW- 
MENT— MUTT OR ASTHAL. 1941 P.W.N. 76 = 

22 Pat L.T 239. 

■ ■ ■ “S. 123 — Gift of movables — Conditions— Person 
owning assets in business crediting amounts in accounts 
in favour of relatives — Effect — If creates gift or trust in 
respect of amounts in favour of such relatives — Trusts 
Act, S. 6. See 1940 Die., Col. 1183. IDA L. CHAM- 
BERS V. K. H. Chambers. I L.R. (1941) Mad. 232= 

196 I.C 607=14R.M. 198 = 
A.LR. 1941 Mad. 154 = (1940) 2 M.L.J. 963. 

'S. Vi'^'^Appltcability — Donor retaining equity of 
redemption in property other than gifted — Owning house 
and movables — Donee if a universal donee under such 
circumstances. 

Where a donor at the time of gift still owns a house, 
holds certain ex-proprietary tenancy rights and has 
grains, bullocks, etc., and also has still vested in him the 
equity of redemption in respect of a property other than 
that gifted, the donee is not in such circumstances a 
universal donee and S. 128, T. P. Act, does not apply. 
{Thomas, C.J. and Ghulam Hasan, J.) RaM RaJ 
Singh v. Lal Chandra pratap Singh. 

192 1.0. 619 = 13 R.O. 376 = 
1941 A.W.R. (O.C.) 46 = 1941 R D. 42 = 
1941 O.L.R. 210 = 1941 0.W.N. 66 = 1941 OA. 9 = 

A.LR. 1941 Oudh 206. 

-S. 130 — Applicability — Mahomedan widentr— 
Release of dower debt — Written document — Necessity 
for validity. 

S 130, T. P. Act, applies to Mahomedans, and a 
Mahomedan woman wishing to release her husband 
from his liability to pay her dower, must, if the release 
is to be valid and binding, do so by means of an instru- 
ment in writing. Such a transaction cannot be effected 
orally {Meredith and Shearer. JJ.) SHAIKH MAHO- 
MED ZObair Mt. eibi Sahidan. 20 Pat. 798. 

* s_ 130 —Applicability— Punjab. 

It is settled law that though the T. P. Act is not, as a 
whole, applicable to the Punjab, its principles as distinct 
from its technicalities should be applied in this province. 

It would follow, therefore, that S. 130 of the Act can be 
invoked to justify the assignment of a debt as an action- 
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able claim. {Dilip Singh and Sale, //.) RAM- 
KRisHEN Mohan Lal v. Gurdial Mal Sagar 
Mal. 43 P.L.R 439 = AI,R. 1941 Lah. 337. 

S. 130 —Applicability— Sale of Lnd — Sale set 
aside as vendor had no title — I\ight of vendee to gel 
back poicha^e pri<;e from vendor — If actionable claim — 
Assignment of — Validity. See T. P. ACT, SS. 6(0 

13^). (1941) 2 M.L.J. 695. 

S. 130 — Hypothecation of actionable claim - If 
assignment. 1940 1%. Col. Il83. KaRNIUAN 

Sarda7'. Sailaja Kanta MIi ra. 192 I.C. 187 = 

13 R.P. 416 = 7 B.R.330. 
S. 130 — O'al (jssignhienl of Id midi — Validity — 
Pnnjdh and Af IV F . P. 

In provinces where the Transfer of Propeity Act does 
not apply, hundi can be a>signed orally subject to all 
equities as a chose in action independently of the Nego- 
tial)le Instruments Act so as to give the assignee a 
locus standi ici thereon. (A/nnnd. J C. and Mir 
Ahmad, J) KaLU KaM f. FEKOZE SHaH. 

195 1,0. 186 = 14 R. Pesh. 10 = A.I R. 1941 Pesh. 46. 


S. 130 — Part asst gnmeni of debt — Validity. 

In equity, a part assignment of a debt is valid and a 
suit brought thereon is maintainable provided the 
assignor and possibly other assignees, if any, are made 
parties to the suit, i'here Is nothing in S. 130 of the 
T. P. Act to prevent the application of this equitable 
rule. {Dalip Singh and Sale,JJ.) Ham KriSHEN 

Mohan Lal v. Gurdial Mal Sac'.ar Mal 

43 P.L.R. 439 = A.I R. 1941 Lab 357. 


* S. 130 — Part assignment of debt — Validity. 

A part assignment of a debt is valid in law, and an 
action can be maintained thereon by the transferee 
provided he makes both the transferor and any other 

transferee that may be concerned, parties to the suit. 
43 P.L R. 439, Foil. {Dalip Singh and Sale, / J.) 
Murliohar Jagannaih V. RiKHi Ram IIari 
Chand. ^ 43 P.L R. 444. 

S, 130 — Transfer — Pledge of life insurance policy 
with creditor — Effect — If operates as assignment— 
Letter reciting pledge of policy— Effect of — Rights of 
crediCr 1940 Dig.. Col. Il84. OFFICIAL 

Assignee, Madras z/. mukumchand Khimsura. 

I. L R. r 1941 ) Mad. 378 = 195 I.O. 422 = 
14 R.M. 187 = A.I.R. 1941 Mad. 147 = 


(1940) 2 M L J. 891. 

— Partnership — Partner's rights and 
obltgitions Right to reccaser share in partnership pro- 
perty— Assignability. 

_ Tlie position and rights and obligations of one partner 
|n a partnership in relation to the other partners is clear- 
ly not a chose in action and cannot be assigned. But 
the share of a partner in a partnership is properly and 
the right to recover it is a chose in action assignable 
under the Transfer of Propeity Act. {Davis, C.J. and 

/,) mulchand Tagiomal V. Shamdas 
JEIHanaNd. 194 I.O. 380 = 13 R.S. 271 = 


Visl—Co irustee— Right to sue for accounts. 
One trustee may sue another for accounts when 
not given custody or control of the trust prcperl 
there Is a breach of trust committed by thee 
{Mukherjea and Biswas, J/.) NlRMAL Chanor 

JvoTi Prasad. I.L.R. (1941) 2 Cal 1 

73 O.L.J. 463 = 46 0 W.N.7 

A.I.R. 1941 Oal. 

Decree against trustee on contract on behal 
trust— Form. 


In_a suit on a contract by the manager of a Dharam- 

sa a in respect of the supply of an article to the Dharam- 
sala. the decree could be passed against the manager 


TRUST. 

personally. An addition in the decree that the manager 
would be entitled to reimburse himself from the trust 
property is both unnecessary and intproper. {Braund. 

/.) Shyam Son her Das v. Gouri nath Seth. 

1941 A.W.R, (H.C.) 352= 1941 A L W. 1027 = 

1941 O.A.CSupp.) 886(1). 

Duties of trustees regarding investments. See 

1940 Dig., Col, 1185, Official Trustee r. Rae« 
burn. 193 I.C 61=13 R.R. 399. 

Liability of — Manager of temple — Loan by 
managtr on promissory note — Suit against temple— 
Maintainability — Liability of temple. 

Where the manager of a temple borrows money for 
the expenses of some festival in the temple on a promis- 
sory note which contains only a personal covenant to 
pay without any stipulation that the creditor should 
look to the temple properties for repayment of his 
money, a suit on the promissory note against the 
temple is not maintainable, and no decree can validly be 
passed against the temple. (R’ing,J.) EkambaRES- 
WARA AND DHANDAYUDAPaNI SWAMI TEMPLES 

Veerappa Goundar. 1941 M.W.N. 877 = 

64 L.W. 470 = 11941) 2 M.L J. 668. 

'Money standing in a bank to credit of trust — 
Appropriation to wipe out personal overdraft account of 
trustee with same bank — Duty of bank to restore the 
money to trust. See Banker and Customer. 

A.I.R. 1941 P 0. 1=(1941) 1 M.L.J. 393. 
Power conferred by will on trustees — Construc- 
tion — Power when exercisable by survivor alone. 

There is a distinction between a bare power and 
power attached or annexed to a trust or office. In the 
former case the power can be exercised by the donees of 
the power conjointly or not at all, whereas in the latter 
case the power can be exercised by the survivor. Where 
in a will four persons were named as trustees but the 
power was given to them not as Persona designata but as 
holders of the office of trustees, it was held that the 
survivor of those trustees could exercise the power 
conferred. {Iqbal Ahmad, C.J. and Collister, J.) SOM 
Giri V. Ram Katan Girl 

1941 O.A. (Supp.)770 (2) = 

1941 A L-W. 921= 1941 A W.R. (H,0.) 283= 
1941 A.L J. 660 = A.I.R. 1941 All. 387. 

——Powers of trustee — Provision for co-option in 
case of vacancy— Directory or mandatory— Surviving 
trustee, if can carry on trust. See WILL— CONSTRUC- 
TION. 1941 A.W.R. (H.C.) 283. 

■ Public and private trust — Difference between — 
Wakf tn favour of Skias or sub-sect of shias — Nature of 
Per Muter, J . — The essential difference between a 
private and a public trust is that in the former the 
beneficiaries are definite and ascertained individuals or 
who within a definite time can be definitely ascertained 
but in the latter the beneficial interest must be vested in 
an uncertain and fluctuating body of persons — either the 
public at large or some considerable portion of it ans- 
wering a particular description. The fact that an uncer- 
tain and fluctuating body of persons is a section of the 
public following a particular religious faith or is only a 
sect of persons of a certain religious persuasion 
Shias or even a sub-sect of Shias. would not make any 
difference in the matter and would not make the wakf a 
trust of a private character. {Muter and Khundkar. 

JJ) Haji Mahomed Nabi v. Province of 

46 0.W.N. 69. 

Trustee--- Joint trustee — Powers of— Loan for 
trust on promissory note — Joinder of all trustees in 
note— if essential. 

There is no rule of law which requires all the trustees 
of an institution actually to sign a promissory note under 
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TEUST. 

which money is borrowed for the trust. It would be 
enough if those trustees who do not sign have authorised 
the transaction. i^King, /.) bKAMBAKA AND 
DHANDAYUDHAPANIbWAMl TeWPLES v. ARUNA- 
CHALA GoundaR. 1941 M W.N. 876 (2)= 

64 L.W. 472=( 1941) 2 M.L J. 687. 


Trustee — Loan by — Scheme prohibiting lending 

and borrowing— Person managing trust as agent of 
trustee advancing moneys for nece:;iaries of trust — Pro- 
missory note by trustee — Enforceability against trust — 
Contract Act, S. 65 — Applicability— meruit. 

1940 Dig. Col , 1186. Gopalaswami Mudaliar 
V, Vaithilinga PANDaRASANNADHI. 

194 I.C 105= 3 E.M.740 = (1940)1M.L.J. 547. 

" ■ Trustee — Powers of — Special trust for perform 
manceof charity in temple— Failure of special trustee to 
perform — Right of general trustee to perform and sue 
special trustee for recovery of expenses. 

Feeding of devotees in temples is a well-known 
charitable purpose, and when there is such a trust per- 
formable in a temple, the general trustee of the temple 
is entitled to periorm it if the persons who are pri- 
marily to do it do not do so, and recover the cost from 
the properties charged in their hands. Where the per- 
formance of santharpana (feeding) in a temple on 
particular occasions is made a charge on certain pro- 
perties. the general trustee of the temple is suflSciently 
interested in the performance of the charities, and in 
fact it is his duty to see that all the festivals and duties 
are properly performed; and where the special trustee in 
possession of the properties charged with the perform- 
ance of the charities does not perform a particular 
festival or charity which he is bound to do. the general 
trustee can perform it out of the funds of the temple 
and recover it from the special trustee and the pro- 
perties over which there is a charge. {Somayya, /) 
Lingeshwara DEVARA BHANDARAM V. NAGAPPA. 

1941 M.W.N. 881 = 64 L.W. 408 = 

(1941) 2 M.L J. 636. 

—Trusteeship— Succession — Founder's right to 
alter line of devolution. See 1940 Dig., Col. 1187. 
NALLASIVAN PlLLAI V. GaNAPATHI MUDALIAK. 

1921.0.847=13 E.M. 696. 

Trust fund deposited with trustee— Trustee 
permitted to invest same in any security he liked and to 
pay interest on it to beneficiary— Effect of— Relation 
ship of creditor and debtoi— If substituted— Insolvency 
of trustee— Beneficiary's claim to priority. See 1940 
Diff Col. 1187. KRISHNA Das Govardhan DaSv. 
ratanbai Gokuldas. I.L.E. (1941) Bom. 42= 
193 I.O. 718 = 13 E.B. 328 = A.I.B. 1941 Bom. 41. 

yalidity— Indefiniteness or uncertainty—Test. 

Indefiniteness or uncertainly in relation to the objects 

of a trust may render the entire trust void. To deter- 
mine uncertainty or indefiniteness in relation to_ trusts 
one of the rules of the English Courts of equity that 
the Court must be in a position to supervise the trust and 
administer it in case of a breach of trust or in case of 

any of the circumstance arising in connection with it in 

which such a course becomes necessary and where the 
Court is not in a position to administer the trust by 
reason of the vagueness of the objects of the trust the 
trust is void. On a construction of the deed in question 
t wlfheld that the trust was for national education and 
for the establishment and maintenance of a school where 
national education was to be imparted and for a boar- 

and for giving scholarships for foreign studies 

/.h°rlerce the trust deed could not be attacked on 
and that hen vague or non charitable or 

"> 


TRUSTS ACT (1882), S. 82. 

Hidayat Beg v. Behari Lal. 

I.L.E. (1941) All. 377= 196 I.C. 3=14 E.A 132 = 

1 Q .1 HA .Q 472= 1941 A.L.J. 295 = 

1941 O.A.(Supp.) 312 = 1941 A.W.E.(H.C.; 147 = 

,, ^ ^ 1941 All. 226. 

- 'Validiiy— Test— Object or purpose of tiust See 
Mahowedan Law— Waqf— Validity. 

1941 A.L. J. 269. 

TRUST AND CONTRACT — Distinction — A, agree- 
mg to pay y, debt due byCto B consideration of 
transfer of his property to k— Nature of transact 
tion. 

There is always a fiduciary relationship between 
trustee and beneficiary, but none between the parlies to 

acontraci. The beneficiary is clothed with title to the 
property— not indeed a legal title because that i elides in 
the trustee, but an equitable one. He is pos«e«ed of 
what is called an equitable estate. No trustee can use 
trust property for his own benefit. He is bound to hold 
it for the benefit of the beneficiary and is liable to 
account to him for it. Where before the Debt Conci- 
liation Board A and B two debtors of C agree that A 
should pay B the debt due by C to i9in consideration of 
CV transfer of his property to ^ the transaction repre- 
sents a contract between the parties and no question of 
trust arises, {^Bose^ Jf) MOhawMAD Hussain 
Khan v. Bala Laxman. 196 I.C. 201 = 14 R.N, 88 = 

1941 N.L.J. 324=A.I.R, 1941 Nag. 261. 

TRUSp ACT (II OF 1882), S, 5-EssentiaIs of 
trust— Provident Fund of employees of companies— 
Moneys standing to credit of member— If “trust" money 
— Liabdiiy to attachment and sale in execution of decree 
against member. See C. P. CODE, S. 60 (1). 

S ^—Creation of trust— Transfer of ownership 
—Necessity— Absence of intention to part with erwner- 
ship — Effect. 

The Trusts Act lays considerable stress on the neces- 
sity of a transfer of ownership for the effective crea- 
tion of a trust. Though it is true that no particular 
words of transfer are required, the document must aim 
at effecting a transfer. Where, far from being a trans- 
fer in favour of the trustees, there was every indication 
that the author of the trust had no intention of parting 
with the ownership of property, it was held that no valid 
trust was created. {Yorke, J.) HUZUR ARa Begam 

V. Deputy Commissioner, Gonda. 

196 I.C, 787 = 1941 A. W.E. (O.C ) 274 - 
1941 O.L.E. 764 = 1941 O.W N. 906 = 
1941 O.A. 621 = A.I.R, 1941 Oudh 629 

S. 6— Trust of movables— Essentials— Bank 

forming company for chit funds— Subscriber of chit 
fund depositing prize money in Bank and authorising 
bank to appropriate same for payment of future sub- 
scriptions — Effect— Trust— If created— Liquidation of 

bank— Claim to preferential payments. See 1940 Dig 

Col. 1188. Travancore National Bank Subsidi- 
ary Co., Ltd. V. T. N. AND Q. BANK, LTD. 

A.I.E. 1941 Mad. 256 = (1940) 2 M L J. 566 

S. 20 (e)— Value of the property— Meaning See 

1940 Dig., Col. 1188. OFFICIAL Trustee z;. r^e. 
BURM. 19SI.C. 61=13 R.E. 199 , 

Ss. 77 and 78 -Security deposits — Nature of— 

Trust created, when extinguished— Demand for return 
of deposit, if operates as revocation of trust. 1940 
Dig., Col. 1188. DINSHAW & CO. z/.'KrjshNa Piary. 

16 Luck. 241 = 1941 Comp. C. 138= 
191 I.O. 178= A.I.E, 1941 Oudh 126. 

S. Effect on burden of proof hi benami 

irattsactions. 
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TRUSTS ACT (1882), S. 88. 

S. 82 of the Trusts Act, though it may not have 
really altered the burden of proof, has made it much 
clearer than it was before that the burden of proof of 
establishing all the facts necessary to lead to the infer- 
ence that a transfer was benanii lies upon the person 
asserting it to be so. {yorke aud Agarwal, //,) SaR- 
DAR JAHAN V . AFZAL BEGANf. 

16 Luck. 341 = 192 I.C. 873 = 
1941 A.W.R.(C.C.) 93 = 1941 O.L.R. 240 = 

1941 A.L.W 328 = 13 R.O. 416 = 
1941 O.WN. 208 = 1941 O.A. 154 = 

A.I.R. 1941 Oudh 288 

^Ss. 88 and 90 — Applicability — Application for 

darkhast grant — Payment of price of survey stones and 
tree — Death of applicant before grant — Fresh applica- 
tion by widow for grant — Grant to widow — If in tru?t 
for or for benefit of husband s estate — Attachability for 
debt of husband. See 1940 Dig., Col. 1189. NaLLAN- 

gal V . Arasappa-Pili.aipattj Cooperative 
Society. 193 I.C. 314 = 13 R.M. 643. 

Ss. 88 and 90— Scope — If exhau'-tive— Construe 

live trustee — Who is — b. 94. See 1940 Dig , Col. 1189. 
NaLLANGAL V . AraSAPPA PllLAIPATTl COOPERA- 
TIVE Society. 193 I.C. 314= 13 R.M. 643. 

Ss 94 and 95 — Applicahiliiy — Separation 

between Hindu coparceners^ Possession of common 
properties and collection of rents and profits by one — 
Acquisition made by him after separatim — If self 
acquisitions — Mingling of funds— Effect of — Burden 
of proof > 

Where a co-sharer who has separated from the other 
joint owners and who is a constructive trustee of the lat 
ters share of the propertyheld in co ownership and of the 
income thereof chooses to mix up his separate property 
with the properly held in co-ownership and deliberately 
mingles the funds of both, the burden lies heavily on him 
to prove that acquisitions made by him after the separa- 
tion have been acquired from his own separate funds and 
not out of the income of the property held by him in 
CO ownership with the other co owner. Ss. 94 and 95 of 
the Trusts Act apply, to such a case, and the other 
co-sharer can therefore claim a partition of all the 
properties including those purchased after the separation 
and of the entire income thereof, in the absence of clear 
proof that the subsequent acquisitions have been made 
out of the separate funds of the co-owner in possession. 
{Lobo, J.) KhEM CHAND 7/. DaYARAM. 

I,L.R.(1040) Kar. 634=194 I.C. 137 = 
13R.S. 249 = A.I.R. 1941 Sind 60. 

" 3. 94— Beneficial interest — Meaning of — Nature 
of mortgagee’s interest — Coparcener undertaking on 
partition to pay mortgag debt of another coparcener — 
Nature of obligation incurred. See 1940 Dig., Col. 1190. 

Atmaram Sao V . Bhupfndra Nath. 

I.L.R. (1941) Nag. 677 = 194 I C. 537 = 

S E N. 374. 

UNITED PROVINCES ACTS. 

Agriculturists’ Relief Act (XXVII of 1934). 

Boards Circular. 

Co-operative Societies Rules. 

Court of Wards Act f IV of 1912). 

Debt Redemption Act (XIII of 1940). 

District Boards Act (X of 1922). 

Encumbered Estates Act (XXV of 1934). 

Excise Mftllual 

Land Records Manual 

Land Revenue Act (III of 1901). 

Municipalities Act (II of 1916). 

Partition Manual. 

Prevention of Adulteration Act (VI of 1912). 


U. P. AGRIC. EEL. ACT (1934), S. 7. 

Regularisation of Remissions Act (XIV of 
1938). 

Regulation of Sales Act (XXVI of 1934). 
Revenue Court Manual. 

Stayed Arrears of Rent (Remissions) Act 
(XVIII of 1939). 

Stay of Proceedings (Revenue Courts) Act, 
1937. 

Temporary Postponement of Execution of 
Decrees Act (X of 1937). 

Tenan cy Act iXVII of 1939). 

Town Improvement Act (VIII of 1919). 

Village Panchayat Act (VI of 1920). 

UNITED PROVINCES AGRICULTURISTS’ RE- 
LIEF act (XXVII OF 1934). S. 2 (2) and Scb. I— 

Servant of village community' — Who is — Test — Tailor 
— If one such. 

Generally a ‘servant of the village community* is a 
person who is not paid separately for the individual 
work he does, but receives ptriodical remuneration from 
the community, whether at the lime of harvtst or other- 
wise. A tailor finds no place in the list given in Sch. I 
of the U. P. Agriculturists’ Relief Act and if he is to be 
regarded as an agriculturist within the meaning of the 
term in S. 2 (2) of the Act, he has to show that he is 
not paid by the job, but is recompensed by some 
customary mode. of periodical payment. {Collister^ J.) 

Taqi Husain v. Hafizullah. 

I.L R. (1941) All 166=1921.0. 839 = 
1941 A.W.E. (H.C.) 12 = 1941 O.A (Snpp.' 20 = 

IS R.A. 369 = 1941 R.D. 166 = 
1941 A.W.R. (Eev.i81 = 19410.W.N. 343 = 
1941 A L.W. 247 •= 1940 A.L J. 874 = 

A.I.R. 1941 All. 92. 
Ss. 2 (2), Expl. (11) and 6 — Scope of Expl. 2 
to S. 2 (2) — Benefit of S. 5 — Availability — Applicant 
having a share in ancestral property— Father’s name 
only appearing in khewat. See 1940 Dig., Col, ll90. 

Raza Husain Shankery Saran. 

16 Luck. 600 = 191 1.O. 784= IS R.O. 289 = 
1941 O.LR. 6 = A I.B. 1941 Oudh 121. 

* S. 2 (2) (f)— ‘Agricultural land’, meaning of — 

Grove land, it agricultural land. See 1940 Dig., Col. 
1191. Ganga Sagar V. reoti Prasad. 

I Lit. (1940; All 771= 191 I.C 366 = 
13 R A. 226 = 1941 A LW. 7. 

S. 8 {2)^Declaration of charge— Request for 

if can be made in appellate Court, 

Where no request appears to have been made in the 
trial Court for the declaration of a charge under S. 3 
( 2) of the Agriculturists* Relief Act, it is too late in the 
day to entertain such request In the appellate Court, for 
it is not then pos>ible to find either the circumstances of 
the defendant or the items of property on which the 
charge could be created. {Bajpai and Dar, //,) 

Mahomed Mohtashim v. Joti Prasad. 

I.L R. (1941) All. 360 = 1941 O.A. (Supp.) 287 = 
1941 A W.R. (Rev.) 306= 194 I.O. 801= 
1941 ALJ 246=1941 BD. 460» 
1941 A.L.W. 369 (2)= 14 R.A. 7 = 
1941 O.WJ^. 602 = 1941 A W.R. (H C.) 128 = 

„ _ A.I.R. 1941 All 277. 

S. 1— Person claiming benefit of^Facts to be 

Prot>ed. 

Where there are more defendants than one, if benefit 

of S. 7 of the U. P. Agriculturists’ Relief Act Is claimed, 
the onus is on those claiming it to prove that all the 
defendants were agriculturists, for if one of them was 
not an agriculturist. S. 7 has no application by virtue 
of the third proviso to Cl. (2) of S. 2 of the Act. 
(Bennett and GMam Hasan, JJ.) HkT Ram v. 
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INDIAN DECISIONS. 


U P. AGRIC.REL, ACT (1934), S. 10. 

SUBHAG CHAND. 1941 O.W.N. 527 = 

194 LC. 168 = 1941 O LE. 419 = 
1941 A.W.R. (Rev.) 300 = 1941 R D. 279 = 
1941 A L.W. 380 = 13 R.O. 554 = 
19410.A. 331 = A.I.R. 1941 Oudh 376. 

■ Sb. 10 and Vl~Mortgage rnomy of Rs. 599 paid 
by two persons-^Intention of parties^Application to 
redeem against one person alone — Forum. 

Where the mortgage amount of I^s.599 is shown in the 
deed to be made up of payments of 300 and 299 by two 
persons respectively and the intention of the parties was 
really to create two mortgages, an application under 
S.12 of the U P. Agriculturists’ Relief Act against one of 
the two alone for redemption can be hied in the Revenue 
Court, for, under S. lO the amount secured by the mort- 
gage so far as that person is concerned is only the 
amount which he actually advanced and not the total of 
the two sums paid by both. {Ghulam Hasan, J.) 
MahaBIR V, Ram LaL. 196 I C. 601=14 R.O. 184 = 

1941 O.Ii.R. 696 = 1941 R D. 904 = 

1941 0 W.N. 1119 = 
1941 A.W R. (Rev.) 887= 1941 O.A. 819. 

S. 12 — Application under — .Maintainability — 

Mortgagee's possession changed into vendee's posses- 
sion. See 1940 Dig., Col. 1193. TaUQIR AlI v. 
Ram Raitan MNGH. 16 Luck. 99 = 

AXE. 1941 Oudh41. 

S. 12 — Court Fees Aciy Sch. 1 . Art. 2 B ((/. P. 

Amendment <4^/, 1938) — Application under S> 12 of the 
Agriculturists Relief Act — Decree for redemption on 
payment of sums due under other deeds of further 
charge — Appeal — Court-fee payable. 

Where on an application under S. 12 of the U. P. 
Agriculturistb'Relief Act redemption was decreed on pay- 
ment of a sum of Rs. 2l2l-5»6 made up of Rs. 271 due 
on the suit mortgage and a sum of Rs. 1850-5 6 due 
under two other deeds of further charge and the plaintiff 
appealed against the decree only in so far as the further 
charge was concerned, it was held that what the appel- 
lant was seeking was a reduction of the amount on pay- 
ment of which he could redeem the property from 
Rs. 2121-5-6 to Rs. 271 and that he was challenglhg the 
amount of Rs. 1850-5-6 and that was the amount or 
value of the subject-matter in dispute, and he was bound 
to pay ad valorem Court ffe under Art. 2-B of Sch. I. 
Court-Fees Act. {Yorke and Bennett, JJ) SuRjAN 

Singh v. Mashal Singh. 1941 O.W.N, 789 = 

194 I.O. 425 = 13 R.O. 603= 194 ED. 443 = 
1941 A.W.R. (Rev.) 534 = 1941 O.A. 498 = 
1941A.L.W. 634 = A.I.E. 1941 Oudh 447. 

23 — Competency of revision. 

Thelanguageof S.23of theAgriculiur'sts Relief Act 

does not divest the Chief Court of the power of inter- 
ference in revision if the case fulfils the requirements of 
ll5 C P Code. {Ghulam Hasan, J.) AMJAD 
HUSAIN V. RaIZUNNISA. 194 IC. 855 = 14 EO. 4^ 

1941 0 LR. 634= 1941 0 W.N 669- 
1941 R.D 387= 1941 O.A. 462 = 
1941 A.WR. (Eev.) 408 = A.I.R. 1941 Ou^i433. 
g 23— If bars revision aI>o. Sfe ly^U Dig.. 

CC. 119i. LALT. 

193 1.0.214 = 1941 O.L E. 294. 

Q ^Z^Requisite as to debtor being an agricul- 

of timi Agriculturists’ Relief 

For the purpose of a. J-s, u. r. 

Act an agriculturist debtor must be an agriculturist both 
* ri rhP loan a« well as at the date when the 

at the date of the Joan a. wnsAiN » 

4^" 193 1.C. 59= 


13 


B.0 ra6=194iaL.B. 268 = 1941 R.D. 90= 


U50 

U. P. AGEIC. EEL. ACT (1934), S 33. 

1941 O.W.N. 242= 1941 0 A. 195 = 
1941 A.W.R. (Rev.) 143 = AX.R. 1941 Oudh 252. 

~ S, ZZ—Suit under — Costs — Guiding principle in 
the awarOing of. 

In a case where there are no special circumstances 
making it equitable that the creditor should bear the 
costs, it would be unjust to permit the debtor, by avail- 
ing himself of the provisions of the Agriculturists’ Relief 
Act which are designed primarily for his own beneSt to 
throw an additional burden on the creditor W'hich he has 
not deserved through any misconduct or impropriety. 
The only fair thing under such circumstances is for the 
debtor to bear his own costs. {Braund, J.) Shiva 
Shankar Lal Sharma v. Kamji Lai.. 

-.OA-. = K-A 81=1941 A.L J. 290 = 

1941 A.W R (Rev.) 405 = 1941 O.A. (Supp.) 331 = 

1941 A.W.R. (H.C.) 166=1941 R.D. 312= 

1941A.L.W. 428 = A.I.R. 1941 All. 285. 

7 S. 33— Suit under— If a proceeding withfn the 
meaning of S. 7 of the U, P. Encumbered Estates Act 

Sec u. P. Encumbered Estates act s 7 pro 

CEEUING. 1941 O.A. 801. 

S. SS^Suit under^Maintainability—Onc of the 

^7. under Encumbered 

Estates Act .Another heir, if and when can file a suit 
under S 33, Agriculturists Relief Act. 

Where an application is made under U p Encum 
bered Estates Act by one of the heirs of a'decea.ed 
mortgagor, the other heirs are persons who come under 

S.9 {5 jor(6 ) of the Encumbered Estates Act a„d 
unless and until there is a splitting up of the mortgage 

and the mortgage debt as contemplated by S 9 of tL 
Act, It IS not competent to such heirs to institute a suit 
under S 33 of the Agriculturists’ Relief Act h respe 
to those debts which are common to them and the aonii 
cant under the Encumbered Estates Act. The annlicLt 

himself cannot institute such a suit, nor could the other 

heirs make him a defendant to such a suit But when 
once ihe apportionment has been made by the SopHaI 
Judge under S. 9 (6). it will be open to any"^ meX o 
thefamily who have not applied under the Encumbered 
Estates Act to institute a suit under S. 33 of the Apriml 
turists' Relief Act, for it would become their Xate 
debts thereafter in respect of which they can in^fitu e 

suits for accounting, {Yorke and Ghulam Ha^an TT\ 
Jai Shankar v Maqbul-ur Rahman. ’ 

16 Luck. 633® 192 1. C. 264 = 1941 O T p oo 
I 1941 A.W.R. (Rev ) 64 = 13 R O 

1940 O.W.N 1223=1940 O A 1204! 
1940 E.D. 598 = A.I.R. 1941 Oudh I19 
S. 3S-Suit under— Nature of for purposes of 

court fees- Appeal— Valuation— Procedure in case an 

pellant obtains relief for larger amount. See 1940 DiJ*" 

Col. 1195. BHARAT Singh v. Chhotey Singh 

16 Luck. 398= 13 R O 279= 

191 LC. 732 = 1941 A. W.R.(C 0/1- 

1941 O LE. 20 = A.IR. 1941 Oudh loo. 

Ss. 33 and 2 (8)— Suit under S. 33 in the case 

of usufructuary mortgage — Maintainability— Interest’ 
in S. 2(8) if includes profits from such property 9 
1940 Dig., Col. 1194. DIGBIJAI SiNGH v Budh 

I.L.R.(1940) AH. 707= 19210.298 = 

13 R.A. 306. 

S. 33 and Court Fees Act, S. 7 (4) and Art 

17 (iii) of Sch. II— Suit under S. 33 of Agriculturists 
Relief Act— Nature— Court-fee payable in suit and in 
appeal from decree in such suit — Value of such suit 
1940 Dig., Col. 1194. HaRENDRA Shankar ■!, 
KHIALI Ram. I.L.R. (1940) All. 762« 

191 1.0.SS7«13E.A.aX9 
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U. P. AGEIC. EEL. ACT (1934), S. 33. 

■ — S. 33 (2) — Decree on a mortgage — If can be 
passed under. See 1940 Dig., Col. 1195. BehaRI LaL 
DURGA. 16 Luck. 188 

'(as amended), S. 33 iZ)— Court-Fees Aa 

(l870), S. 7 (iv) (b) — Construction of S. 33 (3) — 
Plaint in suit — Memoranium of appeal, if included in 
— Court-fee payable on appeal in suit under S. 33 

(3). 

The words ‘plaint in suit’ in S. 33 (3) of the U. P. 
Agriculturists’ Relief Act cannot be so liberally construed 
as to include a memorandum of appeal, Hence in 
appeals in suits under that section ad vatoiem Court-fee 
has to be paid and not the fee payable on an application 
under that section. {Bennett, /.) Girjawati v. 
QUDRATULLAH KhaN. 193 I C. 300= 13 R O 443 = 

19410.L.R. 271 = 1941 0 W.N. 479 = 
1941 0 A 311 = 1941 RD. 236 = 
1941 A.W.R. (Rev.) 280 = A.I.R. 1941 Oudh 304 
— — S. Document evidencing loan — Require- 

ments — 'Written document*, meaning of — Receipt for 
loan, if falls under. 

S. 39 of the U. P. Agriculturists’ Relief Act does not 
prescribe any particular form of a written document to 
evidence the I .an. The words ‘written document’ used 
in the section are wide enough to cover any writing 
which would unmistakably sh .w that a loan was taken 
by the debtor. A receipt showing the receipt of money 
in consideration of a promissory note executed, evi- 
dences the loan by a written instrument as required by 
S. 39 of the U. P. Agriculturists’ Relief Act. {Ghulam 
Hasan, /.) BrIJ LAL v. SURAJMAN. 

194 I.C. 662 = 14 R.O. 32= 1941 0 L.R. 619 = 
1941 O.A. 662=1941 A.W.R. (Rev ) 683 = 
1941 O.W.N. 832 = A.I,R. 1941 Oudh 420 

- -3. 40 — Applicability — Execution and registra- 

tion— Necessity. 

Per Full Bench.— Z. 40 applies only to documents 
which are executed by agriculturists and alsj registered. 
Consequently, S. 40 cannot be availed of where the 
document is not registered even though executed by an 
agriculturist within the meaning of the Act. 

Per Iqbal Ahmad, Ag. C.J. — The word ‘and’ in the 
sentence "executed by an agriculturist and registered" i 
in S. 40 should be read as “or" and therefore S. 40 can i 
be availed of by an agriculturist who executes a bond 
but fails to get it registered. {Iqbal .4hfnad, Ag.CJ.. 
BaipaifVerma, Mutlaand Dar, JJ.) L. II. SUGAR 
FACTORy, PILIBHIT v. MOTI. 

I.L.R. (194 ) All. 471 = 1941 A L.J. 427 = 
1941 A.W.R. (Rev.) 704 = 1941 O.A. (Siipp.) 636 = 
1941 A.L.W. 693 = 19510 791=14R.A 84 = 
1941 R.D. 611 = A,I.R. 1941 All. 243 (F.B.). 

S. 40 and Sch. Y— Applicability. ' 

S. 40 is not restricted to bonds pure and simple but ■ 
applies to instruments which besides being a bond em- 
bodies some other transaction as well such as a mort- 
gage. {Iqbal Ahmad, Ag. C.J., Bajpai, Venna, Mulla 
and Dar, //.) L. H. SUGAR FACTORY, PlLIBHlT v. 
MOTI. I.L.R. (1941) All. 471= 941A.L.J 427 = 
1941 A.W.R. (Rev.) 704 = 1941 O.A. (Supp.) 636 = 
1941 A.L.W. 693 = 196 I.O. 79 = 14 R. A. 84 = 
1941 R.D. 611 = A I.R. 1941 All 243 (F.B.). 
—8 40 — Scope and effect of. 

S. 40 and Sch. 5, Agriculturists’ Relief Act, amends 
only Art. l5, Stamp Act. The rest of the Stamp Act 
retains its binding force. {Iqbal Ahmad, Ai:. C.J., 
Bajpai.Verma, Mulla and Dar, JJ.) L. II. SUGAR 
Factory, Pilibhit v. Moti. 

LL.R. (1941) All, 471 = 1941 A.L.J. 427 = 
1941 A.W.E. (Rev.) 704 = 1941 O.A. (Supp.) 636 = 


U.F. COURT OF WARDS ACT (1912), S. 3. 

1941 A.L.W 693=1951.0. 791 = 14 E.A. 84 = 
1941 R.D. 611= A.I.B. 1941 All. 248 (F B ). 
UNITED PROVINCES BOARD’S CIRCULAR 
2*1 — Scope of. 

Board’s Circular 2-1 does not lay down substantive 
law but is only for the guidance of settlement officers, 
who have to proceed under S. 99 of the Land Revenue 
Act. It is therefore only explanatory. {Harper, S-M. 
and Sathe, J.M.) ALLAH TaLA v. SURAJ BjKRAM 
Singh. 1941 O.W.N. 89= 1941 R D. 67 = 

1941 A W.R. (Rev.) 222 = 1941 O.A. (Supp.) 167. 

“8-1, R. 18 {\)— Remission of Revenue — Justifica- 
tion for rejection of recorded rent. 

Where the remission of land revenue is in question 
recorded rents which are genuine cannot be rejected for 
inadequacy. They can only be rejected if they are not 
genuine or if they are too high. {Harper, S.M. and 
Sathe, J.M.^ RAM KiSHORE V. EMPEROR. 

1941 R.D. 302 = 1941 A.W.R. (Rev.) 403 = 

1941 O.A. (Supp.) 362.- 

UNITED PROVINCES CO-OPERATIVE SOClE 
TIES RULES. R,20 (7) (i) (11) and (ill)— Non- 
compliance with — Award-Validity. See U. P. CO- 
OPERATIVE Societies Rules, Rr. 20 (8) (m) and 
20(7;(/) (//)AND(m). 1941 O.W.N 404. 

R. 20 (8) (ill) and 20 (7) (i) (U) and (iii)- 

Scope and effect of R, 20 (8) (///) — Award in violation 
of R 20 (7) (/), (n) and {Hi)— Validity. 

R. 20 (8) (mV) of the U. P. Co operative Societies 
Rules seems to indicate that the provisions of R. 20 (7) 
(i), (m) and (mV) refer merely to defects of procedure 
and do not invalidate the award by reason of such 
defects or irregularities. {Yorke and Ghulam Hasan, 

/.) Belahari Co-operative Society v. Puttu 
LAL. 16 Luck. 668 = 193 I.O 624 = 

3 R.O. 466 = 1941 A.L.W. 299 = 1941 O.L.B. 297= 

1941 O.W.N. 404 = 1941 O.A. 285= 
1941 A.WR (Rev.) 236 = A.I.R. 1941 Oudh 316. 

R. 20 (12) (11) —Competency of civil suit* 

In spite of K. 20 (12) (xV), a Civil Court is perfectly 
competent to entertain a suit in all cases where it can be 
shown that the act of the authoriius of the Co-operative 
Societies is not within the scope of the Act or is other- 
wise without jurisdiction. {Yorke and Ghulam Hasan, 

JJ.) Belahari Co-operative Society v, Puttu ' 
LaL. 16 Luck. 658= 193 I.O. 624 = 

13 R 0. 466 = 1941 A L.W. 299=1941 0 L.R. 297 = 

19410 W.N. 404 = 19410 A 286= 
1941 A.W.R. (Rev.) 236 = A IR. 1941 Oudh 316. 

R. <IS^{Vl){iVi-Effectof. 

Even if an award has violated the R. 20 (7), (;) (iV) 
and (/V/), the proper course for setting it aside is by 
means of an appeal to the Assistant Registrar under R. 20 
(l2Kxl If no such appeal is filed, by the operation of 
R. 20 (l2) (m), the award becomes 6nal and conclusive 
between the parties. {Yorke and Ghulam Hasan, JJ.) 

Belahari Co-operative society v. Puttu Lal. 

16 Luck. 668 = 193 I.O. 624 = 13 R.O. 466 = 
1941 A.L.W. 299 = 1941 O.W.N. 404“ 
1941 O.A. 286=1941 A.W.R (Rev.) 236 = 
1941 O L.R 297 = A.I.R 1941 Oudh 316. 

UNITED PROVINCES COURT OF WARDS ACT 

(IV OF 1912), S. 3 — Proprietor — If includes htne- 

dciartes under Trusts Act —Proprietor executing rc" 
vocable trust— Act, if applicable to Him. 

The definition of proprietor in S. 3 of the U, P. Court 
of Wards .Vet is wide enough to cover the cases of 
beneficiaries under the Indian Trusts Act, provided only 
that the estate concerned is such that the Court of 
Wards Act is otherwise applicable. A proprietor who 
executes a deed of trust though it be one revocable at 
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the notice of the executant does not cease but continues 
to be a person entitled as proprietor to a beneficial 
interest in a mabal and consequently the other provi- 
sions of the Act are still applicable to him and the 
Court of Wards can enforce the Act and assume 
superintendence of the property and call upon the 
trus‘ees to surrender that possession, {Yorke, /.) 

Huzur Ara Begam V. Deputy Commissioner 
CONDA. 196 I C. 787 = 1941 A.W.R (C C.) 274= 

1941 O L R. 764 = 1941 O.A. 621 = 
1941 0 W.N. 906 = A.I.R. 1941 Oudh 529. 
S. 6(3) — Scope of. 

Cl. (3) of S. 6 of the U. P. Court of Wards Act 
could not operate to extend the powers given by Cl. (1) 
of the same section. {Yorke, /.) HUZUR ARA BegaM 

Deputy Commissioner, Gonda. 

19610.787=1941 A.WR (C.C.)274 = 
1941 O.LR. 764 = 1941 O.W.N. 906 = 
1941 0 A. 621=A.I.R. 1941 Oudh 529. 

Ss 11, 13 and 53 — Bar of suit — If applies to 

suits by third Parties. 

Ss. 11, 13 and 53 of the U. P. Court of Wards Act 
do not prevent the institution of suits by third persons 
of whose property superintendence has been assumed on 
the suppo>ition that it was the property of a disqualified 
proprietor. Where a proprietor executed a deed of trust 
and his properly was subsequently taken by the Court 
of Wards under its superintendence, it was held that a 
suit by the trustees to assert their title to the property 
could not be barred by Ss. 11, 13 and 53 of the Act. 
{Yorke, J,) HUZUR ARA BeGaM v. DEPUTY COM- 
MISSIONER. GONDA. 1961.0.787 = 

1941 A.W.R. (C.C.) 274=1941 O.L.R. 764 = 
1941 O.A. 621 = 1941 O.W.N. 906 = 

A.I.R. 1941 Oudh 529. 

Ss. 44 and 6 — Release of estate — Limits to the 

power of the Court of Wards 

What S. 44 of the Court of Wards Act provides is 
that although the Court of Wards may release at 
any time any person or property from its superinten- 
dence subject to the control of the Local Government 
under S. 5, it shall nof^so release any property the pro 
prietor of w'hich has been disqualified under Cl. (3) or 
id')oi sub-S. (1) of S. 8 without the sanction 

of the Local Government. In other words, an order of 
the Court of Wards for the release of any estate from 
superintendence is always subject to the control of the 
Local Government, that is the Local Government has 
the last w'ord always in the matter, but that in cases to 
which Cls. (iJ) or (o’) of sub-S (I) of S 8 applies the 
Court of Wards may not even pass a resolution for the 
release of the property without the sanction of the Local 
Government previously obtained, (Yorke, /.) HUZUR 

ARA Begam 2/ deputy Commissioner. Gonda. 

1961.0. 787 = 1941 A W.R (C.C.) 274 = 
1941 O L.R. 764= 1941 O.W.N. 906= 
1941 O.A. 621 = AI.R. 1941 Oudh 529 
S. 61 (2)— Scope — Covenant by vyraniy 

of title in sale by Court of ,o7 

ward— Nature and extent. See 1940 Diff.. ' 

MAN SINGH r.. BaBU LaL. 

191 1.C. 448 = 13 R O 242 = A.I.R. 1941 Oudh 114. 

UNITED PROVINCES DEBT REDEMPTION 
ACT (XIII of 1940). S. 2 (9) and(17)~Loan~ 

Conditionsneee^sary— Act when can apply , 

An advance in order to be a loan under S. 2 (9) ot 
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turist (Ghulam Hasan and Agarwal, //.) TaJAM- 
MUL Husain v. Amiruddin, 1941 o a. 95i = 
1941 A.W.R. (Rev.) 1078 = 1941 O.W N 1239 

boards ACT 

iyZ2;, S, 109 — Luca/ rate — Basis^ 

S. 109 of the U. P. District Boards Act shows that 
the local rate is to be based not on the land revenue but 
on the annual value of the assets. {Shirre/f, S Af 

Sathe, J.M.) GOKUL DaSS Z'. Hurulnisa BIBI 

1941 O.A. (Supp.'t 606 = 1941 R.D. 687 = 

Cl 1*50 j -o 2941 A.W R. (Rev ) 666, 

S. 138 (4) and Penal Code (1860), S. 186— 


the U P Debt Redemption Act. must be one recover- 

able from an agriculturist and " 

to an agriculturist. To ch.m the benefit of the Act t 

must be shown that the advance 

an agriculturist and it was recoverable from an agricul 

Y. D. 1941—73 


Attachment-- Wei, hment of arUcles2pZ; ;pr^^^^^^^ 

rrsa, 

It IS the duty of the attaching officer to be as accurate 
as possible Irreparable mischief might be done to the 
owner of the goods attached if only approximate weights 
are given. Therefore the attaching officer should weigh 
the pods and note the actual weight in the inventory. 
And where the attaching officer gives only the approxi- 
nnate weight and the owner insists that actual weight 
spuld te given and prevents* the officer from removing 
the goods pless thaMs done, the owner is not guilty 
under S ip. Penal Code. (^Bajpai^ J.) MaHOMED 

Shafi V. Emperor. jg 0 j q 4 yy_ 

^2 Cr L J. 877 = 1941 A.Cr C 194 = 

1941 A.L.J. 419 = 1941 A.W R. (H 0 i 250 = 
1941 O.A. (Supp.) 680= 1941 A.L W 830 = 

A.I.R. 1941 All. 344. 
UNITED PROVINCES ENCUMBERED ES 
TATES ACT (XXV OF 1934)-Appeal in pTcLdffiS 
pder -Death of one of the opoosing creditor respon- 
dents— Legal representative not added- Apnea] if 
abates /« Mo. See C. P. CODE, O. 22 k Uand 

U. P. Encumbered Estates act, .s. 4 . ’ 

.1941 O.W.N. 418 (F.B.), 

—Decree under, aga.nst debtor atone- Liabi- 

hty tmnt and eeveral with another-Decree againet 

other ,f barred ,n regular civil proceedings-ProPer 

decree to be passed. ^ 

The liabilities of an auctioneer and a seller to refund 
the deposit to the purchaser in respect of sale which had 
gone off owing to the default of the seller are 
joint and several, though arising out of one transac- 
tion. Hence a decree obtained against the seller alone 
in respect of such a liability under the U. P Encum- 
bered Estates Act is no bar to the purchaser obtaining a 

fre.'h decree in the regular Proceedings against the auc 

tioneer with regard to the deposit. There is no objection 
to the two decrees being granted subject to the condition 
that if any money is realised in execution of one decree 
it will have to be credited in the other and the purchaser 
will not have any right to recover the amount twice 
over. {,Dar, /.) KaLK^ PRaSaDz*. SaRJU Pra^afi 
1941 A.W.R. (H.C.) 365= 1941 A.L.W. mo 

Liquidation proceedings — Scheme of ^Payment 

to creditors — Procedure. 

In the scheme of liquidation envisaged by the En- 
cumbered Estates Act all payments to the creditor have 
to be made by the Court and not by the debtor applicant 
direct. Hence an order directing such direct payment 
cannot be allowed to stand. {Harper, S Af. and Sathe 
/..if.) SitA Ram V. SheO rani, 1941 R.D. 520 = 

1941 O.A. (Supp.) 672 = 1941 A.WR. (Rev ) 616 

Orders under — Tf revisable under S. 115, c P* 

Code. See C. p. CODE. S. ll5 — Applicability! 

. . 19^1 O.A. 673. 

Proceedings under — Nature of. 

Encumbered Estates Act proceedings are insolvency 
proceedings without a receiver arid there is’a ^■a‘d^ca^ 
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difference between insolvency and Encumbered Estates 
Act proceedings on the one hand and ordinary suits on 
the other. {^PottuU and Madeley, J J.) LaCHMI 
NaRain V. Musaddi Lal. 1941 O.W.N. 1195 - 
1941 A. W.R. (Rev.) 1010 = 1941 O.A. 891. 

Rules — R. ts and C. P. Code, S, 114 — Power of 
review in a case under Encumbered Estates Act. 

Though old R. 6 of the Encumbered Estates Act 
Rules applied only to proceedings before the Special 
judge, the new rule applies to all proceedings under 
the Encumbered E^tates Act. The power of review 
cannot be said to be a matter of substantive law. The 
power of review given by S, 114, C. P. Code, Is given to 
all Courts and consequently it is not a power for which a 
specific provision in the Act itself need be insisted upon 
when the whole of the C. P Code has been extended to 
proceedings under the Encumbered Estates Act by 
K. 6. Hence the Sub Divisional Officer is legally com- 
petent to review any of his own orders passed under the 
Encumbered E><tates Act. {Harper ^ S.M. and Sathe, 
J M.) SuRAj Bali J*. Ram Nandan Rai. 

1940 R.D. 601 (2) = 1941 A.W R. (Rev ) 96 = 

1941 O.A. fSupp.) 84. 

Who are entitled to benefits under the Act. See 

1940 Dig., Col. 1198. Brahmdeo Prasad Tewari 
z/. Makhan Tewari. 192 I C. 746 = 13R A. 363 = 

1941 O.A. (Supp ) 108 = A.I.R. 1941 All. 94. : 

(as amended in 1939), Ss.2 and 22—Seope and 

intention of— Concealment of initial mistake — If a 
ground for refusing amendment. 

The intention of the U. P. Encumbered Estates 
Amendm'-nt Act as contained in S. 2 and in S. 22 is 
that applicants should not be bound by an illegality in 
the matter of statements in the application and the inci- 
dental consequence of this is that they should not be 
penalized for trying to avoid what were then the conse- 
quences of that illegality. Hence though the applicants 
might have done everything in their power to conceal 
the initial mistake, an amendment when sought for 
should not be refused. {Harper, S.M, and Sathe^ J. 

M.) Faqir Baksh Singh v. H»kkaran Singh. 

1941 R.D 266 = 1941 A.W.R (Rev.) 351 = 
1941 O.A. (Suppj 2H5 = 1941 A.L.J. (Supp.) 74. , 

Ss 2 and 7 — Suit for profits — Stay — Propriety. 

Per Harper, S.Af.—ln an ordinary suit for profits the 
liability is neither agreed nor decreed. It accordingly is | 
not a debt within the terms of the Encumbered Estates 
Act and there should be no stay in such a case. 
(Harper, S M. and Sathe, J M.) NAVINCH ANDRA z/, 
RadHEY Shvam. 1941 a W R. (Rev.) 376 = 

1941 R.D. 340 = 1941 O.A. (Supp.) 336. 

’ -Ss. 2 (a) and 7 (1) (b ) — Claim for profits by 
one co-sharer against another— If a debt — Suit for such 
profits, if barred by S. 7 (1) (b). 

The profits claimed by a co-sharer from another 
co-sharer or from a lambardar are in the nature of un 
liquidated damages a^d are not an ascertained figure be* 
fore the suit is disposed of. Consequently they do not fall 
within the definition of debt in S. 2 («) of the Encum 
bered Estates Act and such a suit is not barred by S. 7 
(1) (^) of the Act. (Harper, S.M, and Sathe, J.Mf) 
Makhan Singh v. Kishan Lal- 

1941 A.W.R. (Rev.) 177 = 1941 O.A. (Supp.) 121 = 

1941 R.D. 264 = 1941 A.L.J. (Supp) 49. 

S. 2 (a) — Debt — Costs, 

Once costs have been declared and ascertained they 
constitute a debt. Whether a decree for co.sts has been 
obtained on the basis of a debt is a different question. 
(Y or ke and Bennett , J J .'S H RISaRANDaSv. HaRI 
Kishan Das. 1941 O.W.N. 682 1941 O.A. 403 s 


U. P. BNODM. EST. ACT (1934) S. 4. 

1941 R.D. 349 = 1941 A.L W. 601 = 

1941 A W E. (Rev.) 369 =A.I:r. 1941 Oudh) 299. 

■ —3. 2 (g) — Landlord — Muafidar in possession 

paying profits and land revenue to grantor. 

Where according to the terms of a Muafi grant the 
grant is for the life of the grantee who will pay the 
profits and the local rates and the land revenue to the 
grantor, the grantee’s possession is not that of a pro- 
prietor or an under-proprietor within the meaning of 
S. 2 (g) of the U. P. Encumbered Estates Act, bat 
rather of a tenant on favourable rate of rent. (Harper^ 
S.M. and Shirreff, J.M.) KULS^UM BeGGM v. iBNE 
Hasan, 1941 A.W.R. (Rev.) 686= 

1941 O.A. (Supp.; 641 = 1941 E D. 453 (2). 

S. 2 (j) Proviso (X'^Applicability — Settlement 

coming into force after application under S, 4 though 
revision started before the application. 

Where the settlement actually came into force only 
after the date of the application under S. 4 of the U. P. 
Encumbered Estates Act, though the proceedings for 
revision started before the date of the application 
^5* 2 (;), proviso 1 of the Act does not apply to such 
application. (Shirreff, J.M.) SaHaI LAL v. KuNWAR 
Pkatap Singh. 1941 O.A. (Supp.) 608 (2) = 

1941 R.D. 673 =1941 A.W.R. (Rev) 668(2). 

S. 4 — Applicant under — If saved from forfeiture 

of his bond under S. 514, Cr. P. Code. SeeCs^.^. 
Code, S. 514 and U. P. Encumbered Estates act* 

S. 4. 1941 O.W.N. 357 = 1941 A.W R. (Rev.) 219. 

S. 4 — Competency to apply under — Auclion pur- 

chaser subject to encumbrances. 

The whole scheme of the Act shows that the debts 
must be those of the landlord and not of any one else. 

If a vendee or auction-purchaser purchases a property 
subject to encumbrances, he knows full well at the time 
of the purchase what amount in cash he will have to pay 
to the mortgagees before he becomes the full owner of 
the property and so there is no reason why he should be 
allowed any of the benefits given by the Encumbered 
Estates Act. Such a purchaser is not entitled to apply 
under S. 4 in respect of the encumbrances. (Harper^ 
S.M. and Sathe, J.M.) ABDUL QaDIR v. RaDHA 

Mohan. 1941 O.A (Supp.) 202= 

1941 B.D. 249= 1941 O.W.N. 600 = 

1941 A.W.R. (Rev.) 253 = 1941 A.L.J. (Supp ) 66. 

■“ “S. 4 — Joint applications contemplated by — Mere 
existence of a single joint decree^If justifies joint 
application, 

S. 4 of the U. P. Encumbered Estates Act contem- 
plates joint applications by (1) members of a joint 
Hindu family and (2) heirs of a deceased debtor. There 
might also be a joint application where all the debts of 
the applicants are joint though their properties may be 
separate. But the existence of one joint decree or debt 
cannot entitle persons holding different properties and 
owing other different debts of their own, to join in one 
application under S. 4 of the Act. (Sathe, J.M.) ABU 
Baker v. Subhani Myian. 1941 R.D. 246= 

19410.W.N. 497 = 1941 O.A. (Supp.) 207= 

1941 A.W.R, (Rev.) 268. 

Ss. 4 (3) and 14 (4) (c) — Successix*e proceedings 

under Agriculturists* Relief Act or Encumbered Estates 
Act, if permissible — Decision under Agriculturists' Re- 
hef Art — If can be ignored by Special Judge — Privatt 
settlement mortgage account~-^peciai Jui/ge,ifcaH 
reopen accounts. 

The provisions of sub-S. (3) of S. 4 of the U. P* 
Encumbered Estates Act clearly contemplate the possi- 
bility of proceedings being taken by a landlord first 
under the Agriculturists* Relief Act and later under the 
Encumbered Estates Act. S. 14 (4) (c) of the Encum- 
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TT. P. ENO0M.. ESI. ACT (1954), S. 4, 

bered Estates Act does not rule out of consideration a 
decree passed under the Agriculturists' Relief Act. The 
proper construction to be placed on that provision, is 
that the Special Judge, while disposing of a matter 
under the Encumbered Estates Act, shall not apply the 
provisions of the Agriculturists' Relief Act, and not that 
he shall ignore a decision already arrived at under that 
Act, The fact that parties have come to an arrange* 
ment out of Court on the basis of the provisions of the 
Agriculturists’ Relief Act cannot affect the legal position. 
Where the parties have somehow arrived at a settlement 
of their mortgage account, executed a receipt and made 
an endorsement respectively in accordance therewith, if 
the transaction so evidenced is valid and legally proved, 
it is not open to the Special Judge under the 
Encumbered Estates Act to reopen the question of the 
mortgagor's liability under the mortgage, ignoring the 
receipt and the endorsement. (^Bennett and Ghulam 
Hasan, //.) MaHOMED HuSAINz'. BaBU Djn. 

16 Luck 638 = 192 I.C. 434 = 13 E 0. 362^ 

1940 R.E. 616 = 1941 A. W.R. (Rev.) 8 = 
1941 OL.R 152 = 1940 O.A 1231 = 

1940 O.W.N. 1293 = A.I.R. 1941 Oudh 193. 
S. 4 (6) (as amended by Act XI of 1939)— 

Defective application under S* 4 — Cancellation of order 
under S. 6, afUr publication under Ss. 9 and 11 — 
Subsequent amendment of Act — Defective application 
ametided — Fresh publication — Necessity. 

Where an order under S. 6 of the Encumbered Es- 
tates Act passed on a defective application under S. 4 is 
cancelled after publication of notices under Ss. 9 and 11 
of the Act and the Act is subsequently amended and 
the defect in the application is corrected and amended, 
it is necessary that fresh notices under Ss. 9 and 11 
should be published. {Thomas, C,/. and Agarwal, Jfi 
raghuraj Singh v. Hari Kishen das. 

192 1.0. 708= 13 R O. 401= 1941 O.W.N 113= 

1941 O.L.B 216=1941 A.L.W. 97 = 

1941 A.W.R. (Rev.) 73 = 1941 O.A. 28= 

A.IR. 1941 Oudb 225. 

S. 6 — Order under, passed on a holiday — If a 
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costs. Where prior to an appeal to the Privy Council 

I by the appellant, the other party files an aDDlication 
under S. 4 Encumbered Esta.es Act and orders ar" 
passed under S 6 and thereafter the Privy Council 
allows the appeal with costs, an application for resntu 

n”.",!" ““■er party is 

not barred by Ss. 7 and 13 of the Encumbered Estates 

Act inastnuch as the debt or pecuniary liability for costs 

incurred by the other party was incurred only after the 

order under S. 6 had been passed (f.r.) when the order 

ior costs was passed by the Privy Council. anj 

Ghulam Hasau, JJ.) Mahomed SadiQ AlI Khan 

V. Fakhr Jahan Begam. 16 Luck 5qi - 

192 1.C. 272= 13 E.O. 346=1941 O W N ' 12fi- 

1941 O.LE. 102=1941 82= 

1941 A.W.K. (Eev ) 70 = 1941 O.A. 25= 

A I.B. 1941 Oudh 297. 
— — Ss 7 and Z^—Ptndency of proctedings under 

the Act Auction sale of debtor's propertv VatidiiA 

Rights of auction purchaser against debtar 
An auction sale of the debtor’s property during the 
pendency of proceedings under the Encumbered Estates 
Act IS null and void. The purchaser has no legal title 
o retain it and cannot object to its possession be ng 
transferred to the debtor under S. 35 of the Act f Raibf 
A.M.) Babu Ram r,. Ram Lal, ^ 

1941 A.W.R. (Rev.) 1083 fo'iss 
1941 O.A. (Snpp) 871 (2)= 941 B D im 

S.l-Proccedings referred to in-Mere Pro- 

nouncement of judgment, if included in 

The mere pronouncement of judgment is included in 
the proceedings referred to in S, 7 of the U p pi 

cumbered Estates Act. {Bennett and Ghulam ' Haifn 
JJ.) KaILASH KUNWAR V. Raghubar Dayal ’ 

196 I.C 694 = 1941 O LR 749 — 

1941 O.W.N. 1109 = 1941 A.W.B (B^^) I 7 IZ 

c ^ z, 859 = 1941 O.A. 801. 

S. 1—Proceeding^Suit under S 33 nf th^ 

D.u.j A. a oo Of the 


nullity. 

If the order under S. 6 of the U. P. Encumbered 
Estates Act is passed on a local holiday, it is not on that 
account a nullity. {Bennett and Ghulam Hasan. J/.) 

Kailash Kunwar V. Raghubar Daval. 

196 10. 694 = 1941 O.L.R. 742 = 

1941 O.W.N. 1109 = 1941 A.W.R. (Rev.) 876= 

1941 R D. 869 = 1941 O.A. 801. 

a final 


-S. 7 — Applicability — Proceedings after - 
decree for foreclosure, if can be stayed. 1940 Dig., 

Col. 1200. MURLI DHAR z'. Girja KUER^^ 

^^-t-.Applieability— Suits both by creditor and 

Encumbered Estates Act bars suits relating to 

debts incurred prior to the passing of an order under 

S. 6 of the Act, whether they be suits 

tors ar suits instituted by debtor appl'^ant. 

ru*,Jg,M Neisan //*) JAI SHANKAR z^. MAQBUL UR* 

16Lnck 653 = 19210.264 = 
Rahman. ^ ^ 336=1941 0 L R. 98= 

1941AWB (Rev.) 64 = 1940 O.WN 1223- 

1941 A.W.« ^ 1204= 1940 B-D 698= 

A.IR. 1941 Oudh. 119. 

Og 7 and \Z--Pecuniary liaoiltty tn respect of 

casts-m^fitts-Order far 

order under S. 6-Claim »« respect of, if barred by 

^ W ^ ^ 


Ss. 7 and 13. ^ ^ot in- 

k.. enJt is decided and orders passed about 


In the case or cosi» ", 

curred until the suit is decided and 


U. P Agric'ulturisfs’ Ac/toTn\aountof 
lent to him IS a proceeding within the meanino n# <? 7 
of the U. P. Encumbered Estates Act f 1 

Ghulam H^an, JJ.) KaiLASH Ktowar » 
Raghubar Daval. iq« 

1941 O.L.E. 742 = 1941 O WN nn^ 

1941 A.W.B. (Eev.) 876=1941 eVsb® I 

1941 O.A. 801 

S. l^Sanction for sale undergone of th 

parties, if can resile from agreement for sale ' 

No property of the debtor can be transferred withnnf 
the sanction of the Collector and until such sanction U 
given there cannot possibly be a binding contract 
between the debtor and a creditor or his acent wh* k 
can create rights and liabilities between them. Hen 
it is open to a creditor to repudiate an agreement fo^ 
sale between his mukhtaram and the debtor, before the 
Court given sanction. {Sathe.A.Af.) LalTa PraSat> 
V. DhaRAM DaSS. 1941 RD 89a= 

1941 O.A. (Supp.) 753=1941 A.W.R. (Bev.) 862 

S. 7 (b)— Strict construction— Application under 

the Encumbered Estates Act during pendency of parti 
tion proceedings in Civil Court — Proceedings iix trial 
Court in pursuance of order of remand by District 
Judge — If barred by S. 7 (b). See 1940 Dig Coi 
1203. RAmman Lal v. Babu Ram. ®‘’ 

I.LB. 1941A11.1S2=13R A 

1941 O.A. (Supp.) 109 = 192 I.o! 885= 

A.I.B. 1941 All. 60. 
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S. 7 fl) (a) — Applicability — Debtor purchasing 

property pendente hte — If can ask for stay of execution 
against such property See 1940 Dig., Col. IzOl. 
INAYAT BEG V. ABDUL KaHMAN BEG. 

I L R. (1941) All. 149 = 194 I.C 69 = 13 R.A. 470 *= 

1910 A.L.J. e02 = A.I.R 1941 All. 39. 

• S. 7 (l)(a) — Applicability — Proceedings both by 

debtor and creditor. See I940 Dig., Col. 1202. DiLDAR 
Husain t/. Baboolal. 16 Luck 287 = 1911.0.415*= 

13 R 0. 241= A.I E. 1941 Oudh 80. 

S. 7(l)(a) — Proceedings referred to in — If 

includes proceedings pending at the instance of the 
landlord. 

The proceedings referred to in S. 7 (l) («/) of the U. 
P. Encumbered Estates Act include proceedings 
pending at the instance of the landlord, {/iennett and 
Ghulam Hasan, //.) KaILASH KuNWAK v 

RaGHUBAR Dayal. 196 I C 694= 1941 O.L.R. 742 = 
1941 O.W.N. 1109= 1941 A.W R (Rev.) 876 = 

;1941R.D. 859 = 1941 0 A 801. 

■ »S. 7 (1) (b) — Bar of suit under — Suit for 
profits. 

S. 7 of the U. P. Encumbered Estates Act applies 
only to debts and so it cannot bar a suit for pro6ts 
which is neither a debt nor a liability for liquidated 
damages until the suit for profits is decreed. {Harpet, 
SM. and Sathi, /.M.) PVARE LAL DHARAM PaL. 

1941 R.D 338 (1)= 1941 A W.R. (Rev ) 423 = 
1941 O.W.N 672= 1941 O.A.vSupp) 360. 

S. 7 fl) (b) (2) and (3) and Civil Procedure 

Code (1908), Proceedings on application for 

restitution— Nature of^Provisions of U. P. Encum- 
hired Estates Ad applicable. 

Proceedings on an application under S. 144, C P. 
Code, are not proceedings in execution to which the 
provisions of sub Ss. (2) and (3) of S. 7 of the Encum- 
bered Estates Act would be applicable, but rather pro 
ceedings to which the provisions of Cl. (/<) of sub- 
S. (l) must be applied. {^Bennett and Ghulam Hasan, 

//.) Mahomed Sadiq ali khan Fakhr Jahan 
Begam. 16 Luck 691 ' 192 I.C. 272 = 

13RO. 346 = 1941 O.W.N 126= 1941 O.L.R. 102 = 

1941 R.D 82= 1941 A.W R. (Rev.) 70 = 
1941 O.A. 26 = A.I.E. 1941 Oudb 297. 

S. 7 (1) (b) (2) and i3)-Pelati7e scope of. 

Different considerations apply in cases falling under 
Cl. (^), sub-S. ( 1) of S. 7 of the Em umbered Estates 
Act from cases to which sub Ss. (2) and (3) are appli- 
cable. Cl. (b) of sub-S. (1) refers only to proceedings for 
the recovery of debts incurred before the passing of the 
order under S. 6; sub Ss. (2) and ( 3) bar the execution 
of decrees obtained on the basis of private debts incur- 
red after the passing of the order. (Vorhe and Bennett 

jj.) Hari Saran Das Hari Kishan Das. 

1941 O.A. 403 - 1941 O.W N 632 = 
1941 A.WR (Rev ) 369 = 1941 R.D. 349 = 
1941 A L.W. 601 = A.I R. 1941 Oudh 299. 

S 7 (1) (b) — Scope and appluahilitv — Processes 

for ejectment for arrears of rent, if entertainable 
subsequent to order under S . 6. 

S. 7 (l) (i) of the U. P. Encumbered Estates Act 
does allow processes for ejectment for arrears of rent to 
be undertaken in certain circumstances after an order 
has been passed under S. 6 of the Encumbered Estates 
Act. 

Per Harper, S,M . — Such processes can be taken out 
only in cases where the debtor applicant has a tenant*s 
interest in the property from which ejectment is sought, 
and has no proprietary interest left in it whatsoever. 

Sathe^ J M . — It cannot be held that although 
sub S. (^) of S. 7 (1) permits process for ejectment to 
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be taken out for arrears of rent, it does so only where 
the debtor applicant possesses no other interest in the 
property than that of a tenant. Though such a restric- 
tion is desirable, the language is clear and does not 
permit this restriction being read into it. {^Harper, S. 

M. and Sathe, J.M.) SURJI v. LaKHOO, 

1941 A W.R. (Rev.) 1 = 1941 O.A. (Supp.) 8 = 

1941 OWN. 98 = 1941 R.D. 67. 

S. 7 (1) (b) — Suit for profits by one co-sharer 

against another — If barred. S<-<r U. P. ENCUMBERED 

Estates act, Ss. 2 (a) and 7 (1) (6). 

1941 A.W.R. (Rev.) 177 = 1941 E.D. 264. 

' S. 7 (2) — Order staying execution proceedings — 
Appealability. 

Where an order staying execution proceedings is 
passed in spite of the decree-holder’s objection that 
S. 7 (2) of the U. P. Encumbered Estates Act was 
inapplicable, it is appealable to District Judge. {Ismail 
/.) RAMKISHORE2/. YASHPAL KUNWAR. 

94 10. 568 = 14 R.A.1= 
1941 A.L J. 258= 1941 0 A. (Supp.) 311 = 
1941 ED. 310 = 1941 O W.N. 699 = 
1941 A W.R. (H.C ) 146 = 1941 A.L.W. 427 = 
1941 A.WR. (Rev.) 336 = AXE 1941 All. 224. 

S. 7 (2) — Sanction for private sale-^Considera* 

tions before the Court, 

A sale by private negotiations between a creditor and 
the debtor applicant is not one of the recognized modes 
of liquidation under the Act. It is an abnormal proce- 
dure which can be sanctioned under S 7 (2), 
Encumbered Estates Act, only if it can be 

shown that it is in the interests of all 

parties concerned. Where the lower Court has found 
that a particular proposal is not in the interests of the 
debtor himself, it will not Ire interfered with in appeal. 
{Sathe, A /\f.) IMTIAZ HUSaIN v. H\R PraSAD. 

1941 O.A. (Supp.) 783 = 1941 A.W.E. (Rev.) 909 = 

1941 R.D. 919. 

S. 7(3) — Encumbered Estates Act Pules — ^.84 

— Leave to create charge"— Objedion by creditor— Duty 
of Court. 

According to R. 84 of the Encumbered Estates Act 
Rules there can be no sanction in (he case of a transfer 
which would prejudice the interest of the creditors 
collectively or individually. Where a creditor objects it 
should be presumed to be against his interests and 
sanction should not be granted. {Harper, S.M,and 
Sathe, A M.) KazI.M HUSAINt H^SaN ALI. 

1941 R.D. 875 (2)= 1941 A.W.E. (Rev.) 1016(1) = 

1941 0 A. (Supp.) 844 (2). 

' S. 7 ( 3 ) — Petmissicn to sell— Money necessary to 
make more property available to debtors — If rt good 
ground. 

Where a debtor applies for permission to sell a part 
of his property, in order to utilise the amount for 
purposes of litigation which woukl result in making 
more property available for liquidation purpt^ses, it is 
to the interests of the creditors and is rea'^onable and 
hence the permission could be gianied. {Harper. S.M, 
and Sathe, J.hf.') RAM I'HEKAN :« BADRI PKA^^D. 

1941 R.D. 427 = 1941 A.W.R.iRev ) 480 = 

19410 A. (Supp.) 439(1). 

— — S 7 ( 8 ) — Scope of — Decree for costs subsequent 
ioorder under S' 6 — S. 7 (3), if applies, 

A decree- holder must wait where execution is barred 
by S. 7 (3) of the Encumbeied Estates Act, but the sec- 
tion cannot mean that execution of all decrees is barred 
pending the proceedings under the Encumbered Estates 
Act. A decree for costs obtained after the passing of 
art order under S. 6 of the Encumbered Estates Act is 
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not one obtained on the basis of a private debt and S. 7 
(3) would not apply to ir. 

Per Bennetty J , — It was not intended by S. 7 (3) to 
alow execution through the medium of a receiver in the 
lase of a decree obtained on the basis of a private debt 
incurred after the passing of an order under S. 6' 
{Yorke and Bennett, J J.) HaRI Saran DaS a*. HaR 
Kishan Das. 16 Luck 566 = 192 I.O. 300 = 

13 E.O. 343 = 19410 W N. 103= 941 R.D. 72 = 
1941 O.L.R 105= 1941 A.W.E. (Rev.) 67 = 
1941 O.A. 22 = A.IJl. 1941 Oudh 242. 
"■ " S» 7 (4) — Scope of relief that could be given 

under — Declaration as to a lease being void — Jf could 
be given, 

S. 7 (4) of the U. P. Encumbered Estates Act states 
that any transfer in contravention of the provisions of 
the Act is void. No further declaration on the subject 
can be given by the Collector. A mere declaration 
under Encumbered Estates Act by the Collector is not 
provided for by any of the provisions in the Act. (^Shtr- 
reff, J.M. and Sathe, AM) Uma PRASaD v. ROOP 
NaKain MiSRa. 1941 A.W.R, (Rev.) 1085 i2) = 
1941 O.A. (Supp.) 875 ( 2 ) = 1941 R.D. 1114. 

— Ss. 8 and 20-A — Dismissal for default — Power 

to restore — Application for restoration and amendment 
— Collector, if competent to dispose of. 

Applications dismissed in default under S. 8 are not 
liable to be restored under S. 20-A of the amended 
Encumbered Estates Act where an application con- 
tains two prayers one for restoration and another for 
amendment, though the first request is not within the 
competence of the Collector, the second is, and so the 
Collector is competent to dispose of such application. 
iSathey J,M.) RaMJI KhaGI v. KaM PaDARATH 
KhaGI 1941 A.W.R. (Rev.) 794 — 

1941 O.A.(Supp!) 705 = 1941 R.D. 717. 

Ss. 9 and 10 — Benamidar, pofition and rights of 

Death, after filing of written statement — Application 

for substitution by heirs of beneficial ownei — Nature of 
—Limitation, 1940 Dig.. Col. 1203 KAJ NA^IN 
V, Ahmadi Ian. 192 I 0* 737 — 13 R A. 364 

194i O.A. (Supp. J 101 = A.I R. 1941 All. 81. 

Ss. 9 ; and 13 and Court-Fees Act, Sch. II, 

Ax%.2~~Refectton of time barred written Statement- 

Appeal— Court^fee payable. c • i 

Where a written statement is rejected by a bpeciai 

Judge as time barred, the aggrieved creditor is entitled to 

appeal on payment of court-fee payable under Art. 2, 

Sch 11 , Court- Fees Act. Until such order is declared 

to be a decree by the Act itself, higher 

not be naid {Ismail, J.) GaNGA KUER v. SUKHJIT 
Singh I L R (1941) All. 323=1931.0 867 = 

SINGH. 461= 1941 RD. 80 = 

1941 A.W.R. (Rev.) 171=1941 A.L.W. 92 

1941 A.W.R. (H.C.) 59 = 1941 0 A. (Supp.) 99 
1941 A.L J. 109 = A.I.R. 1941 All. 163. 

S. 9 (c)— Receiver— Appointment-Grounds 

Transaction likely to deteriorate capital 

perty— Creditors security not tmpertlled— Appointment, 

* ^Though a transaction does detract from 

value of the property, the ^^estion to be 

when an appointment of a receiver i g detracts to 

the circumstances of the case are such ‘t ° 

such an extent as to psti y the ^k.ng J'^^.PgXce 

out of the hands of the debtor. . ^ 

between the debts and the total valuation^ .s vejy^gr^^,^ 

and the transaction is not such ® ^ ^ent justifi- 

the creditor’s security, .t does pro 

cation for ‘he transfer^f who^of the^e^^^ ^ 

perty to a receiver. {HarperyO.i 
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Lachmi Narain V. Gauri Shankek. 

1941 O.A. (Supp. 847 (1) = 
1941 A.W.E. (Rev.) 389 = 1941 0 W.N. 601 = 

1941 R.D. 287. 

S. 9 (1) (3) — Scope of— Filing of written state- 
I ment before the starling point of limitation— If not filed 
within limitation. See 1940 Dig., Col. 1204. 
Rameshwar baksh Singh v. Govind Prasad. 

Luck. 153= A.I.E. 1941 oudh 60, 

S. 9 (6)— Applicability — Joint and several debts. 

See 1940 Dig., Col. 1204. MahOMED IHTISHAM ALI 
V. lachman Prasad. 15 i,uck. 641. 

S. 9 (5) (a) — Apportionment of liability 

Powers of Court— Debt or decree imposing joint and 
several liability— Joint debt — Meaning. 

In a case where the debt or the decree impose? a joint 
liability against several persons one or more of whom 
apply for proceedings under S. 4 of the U. P. 
Encumbered F.states Act and others do not. S. 9 
(5) (a) of the Act enjoins that the liability of those 
debtors who had applied under S. 4 shall be determined 
and the liability of the joint debt will be apportioned 
separately against the debtors who had applied and 
against those who had not applied under S. 4 of the Act. 
This power given under S. 9 (5) (a) of the Act applies 
not only to cases where the liability is joint, but also to 
cases where the decree or debt imposes a joint liability 
as well as several liability upon the debtors, because the 
words ‘joint debt’ in Cl. (5) (a) of S. 9 include debts, 
which are both joint and several. {Iqbal Ahmady C.J., 
Yorke and DaSy JJ.) PUNJAB NATIONAL BANK, LTD, 
V. ViSHWa Nath Khanna. 196 I.C. 716 = 

1941 A.L.W. 942 = 1941 RD. 909 = 
1941 A.W.R. (Rev.) 987 = 1941 O A. (Supp.) 831 = 
1941 A.L J. 549 = A.I.R. 1941 All. 363 (F.B.). 

S. 9 (5) (a)— Scope of — Addition of joint 

debtors, if contemplated. See 1940 Dig., Col. 1206. 
Dwarka Nath Singh v. Raj Rani. 16 Luck. 110. 

— S. 9-A — Maintenance — Money decree — Separate 
liquidation — Competency. 

S.9 AoftheU. P. Encumbered Estates Act pres- 
cribes a special procedure to be followed in respect of 
maintenance decrees. Where the Special Judge has 
passed a simple money decree for arrears of maintenance, 
it can be liquidated separately from other decrees under 
S. 9.A. {Sathe, J.M.) ABDUL AZIZ KhaNz'. NUR 
JahaN BIBi. 1941 A.W.R. (Rev.) 273 = 

1941 O.A. (Supp.) 222 = 1941 E.D. 109. 


S. 9-A— Receiver— Application for appointment 

by maintenance holder — Time for payment— Necessity. 
See 1940 Dig., Col. 1206. AniS Jehan Begum v. 
Shafi Ahmad Khan. 1941 A.W.R. (Rev.) 66 = 

1941 O.A. (Supp.) 43. 


S. 9-A — Receiver — Appointment without an 

application therefor — Propriety— Consent of parties — 
Sufficiency. See 1940 Dig., Col. 1207. IFTIKHaR 
Ahmad Khan v. Shamshad Ali Khan. 

1941 A.W.R. (Rev) 63(2) = 
1941 0 A. (Supp.) 60 (2). 


S. 9-A— Scope of. 

.AoftheU.P. Encumbered Estates Act makes 
on for satisfaction of a claim for future main- 
e and though the application is only for arrears, a 
r could be appointed. {Shirreti . J.M.) MahO- 
SHRAF ALI khan V. KUBRA BEGAM. 

A TXT o rpov ^ M '1 = 1941 ” 






g.A (1) Scope of — Liquidation of claim for 

^ S^oTq) M^^the U. P. Encumbered Estates Act 
permits action to be taken for liquidation of a claim fol 
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maintenance which falls due after the issue of notices 
under S. 9, provided the claim is based on a decree 
passed before that date. Appointment of a receiver for 
this purpose, which is only a mode of execution, can be 
rnade, if the application for it is made within the time 
limited for the recovery of the amount due under the 
decree. {Harper, S.M.) JaGaNNATH PrasaD v 
Durga Kunwar. 1941 A.W.E. (Rev.) 805 (!)«=’ 
1941 O.A. (Supp.) 716 (1)= 1941 E.D. 769 (1). 
— S. 9-A (1) (i) — Liquidation of maintenance 
claim for period subsequent to issue of notice under S. 9 
— Competency. 

S. 9-A (1) (i) of the U. P. Encumbered Estates Act 
permits action to be taken for the liquidation of a claim 
for maintenance which falls due after the issue of notices 
under S. 9, provided the claim is based on a decree 
passed before that date. {Satke, J.M.) ABDUL AziZ 
Khan v. nur Jahan Bibi. 

1941 A.W.E. (Rev.) 273 = 1941 O.A. (Supp.) 222= 

1941 E.D. 109. 

Sfl. 9-0 and 9 D — Receiver — Appointment — 
Respective grounds. 

To justify the appointment of a receiver under S. 9-C. 
evidence of mismanagement is necessary. Where there 
is no marked disparity between the valuation and the 
debts as to indicate that the creditor’s interests are 
jeopardized, there is no ground for the appointment of a 
receiver under S. 9 D {Harper, SM. and Sathe, J.M.) 
Zahiruddin V. Chheda Lal. 1941 E D. 322 = 
1941 O.W.N. 676 (1) = 1941 A.W.E. (Eev.) 450 = 

1941 O.A. (Supp.) 382 . 

“ 9'D — Condition as to security in case of debtor 

receiver — Propriety. 

It is both unnecessary as well as unreasonable to 
demand security when one of the debtor applicants is 
appointed a receiver; for, the whole of his property is 
already under the possession of the Court and can serve 
as security {Harper, SM. and Sathe. J.Af!) GhuLAM 

Husain Lachman PRASAD. 1941 0.WN 699 = 
1941 E.D. 383 a) = 1941 A.W.E. (Rev.) 468 = 

1941 O.A. (Supp.) 427. 

- S. Debtor as receiver—Order directing him 
to furnish security — Propriety. 

As long as the proceedings under the V P. Encum- 
bered Estates Act are not finished the debtor applicant 
IS incapable himself of giving any security either per- 
sonal or in property. Hence, where the debtor appli- 
cant himself is appointed receiver, it is unnecessary to 
insist on his giving security, for the whole of his pro- 
perty IS already under the control of the Collecter for the 
purpose of liquidation. (Harper, S.M and Sathe, JM ) 

Raj Kishore Dube z/. Harbans Prasad Dube 

1041 Amo OW.N 267 = 1941 E.D. 87 = 

194l Jk.W^B.(Bev.) 268 = 1941 O.A. (Supp.) 217. 

.kn Right to collection 

charges— Dtsentitling circumstances. 

allowed even when the 
debtor IS the receiver. But where he has been in posses- 

Sion for over a year before he was appointed the receiver 
and has enjoyed all the profits which would not be avai- 
lable for iquidation of debts, there is no need in such a 

‘■^ceiver any remuneration. {Shirre/f 

Singh v. yuRAj Bux Singh. 

1 1051 1941 O.A. (Supp.) 860. 

a. y-u Permission of Court to incur expenses — 
Proper order to make. 

Where an order appoinling a receiver directs him to 
take the permission of the Court to incur expenses, it 
will be inconvenient both to the Court and the receiver 
certain expenses like collection charges have to be 
incurred. The usual procedure in such cases is to fix a 
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ceriain percentage on the collections for collection 


on 

charges; and ordinarily this percentage is 10 per cent. 
{Harper, S.M. and Sathe, J.M.) GuLAM HuSAIN v. 
Lachman PRASAD. 1941 O.W.N. 699*= 

1941 E.D. 383(1) = 1941 A.W.E. (Eev.) 468 = 

1941 O.A. (Supp.) 427. 
S. 9-D — Receiver— Appointment — Discretion- 
Exercise of. 

Under S. 9-D of the U. P. Encumbered Estates Act 
the Assistant Collector dealing with a case has full dis- 
cretion no doubt, but it must be exercised judicially. A 
short assertion that an appointment will be in the best 
interests of the debtor cannot take the place of a rea- 
soned argument justifying such an order. Where there 
is neither evidence of disparity between the value of the 
property and the debts nor evidence of likelihood of 
misuse, an order for appointment of receiver cannot be 
supported. {Shirreff, S.M. and Sathe, J.M.) SUME- 
SARi Prasad v. Banarsi Ram. 1941 E.D. 766 = 
1941 A. W.E. (Eev.) 801 = 1941 O.A. (Supp.) 712 = 

1941 O.W.N. 1012. 

S. 9-D — Receiver — Appointment for the whole of 

debtors property — Validity. 

An order for the appointment of a receiver not only 
for the property the possession of which was transferred 
under S. 35 of the Encumbered Estates Act, but of the 
whole property belonging to ihe debtor applicant cannot 
be passed under S. 9 D of the Act. {Harper, S.M. and 
Sathe, J.M.) MAHABIR PRASaD i/. RaM CHARAN. 

1940 OWN. 1231 = 1940 E.D. 681 = 
1941 A.W.E. (Rev.) 80(1)= 
1941 A.L.J. (Supp.) 23 = 1941 O.A. (Supp.) 67 . 

S. 9-D — Receiver — Appointment— Grounds— 

Debtor failing to pay debt cut of profits — Security suffi- 
cient. 

Where the debtor is in possession of property and in 
receipt of profits and does not pay anything towards the 
debts, a case would exist for the appointment of a 
receiver if the debt were not adequately secured. Where 
the debt is secured and liquidation proceedings well 
started, there is no necessity for the appointment of a 
receiver. {Harper, S .M.) RAM DOOLARI V. ShEO 
PRASAD Singh. 1941 ED. 269=1941 O.W.N. 66 S = 
1941 AL.J. (Supp.) 61 = 1941 O.A. (Supp.) 342. 

S. 9-D — Receiver — Appointment — Grounds — 

Debtor's property not saleable under Redemption Act. 

Where the properly is not saleable under the Debt 
Redemption Act, it cannot on that ground be said that 
it should not also be subject to the appointment 4 f a 
receiver. On the other hand, it is all the more impor- 
tant in such a case that its management should be good 
so as to produce the assets liable for liquidation. Further 
in such a case as the creditor is deprived of his main 
security for his debt very much less evidence is required 
to justify his claim to the appointment of a revciver, 
{Harper, S.M.) RaM NATH r. MaHKSH PR.ASAD. 

1941 E.D. 324 (1) = 1941 O.WN- 673= 

1941 A.W.E. (Eev.) 444 = 
1941 O.A, (Supp.) 366(1). 

S. 9 D — Receiver — Appointment — Grounds— 
Debts exceeding x'aluation, 

1 he fact that the valuation of the property is less 
than the debts, though a ground for appointment of a 
receiver, is not by itself sufficient when the debtor 
objects to the appointment. {Harper, S.M. and 
Shirreff, JM.) SHKODARSHAN SINGH V. PRIJRAJ 

^UER. 1941 O.A (Supp.) 805 = 

1941 A.W.E. (Rev.) 931. 

S. 9-D AVr/ifvr — Appiintmffit — G rounds^ 

Valuation exceeding debt— Property not saleable under 
Debt Redemption Act. 
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Where though the valuation of the property exceeds 
the debt the creditor is likely to lose his security by 
reason of the Debt Redemption Act which renders 
certain property unsaleable, a receiver should be 
appointed, if asked for. But in such a case the debtor 
should be the receiver, {//arper, S.Af. and Sat he ^ 

JM.) Gaya Prasad v. Suraj Bux Singh. 

1941 E.D. 296{1) = 1941 O.A. (Supp.)242= 
1941 O.W.N. 695 (1) = 1941 A.W.E. (Eev.) 335=^ 

1941 A.L.J.(Supp.)64. 

S. 9-D — Receiver appointed under — Property 


<Lffected. 

Where a receiver is appointed under S. 9-D of the 
U. P. Encumbered Estates Act, the order can only apply 
to or affect property the possession of which is trans- 
ferred under S. 35 of the Act. {Harper^ S.M. and 
Sathe, /M.) Fida HUSAIN v. BaLA Din. 

1941 O. W.N. 695 = 1941 R.D. 377 
1941 A.W.K. (Eev.) 499 = 1941 O.A. (Supp.) 458. 

" ■ S. 9-J}^Receiver — Appointment under — Cir- 


cumstances — For what property. 

Where the valuation of the property is very much less 
than the amount of the debts and there is no disagree- 
ment between the two sets of debtors nor is there any 
allegation of mismanagement or evidence of it, an order 
appointing a receiver in such a case must be regarded as 
an order under S. 9 D of the U. P. Encumbered Esta 
tes Act and not under S. 9-C. In such a case a receiver 
is only to be appointed for property possession of which 
has been or might be delivered under S, 35. {Harper, 
S.M. and Skirreff, J.M.) Gaya BUX SiNGH v. LaK- 
SHMI NaRAIN. 1941 E D. 734 - 

1941 O.A.(Supp.) 714 = 1941 A.W.E. (Eev.) 803= 

1941 O.W.N. 1008. 

•S. 9 T}— Receiver — Circumstances for and 

A 


against appointment of . 

Per Harper, The discretion given to the Collec- 

tor under S. 9-D of the U. P. Encumbered Estates Act 
is general. It is not necessary for the creditor to show, 
as in S. 9-C that the debtor is causing the properly to 
deteriorate so as to affect its value in liquidation. ^ 
Per Sathe, /./I/.— Where the ability of the debtor s 
estate to satisfy all the debts is undoubted and the credi- 
tor’s money is not in jeopardy, it is not necessary to 
appoint a receiver, and particularly when the application 

is made in respect of only a small 

Derty {Harper, SM. and Sathe, J.M.) KamESH- 

WAR SaRAnC. MOHAMMAD TASLIM HUSSAIN 

1941 (Supp-) 30=1941 A^W B OWN 97 = 
1941 O.A. (Supp.) 212-1941 O.W,N^97^ 

S. ^-H-Reciivir-DMor, wlun to be 

good 

Shtrref, J.Mo) ^ ^ (Supp.) 808 (iS- 

KUER. ^_W B. (Eev.) 934 (1) 

«s a.Vt— Receiver— G'trundt—Oibts exceeding 

' ® , j good ground when debtor obiects. 

■value of security V .L/jgbtor’s property is sab- 

Where the it is a POund for" the ap- 

stantially less than the P sufficient 

pointment of a receive °,Vappointment. {Harfer, 

where the debtor 

S.Mf) JOTI PRAS^‘5^®ffi-i94iOA (SUPP.)383 = 
1941 A.W.B. (Bev.) 451-1941 (g). 
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S. 9 D — Receiver — Grounds — Debt in excess of 

value — Debtor, good manager — Creditor if can be 
appointed. 

The fact that the debt is much in excess of the value, 
is not by itself a reason for the appointment of a 
receiver. Where during the lime the debtor was in 
possession, he has shown himself to be a good manager 
it is he that should be appointed receiver and not the 
creditor, if at all a receiver is to be appointed. {Harper, 
S.M. and Shirreff. J.M.) SUKAJ BuX SiNGH v. RaJ 
SuRAj Bux Singh. 1941 A.W.E. (Eev.) 680 = 
1941 O.A. (Supp.) 538 = 1941 R.D. 662(1). 

S. 9-D — Receiver — Grounds — Delivery condi- 
tional on deposit of interest — Default. 

Wheredeliveryof possession to the judgment-debtor 
under S. 35 of the U. P. Encumbered Estates Act is 
made conditional on his depositing the interest, but the 
judgment-debtor declines to so deposit the interest, that 
is not a valid reason for appointing a receiver. {Harper, 
S.M. and Shirreff, J.M.) INAYAT HUSAIN v. RaFIQ- 
UNNISA. 1941 E.D. 621(1) = 

1941 O.A. (Supp.) 489 = 1941 A.W.E. (Eev ) 668 = 

1941 O.W.N. 846. 

■ ■■ S. 9 u-^Receiver^Grounds for appointment 

Debtor* s incapacity to manage — Presumption as to, 
drawn from mere existence of debt ^ If justified. 

From the mere fact that a debtor allowed himself to be 
submerged in debt, it cannot be presumed that he is 
incapable of managing his property and that hence a 
receiver should be appointed. If that were so a receiver 
would have to be appointed in every case under Act. 
There should be something more tangible than this* 
before a receiver could be appointed. {Harper, S.M. 
and Sathe, J. M.) Mahabir PraSAD v. Ram 
Charan. 1941 A W.E. (Eev.) 80 (1) = 

1940 O.W.N. 1231 = 1940 R D. 581 = 

1941 O.A. (Supp.) 67= 1941 A.L.J. (Supp.) 23. 

S. 9 D Receiver Grounds for appointment — 
Failure to provide for deposit of interest prior to start- 
ing of liquidation proceedings. 

Where liquidation proceedings have not yet started, 
and the debtor applicant is not called upon to pay any 
thing towards liquidation, the fact that the debtor has 
made no arrangement for the deposit of interest, is no 
ground for the appointment of a receiver. Where the 
area is small it would be most inadvisable to appoint a 
receiver for it. {Harper, S.M. and Sathe, J.M.) BIT- 
TAN KUAR V. SaTROHAN SiNGH. 

1941A.W.E. (Rev.) 79 = 1941 O.A. (Supp) 56 = 

1940 O.W.N. 1230 = 1940 R D. 679 = 

1941 A.L.J. (Supp.) 27. 

-S. 9-'^— Receiver— Grounds for appointment 

Slight difference between valuation and debt. 

Where there is only little difference between the 
valuation and the debt, if the debtor opposes the 
appointment of a receiver, it is incumbent on thecredi- 
tor to prove something more than mere difference 
betw’een valuation and debt in order to justify the 
appointment of a receiver. {Harper, S.M.) MaTHURa 
PRASAD V. JADUNATH SiNGH. 

1941 A.W.E. (Eev.) 344 (1)= 
1941 O.A. (Supp ) 258 (l) = l94l R.D. 161. 

S. 9-D — Receiver — Grounds for refusal to 

appoint. 

Where the valuation of the property of the debtor is 
less than the total debt and the appointment of a 
receiver would involve undue expense, there is no ground 
for the appointment of a receiver and particularly so in 
case where it is open to the applicant to apply for the 
sale of the property in liquidation proceedings. 
{Harper, S.M^ and Shirreff, J.M.) SWAMI Dayal v. 
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U. P. ENCUM. EST. ACT (1984), S. 9-D. 


U. P. ENCUM. EST. ACT (1934), S. 14. 


I^uRGa, 1941 A.W.R. (Eev.) 673 (1)= 

1941 0_A. (Supp ) 631 (1)=1941 R. D. 463(1). 

^ ^i^ceiver-^Grouuds — Loss of security 
owing to property not being saleable-^Creditor, when to 
be appointed . 

Where the creditor is liable to lose his security by 
reason of the property not being subject to sale under the 
provisions of the Debt Redemption Act. it is reasonable 
that a receiver should be appointed. Where in such a 
case the debtor has not made any of the payments he was 
directed to make, the creditor is to be appointed receiver 
in preference to the debtor. {Shirreff, J M,') Mangal 
Singh v. Suraj Baksh Singh. 

1941 A.W.R (Rev.) 470= 1941 O.A. (Supp) 429 = 
1941 O.W.N. 711 (1) = 1941 R.D. 400 (1). 

S. Receiver — Grounds — Security^ suffici- 
ency of. 

1 here is no need for the appointment of a receiver in 
a case where the valuation exceeds the debt and the 
security is therefore sufficient. {Harper, S,Af. and 
Shirreff, /M.) JaIPATRA KuER V. GANGA DHAR 

1941 A.W.R. (Rev.) 670 = 1941 O.A. (Supp.) 501 = 

1941 R.D. 426 t2). 

S, 9-D — Receiver — In respect of what property, 

can be appointed. 

An order appointing a receiver not only in respect of 
the plots mortgaged with possession to the creditor, but 
also of the entire property of the debtor is clearly ultra 
vires, S, 9-D of the U. P. Encumbered Estates Act 
enables a Court to appoint a receiver only in respect of 
the property the possession of which has been or is 
liable to be transferred under S. 35 of the Act. 
KHarper, S.M. and Sathe, J.M.) RaM LAL v. 

Lakshmi Narain. 1941 A.W.R. (Rev.) 591 = 

1941 O.A. (Supp.) 645=1941 R.D. 478. 

~ S. 11 and R. 1 — Claim under *5*. 11 (2) 
^Dutyof Court-^Entry in Khaoat, if to be taken as 
deciding factor. 

Where an objector prefers a claim under .S. 11 (2) of 
the U. P. Encumbered Estates Act in respect of a pro- 
perty which is mentioned by the applicants as belonging 
to them, the Special Judge has to determine whether the 
property belongs to the applicants or to the olrjector 
He is in error if he does not decide the title to the pro 
perty upon the evidence produced and relies mainly on 
R. 1 of the Rules as precluding the applicants’ claim to 
the property by reason of the absence of the Khewat in 
his name. {Ghulam Hasan and Agarwal . JJ.') Brij- 

RAj Singh v. Ganga Char an. 196 to. 606 = 
14 R.O. 103 = 1941 O.L.R. 607= 1941 R D 704 = 
1941 A.W.R. (Rev ) 655=1941 O.W.N. 961 = 
1941 0 A. 681 = A.I.R. 1941 Oudh 659. 


^3.1l Q,n6.1^~Afortgage rights — ff and » 
affected by failure to prefer claim under S. 1] oi 
discharge of claim under S. 13. 

TheU. P. Encumbered Estates Act does not 
dotyn that the effect of failure to put forward a cl; 
under S. 11 or of the discharge of a claim under S 
will be to extinguish rights of morigape but th 

rights can no longer be asserted, if the claim hash 

discharged. {Shirreff, J.M.) MaHOMED RaZA 
INDER Singh, 1941 a.w.R. (Rev.) 8 i! 

(Supp.) 736=1941 RD. 8 

— S. 11 (2) Claim under, when to be filed— Ch 
filed before notification— Court, if debarred 
adjudicating upon it. See 1940 Dig. Col 1209 
X ^aghunath Shankar. 

^7 = 1941 C- 347 = 13 R. A. 4! 
1941 A.L.J. 65 = 1941 O.W.N. 388= 1941 R.D II 

1941 A.L.W. 277 = A.LR. 1941 All 


— I S. 11 (2) — Objections contemplated by — Hindu 

widow applying under the Act to liquidate mortgage 
debt— Reversioners if can intervene. See 1940 Dig., 
Col. 1209. Lal Ganga Kant Singh v. Girraj- 
^UEk. 16 i*uck. 168. 

S. 14 — Amendment regarding pendente lite 
interest — If retrospective. 

The provision that has been added by the Amending 
Act of 1939 to S. 14 of the U P. Encumbered Estates 
Act to the effect that no Arir interest shall be 
allowed in the case of any debt where the creditor W'as 
in possession of any portion of the debtor’s property in 
lieu of interest payable on such debt, has a retrospective 
effect. {Yorkeand Agarwal, JJ.) MAHOMED EjAZ. 
Rasul v. Saiyid Ali Mahomed. 194 10. 616= 
1941 O A. 606= 14 R.O. 18= 1941 R.D. 431 = 
1941 A.L.W. 613= 1941 A.W.R. (Rev.) 618= 
1941 O.L R. 612= 1941 O.W.N. 768 = 

A.I.R. 1941 Oudh 498. 

‘ 'S. Xti^Decree under^Procee.iings if can be - 

quashed thereafter. 

Where once a decree has been passed by the Special- 
Judge under S. 14 of the U. P, Encumbered Estates Act 

without any objection from the creditors, they must be 

taken to have acquiesced in the claim of the debtor 
applicant to proceed under the Encumbered Estates Act 
and thereafter the proceedings cannot be quashed even 
on the ground that the applicant was not a landlord 
under the Act {Sathc. A.M.) DwarKA BaqQAL 
V . ASHIK Ali khan. 1941 A.W.R. (Rev.) 1088= 

1941 0 A. (Supp.) 847. 
— ; — S. 14 (before amendment) — 

claim — Nature of — Other claimants, if canbemad^ 
parties~~C. P. Code, 0. 1 R. lO {2)^ Applicability. 

The proceedings under the Encumbered Estates Act 
must be considered to be a suit and the Court has ta 

make a list of all the creditors. In order to see that no 
bogus creditors come on the list it is necessary to make 
the other creditors parties. Even before the amendment 
of S. 14 of the Act the Special Judge had the power to 
add all creditors. The provisions of O. 1, R. lO (2) C.P. 
Code, are not inconsistent with S. 14 of the Act and 
hence it applies to such proceedings. (Agarwal, /.) 
Kaniz Zohra Bigam ^. Trj Narain. 

1941 R. D. 441=1941 O A. 640 = 1941 O.WJ^. 778 = 
1941 A.W.R, (Rev.) 631= 1941 A L.W. 623 = 

A.I.R 1941 Oudh 466. 

Ss. 14 and 16 — Inquiry under — Decree and 
findings irt earlier proceedings under .S'. 33, Agricul- 
turists' Relief Act — Binding nature — Duty of Special 
Judge^Reopening the whole matter — Rerdsicn. 

\yhere in ^ certain proceedings under S. 33 of the 
Agriculturists Relief Act a decree has been passed in 
favour of the creoitor. the decree and the findings in 
those proceedings must be taken as binding between the 
parlies in subsequent proceedings under the Encum- 
bered Estates Act. According to S. 15 of the latter 
Act, the Judge in proceeding under the Act is to take 
those findings and decree and on their basis pass a fresh 
decree. It is not open to the Judge to reopen the whole 

matter and come to a fresh decision for himstlf. If he 

does go behind those findings and the decree, there is a 

material irregularity in the exercise of jurisdiction and 
his order is certainly open to revision. If in the prior 
decree a lesser amount has been fixed for interest be- 
tween debtor and creditor than what is allowed under the 
Encumlrered E.states Act, it cannot be said t.hat there is 
any inconsistency between the decree and the provisions 
ofS.14 of the Encumbered Estates Act. (IqM 
Ahmad, C.J. and Dor, J.) Avi B All SHaH r. KaLI 
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IT. P. ENCUM. EST, ACT (1934), S. 14. 

Charan. 1941 O.A (Supp.) 812 = 

1941A,L.W. 950=1941 A. W.K. Rev.) 960= 
1941 A.L.J. 607= A I.R, 1941 All 400. 

■ S. 14 (2j — Scope of enquiry — Advances lo debtor 

after application under S. 4 — If can be adjudicated 
upon. 1940 Dig., Col. 1210. RaMJATan PANDEY 
V. SOMESHWARI PRASADDUBE. 

IL R. (1941) All 127=1921.0. 818 = 
13 RA.. 366 = 1941 A.L.J. 60=1941R.D. 178 = 
1941 O.W.N. 386 = 1941 A.L.W. 276= 

A.I.R. 1941 All 68. 

' “S. 14 (4)(a) — Applicability. 

Sub-Cl. {a) of sub-S. (4) of S. 14 of the U. P. En- 
cumbered Estates Act can apply only to those cases in 
which as a result of his finding, the Special Judge comes 
to the conclusion that a certain amount is due to 
a claimant on account of principal and interest on the 
date of the application under S. 4. Hence it can have 
no application to a case where the Special Judge finds 
that no amount is due to the claimant. {Iqbal Ahmads 
A.C.J. and Vcrma, /.) SaHI MaL MaNOHaR DAS v. 
IltifaTUNNISSA Begam. LL.R. (1941) All 567 = 

196 1.C 158 = 1941 A.W.R. (H.C.) 204= 
1941 A.LJ. 366 = 1941 A L.W. 547 = 14 RA. 129 = 
1941 O.W.N. 701 = 1941 O A. (Supp.) 374 = 
1941 R.D. 391 = 1941 A.W.R. (Rev.) 457 = 

A.I.R. 1941 All 293. 

S. 14 (4) (c) — Construction — Decision under 


Agriculturists’ Relief Act — If can be ignored by Special 
Judge — Private settlement of account— Special Judge, if 
can re-open account. See U. P. ENCUMBERED 
Estates Act, Ss. 4 (3) and 14 (4) (c). 

1940 O.A. 1231. 

S. 14 (5) Expl — Decree amount increased by 

amendment in virtue of — Appeal against order of 
amendment — Courl-fee pa3able. COURT-FeeS ACT, 

SCH. I, ART. 1 AND U. p. Encumbered Estates 
Act, S. 14 (5) Expl, 1941 O.W.N. 355= 

1941 A,W.R (Rev.) 217. 

■ S. 14 (7) — Application under the Act — Effect on 

mortgages — Nature of proceedings. 

An application under the Encumbered Estates Act is 
not in itself an application for the redemption of a mort- 
gage. But the proceedings under the Act ripening into 

a decree under S. 14 (7) are at the same time proceed- 
ings for the determination of the amount due from the 

landlord to the claimant on the date of the application 
under S. 4, and also proceedings for redemption of the 
mortgaged property. In effect by merely filing his 
application under the Act the debtor applicant has insti- 
tuted proceedings for redemption of all his mortgaged 
properties. {Yorkeand Agarwaf 

2/. RAM SARAN. 194 10 405- 13 ED. 600 

1941 O L E. 463=1941 A.L.W. 534- 
1941 O.WN. 687=1941 O.A. 472 = 

1941 R.D. 369 = 1941 A W.R (Rev.) 430- 

A.I.R. 1941 Oudh 380. 

S 14 (7) — Pendente lite and future interest If 

Should be granted. 19^0 Col. 12.1. BaU- 

NATH MARWARl GaNESH SINGH. ^ 

g 15— Decretal debt— Interference— Limits. 

ITS?' dK. Co., .2.,. 

V. GOVIND PRASAD. ^ J ^ gQ 

g 1df21 Amendment of list after order for sale 

S5-Z/rr Se^ un.er S. l9 (2) 

-If exhaustive L to property to whch debtor ss entitled 

y. D. 1941—74 


T7. P. ENOUM. EST. ACT (1934), S. 24. 
to possession— Right of debtor to apply under S. 35 
regarding property not included in such list. * 

The list sent by the Special Judge under S. 19 (2) of 
the Encumbered Estates Act is only in respect of the pro- 
perty against which action can be taken for attachment, 
sale or mortgage in satisfaction of the debts decreed by 
the Special Judge. Bat it is by no means an exhaustive 
list of the whole property to possession over which the 
debtor applicant is entitled under the Act. Consequently 
the debtor^ applicant is not prevented from applying 
under S. 35 in respect of property over which he is entit- 
led to retain possession but which has not been included 
in the list sent by the Special Judge. {Sathe, A.M )■ 
JOTi Pr.asau V. Mandu Khan. 

1941 A.W.E. (Rev.) 1047 = 1941 O.A. (Supp.) 866. 

S. 20 — C osts — Recovery — Procedure . 

S. 20 of the U. P. Encumbered Estates Act is a 
special provision and meets a case in which the proceed- 
ings before the Special Judge are due to be quashed. 
There can be no execution proceedings in the case of 
costs awarded under S. 20. Unless these co'ts are deposi- 
ted in Court within a month from the Special Judge’s- 
order the order simply does not take effect and the pro- 
ceedings under the Act must continue. {Harper^ S.Af. 
and Sathe, J.M.') Kedar NaTH v. Ram P/^L SinGh’ 

1941 R.D. 242=1941 O.W.N 496 = 
1941 O.A. (Supp.) 203 = 1941 A.W R. (Rev.) 254. 

S. 20-A— Scope of— Restoration of dismissal 

for default under S. 8 — Competency. See U.P. ENCUM- 
BERED Estates act, Ss. 8 and 20- a. 

1941 R.D. 717. 

Ss. 23 to 28 — Liquidati 071^ Procedure — Pri^ 

vate and individual agreements— J f and when permitted 
Urider the scheme of the United Provinces Encum- 
bered Estates Act liquidation of all debts has to be 
done together by the^ Collector according to the proce- 
dure laid down in the Act. A private sale by the debtor 
to a creditor is not one of the regular methods of proce- 
dure permitted by the Act. It could be allowed if all 
the parties agree to it. In the ab.sence of such an agree- 
ment liquidation must proceed according to the methods 
prescribed by the Act. {Sathe, A.M.) Lai TA Prasad 
t/. DharaM DaSS. 1941 R.D 824 = 

1941 O.A. (Supp.) 753=1941 A.W.R. (Rev.) 852. 

S. 2^— Collector s position in proceedings under 

— Stay of sale — Who can order. 

The Collector when he proceeds to act under S. 24 of 
the U. P. Encumbered Estates Act is in the position of 
an execu’ion Court and he is bound to carry out the 
orders of the Special Judge as conveyed under S. 19 of 
the Act. Hence it is for the Special Judge to issue an 
order for stay to the Collector. {Harper, S.MN 
Behari Lalz'. Shiv chandra. 

1941 A.W.R. (Rev.) 693 (1) = 1941 R.D. 632 (1) = 

1941 O.A. (Supp,) 647(1). 

Ss. 24 and 19 (2) — Limits to the Collectors 

power to sell — Items not included in the list sent under 
S. \9 (2)~Proper procedure. 

S. 24 of the U. P. Encumbered Estates Act limits the 
Collector’s power to sell only that movable property 
which has been reported to him by the Special Judge 
under S. 19 (2) of the Act. Where certain ornaments 
pledged with a creditor are not included in the list, the 
Collector would be perfectly right not only in refusing to 
sell those ornaments but also in ordering their return to 
the debtors’ applicants under S. 35 of the Act. The 
only remedy open to the aggrieved creditor in such a case 
is to get the list sent under S. 19 (2) corrected by Civil 
Courts. Till this is done the Collector has no jurisdic- 
tion to sell them. {Sathe, /.M.) JaGANNaTH PRaSad- 
V CHANDERJI MaL. 1941 O.A. (3upp.) 123 = 

1941 A.W.B. (Eev.) 179= 1941 E.D, 162. 
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“ ^Sff. 24, 27 and B. 31 (il) — Objection to caicula- 
iton of instalment value — Decision on if obligatory 
prior to order for sale. 

If the question whether the debt could be liquidated 
under S. 27 of the U. P. Encumbered Estates Act de- 
pends on the objections to the calculation of instalment 
value then, no doubt, the objections should be decided 
before any order for sale is passed under S. 24. 
{SAirre/f, S.M. and SatAe, J.Af ) CHANDRA KUMAR 
V. BaNSIDHAR. 1941 R D 085 = 

1941 AL.J. (Supp.j 107 = 
1941 A. W.E (Rev.) 660 (2) » 
1941 O.A.(Supp)491(2). 

' 3* 24 — Order allowing execution against all but 

■one item — Legality, 

An order by the Collector allowing execution as 
regards all except one of the houses of the debtor is not 
in any way contrary to the provisions of S. 24 of the 
U. P. Encumbered Estates Act. yHarpery S.M.) 
Bihari Lal V, Shiv Chandra. 

1941 A. W.E. (Eev.) 693 (1) = 1941 E.D. 632 (1)=- 

miO.A-tSupp.) 647 (1). 

"Ss 24 and 19 (2) — Order for sale — Subsequent 
■amendment of list by Special Judge— Effect, 

Where the Collector directs the sale of certain houses 
under S. 24 of the U. P, Encumbered Estates Act on the 
basis of the list prepared by Special Judge under S. 19 
(2), and such list is subsequently amended by the Spedal 
Judge, the order for sale cannot stand. {Harper, S M. 
andSAirreff^ J.M.) GaJENDRa ShaH v. RaMDEI 
Kunwar. 1941 a.W.E. (Rev.j 687 = 

1941 E.D. 639(1) = 1941 O.A. (Supp.)642 (1). 

-3. 24 second proviso— of~Residential 

Aouse — Sale, wAen could be ordered. 

What the second proviso to S. 24 of the U. P. En- 
cumbered Estates Act means is that the house must be 
left to the debtor if it is free from mortgage. The order 
for its sale can only be justified on the ground that 
liquidation by instalments is not possible without sale. 
The Collector should before ordering sale of the residen- 
tial house of the debtor, ascertain the result of the sale 
, property. {SAirre/f, S.M. and SatAe, 

J.M.) Chandra Kumar v. Bansidhar. 

1941 E.D. 686 = 1941 A.L.J.CSupp.) 107 = 

1941 A.W.E. (Rev.) 660 (2) = 
1941 O.A. (Supp.) 491 (2). 

— 3. 24(1), Provisos land 2-Scope of— Order 

of sale prescribed by section — Departure from — Justifi 
cation. 1940 Dig., Col. 1212. Har PRaSad v. 
Gaya Prasad. 194i A.W.E. (Rev.) 67 = 

1941 O.A. (Supp.) 44- 

3. 26 and E 26. and 54*A — Liquidation award 

Proper procedure. 

The S. D. O. before he gives a liquidation award, 
must pass definite orders regarding multiples, 
and transfer and instalment values after giving the 
parties an opportunity to havo their say about the 
preliminary valuations made by the tahsil authorities. 

I hen he must wait till all the appeals filed against the 
special Judges decrees are disposed of. Then he should 
draw up a preliminary award, as far as possible in the 
presence of the parties, and give them ten or fifteen days' 
time to file objections, if any. If their objections are 
disposed of between 2lst April and 3Cth November, he 
should wait till 1st December, and then declare his final 

reference to this is mandatory- 
.S. M.andSalAe,J.Af.) BiSHaMBAR NaTH 

V, Dharam Pal Singh. 

iqn 806 = 19^1 A.L.J. (Supp.) 130 = 

1341 A.W E. (Eev.) 788 = 1941 O.A. (Supp.) 699. 


U. P. ENOXJM. EST. AOT (1984) , B. 36. 


“■ “3. SO — /ssue of Government bonds to creditors — 
Fixation of number of instalments due to Government — 
If can be objected to by creditor. 

Where Government bonds are decided to be given to 
the creditors in respect of their decrees any order fixing 
the number of instalments in which the money is to be 
recouped to the Government cannot be objected to by 
the creditors, because their getting the money at the end 
of the term fixed in the Government bonds is not at all 
affected by the number of instalments payable by the 
debtor to Government. {SAirreff% J.M. and SatAe, A, 

M.) Makhan Lal V. Hari Kishan Singh. 

1941 E.D. 896 = 1941 O.A. (Supp.) 766= 

1941 A.W.E. (Eev.) 872. 

3. 30 and E 49 — Requirements of R. 
pliance witA — Necessity. 

R. 49 of the U.P. Encumbered Estates Act requires that 
where the value of the bonds to be given to any creditor 
is not an exact multiple of lowest value of the bonds, 
the Collector should arrange with either the debtor or the 
creditor in such a way that the value of the bonds 
comes up to a round figure which is an exact multiple of 
the lowest denomination of the bonds, and this rule 
should be complied with. {Shirreff, J.M. and SatAe, A. 
M.) Makhan Lal v. Hari Kishan Singh. 

1941 E.D. 896 = 1941 O.A. (Supp.) 766= 
1941AW.E. (Eev.) 872. 

-3. 36 — Appeal under, based on an order of 
review— O. 47, R. 7— C. P. Code, if applies. See C. P. 
Code, o. 47, R. 7 and U. p. Encumbered Estates 
act, 35. 1941 E.D. 428. 

3. 36— Application under — If can refer to pro- 
perty not included in list sent under S. l9 (2). See 

United Provinces Encumbered Estates aitt, Ss 
19 (2) and^ 35. 1941 A.W R. (Eev.) 1047. 

-3. 35— Delivery in respect of joint property. 

Where the debtor is owner of only } of the property 
while the other 4 belongs to another co-sharer, posses- 
sion which should be given to the debtor over } of the 
property will be symbolical possession. {Shirreff, S.M. 
and SatAe, J. M^ RaM ACHAL v. PaLAKDHARI 
Misra. 1941 A.W E. (Rev.) 799= 

1941 O.A. (Supp ) 710 = 1941 E.D. 739 (1). 

3. Delivery of possession — Mode — Debtor 
only pari owner 

Where the debtor is only part owner of property 
mortgaged, he can only be given .symbolical possession 
of his share in il. (SAirref, J.M ) MaHOMRD RaZA 
V. INDER Singh. 1941 O.A. (Supp.) 736= 

1941 A.W.E. (Rev.) 812 = 1941 ED. 869; 

3. Delivery of possession — Objections by cre^ 
ditors — Proper procedure. 

Where in proceedings for delivery of possession under 
S. 35 of the U. P. Encumbered Estates Act, 
the various creditors raise different objections according 
to how their respective rights are affected, there should 
be an enquiry and determination of the respective rights 
of the creditors on the facts available. An order with- 
out any such enquiry that proprietary possession should 
be given of the mortgaged property and that this should 
not affect the tenancy rights of the objectors, is not a 
proper one. {Harper, S M. and SAirreff, J.M.) 

Mathura SINGH r. Ain Uuah. 1941 ED. 878 = 

1941 A.W R. (Rev) 1092 = 

„ ^ 19^1 O.A. (Supp ) 885 (2). 

of possession of mort^ged pro* 

Theka given by mortgagee, Aoxo affected. 

When a mortgagee gives sMhtka of the proprietary 
rights held by him, he cannot give a theka of more than 
that to which he was entitled. When the mortgagor 
applies under S. 4 of the U.P. Encumbered Estates Act 
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and in due course a simple money decree is passed and 
as a result the mortgage is extinguished, the mortgagee 
rights are terminated and automatically \httheka also is 
terminated. The thekadar cannot claim to retain posses- 
sion thereafter. {Harper, SM,) RaM ChaNDER 
Mal V. Raja Ram. 1941 R.D. 232® 

1941 A.W.B. (Rev.) 337 = 1941 O.A. (Supp.) 251. 

S. 36 — Delivery of possession — Pendency of 


appeal challenging amount decreed^! f adequate 
reason for postponement of delivery. 

The pendency of an appeal which merely challenges 
the amount of the money decreed is not an adequate 
reason for postponing the delivery of possession. 
i,Shirreff, /.M.) RAGHUNATH v. ShEO NARAIN. 

1941 E.D. 663 (1)®1941 A.W.B.fEev.) 648 (2) = 

1941 O.A. (Supp ) 479 (2). 

■ ■— S. Sb^Delivery of possession — Refusal — Pen^ 

dency of appeal against Special Judge* s order — If an 
adequate reason. 

The mere filing of an appeal against the Special 
Jadge*s decree is not by itself an adequate reason to re- 
fuse to transfer possession under S.35, U.P, Encumbered 
Estates Act. The Collector or the S. D. O. has however 
the discretion to decide each case on merits and see if 
possession should be delivered at once or should be 
postponed until the appeals are disposed of finally. 
iSathe, A M.) DaLJIT SINGH v. PaRAS NATH ShaH. 
1941 E D. 918 = 1941 A.L J. (Supp.) 132= 

1941 O.A. (Supp.) 779 = 1941 A.W.E. (Eev.) 905. 

■■ S. 36 — Delivery of possession — Right to standing 
■crops. 

Under S. 35 of the U. P. Encumbered Estates Act 
though a debtor applicant is entitled to possession of the 
property, he cannot claim the crops sown by the creditor 
and standing in the fields at the time of transfer of 
.possession. {Harper, S .M. and Sathe, / Af.) SURAJ 
BALIt'. Ram Nandan Rai. 1940 E D. 604(2)= 
1941 A.W E. (Eev.) 96 = 1941 O.A. (Supp ) 84. 

S. 35 — Delivery of possession — Standing crops — 

Proper procedure. 

Delivery of possession should take place after the 
crops have been cut. If this is not so done there is no 
provision of law under which compensation for the crops 
could be assessed, {Shirreff, J.Mf) BabU LaL v, 
Mahomed Aquil. 1941 A.W.E. (Eev.) 690 (2)= 
1941 E.D. 531 = 1940 O.A. (Supp.) 644(2). 

g, 35 — Delivery of possession, when decree had 

not bien sent to Collector — Legality. , c ■ac c w 

It is clearly contrary to the provisions of b. 3b of the 
U. P. Encumbered Estates Act for the Collector to 
order delivery of possession when the decree grant^ by 
the Special Judge had not yet been sent to him. {Har- 
per, SM. and Sathe JM.') 

^aR Ali Khan. 1941 E.D. 

1941 A.W E. (Eev.) 338 = 1941 O.A. (Supp.) 252. 


Act 

rcredir u^nde'; some "JaM not 

not MAHOMED abbas n. 

be allowed. (Harper, ^941 o W.N- 694 = 

arilw:^".'(Eev,) 384 = 1941 O.A. (Sup^M44 = 

O qfi- Expenses of suit for possession -If fan 

be recovered by mortgagee P'’°“p'’'"/ncumBERED 

^^.41 O.W.K. 788. 


u. P. ENCUM. EST. ACT (1934), S. 36. 

-- S. 35— /««/ mortgage by two co’skarers—One of 

the mortgagors applying under Encumbered Estates Act 

— / f can obtain delivery of possession. 

V/here one out of the tw'o co-sharer mortgagors 
applies under the United Provinces Encumbered Estates 
Act and his mortgage is extinguished and the mortgagee 
remains in possession of the share of the other mort- 
gagor, there could be no delivery of possession to the 
debtor without partition. The delivery can only be 
symbolical. {Harper, S.M and Shirreff, J .M.) TULA 
Ram z/. Jagat Singh. 1941 A.W.E. (Rev.) 496 = 

1941 E.D. 647=1941 O.A. (Supp.) 466. 

36— to Possesston-^Dtsallo'Wance of 
mortgage in favour of occupancy tenant-- If can affect 
tenancy rights. 

Where a mortgage in favour of an occupancy tenant 
is disallowed by the Special Judge, it is only the claim 
on basis of the mortgage that is wiped out. But the 
rights of the tenant as an occupancy tenant long prior to 
the mortgage, could not be wiped out and they will still 
survive after the extinguishment of the mortgagee rights. 
In such a case there can be no question of restoration of 
possession to the debtor. {Harper, S.M. and Sathey 

/.Af.) TuLSi Ram V. Baldeo prasad Pandeya 

1941 E.D. 289 = 1941 A.W.E. (Eev.) 418 = 

1941 O.A (Supp.) 356. 

S. 35 and Rule 6 of Eules under the Act— 

Scope of R. 6 of the Rules— -Extent of powers of Collec- 

tor under — No fear of mismanagement— Order to 
deposit amount for future inierest-^If justified. 

R. t of the rules framed under the U. P. Encumbered 
Estates Act has a very wide application. Under that 
rule the Collector is entitled to exercise the very conside- 
rable powers sanctioned by R. 1 of O. 39, C. P. Code 
But where the Collector in an application under S. 35 of 
the U. P. Encumbered Estates Act has found that there 
was no fear of the property being mismanaged in any 
way, there is no justification for proceedings under R. 6 
of the Act and ordering that a certain amount should be 
deposited for future interest. {Harper, S.M. and 
Sathe, J.M.) BEHaRIJI z'. Ram NaRain. 

1941 A.W.E. (Eev;) 428 = 1940 R.D. 626. 

S. Zh— Standing crops— Delivery of land to 

debtor— If can be delayed. 

The general principle is that as no compensation can 
legally be ordered delivery of possession should be 
delayed until the crops have been cut by the creditor. 
Though he had sown only at about the time of the 
simple money decree, he is entitled to be in possession 
till he has gathered the harvest. {Harper, S.M. and 
Shirreff, jM.) TULA RAM v. jAGAT SiNGH. 

1941 A.W.E. (Eev.) 496 = 1941 E.D. 647= 

1941 O.A. (Supp.) 466. 


S. 35 and Contract Act, S. 2Z~Transfer 

of possession under S. 35 — If compulsory irrespec- 
tive of any application by debtor — Contract not to claim 
possession — I f void under S. 23, Contract Act. 

S. 35 of the U. P. Encumbered Estates Act does not 
require that in all cases the possession of the property 
should be transferred to the proprietor whether he applies 
for it or not. The right to apply for possession is only 
optional with the debtor and hence it is open to him to 
contract himself out of his right to claim possession 
under S. 35 of the Act and the agreement is not such as 
would defeat the provision of law and is not void 
under S 23 of the Contract Act. {Harper. S.M. and 
^nthe I M.) CHANDRA KaU V. GaURI SHANKaR. 

1941 A.W.B. (Eev.) 76 = 1941 A.L J . (Supp.) 24 = 

laiiA.w 1941 O.A. (Supp.) 64, 
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S. 45 — Appeal — Cross-obi ectiom — If He. 

Cross objections does not lie in an appeal under the 
U. P. Encumbered Estates Act. {Harper, S.M. and 
Salhe, J.M.) BEHAkiJI v. RaM NaRAIN. 

1940 K D. 625 = 1941 A. W.E. (Rev.) 428. 

S. 45 Appeal — Parties — Absence of some of the 
creditors in appeal as parties— I f fatal to maintainabi- 
lity of appeal. 


Where all the creditors who were originally implead- 
ed as parlies to the application under S. 4 of the U. P. 
Encumbered Estates Act are not impleaded in an 
appeal under S, 45 of the Act, the omission is fatal to 
the maintainability of the appeal. If the appeal was to 
be entertained, it would lead to conflicting orders being 
passed by the special Judge — namely, one in favour of 
the creditors not impleaded and another against the 
creditors impleaded. {Ghulam Hasan and Madeley, 
JJ.) RAMESHWAR V. AJODHIA PRASAD. 

195 I.c. 761 = 15 E.O. 117 = 1941 O L.E. 620 = 
1941 E.D 752 = 1941 A.W R. (Eev.) 694 = 
1941 O.A. 714 = 1941 O.W.N 998 = 

A.I.R. 1941 Oudh 580. 

— — -bs 45 and 46 — Revision Competency — Order 

removing person from list of parties. 

An order removing a particular person from the list 
of parties mentioned in an application under the U. P. 
Encumbered Estates Act is open to appeal and if an 
appeal is not filed, then a revision is incompetent. 
{Harp r, S.M.) JAMNA KOER V. GaURI SHANKER 
1941 A.W R. (Rev.) 596 = 1941 E.D. 629 (1)'= 

1941 O.A, (Supp.) 550 
■ s. 45 and Act XI of 1939— appeal 

when lies under the amended Aet— Revision after 
amendment against order passed prior thereto — Conver 
siott into second appeal — Permiisibility. 

A second appeal can lie only in respect of appellate 
O'- deciees passed after the amending Act XI of 
1 39 came into force and not to those passed before It. 
Where a revi.^iun is preferred after the amendment, 
against an appellate order passed prior thereto, no revi 
Sion lies and it could not be treated as a second appeal. 
{Agarwal, J.) ShEO NaTH TIRBF.NI SHANKaR. 

198 I.C. 159 = 13 R O 430 = 
1941 A.W.R. (Rev) 168(1) = 1941 BD 96 = 
1941 O.L.R. 268 = 1941 0 W.N. 261 = 
1941 O.A. 236 = A.I.R. 1941 Oudh 249 


7— -Ss 45 (2) and 46 and C. P. Code. S.116-- 
dippellate orders under S. AS (2) or rerisional order: 
under A.46— // revi sable under S. 115, C. P. Code, 

A revision is entertainable against appellate orders 

passed under S. 45 (2) or S.46of the U. P. Encunv 

l^red Estates Act by District Judge. {Iqbal Ahmad 

//.) Achraj Singh v. Hard- 
/ 193 I.c. 464 = 13 R. A. 433 = 

1941 A.W.R, (Rev.) 170 = 1941 O.W.N. 360 = 

1011 A iTTT. 173=1941 A.L.W.264 = 

^ (HC.) 68=1941 O.A. (Supp.) 98 = 

^ J- 85 = A.I.R. 1941 All. 131 (F.B.) 

o. ‘kb {2)— Right of appeal— Law goierning— 
Amendment of Encumbered Estates Act after the deci 
Sion y the Special Judge and before decision in appeat 
Second appeal, if lus 


A right of appeal in a suit is governed by the law 
prevailing at the date of the institution of the suit, and 

notby thelaw prevailing at the date of the decision of 

he suit or at the date of the filing of the appeal. The 
provision for a second appeal is not merely a matter of 
procedure As S. 45 (2j of the U. P. Encumbered 
iJ^stai^ Act IS not retrospective, where though the 
amendment is after the decision of the Special Judge but 
before the decision of the District Judge in appeal, no 


IT. P. ENCUM. EST. ACT (1934), S. 45. 

second appeal lies. {Bennett, J.) KailaSH BaKSH 

Singh z/. amar Krishna Narain Singh. 

195 I.C 773=14R.O. 120 = 
1941 A.W.R. (Rev.) 660 = 3941 E.D, 709 = 
1941 O.L.R. 616 = 1941 O.A. 686 = 

1941 O W N. 977, 

Ss. 45 (2-a) and 11 — Appeal — Parties — Dismis- 
sal of objection under S. 1 1 — Absence of all creditors as 
parties — Effect, 

Where a claim by way of objections under S. 11 of 
the U. P. Encumbered Estates Act is dismissed 
and the aggrieved creditor appeals, all the creditors 
ought to be made parties to it. In their absence the 
appeal cannot proceed. {Thomas, C.J. and Ghulam 
Hasan. J.') BlSHUNATH PRASAD Z/. SaRJU SaRAN 
Tewari. 196 I C. 482 = 14 E 0. 180 = 

1941 O.L R. 707 = 1941 R.D. 900 = 
1941 O.W N. 1116=1941 A.W.R (Rev.) 884 = 

1941 O.A. 816. 

— S. 45(2) (a) (after amendment)— If reiros 

pective. See 1940 Dig., Col. 1215. ALI MaHOMED 
Khwaja Khalil Ahmed. 16 Luck. 612. 

S, 45 (2 a) Order of Special Judge prior to- 
amendment — Appellate order subsequent thereto — Second 
appeal. 

If the original proceedings were started when S. 45 of 
the Encumbeied Estates Act had not been amended and 
a decision had been given by the Special Judge thereon 
prior to such amendment, though the appellate order 
with reference to such a decision is passed after the 
amendment, no second appeal lies against it. {A^arwaK 
/.) Salik ram V. Gomti. 196 I 0 338 = 

14 R.O. 160 = 1941 O.W.N. 1094 = 
1941 O.A. 813 (1) = 1941 R.D. 844 = 
1941 O.L.R. 673 = 1941 A.W.R. (Rev.) 862 (1). 

S. 46 (2 a) — Right of second appeal — First 

appeals filed before amendment but disposed of after 
amendment — Inference of retrospective effect by implica- 
tion. 

Where first appeals are filed before the amendment 
of S. 45, though orders thereon are passed after the 
date of the amendment, no second appeal lies under 
S. 45 (2-(i) of the United Provinces Encumbered 

Estates Act. The finality attaching to certain orders 
could not be defeated by the passing of a subsequent 
Act unless the Act gave retrospective effect in express 
terms. An intention on the part of the Legislature to 
give retro-spective effect to sub S. (2-d) of S. 4S 
cannot be inferred by implication. (Thomas, C.J, 
and Ghulam Hasan. J.') KaNIZ ABlD r. ANRUDH 
Singh. 1941 0 A. 834 = 1941 A W.R. (Rev ) 940 = 

1941 O.W.N. 1213. 

S. 45 (2-a'' — Right of second appeal — If retros- 
pective — Original order prior to and appellate order 
subsequent to amendment, 

.\ right of appeal is a creature of the statute and 
unless the Act introducing the fresh right of appeal 
gives retrospective effect to the right, righis of the 
parties in the matter of appeal must be governed by the 
law which prevailed at the date of the institution of the 
suit. The provisions of S. 45(2-fl) of the U, P. 
Encumbered Estates .\ct relating to second appeal has 
not been made retrospective. Hence, where the original 
order of the special judge was prior to the amendment, 
even if the appellate order is subsequent to the amend- 
ment. no second appeal lies against it. {Ghulam 
Hasan, J.) LlAQAl HuSAIN v. MOHAMMAD RAZI. 

1941 O.A. 731 = 1941 A.W E (Rev.) 763“ 
1941 R.D. 776 = 1941 O.W.N. 1013. 
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-S, 45 (2 2 ^^Rigkt of second appeal — Suit prior 

to amendment giving right of second appeal — Appellate 
order subsequent to it. 

A right of appeal is governed by the law prevailing 
at the date of the institution of the suit and not by the 
law prevailing at the date of the decision of the suit or 
at the date of the hling of the appeal. Where an appli- 
cation under the U. P. Encumbered Estates Act is filed 
prior to the amendment of S. 45 of the Act giving a 
right of second appeal, though the decision in appeal in 
respect of such a easels given after the date of the 
amendment, no second appeal lies. {Agarwal /.) 
Anand Behari Lalv. Mathura PraSad. 

196 IC. 260 = 14 R.O 146 = 1941 O.L.E. 669 = 

1941 RD. 883 (1) = 1941 O.A. 765 = 
1941 A.W.R. (Rev.) 816 (1)= 1941 O.W.N. 1061 (1). 


— — S. 45 (3) — Appealability — Orders of Assistant 
Collector. 

All orders passed by an Assistant Collector in charge 
of a sub-division in respect of Encumbered Estates Act 
cases pending in his Court are appealable to the Board. 
But S. 45 (3) of the Act applies to cases under the 
Encumbered Estates Act only and not also to cases under 
the Tenancy Act which may have to be postponed 
under the provisions of S, 7 (1) (a) of the Encumbered 
Estates Act. The appeals in such cases will be governed 
by the provisions in the Tenancy Act and not the 
Encumbered Estates Act. {/darper, S.Af. and Satke, 
J.M.) NAViN Chandra z'. KADHEY Shyam. 

1941 E.D. 340 = 1941 A.W.R. (Rev.) 376 = 

1941 O.A. (Supp ) 336. 


S. 45 (3) and C. P. Code, S. 151— Refusal to 


■ ■ \V/ WiAVi W* 

take action under C. P. Code, S. l5l Appealability 
See 1940 Dig.. Col. 1215. JaGANNATH Singh v. 
DRIGPAL SiNGH 1941 A.L.J . (Supp.) 10. 

S. 46(6) — If bars revision under S ll5. C. P. 
Code. See 1940 Dig., Col. 12l5. ALI MahOMED v. 
Khwaja Khalil Ahmed. 15 Luck. 612. 

S. 46 (6) — Scope-Appeal to Privy Council— If 

barred— C. P. Code, Ss. 109 and 110. See 1940 Dig.. 
Col. 1215. Deputy Commissioner, Kheri v. 
Shatranjai Ji. 16 Luck. 91. 

Powers under~S\io motu interferenee 

with wrong orders. ^ , t, j .v 

Where it comes to the knowledge of the Board that a 

wrong order has been passed under the U. P. Encumber 

ed Estates Act. though it has not been appealed against 

it can in the exercise of the powers vested in the Board 

by S. 46 of the Act, interfere of its own accord and 

modify the order as required by law. 

W SalA., (•'^^^3^jiy^20 = 1941 O.A. (Supp.) 672= 

s - Correction by 

special Judge after sending decree to Collector under 

^ TTnrfpr S 46 of the U. P. Encumbered Estates Act a 
Courtl'J. for the record of proc.dings m ^any case 

which IS pending m a so or Collector under 

far as the bpeciai J & -evision is not maintain 

quently corrects the decree . 

able against such an orde ^ 

Hasan and 948= 1941 O.A. 673 = 

BAHADUR. 1 647 = 1941 RD.708 = 

1941 A.W.B. (Bev Ondh 666. 

j « -D rnrte ^ ' HB— Revision— Com- 

^ZZ-^Jl^'rsyVlL"- 'jttdgein appeal against 


V. P. ENCUM. EST. ACT (1934). S. 59. 

decision of Special Judge of second grade—Proper 
forum for revision. 

The decision of the District Judge in appeal against 
the decision of a Special Judge of the second grade 
is final and bars interference by revision under S. H5 C 
P. Code or S. 46 of the Encumbered Estates Act. The 
power of revision vests in the District Judge and such 
power can only be exercised by him in cases pending 
before the Special Judge and certainly not in cases 
which have already been disposed f-y him. {Gkulam 
Hasan, J.) KaNCHAN PRaSaD v. HaNSa 

196 I C. 701 = 1941 A.W.R. (Rev.) 998 = 
1941 O.L.R. 752 = 1941 O A. 879 = 

1941 O.W.N. 1160. 

S. Revision-Long delay— Absence of expla- 
nation — Effect. 


When there is unexplained delay of more than four 
months in preferring a revision in a matter of the 
greatest urgency, the revision would not be ordinarily 
entertained. (Skirre/f, J.M.) BaBU LaL z/. Maho- 
MED AQIL. 1941 O A. (Supp )544 (2) = 

1941 A.W.R. (Rev.) 690 (2) = 1941 R D. 531. 

S. 49(2)— Applicability — Condition necessary 

for taking proceedings under S 49(2)— Claim subse- 

quent to application, if can be taken note of. See 1940 

Dig., Col. 1215. Kayastha Scholarship Trust 
S iTAPUR V. RAJ Ram Kuer. 16 Luck. 105 ! 

S. 50 and C. P. Code. 0. 22— If consistent— 

Substitution of legal representative of applicant under 

Encumbered Estates Act— An. 1 / 6 , Limitation Act if 
applies. See 1940 Dig., Col. 1216. Dayaram SjngH 
V. SURENDRA Singh 16 Luck. 72 

S. 50 and Civil Procedure Code, 0. 22—Sub~ 

stituti n of legal representative to applicant under the 
Act — Period of limitation — If applicable. 

The period of limitation fixed for the .substitution of 
legal representatives, does not in view of S. 50 of the 
U.P. Encumbered Estates Act apply to the case of the 
death of an applicant under that Act. {Harper. S.M, 
and Safhe, J.M,) FaQIR BaKSH SINGH v. HaRKARAN 
Singh. 1941 R.D 266 = 1941 A.W.R. (Rev ) 351 = 
1941 O.A. (Supp.) 265 = 1941 A L.J. (Supp.) 74 . 

S. 64 — Rules — R 6 and C. P. Code, O. 22- 

Applicability of O. 22 to proceedings under United 
Provinces Encumbered Estates Act — Death of a creditor 
—Failure to Implead legal representative within time— 
Effect. See 19^0 Dig., Col 1216. GOkaran Singh v 
Brij Bhukan Singh. 194i r.d. 308.' 

-S. 54— Rules under R. 6 — Scope of — Extent of 

powers of ColUcior under, United PROVINCES 

Encumbered Estate.^ act, S. 35 and r. 6 of 

rules UNHER THE ACT. 1940 R D. 626. 

S 54 — Rule 6 of Rules under — Scope of— power 

of Special Judge to grant tempor.-iry injunction for pre- 
servation of property. See 1940 Dig., Col. ]216. 
NARAiN Singh v. Raphey Shyam Seth. 

I.LE (1941)A11 69 = 13R A. 370= 
192 I C. 878 = A.I.R. 1941 All 76. 
S. 59 — Pfsles—Rr. 55 and $7— Proper rule to 

proceed under, in case of taqavi loans. 

Where in the case of taqavi loans the Collector is 
faced with the alternative of giving effect to either R. 55 
or to R. 57 of the Encumbered Estates Act Rules, the 
Collector’s choice must be decided by the application of 
S 59 of the Act. It is a statutory provision w’hich 

overrules the decrees of the Special Judge. {Harper, 

^ M) AKHTAR ALI P. COLLECTOR OF MeeRUT. 

1941 O W.N. 96 = 1941 ED 64 = 


1941 A.W.B. (Rev.) 159 = 1941 O A. (Supp.) 97= 
^ * 1941 A.L.J. (Supp.) 87. 
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U. P. ENCUM. EST. ACTa934), Oh. V. 

Chap. V — /oint application for liquidation— 

Cesses paid by all — If can be added together and taken 
into consideration. 

Where the application for liquidation under Chap. V 
of the U. P. Encumbered Estates Act is a joint one, all 
the applicants must be held to constitute one body. The 
total cess paid by all together should be taken into con- 
sideration and if it exceeds Ks. 100, proceedings could 
not be stayed, though individually each might be paying 
less than Rs. 100. {Harper^ S.M. and Sathe, J.M.') 
BHAGWAN din V. RABI KaRAN. 

1941 O.W.N 493=1941 O.A (Supp .)228 = 
1941 A.W.R. (Rev.) 279 = 1941 R.D. 239. 

UNITED PROVINCES ENCUMBERED ES- 
TATES AMENDMENT ACT (II OP 1940), 3. 2 

{^)—Post slump profits — Relevant year, for purposes 
of calculation of. 

Under S. 2 (^) of the U. P. Encumbered Estates 
Amendment Act (II of 1940), the post slump profits have 
to be calculated with reference to the year immediately 
preceding that in which the Collector passes his order 
under R. 26 of the Encumbered Estates Act Rules. 
{Harper, S.M. and Sathe, J.M.') LAL Raj RAJESH- 
WARI PRASAD SiNGH v. PiTAMBAR DAS. 

1941 O.W.N. 711 (2)= 1941 O.A (Supp.) 369 = 
1941 R.D. 400 (2) = 1941 A.W.R. (Rev.) 439. 

UNITED PROVINCES EXCISE MANUAL, Vol. 
1, Rr. 3/57 (5) and 358 (8^ — Construction of — Resale 
in default of deposit — Date of resale not noticed — Lia- 
bility of purchaser , if aff'ected — Sale, if ultra vires. 

According to a plain and reasonable construction of 
Rr. 357 (5) and 358 (8) of the U. P. Excise Manual the 
defaulting purchaser is bound to make good the defi- 
ciency on resale irrespective of the fact whether any 
notice is given to him of the date of the resale either at 
the time of the original sale or at any subsequent time. 
Sub-R. (8) of R. 358 does not make it obligatory on the 
part of the officer conducting the sale to notify then and 
there the date of the future sale. The words used are 
‘as he may then and there notify.* If the sales officer 
neither fixes any date of the future sale nor notifies It 
then and there, if he fixes one it cannot be said that 
that the resale held on that subsequent date is illegal or 
ultra vires. {Ghulam Hasan /.) UNITED PROVINCES 
V. NARAIN Sarup. 196 10. 344=14EO. 163 = 

19410.L.R. 676=1941 A L.W 894 = 
1941 R.D. 842 = 1941 0 A. 761 = 

1941 A.W.R. (Rev ) 827= 1941 O.W N 1064. 

UNITED, PROVINCES LAND RECORDS 
MANUAL, Para. 2^— Removal of assistant patwari 
^Requisition of patwari—CollectoPs powers— Re- 
instatement of removed person. 

Under para. 20, Land Records Manual, an assistant 
patwari has to be removed on the requisition of thechief 
patwari. A person so removed cannot be re-instaied by 
the Collector, on an appeal by him, and such an order 
of re instatement is irregular. {Shirreff. J.M. and 
Sathe, A.M.) PUTTO LaL v. RaM ChandRA. 

194 O.A. (Supp > 794 = 1941 R.D. 937 = 

1941 A.W.R. (Rev.) 920. 

— R. 116— Zildar refusing to give informa- 
tion about collections— If guilty of an offence under 


U. P. LAND REV ACT (1901). S. 26. 

local roads. Note (2) to paragraph 180 that the entry" 
in the khewat should tally with the corresponding entry 
in Nazui register does not refer to these additional 
entries. Hence, though entered in the Nazui register,, 
all are not necessarily Nazui. (Harper, S. M.) DIS- 
TRICT BOARD, GoNDA V. MST. KaNEEZ ALI BAQAR, 

1941 R.D. 248 = 1941 O.W.N 499 = 
1941 O.A. (Supp.) 198 = 1941 A.W.R. (Rev.) 249. 

^ R. 236 — Written copy of charge— Neces* 

sity — Failure not resulting in injustice — Interference in 
appeal, if necessary. See l940 Dig., Col. 1217, Sri 
RAM MiSRA V. Emperor. 1941 A.W.R. (Rev.) 64=- 
1941 O.A. (Supp.) 61 = 1941 A.L J. (Supp.) 34. 

UNITED PROVINCES LAND REVENUE ACT 

HII OF 1901) — Board's circular — 7 1 — R. 47 (4) 

Scope and applicability of — Poverty of under proprietor, 
if a justihcation for going below 35%. 

R. 47 (4) of the Board’s circular 7-1 says that the- 
revenue may be assessed at less than 35% of the net 
assets in cases where the number and circumstances of 
the proprietors or the existence of heavy charges on 
account of malikana justify such a reduction. Where 
there is only one proprietor who is represented by an 
under-proprietor, though the circumstances of the latter 
may be poor, it is by itself not sufficient to comply with- 
sub cl. (4) of R. 47 and there is no justification in such 
a case for going below 35%. (Harper, S.M. and 
Sathe, J,M.) DHANPAT Rai v. SECRETARY OP 
STATE. 1940 O.W.N. 1316 = 1940 R.D. 607 (1)= 

1941 A.W.R. (Rev) 78 = 1941 O.A (Supp) 65. 

S. 24 — P atwari — Appointment — Custom — Depot' 
ture — Justification, 

Where the local custom is that the heir of the decea- 
sed patwari should be appointed, it is satisfied when the 
heir of the deceased’s predecessor in office is appointed 
in a case where the deceased was in office in that 
locality only for a short time on transfer. (Shirreff J 

M.) Ram Nain Pathak v. Sheo Puj.an Lal 
1941 A.W.R. (Rev.) 1091 = 1941 O.A. (Supp ) 881 = 

1941 R.D 872 (2). 

S. Patwari — Disappointed candidate for 

appointment of— Right of appeal— Parties to non-main-- 
tainable appeal— Right of further appeal. 

A disappointed candidate for the post of a patwari 
has no right of appeal. But if he had been allowed to- 
do and the lambardars who supported him are made res- 
pendents, they are technically parties to the appeal, 
giving them a further right of appeal. An appeal by 
them should not be dismissed on the ground that they 
were not parties to the appeal in the lower Court, but 
should be disposed of on the merits. (Shirreff /MV 

Ram Nain pathak r*. Sheo PUJ4N Lal 

1941 A.W.R. (Rev.) 1091 = 1941 O.A, fSupp.) 881 = 

1941 RD. 872(2). 

S, 24 (6) — Pahoan — Afomif$ation ivitAin (imt^- 


S. i76, 1, P- Code. U. P. Land Revenue Act 
S. 46 AND U. P. LAND RECORDS MANUAL. R. 116. 

1941 0 A. 666. 

F&r&8. 180, 320 und Private land entered 

in Natul register — If necesianly Nazui. 

Para. 320 of the U. P. Land Records Manual 
provides for a record of Nazui which is the property 
of Government, but Para. 322 makes a distinction 
and provides for the entry in the register also of 


Notice for fresh nomination— Legality, 

According to Board’s circular letter No. 42/P 2 dated 
6th August. 1937, Cl. (5) of S. 24 of the U. P. 
Land Revenue Act must be understood to mean 
that notices for fresh nomination should issue only if 
none of the lambardars nominates a successor to the 
patwari within 15 days from the occurrence of the- 
vacancy. But where such a nomination is made within 
lime, the Collector cannot issue notice^ for fresh nomin- 

SumeSHawari Pr.^sad c^.. 
Gauki Shankar, 1941 a.W.R. (Rev ) 188= 

_ no*; 132= 1941 R D. 108; 

Where (he failure of the pat„^n to do the flood 
IS found to be due probably to laxiness than to- 
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dishonesty then fine is an adequate punishment and not 
dismissal. {Harper, SM. and Shirreff, /M-) Sheo 
Shanker Lal^. Emperor. 1941 E.D 597 (l) * 

1941 O.A. (Supp.) 583 (1) = 
1941 A.W.E. (.Rev.) 626 (1). 
— S. 33 — Correction and mutation cases — NeceS' 
sity for copy of current entry. 

Ail applications in correction and mutation cases 
should have a copy of the current entry attached, else 
they should be dismissed. {Harper, S. M. and Sathe, 
J.M.) DEEPA JUGAL KiSHORE. 1941 R.D. 116 = 
1941 O.A. (Supp.) 209 = 1941 A.W.R. (Rev.) 260. 

-8 33 — Correction cases — Findings — Res judicata 

C. P. CODE. S. 11— Miscellaneous proceed 
INGS. 1941 A.W.R. (Rev.) 685 = 1941 E.D. 723 

S. 33 — Correction cases — Long established settle-^ 

ment entries— If can be interfered with. 

Long-established settlement entries cannot be inter- 
fered with by a mere application for correction. 
{Harper, S.M.) LACHMI NaRAIN v. KaPURTHALA 

Estate. 1941 A.W.R. (Rev.) 390= 1941 R.D. 297= 

1941 O.A. (Supp.) 347. 
— ,.Ss, 33 and 40 — Correction of papers — Entries 


of over 50 years — Interference. 

The entries which have stood the test of one settle- 
ment and one partition and have lasted for nearly 50 
years cannot be changed merely on a correction applica- 
tion in miscellaneous proceedings. {Sathe^ J. M.) 

Peary Lal v. Hoti Lal. 

1941 A.W.E. (Eev.) 789 = 1941 O.A. (Supp.) 700- 

1941 E.D. 829 = 1941 A.L.J. (Supp.) 129. 

— S. 33 {^)—When can be availed of. 

S. 33 (2) of the U. P. Land Revenue Act can be used 
only to correct obvious mistakes and must not ^e usei 
for the purpose of settling long standing disputes. Where 
an entry is based upon a Judge's order which was subse 
quently upset by the High Court, the entry is an obvious 
mistake and not in accordance with possession and so 
could be corrected under S. 33. {Harper, S. M. and 
^atke IM) DEEPA f'. JUGAL KISHORE. 

Sathe, 116=1941 O.A. (Supp.) 209= 

1941 A.W.E. (Eev.) 260. 

— — S, 34 i— Mutation case on the basis of succes- 
sion— Validity of waqf executed by deceased pro- 
prietor years before his death — If can be gone into. ^ 
Where mutation proceedings are started for the sub 
stitution of names of the heirs of a deceased proprietor 
who had been entered in the khew'at only as a proprie 
tor and not as a mutawalli, it will be out of place to 
consider in such proceedings the validity of a 
cuted by the proprietor some 7 years before ^is death 
A considera/on of the waqf rahes 
foreign to a mutation case on the basis of 
(Sal. /. M.) Mohammad ^masud^ t^^KANtz 

(SUPP.) 356 = 1941 A. 

a ^a-Mutation-Dilay in rtporUng—It an 

ohtaclfia mutation- Ahcnc of explanation for delay 

Effect. .. .. proved that the 

In a case for mutation “?,ken place, delay in 

succession or transfer h ^^^ obstacle to mutation. 

X'b such a case an 

1941 A W.B. (Eey.) 646-1941 D. 637 

g. ^-Mutalion-Mtre declaratory deer ee- If 

justifies corrtdton. 


j U. P. LAND REV. ACT (1901), S. 36. 

A mere declaratory decree could not justify an order 
of correction but the possession must be obtained Ifrom 
the Civil Court. {Shirreff, J.M.) BIND BaSNI 
Prasad v. Rampati Dei. 

1941 A.W.B. (Eev.) 562 = 1941 OA. (Supp.) 493= 

1941 R.D. 630. 

S. 34 (5) — Scope and applicability. 

S. ^4 (5) of the U. P. Land Revenue Act only debars 
Revenue Courts from entertaining suits and applications 
by persons who have not applied for mutation of names. 
It has no application to a case where payment of rent tO' 
such a person is pleaded as payment in good faith under 
S. 270, Agra Tenancy Act. {Harpir, S.M, and Sathe^ 
J.M,) LaL BEHARI V. Brahmdeo Pandey. 

1941 R.D. 296 (2) = 1941 A W.E. (Rev.) 400 = 

1941 O.A. (Supp.) 349, 

S. Z^~Cariing out of ex-proprietary holding— 

Ex-proprietor not in possession—Limitation—Possession 
of former co-%{r holders — If can be relied upon to save 
limitation. 

Where an ex-proprietor is not in possession and loses 
his proprietary right, the possession of the forner co- 
sir holders cannot be treated as the possession of the 
ex-proprietor after the loss of his proprietary rights for 
the purposes of limitation for the carving out of an ex- 
proprietary holding. {Harper, S.M . and Sathe, J.M.) 

Ram Chandar Singh v Jadunath Singh, 

1941 A.W.R (Rev.) 549 = 
1941 O.A. (Supp ) 480= 1941 E.D. 610. 

~ S 36 — Demarcation of area in which ex proprie- 
tary rights have arisen — Proper procedure. 

When certain plots represent a person’s half share of 
a sir holding which, before the transfer in which the ex- 
proprietary rights arose, had been joint between that 
person and another and it is a question of demarcating 
the area in which ex-proprietary rights had arisen, the 
right thing is to demarcate suitable plots and not half of 
the area of each plot. {Shirreff, J.M.) Kuar LaL 
V. DHANRAJI. 1941 E D. 872 (1) = 

1941 O A. (Supp.) 737 (1) = 
1941 A. W.R. (Rev.) 813(1). 

S. ZZ-Ex-proprietury rights— Declaration— 

— When should be applied for — Transferor in possession 
and out of possession — Differtn:e. 

A transferor can apply after a long interval for the 
declaration of ex proprietary rights provided he is in 
possession. But where he is not in possession and ex- 
proprietary rights are not claimed within six months of 
dispossession, they are extinguished. {Shirreff, J.m\ 

Shyam RAJI V. Paramhans Tawari. 

1941 A.W.R. (Rev.) 657 (1)= 
1941 O.A. (Supp.) 488 (1)=1941R.D. 674. 

S. 36 — Fixation of ex-proprietary rent — Right 

( 0 — Determination as to existence of — Circumstances. 

Whether ex-proprietary rent should be fixed or not 
should be determined on the conditions existing when 
the proceedings started and not when the proceedings 
were disposed of by the trial Court. {Harper, S.M, 
and Sathe, J.M.) KamTA Ram SharMA v. ^timuL- 
LaH. 1941 R D. 269 = 1941 AWE. (Bev ) 364= 

1941 0 A. (Supp.) 268 x 

^S. 36 — Liability for ex-proprietary rent — 

Starting point. 

According to S. 36 of the U. P. Land Revenue Act, 
the rent fixed shall be payable from the date the ex- 
proprietary tenancy arose. Hence the fact that mutation 
was effected latez;on cannot alter the date of the liability. 

( Ararwah J.) DAYA SHANKAR V. BaDRI PRaSAD. 

^ 198 I.C. 150 = 13 E.O. 431 = 1941 E D. 97= 

1941 A.W.E. (Eev.) 162=1941 O.L.E. 266 = 
1941 O.W.N, 262=1941 0 A. 218 = 

AJ.E. 1941 Oudli 267. 
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^S. and applicability of . 


S. 36 of the U. P. Land Revenue Act deals only with 
ex proprietary rights accruing under 6 , 7 (a) of the 
Oudh Rent Act and hence it could not apply to a case 
where plots were allotted at a partition. (Harper, 
S.M.) IIakakh Nakain Singh v. bhan Singh. 

lUl R.D. 348-1941 A.WK. (Rev) 449 = 

1941 0 A. ^Supp.) 381 . 
S. 36 (4) — Carving out of ex-proptietary holding 
itation — How affected by cx proprietor not being 
in possession. 

There is no period of limitation 6 xed at all by the 
statute for filing applications claiming ex-proprietary 
rights and the question whether the application is 
belated or not has to be decided on the basis of who is 
in possession. If the ex-proprietor himself is in posses- 
sion then according to S. 36(4) of the U. P. Land 
Revenue Act, the ex-proprietary holding can be carved 
out at any time during the continuance of the ex-pro- 
prietary tenancy. But if somebody else is in possession 
then it has to be seen whether the ex-proprietor has lost 
his rights to sue that other person for pobsfcs>ion. This 
will depend on who the man in wrongful possession is. 
If he happens to be rhe sole 2 amindar Ine period under 
Acts II of 1901 and III of 1926 will be six months and 
that under the U. P. Tenancy Act of 1939, three years. 
If however the wrongful possessor is not the sole 
zamindar then the period of limitation will be 12 
years, {Hamper, S.M. and Sathe, JM.') KaM 

Chandar Singh t/. Jadunath Singh. 

1941 A WE. (Rev.) 649 = 1941 O.A. (Supp.) 480 = 

1941 R.D. 510. 

S, 39 — Correction case — Judgment — Contents. 

In a correction of papers case the preliminary enquiry 
has no doubt to be ntade by the TahsiKlar. The S. 
D. O may rely upon the evidence so recorded 
when disposing of the case. But he has to write the 
judgment himself and that judgment must contain a 
concise statement of the case, the points for determlna 
tion, the decisions thereon and the reasons for such 
decisions. If issues are framed there should be a find- 
ing on them with the reasons therefor. {Harper, S.M. 
and Sathe, J M.) TahERA BibI v. ALIA BibI. 

1941 R.D 31 = 1941 A.W R.fRev.) 98 = 

1941 0 A (Supp.) 86 

Ss. 39 and ^Q~—Cor rection~^Entry of 40 years 
standing. 

An entry of40years standing and which has the 
sanction of a settlement cannot be changed merely on 
surmises. {Sathe, A.M.) KanCHaN Singh v. ISHWaR 
Kirpal Singh. 1941 A.W.R. (Rev.) 993 = 

„ , 1941 O.A. (Supp.) 837. 

3 39—6^ or recti on of K hat aunt — MiitntatPiabi^ 

lity— Tenant's claim to regain possession barred by limi- 
tation. 

Wherein lieu of debts the defendants are by some 
arrangement in possession of an occupancy holding a 
succeeding tenant who has allowed his claim to regain 
possession to be barred by limitation cannot sue for 
correction of the khatauni. I he plaintiff in such a case 
cannot possibly be said to be in possession constructively 
through the possession of such defendants. {Harper, 
S.M. and Shirreff, J.M.) Sankatha PhaSai v 
^ANSI. 1941 0 A (Supp.) 828 = 

1941 A. WR. (Rev.) 984. 

08 . 39 and ^O^Correction of pahvari papers 

case^Duty of S. D. 0. — Evidence taken by Tahsildar 

Value. 

Although in a correction of patwari papers case under 
the United Provinces Land Revenue Act, the evidence 
recorded by the Tahsildar or Naib Tahsildar can be 


j U. P. LAND REV. ACT (1901). S. 40. 

taken into consideration, the responsibility of writing 
the judgment rests with the S.D.O.; and it must state all 
facts, the points in dispute and the Court’s finding there- 
on. A judgment merely accepting the Naib Tahsildar's 
report is no judgment in the real sense. {Sathe J.M.) 

PaRaGI Z'. MSt Phula. 1941 RD 375 = 

1941 0 W N. 693 = 1941 O.A. (Supp.) 494 = 

„ ^ 1941 A.W R. (Rev ) 663. 

S Proceedings under^Question of disputed 

title—/ f can be gone into— Correction— fVhen justified. 
Questions of disputed title cannot properly be adjudi- 
cated upon in miscellaneous proceedings under S. 39 of 
the United^ Provinces Land Revenue Act. Before a 

correction is ordered it must be shown that the correc- 
tion sought for is an obvious one. {Sathe, J. M.) 

Bahadur Singh v. Jai.pa Singh. 1941 R.D. 367= 
1941 A.W.R. (Rev.; 471 = 1941 O.A. (Supp.) 430. 
S. proceedings und.r— Questions of title— 

If can be gone into— practice in Oudh. 

Though ordinarily such niiscellaneous proceedings as 
acorrec ion of paper cases under the United Provinces 
Land Revenue Act. are not proper for the adjudication 
of disputed questions of title, it is permitted in the pro- 
vince of Oudh by reason of a long course of practice 
{Sathe. J.M.) Paragi t*. MST. PhuLa. 

.c 19^10 WN, 693 = 1941 R.D 376 = 
1941 O.A. (Supp.) 494 = 1941 A.W.R. (Rev.) 563. 

S.tiO—Expunction on the basis of surrender— 

With.iraival of application— When permissible— Posses- 
sion when can be basis for an application for change of 
names. 

An application for expunction of name from the 
khewat on the ground of surrender by him can be with- 
drawn by him though at a late stage, provided no effect 
had been given to the prayer in the application in the 
meanwhile Before possession can be a basis for change 
in the patwari papers, it must be shown to be ba«ed on 
prima facie title. {Shirreff , J.M. and Sathe. A.M.) 

Sri Nakain c. Rf.oti Kunwar. 1941 rd 821 = 
1941 0 A. (Supp ) 754 = 1941 A.W.R, (Rev.)863. 

S. Mutation — Second application— When 

and 7vhen docs n 7 he. 

A second application for mutation on the same cause 
of action cannot lie. But where a mutation application is 
rejected on the ground of absence of possession in a later 
application after the obtaining of possession would be 
maintainable. {Sathe, A.M.) SheORATAN MiSIR 9 
GihjaDayal. 1941 O.A (Supp.) 866 = 

1941 A.W.R. (Rev.) 1067. 
40— officer's decision in correction case 
— If bars subsequent decl iratory suit. 

The order of a recor.l officer in a correction case does 
not operate as res judi ata and is no bar to a subsequent 
declaratory suit. {Harper, S.M.) DamBar NatHI 

1941 A.W R. (Rev. ) 483 = 

1941 O.A. (Supp.) 442 = 1941 R.D. 480. 

Ss. 40 and 42 — Pelativc applicability — Decision 
of Land Record OfHcer as to creatiofi of tenancy — Pffect 
Where the factum of tenancy is itself in dispute S 42 
of the Land Revenue Act does not apply and an order of 
the Land Record Officer as to declaration of an occupancy 
tenancy should be taken to be under S. 40 of the Act 
But whether S. 40 or S. 42 applies, the order is not final 
between the parlies and it is open to challenge in subse- 
quent proceedings in the Revenue Courts and it has not 

the lega effect of creating a tenancy changing the 
nature of the alleged tenant's possession and preventing 
the prescript, on of a hostile title to the property {Dar, 
J.J BHAGWATI BRASAn V. Chandrika Pr*sad 

196 10. 817 = 1941 A W.R (Rev) 6 l 0 « 

1941 R.D. 666 = 1941 A.L.W. 666 = 
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1941 O.A. (Supp.) 695-1941 A L J. 410 = 

^ A.I.E. 1941 All. 339. 

Ss. 40 and 42 — Scope of. See U. P. Land 

Revenue act ss. 54, 40 and 42. 

1941 A.L.J. 410-AI.R. 1941 All 339, 

— S. 40 — S . D. 0*s duty in correction o( papers 
case. 

In the correction of patwari papers case all enquiries 
■can be made by the Tahsildar. But that does not 
relieve the S. D. O. who disposes of the case 
from the duty of writing a judgment and that judgment 
.must set out all the facts, the points at issue and the 
findings of the S. D. O, thereon. He is not 
justified in merely refernng to the Tahsildar^s report and 
saying that he accepts his report in such and such 
respects and not in others. {Sathe, /. M.) NUR 
Mohammad v. Abdul Qudus. 1941 R.D. 243 = 
1941 O.A. (Supp.) 204 = 1941 A.W.E. (Eev.) 255. 

■ 'S. 40 {Z) — '’Property* — Meaning, 

The word ‘property’ used in S, 40 (3) of the U. P. 
Land Revenue Act does noc connote merely proprietary 
j-ights but includes tenancy rights as well. Q/arper, S. 
M. and SatAe, J.M.) PartaB SjNGH z/ BaLWaNT 
Singh. 1941 E.D. 171=1941 O.W N. 461= 

1941 A.W.E, (Eev.) 228 = 1941 O.A. ^Supp.) 163 = 

1941 A.L.J. (fc>upp.)48. 

■ S. 41 — Boundary dispute effuting two sub 
divisions — Procedure — Regularity — Nature of procee- 
dings under S, 41. 

Where a boundary dispute affects two sub-divisions 
and is dealt with by the two Sub-Divisional Officers 
concerned and the Collector passes orders on the report 
of the Sub-Divisional Officers on evidence admitted and 
recorded by them, the procedure followed though un- 
usual is not irregular either from the point of view of 
S. 41 of the U. P. Land Revenue Act or of the instruc 
tionsat pages 173 and l74 of the Revenue Court 
Manual. Proceedings under S. 41 are summary procee- 
dings and regular judicial procedure is not prescribed 
for them as it is for proceedings under S. 42 of the 
X.and Revenue Act. {Harper^ S.M. and Shirreff . J>M.') 
SaRFRAJ V. DEEP NARAIN 

1941 A.W.E. (Eev.) 692=1941 E.D. 499 = 

1941 O.A. (Supp ) 646. 

S. 41 — Boundary dispute — Kisktwar survey-- 


U. P. LAND EEV. ACT (1901), S. 67. 

Revenue Act; it extends the liability imposed by S 46 to 
all persons who receive the rent, but the rule is not on 
this account inconsistent with S. 41 of the Act. Hence 
a liability is imposed by a statutory rule upon the person 
who actually receives the rent from the tenants, whether 
the Zamindar himself or his agent to furnish the patwari 
With particulars of the payment and if a Zildar who 

received the rent refuses to furnish this infoimation to 

the when asked for he is guilty of an offence 

under S. 176, 1. P. Code. {Bennett, J.) Ram Baran 

Singh v. Emperor. 195 1 c 163®* 

1941 O W.N. 944= 19410 L.E. 550 = 
1941 E.D. 706= 4 E.O. 72 = 1941 A.L.W 831 = 

42Cr.LJ, 708 = 1941A.Cr.c!l86= 
1941 A.W.E.lEev.) 627=1941 O.A. 656 = 

<! .10 , A'l E. 1941 Oudh 526. 

■ S. 42 — Applicability, 

An application for the removal of the name of 
another who had been added as a co-tenant in his 
occupancy holding, will not fall under S. 42 of the 
United Provinces Land Revenue Act as the dispute does 
not relate to the class of tenure of a tenant 
{Shirreff, /.M.) JHILLAR AhIR v. BECHaI AHIR 
1941 A.W.E. (Rev.) 611= 1941 O.A. (Supp.) 470 = 

o . 1941 ED. 639(2) 

•Ss. 64. 40 and ^2— Powers of Land Records 


Demarcation — Forum* 

Where in the case of a Kishtwar plot the boundary is 
shown in the Kishtwar survey, the boundary can and 
should be demarcated through the Revenue Court. 
{Shirreff JM ) SHEO TaHAL v. SURAJ BaLI LaL. 
mi o;/. (SUPP.) 740= 1941 A.W.E.^(Bev.)^835= 

s. il—Demarcation^Basis. ^ 

A demarcation application cannot be converted into 
a partition suit. According to S. 41 of the Land 
Revenue Act demarcation can be made either on he 
basis of existing survey maps or on the basis of actual 

possession. If the requisite n’t**®”®' walrild 

dpmarcation has to be refused and cannot be carried 

with the help of the Civil Court judgment 

and dakhLama. ' ^ 

SHEO MANGAL PATH AK .. ) ,,, (2) 

1941 O.A (Supp.) 677=1941 
- q 41 and Land Records Manual. B. iio 

IZ about collocUous-If an offence ««*'' -y- ^ 76. /• 

t-116 of the Land Records Manual is no doub^^an 
extension of the provisions of S. 40 ot 

Y. D. 1941-75 


Officcr^Scope of Ss. 40 and Denial of tenancy and 
assertion of adverse possession—Land Records Officer 
declaring one to be an occupancy tenant— Effect, 

Under S. 54 of the United Provinces Land Revenue 
Act. the powers of the Land Records Officer are limited 
to those matters which relate to maintenance and cor- 
rection of records, which powers in ordinary times are 
exercised by the Collector. Under S. 40 questions of 
title are not determined at all and disputes under S. 40 
are decided on the basis of possession.* S. 42 only 
comes into play when the factum of tenancy is admitted 
on both siaes and the dispute is only as to the class and 
nature of tenancy. Where the tenancy itself is in 
dispute any order passed either under S. 40 or S. 42 will 
not have the effect of res judicata and the decision will 
be liable to be reagitated in a Civil or Revenue Court. 

Where before the Land Records Officer, the tenancy is 

denied and the opposite party maintains that he is in 
adverse possession of the property and is not a tenant at 
all. and the Land Records Officer declares the latter to 
be an occupancy tenant, the order whether it be taken to 
have been passed either under S. 40 or S. 42, is not 
final between the parties and it is open to challenge at 
the instance of either party in subsequent proceedings in 
Revenue Court. {Dar, /.) BhagWATI Prasad v 
Chandrika Prasad. 196 1.c. 817=' 

1941 A.WE. (Eev.)610-1941RD. 566 = 

1941 A.L.W. 655 = 1941 O.A. (Supp.)6e5s 
1941 A.L.J.410-A.I E. 1941 All. 339. 

S. 57 — Decision under — When operates as res 

judicata. 

A decision of an Assistant Record Officer under 
S. 57 of the Land Revenue Act operates as res judicata 
in a subsequent suit provided the full procedure pre- 
scribed by S. 42 of the Act has been followed. Where 
no issues were framed and one party stated that he 
did not wish to contest the particular case the decision 
is obviously only a summary decision. {Harper, SM.) 

NAR Singh v. Badri. 1941 O.A. (Supp.)894= 

^ 1941 AWE. (Eev.) 1101. 

Ss. 67 and Civil Procedure Code (1908), S. n 

- Orders during record operations^! f res judicata. 

Orders passed during the record operations by the 
record officer do not operate as res judicata and cannot 
stand in the way of an adjudication of rights ina reguJa c 
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suit. {Harper, S. Af. and Sathe, J. M.) PaRTAP 

Singh 2/. Bxlwant Singh. I94i O.W.N. 461= 

1941 E.D 171 = 1941 O.A. (Supp.) 163 = 

1941 A.W ^ vRev. j 228 = 1941 A L J. (bupp.) 48. 
— —— S. 63-D (b) — y alnatton of sir ana khudkasht — 
Standard rate — Meaning. 

Even at octenmal settle nents the valuation of sir and 
khudkasht area should be done at the standard rate. 
The term ‘standard rate’ has not been defined anywhere 
in the Land Revenue Act, but according to the inter- 
pretaiion put upon it in the Settlement Department it 
means the rates applicable to occupancy tenants. 
{Shirreff. S. M.and Sathe, JM.) FaZLUR RaHMAN 

EmPKROR. 1941 RD. 689 = 

1941 O.A. (Supp,) 615 = 1941 A.W R.(Re7.) 675. 

S. 76 — Usm ructuary mortgage and subsequent 
simple mirtgage—Pri/vision for appropriation of profits 
towards interest in the earlier rnortgige — Redemption 
and possession by subsequent mortgagee— Liability to 
account — Mortgagee voluntarily setting off profits 
against interest — If can affect his rights. 

Where a u-^ufructuary mortgage providing for appro- 
priation of profits towards interest is redeemed by a 
subsequent simple mortgagee who al«o obtains posses- 
sion of the property, the latter cannot be called to 
account by the mortgagor. The fact that the subsequent 
mortgagee in a suit on his mortgage voluntarily allows 
a set off for profits against the interest due on his mort- 
gage cannot prevent him from later on standing on his 
rights. {Ghulam Hasan and Agarw.tl^ //.) TaJAM 

MUL Husain v . amikuddin. 1941 O W.N. 1239 = 

1941 O.A. 951 = 1941 A.W.R.(Rev.) 1078. 

— — S. 1^— 'Determination of rent under — If barred 
by compromise at prior settlement. 

Where as a result of a compromise at the time of a 
prior Settlement, an under-proprietary tenure was recog- 
nised, the rental being the same as the land revenue but 
which was to remain unaffected by the changes in the 
yawinrt payable, it was held that the compromise only 
determined the rent for the time being and did not bar 
the determination of rent under S. 79 of the Land 
Revenue Act at future settlements and for all times. 
(Harper, S.M.) DUKHI SiNGH v. BaCHCHAN MaN. 

1911 A.W.R. (Rev ) 445 (1) = 
1941 O.A. (Supp.) 377 (l) = 1941 R.D. 336. 

S. 79 -'Fixation of rent under — Inference. 

Fixation of rent under S. 79 of the United Provinces 
Land Revenue Act may corroborate evidence showing 
that the land in question is under-proprietary. (Ghulam 
Hasan. J.) BaTUL BaNDI v. Sri Dhar. 

192 1.C. 259= 13 R 0. 338 = 1941 O.LR. 93 = 
1940 O.A 1293 = 1940 O.W N. 1344 = 
1941 A.W R. (Rev ) 19 = 1941 R.D 6 = 

^ ^ A.I.E. 1941 Oudh 189. 

0.1^— Power to assess rent on rent free under' 

proprietor. 

It is not open to a Settlement Officer to assess rent on 
a rent free under-proprietor under S. 79 of Land Revenue 
Act. (Harper, S.M. and Sathe, J M") RaM ANJORI 
r'. Babua Saheb Singh, 1941 O.WN 95 = 

1941 AL J. (Supp.) 29 = 

1941 A.W.R. (Eev.) 265 ( ) = 
1941 O.A. (Supp) 214(1) = 1941 RD. 63. 

— — — S. 79 — Scope and applicability of — Rent free 
under' proprietary holding~If subject to assessment of 
rent under S. 79. 

S. 79 of the U, P. Land Revenue Act does not make 
every parcel of land liable to assessment of rent, even 
though it may be land held rent free in perpetuity under 
a judicial order. In fact this section does not prescribe 
the rights and liabilities of under-proprietary tenants at 
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all. It only imposes on the Settlement Officer the 
obligation to determine the rent payable by an under- 
proprietor which implies that the liability to pay rent, if 
any, is fixed by some other provision of law. An 
under-proprietary holding held rent free under a Court 
decree of 1869 and which is not liable to assessment of 
rent under S. 107 of the Oudh Rent Act, is not 
subject to assessment of rent under S. 79 of the Land 
Revenue Act. {Harper, S.M, and Sathe, J.M.) 

Allah Tala v. Suraj bikram Singh. 

19410 W.N 89 = 1941 RD. 57 = 

1941 A.W.R. (Eev.) 222= 1941 O.A. (Supp.) 167^ 

S. 79 — Settlement Officer's duty under— If can 

determine gross rent. .Jcc 1940 Dig., Col. 12!0 LaL 
Chandra mool Singh v. Tej Bahadur Singh. 

16 Luck. 36, 

S. 86 — Procedure as to recording of cesses — 

Absence of wajib-ul-arz at a settlement'— Government 
sanction for continuance of custom recorded in previous 
wajib-ul-arz, if can be inferred. 

It is clear from S. 86 of the U. P. Land Revenue Act 
that at the time of each settlement only those cesses will 
be recorded and will be enforceable as have received the 
sanction of the government and if a custom is not so 
recorded, no such sanction can be assumed. If no 
waiib-ul-art is drawn up at any particular settlement, it 
cannot be inferred from that fact that the government 
has sanctioned the continuance of the custom recorded 
in the wajib-ul-arz of the previous settlement, 
(Collister, J.) ChaMELI v. STATE KISHAN GaRH. 

1941 O.A. (Supp.) 899= 1941 A.L.W.1085- 

1941 A.W.R. (Rev.) 1106. 

" S. 87 (^)— Instructions to revising officers— 
para. I 8 — Rent arrived at after adjudication after 
1931 —If can he modified. 

Where a rent was arrived at after being challenged by 
both parties and after being adjudicated upon afresh 
subsequent to l93l. the revision officer could not 
modify it under S. 87 of the United Provinces Land 
Revenue Act. (Harper. S.M f) PaT KaM r. KiSHORI 
Saran. 1941 R.D. 452= 1941 O.A (Supp ) 444= 

1941A.W.E. (Eev.) 486, 

^S. 106 — 'Partition — Meaning. 

The word ‘partition’ in the Land Revenue Act is not 
used in the narrow sense of mere arrangement into 
units of area. It imports and includes that rights in 
these units are distributed among the sharers. (Yorkt 
and Ghulam Hasan, //.) KHaGGa v. HUMMA. 

195 I.O. 381 = 14 R.O. 76 = 1941 0 A. 666= 
1941 R.D. 492= 1941 A.W.R (Rev.) 637 = 
1940 0 W.N. 823=1941 A.L.W. 673 = 
1941 O.LR. 679 = A.I.E. 1941 Oudh 449. 

■ ■ ' ■ "S. 106 — Partition— Proof of prior private parti^ 
Hen — Inference. 

Where a prior private partition is pleaded in defence 
to a suit for partition and though there is no evidence 
of it at the time of 1860 settlement, there appears to be 
something of that sort indicated in 1876. Kkatauni and 
the 1291 and 1324 settlement Khattas show two shares 
as separate Khattas with separate areas and land 
revenues, ihe entries point to the fact that a partition 
should have taken place, and it is unlikely that both the 
subsequent settlements would have shown separate 
Khattas unless there hud been a partition. (Shirrtff^ 
/.M.) Bhukhel CHaUDHARY V. Bhagirathi 
ChaudharY. 1941 0,A. (Supp ) 827 = 

- 1941 A.W.E. (Rev). 98S. 

• S. lOe— Perfect partition— Effect of—Reeogni 
iion of right to perfect partition— Liability for rn^inHe 
—Condition varying such /iability—Enforceabi/itf 


II So 
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U. P. LAND EEV. ACT (1901), S. 107. 

the several ponions become separate mahals, each failure to raise it at the proper time Kesuit of 

severally re>ponsible for the revenue di-Mributed there- '*'■ r r . 


on. Once the right to a peifect partition is either 
admitted or established, the responsibility for payment 
of Government revenue will fasten upon each separate 
mahal formed newly and it is not open to the parties to 
enter into an agreement whereby the statutory liability 
to pay Government revenue imposed by the Act is con 
travened A condition about the payment of Govern- 
ment revenue through the talukdar is a condition which 
imposes a restraint upon partition and cannot be enforc- 
ed. {Thomas^ C.J> and Ghulam Hasan, J ) MahOMED 
Raza V. Ahmad Abbas. 193 1 C. 689 = 13 R.0. 489= 

19410.W.N. 522=1941 O.A.316 = 
1941 A.W.R. (Rev.) 285= 1941 R D 274 = 
1941 A.L.W. 375 = 1941 O.L.R 315= 

A.I.R 1941 Oudh 391. 

— .Ss. 107 and 131 — Orders in partition <.ases — On 
whom binding. 

Orders passed in partition cases are only final as re- 
gards the parties to the partition cases and not against 
tenants. {^Sathe, AM.) SheOBARan Sinoh v. Afjun 
Singh. 1941 OA. (Supp.) 8i9 = 

1941 A.W.R. (Rev ) 975 = 1941 R.D 949. 

S. 110 — Partition proceedings — Fundamental 


objections — Stage at which to be raised^Objections after 
completion of partition — I f justified. 

An objection that some of the numbers of the*S'^flw/- 
lat patti are minjumla numbers and that hence the com- 
plete patti should be partitioned before any internal 
partition could start, is such a fundamental one that it 
should be raised at an early stage of the proceedings by 
way of objections under S. llO of the U. P. Land 
Revenue Act. The law does not justify a party in raising 
after the completion of partition such an objection of 
such a vital nature, which could and should have been 
raised very much earlier. {Harper, S.M) FazaL 
Husain v, ale Hasan. 1941 A.W.R. fRev.) 926 = 

19410 A. (Supp.) 800 = 1941 R.D. 790. 

S. Ill — Extension of time prescribed by — Power 

. m ^ ^ m 


The proposal to break up the shamilat pattis for 
removing the inequalities of a partition, raises a question 
01 proprietary title and any objection thereto should be 

raised be/ore the partition proceedings are framed and 

tailure to do_ so at that stage would be held to mean 
acquiescence in the proposal and hence it cannot be 
resisted after it has been incorporated in the partition 
proceedings. iHurper, SM. and Sjthe, J M.) Ram 
Jas Pandey V . Shed Pujan Panley. 

1941 R.D. 338 (2) = 1941 0 a! (Supp ) 422= 

1941 A W.R.(Rev.)463. 

S. Ill— Question of proprietary title— Claim to 
separate owner hip of sir lands. 

The claim to separate ownership of land« -raises 

aquestion of proprietary title. [Bennett and Ghulam 

Hasan, JJ ) InoekJiT z/. KanHaiya Lal ^ - ■ - 

16 Luck. 435=194 I C. 849 = ]4 'rY40- 
1941 A.W.R. (Rev.) 164 = 1941 O.W 1^^*2581 

1941 O.A. 221= 1941 R.D. 93=* 
1941 O.L.R. 627= A.I.R. 1941 Oudh 301 


of Revenue Court— Civil Court, if can question such 
decision. 

The Revenue Courts have discretion to extend the 


S. Ill Question of proprietary title Sir if 

belongs exclusively to one or jointly to both co-sharers^ 
Forum for decision of this dispute, 

A dispute between two co-sharers as to whether a sir 
belongs exclusively to one or jointly to both raises a 
question of proprietary title. Where there is such a 
dispute the Revenue Court has jurisdiction to adopt any 
of the methods prescribed by S. Ill of the U P Land 
Revenue Act and if the Court has proceeded under 
Cl. (0 of Sub S. (I), then the appeal lies to the District 
Judge. {Collister, AllsoP and Bajpai, JJf) PUNJAB 

Sugar Mills Co. ltd. v. Lachman Prasad 
TewaRI. I.L R. (1941) All. 302= 192 1 C 733« 

1941 RD 52=19410.W.N 84 = 

. ISR.A. 860 = 1941 A.L.W. 69 = 

1941 A.W.R. (H.C ) 8 = 1941 A.L.J. l« 

1941 A.W.R. (Rev.) 32 = 1941 O.A. (Supp.) 21 = 

A.I.R. 1941 All. 73 (P.B.), 

S. 112.— Appeal— Competency— Order rejecting 

application for perfect partition on the ground of prior 
agreement ^ 


1 b6 KCVSnuc iiavc 

time fixed b> S. Ill of the Land Revenue Act and their Where the Deputy Commissioner rejects an applica- 
decision on this po-nt should not be questioned in a Civil tion for perfect partition on the ground that an agree- 

Couit {Bennett and Ghulam Hasan, JJ.) INDERJIT ment between the predecessors in interest of the parties 

« KanhaiYA l.AL. 16 Luck. 436 = 1941.0. 849= negatived such a right and also on the ground oi res 

^ * TT»T» ^ -ic/i _ judicata, an appeal lies under S. Il2 of the Land 

Revenue Act against such an order, for the order is one 
made under S. Ill (^'t and not under S. I09 (j) ©f the 
Act. {Thomas. C.J. and Ghulam Hasan, J.) MaHO 

MED Raza v. Ahmad Abbas. 1941 0 W.n. 622= 


14 R.O 40 = 1941 A. WR. (Rev.) 164 = 
1941 0 W.N. 258 = 1941 O.A 221 = 
1941 RD 93= 1941 O.L.R.627 = 
A.I E. 1941 Oudh SOI. 


.^^,111— Order of Revenue Court under— Juris- 

diction of Civil Court to question— Limits 

The q^stion whether an objection >s hatred as not 
having ton made within the time prescribed by S. 111. 
-is essentially a question for the Revenue Court to dec de 
andTis not open to the Civil Court to quest.on the 
decision of the Revenue Courts on this point T'’® 

dTcrmstance in which the Civil Court would be justified 
mrcumsiaiiLc nawed by the Revenue Court 

in questioning th ^.^ere the Civil Court finds the 

ruled is nota question of pronrietary title. 

KanhaIYA LaL A.W.E. (Eev ) 164 = 

^19410 W.N. 258 = 1941 O.A, 221 = 

1941 E D 93 = 1941 O.L R. 527- 

^ A.I.R. 1941 oudh 301. 


193 1.C. 689= 13 R.O. 489 = 1941 R.D 274 = 
1941 A.L W 376= 1941 O L R. 315:== 
1941 O.A 316 = 1941 A. W.R. (Rev) 286= 

A.I.R. 1941 Oudh 391. 

Ss. 112 and 11^ - Partition proceedings-^ 

Partition order— Finality — Review, 

Where in its nature an order by a partition officer 
involved compensation being given but is silent as to 
such compensation, the matter with regard to which it Is 
passed cannot be regarded as final or settled until com- 

pensation has been allotted and hence it isopen to 

review by the partition officer, though he would not have 
such powers if the order had been a final order. {Har- 
per, SM. and Shirreff. J.M.) CHIKHURI SiNGH 
SUNDAR UpAPHYA. 1941 B,D. 603^ 

1941 O.A. (Supp.) 681 = 1941 A.W.R. (Rev.) 624. 
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Ss 113 and 114 — Draft partition proceedings — 

Value — Inciting aside— Necessity — Prosecution of claim 
to proprietary rights, in Civil Court, 

Partition proceedings are drafted only after it is 
decided to make a partition under S. 113 of the U. P. 
Land Revenue Act. If such a decision is put into the 
form of a written order, that order will require to be set 
aside. Where the partition proceedings are still in a 
draft form and have not been confirmed, they do not 
assume any binding value. They do not require to be 
set aside, when a claim to proprietary rights is being 
prosecuted in a Civil Court. {Harper^ S,M. and Satke^ 
J.M) BABU LALv. SHIaM PlARl. 

1941 A.W R. (Rev.) 178 = 1941 0,A. (Supp.) 122 = 

1941 RD. 20. 

■■Ss 117 and 123 — /oint sir — Mortgage and sub- 
sequent sate of portion by all co-sharers except one — 
Mortgage in possession — Partition proceeding — Proper 
allotment 

Where four out of the five holders of a joint sir 
holding usufructuary mortgage of certain specified 
plots out of the sir holding subsequently sell them to 
another, the remaining co-sharer must be considered to 
be the sole //> holder of the whole j/> holding and is 
therefore entitled to have his share nude up first from it 
under S. 117, U. P. Land Revenue Act, even though the 
mortgagees are in possession over some of the pl>ts. In 
such a cas it cam o bisaid that undsr the proviso to 
S .123, the sole co heir could only get so much area out 
of the joint holding as will make up his share in the 
total sir and khu tkasht area of the patti. The intention 
of S. 123 U that no portion of a co-sharer’s sir should 
be taken away from him in an imperfect partition unless ! 
it exceeds his total proprietary share in the patti or 
mahal under partition {^Sathe^ J,M.) MadaN CoPAL 
PaNde V . HaRAI BaQAL 1941 R.D. 726 = 

1941 O.A. (Supp ) 632 = 1941 A.W R. (Rev ) 692 = 

1941 A.L.J. (Supp ) 119. 

■S. 118 — Failure of co^sharer to claim rights 
under zjith reference to house — F.ffect. 

Where a co sharer fails to obtain an order of the 
partition officer in his favour as required byS. 118 of 
the Land Revenue Act at the time of the partition, with 
reference to a house in his possession it is thereafter 
not open to him to reopen the question settled by the 
partition Court. {Yorke and Ghulam Hasan. JJ) 
KHAGGA V. HUMMA. 195 1.C. 381 = 14 E.O. 76 = 

1941 A.LW. 673 = 1941 O.A 556= 
1941 ED. 492 = 1941 A W.E. (Eev.) 637 = 
19410. W.N. 823 = 1941 OLE 679 = 

A.I.E 1941 Oudh 449. 

'■ S. 118 — Scope and object of — Co^sharer acquir- 
ing rights of riyayas, if protected. 

The words ‘the land occupied by a dwelling house or 
other building in the posses>ion of a co-sharer’ occur- 
ring in S. Il8 of the U. P. Land Revenue Act clearly 
indicate that the intention of the section was to protect 
the rights of a CO sharer in the dwelling house or other 
buildings which he possessed as a co sharer. They 
were not intended to extend the protection to the houses 
of riyayas which a co sharer might have acquired and 
in which his interest would be no better than those of the 
r/yaytjj themselves. {Yorke and Ghulam Hasan., JJf) 

KhaGGa^. HUMMA. 1961.0 381 = 14 E 0.76 = 

1941 A.L.W. 673= 1941 O.A. 666= 
1941 ED. 492-1941 A W.E. (Rev,)637= 
1941 O.W.N. 823= 1941 O.L E. 679 = 

A.IE. 1941 Oudh 449. 
— S. 123— Interpretation — Intention of section. See 

U P. Land revenue act. ss. ii7 and 123. 

1941 A.W.R. (Eev.) 692 = 1941 E.D. 726. 


U. P. LAND EEV. ACT (1901), S. 132. 

Sfi. 126 and 36 — Partition — Carving out of ex» 

proprietary holding — Conditions necessary— Fight of 
person ceasing to be co-sharer — Proper remedy. 

In a partition case the officer is empowered to carve 
out ex-proprietary holdings only when such rights arise 
on account of the allotment of severalty, land belonging 
to one co-sharer to the share of another co'sharer. 
Where a person is no longer a co-sharer in the khewat 
he has no locus standi in the paitition case and no ex- 
proprietary holding can be carved out for bim by the 
partition officer. If he has any claims for ex-proprietary 
rights he should apply for the carving out of the ex- 
proprietary holding under S. 36 of the Land Revenue 
Act before the Sub Divisional Officer in his capacity as 
Sub-Divisional Officer and not as Partition Officer. 
{Shirreff. J M. and Sathe, A.M.) RAM LaL v. Ka^HU- 
BANS KuNWAR. 1941 A.W E (Bev ) 1048 = 

1941 O.A. (Supp.) 867. 

Ss. 126 and Partition— Failure to claim- 

ex proprietary rights— If bars a subsequent claim there- 
to. 

Where ex-proprietary rights were not claimed at the 
lime of the partition, they could not be claimed subse- 
quently. {Harper, S. M. and Sathe, J, M.) PiRTHI 
SINGH V . MaDaN LAL. 

1941 A.W.E. (Eev ) 340 = 1941 O.A. (Supp.) 264 = 

1941 R D. 170 = 1941 0 W.N. 608. 

~ S. 126-— of— Partition- Ex-proprietary 
rights — When to be claimed. 

The phraseology used in S. 126 is ambiguous. It 
does say that the former sir holder shall be an ex-pro- 
prietary tenant if he continues to (Cultivate the land 
after the partition but it also says that the ex-proprietary 
rent shall be fixed before the partition is confirmed. A 
khudksht holder must know at the time of partition 
whether he wishes to cultivate after the partition and if 
he wishes to do so there is nothing to prevent him from 
claiming these ex-proprietary rights at once. Thus the 
rights should be claimed during the partition procee- 
dings and a subsequent claim to them could not be 
admi'ted. {Harper, S.M and Shirreff, J.Mf) WaU 

Mahomed Nazir ahmad. 

1941 A.W.E. (Eev.) 643= 1941 O.A. (Supp.) 474= 

1941 R.D. 684, 

Ss. 131 and \\\.— Confirmation of partition by 

Collector — Proper stage. 

An order finally confirming partition can only be 
passed under S. 131, U. P. Land Revenue Act, only 
when the kuras approved by the partition officer are 
submitted to the Collector. Where no kuras were pre- 
pared and the partition file had only gone to the Collec- 
tor for confirmation of partition proceedings only, he 
cannot at the stage pass an order finally confirming 
partition kuras, when they are not in existence. Such 
an order is entirely irregular and cannot be maintained. 
{Shirreff, S. M. and Sathe, J. Mf) Quti’BULLAH k 
NUR Mahomed, 1941 E.D. 731 = 

1941 0 A. (Supp.) 630 = 1941 A.W.E. (Eev.) 690. 

Ss. 131 and 138 — Reopening confirmed Parti^ 

tion. 

Even after a partition has been confirmed, there is 
nothing to prevent remedying the failure to carryout the 
orders. Bui it is a matter in which discretion should be 
exercised very sparingly. {Shirreff. Uf.) BABBAN 

Singh v. Gubar Singh. 1941 AWE, (Rev.) 607= 

1941 O.A. (Supp.) 466= 1941 R.D. 646w 
Ss. 132 (3) and 21i— Append against orders 
under S. 132 (3) — Limitation, 

An appeal against an order passed under S. 132(3) 
of the United Provinces Land Revenue Act is appealable 
under S. 133 (r7) and is subject to the limitation prescri- 
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bed by S. 214 of the Act. {Harptr, SM.) GENDAN 

Lal V . Kunwar Bahadur. 

1941 A.W.R. (Eev.) 505 (1) = 
1941 0_A. (Supp.) 4b4 aj = 1941 E.D. 629 (2) 
S. 142 — Ap pi It. ability — t»/ thekadar to 
be sued for aitears of Lma nvenue. 

S. 142 of the U. P. Land Revenue Act relates to the 
lability of every proprietor of land to pay land revenue 
to Government, Under this section Governir.enl will 
probably be entitled to realise arrears of land revenue 
from z. thckaitar on his )oint and several responsibility. 
But this Will not entitle a lambardar to sue a thekadar 
for arrears of land revenue as such a suit will have to lie 
under S. 221 of the Agra Tenancy Act and not under 
S. 142 of the Land Revenue Act. {Shirreff-, S,M. and 
Sathe, /.A'/.) RaO HU'^AN HUX LaCHMICHaND 
1941 O.A. (Supp ) 678 = 1941 A W.R. (Rev.) 621 = 

1941 A.L J. (Supp.) 114 = 1941 E.D. 689. 

'Ss. 160 and 161 — Aitachmeut of mahal — Right 

of Zamindar to tntertene and site for eje tment. 

After a mahal is attached under S. 150 of the U. P. 
Land Revenue Act, the Zamindar does not retain any 
right to sue for ejectments or to settle vacant lands 
under S. l5l of the Act. Though a Collector is bound 
to support a suit previously instituted by the Zamindars, 
during attachment the Zamindars have no right to 
intervene directly. {Harper^ S M. and Sathe, A.M) 
Manzoor AQA V . MaNZOOK HUsAIN. 

1941 A.W.R. (Kev.) 1045 = 
1941 O.A. (Supp ) 854. 


S 2^\-^Officer making the oriier\ meaning o(^ 

Restoration application — If enlertainable by a successor 
in office. 

The phrase ‘officer making the order occurring in 
S. 201 of the U. P. Land Revenue Act should be inter- 
preted in a general sense as is equivalent to^ Court. 
Hence a resroraiion application can be entertained by a 
successor in office, {Sathe, AM.) MaHOMED ZaMAN 
Khan v. BhawaNJi. 1941 O.A. (Supp.) 867 (2)- 

1941A.W.E (Eev.) 1069. 

Ss. 210 aud 211 — Order refusing to dismiss 

lambardar — Appealability. ^ u j • 

A Sub D O. order refusing to dLmiss a lambardar is 

appealable according to Ss, 210 and 2llofthe U P. 

Land Revenue Act. {Sathe, JM) 

Maha>?AU PkaS\d. 1941 ED. 320- 

1941 O.A. (.Supp ) 271 = 1941 A.W.E. (Kev.) 357. 
Ss. 210 (C) Appeal-Remission under 

B. C. 8 1 fiamta under S . 99 — Appealability. 

Where remissions are given under B C. 8-1 w'hich has 
been framed under S, 99 read with S. 234 of the Land 
Revenue Act. inasmuch as S. 99 occurs in Ch. 
relating to remi^ 5 ion of assessment and other proceeding 
during the currency of a settlement, the order of rem s- 

sionrela.es to a ^e..lemen. nra.ter and consequen^, 

appealable under S 210 (r) of the Act. .9 M. 

andSaih,. J.M) Kam K'SHORE 
1941 A W.E. (Eev.) 403 = 1941 OA.^(S^upp.)^852^ 

S 212- Utasonablt ixtrcist of discretion— Ques- 
tioning hd transaction to remedy a party's . 

Ouelioning a partition con6rmed 28 years before n 
ordtt‘::ib1e a^plaintiS to good h.s own neg h- 

gence in not applying at that ^f the 

S, 2 \Z~interference "y 

postpone partition by three Courts, 


D. P. LAND EEV. ACT (1901), S, 233, 


Where three Courts have held that it is not desirable 
to postpone partition proceedings, there is nothing con- 
trary to any specihed law or usage having the force of 
law and the case does not fall within the piovisions of 
S. 213 of the Land Revenue Act. {Harper, S.M.) 

Uitam Singh v. Tai.uqdar Singh. 

1941 O.W N. 598- 1941 A W.E. (Rev.) 388 = 
^ ^^^1941 O.A. (Supp ) 345 = 1941 E.D. 301. 

S. 213 — Scope of — Decision as to right of single 

co-sharer to convert grain rents into cask rents — Inter- 
feren. e in third appeal. 

Third appeals in miscellaneous proceedings wdll be 
governed by S. 213 of the U. P. Land Revenue Act. An 
order cannot be interfered wiih in third appeal unless it 
can be shown that it is against some special law or 
usage having the force of law. As it is very doubtful if 
a single co-sharer in Oudh ran convert grain rents into 
cash rents, a decision by the commissioner that he 
cannot, cannot be said to be one wherein he can be held 
to have acted against any specified law or usage having 
the force of law'. Hence such an order car.noi be inter- 
fered with under S. 2J3. {Sathe, A.M) JaGEShwaR 
PRASAD V. Dwarika Singh. 

1941A.W.R. (Eev) 1044= 
1941 O.A. (Supp.) 853=1941 A.L J. (Supp,) 141. 

S. 218 — Patwaris-*“Punishnient — Procedure to 

be followed — Enhancement by appellate authority — Pro* 
per procedure. See 1940 Dig , Col. 1222. ShyaM 
Sunder Lal v. Emperor. 1941 A.L.J. (Supp.) 9. 

' S, 2l8 — fefetence — Cemfetency — Case decided 
in appeal by Commissioner himself — Proper procedure, 
S. 2l8 of the U. P. Land Revenue Act empow’ers a 
Commissioner to refer a case decided or proceedings 
held by any officer subordinate to him but not a case 
decided by himself in appeal. In such a case it is for 
the party concerned to move the higher Court either by 
way of second appeal or revision. {Shirreff, S. M. and 
Sathe, J. M) FaZLUR RaHMAN v. EmPEROR. 

1941 E.D. 689= 1941 O.A. (Supp.) 615= 

1941 A.W.R. (Eev.) 676. 
S. ^\^^Right of third appeal — Irregular order 
setting aside a valid order on appeal. 

Where a valid order passed on appeal is set aside by 
an irregular order in second appeal, a third appeal lies 
under S. 2l9 of the U. P. Land Revenue Act and 
the irregular order can be set aside. {Shirreff, J.M, 
and Sathe, A.M.) PUTIO Lal v. RaM CHANDRA. 

1941 O.A. (Supp.) 794= 1941 A.W.R. (Bev.) 920 = 

1941 E D. 937. 


S. 220 (2) — Review— Powers— Grounds. 


Though the Board have unrestricted powers under 
S. 220 (2) of the United Provinces Land Revenue Act to 
review their own orders this must not be taken to mean 
that an application for review is nothing but an appeaL 
There must be some mistake obvious on the record. 
Some important point must have escaped consideration 
or some fresh evidence must be available. {Harper^ 
Y M ) Ram Abhilakh v. Debi Prasad. 

1941A.W.B.(Bev.) 668 (l)« 
1941 O.A. (Supp ) 608 (1) = 1941ED. 675(2). 

- ]g^ 233 (k)— under — Question as to quantum 
of share— If can be agitated in suit. 

The question whether certain persons were the under- 
uroprietors of one half or three-fourths could not be 
raicpd in the p?rtition proceedings and hence it could be 
raided later on and S. 233 (i) is no bar. (Agurwal, /.) 
■RiSHE^HWAR SlhGH V. ACHHAIB.^R DIN. 

BiSHE^HWAK ^ ^ 63= 1941 O L.E. 668 = 

’ ‘ 1941 E.D. 489 = 1941 O.A. 660= 

1941 A WE. (Eev.)68l=1941 O.WJ^. 820=. 

1941 A.LW. 670=A.I3. 1941 Oudh 607 
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TT. P LAND REV. ACT (1901), S. 233* 

^ -S. 233 (m' — Applicability — Suit for contribu- 

tion by an unJer proprietor who has paid rent due from 
all. 

A claim by an under proprietor who has been made to 
pay the entire rent due from all the under-proprietors for 
contribution against the other under-proprietors falls 
within S. 233 (m ) of the U. P. Land Revenue Act anil 
a civil suit is burred by the section. {Agarwal /.) 

Nageshar f^raS\d s/. Chanijrapal Singh. 

196 I.C. 823 = 1941 O-L.R. 625= 14 R 0.126 = 
1941 R.D. 760 = 1941 A.W R. (Rev.) 697= 
1941 0 A. 717 = 1941 O.W.N. 992. 

— — -S. 233 (m)— Bar of civil suit— Attachment 
under decree found to be invalid. 1940 Dig Col 

1223. Arya Co-operative Bank Society z/ Shiv 
^“aran. 192 I.C. 337= 13 R.A. 309. 

Ss. 233 (m). 163 and 164-Sale in disregard of 

Ss. 163 and I64 — Suit to declare sale void— If barred 
by S, 233 ( m). See 1940 Dig.. Col. 1223. SaT Narain 
&. CO-operativk Socuty. 15 Luck. 660, 

UNITED PROVINCES MUNICIPALITIES ACT 
(II OP 1916), S. 7 vl) (q) — Applicability— El eetion of 

shrtne to house idol found in municipal property— 

Maintaining^ or developing the value of property veded 

tn the Board' — Meaning and idea contemplated by. 
Erecting a house for the accommodation of an idol 
found in a Municipal properly cannot be regarded as 
maintaining or developing the value of the properiv 
vested in the Board within the meaning of S 7 (1)^1 
of U. P. Municipalities Ad. The idea involved in main- 
tenance and developing the value of the property rcl.aus 
to some increase in value or utility and it cannot appiv 
to a case where the property has been burdened with 
some obligation which might lead to a deterioration of 

the property in value or in its general utility. {Baipat 
and Dar, //.) MaHO.MED LSMaIL v. MuniCIPAI 

Board. Benares. 1941 a T t — 

1941 0 A. (Supp.) 770(1)= 1941 A if Vv' 916 ^ 
1941 A.W.R.(Ha) 289 = A.I.R. 1941 All. 392. 

s. 8(l)(b) {m)—'lVork of public utility^— 
Nature of work contemplated by-Limitations on the 
powers of the Board— Maintaining place of worship 
for one community— When justified. ^ 

meaning of S. 8 

(1), cl (i)ol the V P. Municipalilits Act has to be for 
the benefit of the public in the wider sense of the word 

tkT M Majesty’s subjects. 

The MuniC'pal Board acting under b. 8 (1) (A) his no 

power to apply municipal funds for founding or main- 

oTZ/ir®' of one community 

ollow r “• '“."u •' “ ''o®* not thereby 

follow that in the interests of public safety or public con- 

venjence the Municipal Board cannot erect’^a builZg 

Which rnay incidentally or indirectly be used as a place 

ot worship exclusively by one community, provided the 

Poard in erecting 
t^he budding IS to make a provision for public safely and 

public convenience, and the idea for the place of worship 

comes in the scheme incidentally and indirectly and in 

DublV ‘'“"’mmit intention of 

-Mau^ {Bnjpat and Da r, //) 

Mahomed Ismail Municipal Board BenarkI'^ 

1941 A.L J. 663 — 1941 O.A. (Supp.) 770 (1) = 
1941 A.L.W. 916=1941 A-W-R.^-'II C )289 = 

A.I.R 1941 All. 392. 
a M — 139— Scope and extent of powers of 

SS^ISO ^^UNIClPAirriES ACT. 

189 AND 120. 1940 A.L. J. 896 = 

A.I.B. 1941 AIL 78. 


U. P. MUNICIPALITIES ACT (1916), S. 189, 

Ss. 162 and 164— Reference to High Court— 

When competent— If can be made during pendency of 
review application after disposal of appeal. See 1940 
Dig., Col. 1224. Municipal Board. ' Unao v. 
YaGDUtt. le Luck. 68. 

Ss. 166 and X,77~^f.iability to pay tax ^PVhett 
arises— Presentation of bill, if necessary— Withholding 
of tax— Insufficiency of Municipal seivice, ifavtlid 
ground for. 

According to S. 166 (2) of the Municipalities Act. the 
liability of the tax-payer to pay the lax is not made to 
depend upon the Board presenting a bill to the tax-payer. 
The liability arises the moment the tax-payer has been 

assessed and the moi.ey becomes clue upon the date on 

which the Municipality have declared by their rules that 
the tax is payable, S. 177 of the Act creates a charge 
in favour of the Municipal Board in respect of all arrea% 
of sums due on account of tax. Failure to present a bill 
does not disentitle the Municipality from enforcing the 
charge. The insufficiency of Municipal service is no 
ground for the tax-payer withholding the payment of 
tax. {Thom, C.J.and Ganga Nath^ y ') BaDRUN- 

nissa V. Municipal Board. Agra. 

I.L.R. (1941) All. 172= 193 I.C 822 = 13 R.A 466= 
1941 A.W.R, (HC.i3= 1941 O WN 199 = 

1941 O.A. (Supp.) 278= 1941 A L.W. 102= 
1941 A.L.J. 21 = 1941 A.W.R. (HO ) 3 = 

^ A.I.R. 1941 All. 153. 

. S, 177 and T. P. Act, S, lOO — Arrears of 
Municipal tax — Liability foj — Tun baser in execution 

sale. 1940 Dig., Col. 1225. Municipal Board, 
Cawnpore V, Roopchand Jain. 

I.L.R. (1940) All. 669=191 1.0. 148= 13 R A. 217. 
S. 177 and Transfer of Property Act, S, 


Constructive nctiee— A ppli< ability— Arrears of (axe: 
Auction’purchaser's liability for— Limits. 

The principle of constructive notice is applicable to the 
case of arrears of taxes forming a charge under the 
Municipalities Act upon lands and buildings in the 
Municipality. Hence an auction-purchaser of a house 
in the Municipality must be presumed to know about 
such a charge and he is liable to pay the arrears of 
taxes in respect of that house, even for a period prior to 
Ills purchase. {Bennett and Ghulam Hasan, //.) 

Municipal board of Lucknow v. Ramji lal. 

16 Luck 607 = 193 I.C. 290 = 13 R 0. 440= 
1941 O.L.R 263= 1941 O W.N. 122= 
1941 O.A. 146=1941 A.W.R. (C O.) 74= 

A.I.R. 1941 Oudh 305. 
S. 180 (3) — Right to proceed with construction by 

^ . V 


reason of — Warnings from Municipality interfering 
with — Right to damages. 

A person who knew full well his light to proceed with a 
construction by reason of S. l80(3) of the United Provin- 
ces Municipalities Act stopped his constru* tion by reason 
of certain warnings and threats from the Municipality 
and sued the Municipality for d.imagts for interfering 
with his construction. It was held that, if at all there 
was any interference, it was not such as to make Mm 
refrain from starting his construction and that therefore 
as a cause of the damage alleged to have been sustained, 
if at all a cause, it was much loo remote and he svas not 
entitled to any relief. {Yorke and Agarwal, //.) 

hanwari Lal r. Municipal Boarp, u cknow. 

196 I.o. 112= 1941 O.W.N 864 = 1941 O.L.R. 642= 

m.-. * 52=1941 A.L.W. 764= 

1941 A.W.R. (0,0)236=1941 O.A 642 = 

« ^ A.I.R. 1941 Oudh 672. 

120 — and extent of the piywers 
of a Muntetpahiy — Draining sewage water into 
private Jheel If authorised by Act. 
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XI. P. MUNICIPALITIES ACT (1916), S. 278. 


The provisions of Ss. 189 and 120 of the U. P. Muni- 
cipalities Act read with S. 8 (1) (/) do not confer upon 
the Municipality the pow’er to take land outside the 
Municipality for the purposes of a drain or a sewage 
works without notice to the owner or occupier of that 
land and without his consent ard without compensation. 
Nor do these provisions entitle the Municipality to drain 
the sewage Irom the city on to private property outside 
the boundaries of the city without the owner’s consent. 
The provisions of the Act seem to contemplate that a 
Municipality, if it desires for any purpose to use 
land outside its boundaries, it should acquire the 
land, for example, under the Land Acquisition Act, 
or by private agreement, with the sanction of the Local 
Government. There is nothing in S. 189 to entitle a 
Municipality to take its sewage outside its boundaries 
and to dispose of it where it likes upon a private Jheel 
regardless of the rights of the property owner. {Thom, 
C./. and Ganga Nath, /.) MUNICIPAL BOARD, 
GORAKPUR V. Kamlapat Ral 
I.L.R. ri941) All. 141-193 I C. 121 = 13R A. 891- 
1940 A L.J. 896-1940 A.W R (H.C.) 620- 
, A.I E. 1941 All. 78 

— S. 273 — Scope of authority given to Municipality 
under. See 1940 Dig., Col. 1225. MUNICIPAL BOARD, 
Lucknow v. Ram Dei, 16 Luck. 173= 

A I.R. 1941 Oudh 52. 
S. 314 — Comiruction—'^ Some person atUhorised 
by the board* — Meaning of. 

The words ‘some person authorised by the board’ 
occurring in S. 314 of the United Provinces Munici- 
palities Act does not necessarily mean that the person 
authorised must be mentioned by name ; and they are 
comprehensive enough to include within its purview the 
power to delegate authority to an officer of the Munici- 
pal Board by virtue of his office as well and not neces- 
-Sarily by name only, {Ghulam Hasan^ y.) EMPEROR 
v, Abdul Razzaq. 16 Luck. 693= 

1941 A.W R. (C C.) 185 = 1941 A.Cr.C. 143= 
1941 A, L.W. 662 = 1941 O.W.N. 720 = 
1941 O A. 480- A.I.E. 1941 Oudh 472. 


S. 337 — Declaration that certain locality is notifi- 
ed area — Effect on proprietary rights. See 194 ODig., 

Col. 1226. Kanhai Lal V. Hamid Ali. 

15 Luck. 619 

tTNlTBD PROVINCES PARTITION MANUAL, 

E. 21 (5)— Decision as to pendency of question of 

proprietary title — If mandatory. 

Sub-Cl. (5) of R. 21 of the Partition Manual is not 

mandatory. It is discretionary, for the partition officer 
to decide whether a question of proprietary title is 

pending or not. iHarf.r, ™ = 

TALUQDAR SINGH. A = 

11941 O.A. (SUPP.) 345=1941 A.W.E^g{Eev.^38^^^ 

R. Procedure under — Irregularity tn 

follffwing — Absence of prejudice — Interference tn 

^^Where the procedure prescribed by R. 66 of the 
Pardtion Manual in the matter of local inspection prior 
to ri posal of objections to draft partition Proceedings 

MAD IQTADAR V. AFZAL UDDW (g^,pp ) 717 = 

1941 A.W.E. (Eev.) 806=1941 KD. 695. 


U. P. REG. OF REM. ACT (1938), S. 2. 

of — Person not a ‘vendor\ if can plead ignorance 
of adulteration—His conviction, when justified. See 

1940 Dig., Col 1227. MUNICIPAL Board, Bereily 

r/. Ram Gopal. I.LR. (1940) All. 643 = 

192I.C. 83-13R.A, 300 = 42 Cr.L J 243. 
UNITED PROVINCES REGULARISATION OP 
REMISSION S AC^‘ (3C1V OF 1938) — Applicability 
— Finding actions. 

Vtx Sulatman, J — The U. P. Regularisaticn of 
Remissions Act is not applicable to pending cases. 
{Gwyer, C.J., Sulaiman and Varadachariar , JJ.') 

United Provinces v. Atiqa Begam. 

I.L R. (1941) Ear. (F-C.) 72 = 
72 C L J. 550 = 1941 A.L.J. 170= 53 L W. 397 = 
1941 R.D 121 = 13 R F C 15 = 192 I C. 138 = 

1941 A.L.W. 201 = 1941 O.L.R. 121= 3 P L.J 97= 
1941 M.W N. 581 = 7 B.R. 433= 22 Pat L.T, 678 = 

46 C.W.N. (F.E ) 27 = 1941 A.W R.(Eev.)109 = 

1941 O.A. 159 = 1941 O W N. 297 = 
1941 A.W.R. (F.C.) 3-A.I.R. 1941 F.C. 16 = 

(1941) IM.L.J. (Supp.)65. 

//ultra vires of the United Provinces Legislature 

— Nature of the Act — If included in Item 21, List II 
of Schedule VII to Government of India Act, 

Per Gwyer, C. J. — Remi>sion of rent is a matter 
covered by Item 2l, List II of seventh schedule. The 
U. P. Regularisation of Remissions Act is an act with 
respect to the remission of rent and hence it is within 
the competence of the U. P. legislature to enact it. 

Per Sulaiman, J. — In pith and substance it is an 
Act not only with respect to ‘the relation of landlord 
and tenant’ or the ‘collection of rents’, but is also with 
respect to conferring on the Provincial Government very 
extensive powers of interference with the legal rights of 
landholders in their lands. But the category of ‘land' 
in entry No. 21 of List II includes ‘rights in and over 
land’ and is also within the exclusive authority of the 
Provincial Legislature. 

Per Varadachariar, /. — The Act intended to deal 
and does deal with the subject of remission of rent made 
under the orders of the Provincial Government. It is 
within the sphere allotted to the Provincial Legislature 
by the Constitution Act and is not opposed to S. 292 of 
that Act and is intra vires the United Provinces Legis- 
lature. {Gwyer, C . J., Sulaiman and Varadachariar, 

JJ.) United Provinces v. Atioa Begam. 

I.L.R, (1941) Ear. (F C ) 72 = 

72 C L J 650=1941 A.L.J. 170 = 63 L W. 397 = 
1941RD. 121 = 13 R.F 0.15 = 192 1.0 138= 
1941 AL.W 201 = 1941 OL.R. 121=3FL.J 97= 
1941 M W.N. 681 = 7 B R. 433= 22 Pat.L.T. 678 = 

45 C.W.N. (F.R.) 27 = 1941 A.W R. (Rev.) 109= 

1941 0 A. 169 = 1941 O.W.N. 297= 
1941 A.W.E. (F.C.) 3 = A I E. 1941 F.C. 16 = 

(1941) 1 M.L.J. (Supp.) 66. 


S. ^—Change in status of holding — Jf can affect 

<eniftt of remission enjoyed prior thereto. 

If by any subsequent action or operation of law the 
tatus of a holding is changed later, the slump remis- 
ton in rent which was enjoyed by the tenant till then 
■ould not be taken away without either an express 
iareement between the parties or an order of the Collec- 
or {Harper, S. M. and Sathe, J. M.) GaNGA PRA- 

. Kanhe 1941 E.D. 266 = 

1941 A WE. (Rev.) 277=1941 O.A (Supp) 226 = 
1941 A. W.X&. 1QA1 A T. J. fSiiTJT>.'l 85. 


g 2— Failure to get slump remissions due — Pro> 

re to obtain— Judicial order for— If could be made. 
a person to whom a slump remission is due fads to 
,t he has to apply to the Collector in bis executive 
city for it and a Court sitting judicially cannot give 


1200 




THE YEARLY DIGEST, 1941 


U. P. REa. OF REM. ACT (1938). S. 2. 

him the necessary relief. {Shirreff, S.M.and Sathc, 
J-M ) MurLI V. SHYAM BIHARI 

1941A.W.R (Rev.) 785- 1941 O.A. (Supp.)e96 = 
1941 A.L.J. (Supp ) 134 = 1941 R.D. 808. 

" ' 2 Pfovision for remission on rent before par~ 

ttcular ye ir— Subsequent Rent contracts^Remissti^nAf 
aval table. 


Uhere slump remissions were given on rents which 
prevailed before 1339 F., no slump remission can be 
claimed in respect of rent contracts entered into in 1343 
F. {Shirreff, S.M. and Sathe. J.M ) LaL Udey 
Pratap Narain V. Ram awadh Kurmi. 

1941 A. W.R. (Rev.) 832 = 1941 O.A (Supp.) 750 = 

1941 R.D 933. 

S, 2—Ri^ht to slump remission — Revenue Courts 
— Limits of jurisdiction. 

In view of the United Provinces Regularization of 
Remissions Act (l938j even the question whether a 
particular tenant is entitled to slump remissions under 
the Government scheme or not. is a matter which can 
be adjudicated upon judicially in a Revenue Court. 
Revenue Courts mu-t accept the fact that slump remis- 
sion was given to a holding or not given, as the case 
may be, as a settled fact and should not take upon them- 
selves the duty of deciding judicially whether under the 
executive orders of Government the particular holding 
was entitled to any remission and if so what, {/far per, 
S.M. and Sat/ie, J.M.) ChhOTEV L.AL V. SUNDAR 

1941 a.W R (Rev.) 466 = 
1941 O.A. (Supp ) 425 = 1941 R.D. 410. 

I 2 — to slump remission — Revenue Courts 
— Limits of jurisdietion. 

The question whether a tenant is entitled to slump 
remission or^ not under the Government scheme for 
slump remissions is not one which can be adjudicated 
upon judicially by Revenue Courts. If slump remUsion 
was actually given under theCollector's order to a tenant 
on his holding, Revenue Courts should not go behind 
that order and must leave it to the party who is dissatis- 
fied by that order to get it amended by the Co.lector in 
his executive capacity, {ffarper, S. Af. and Sat/ie, J. 

M.) Sri Ganeshji z/. putiu Singh. 

1941 A.W.R. (Rev.) 482 = 1941 O.A. (Supp.) 441 = 




UNITED PROVINCES REOULATION 

SALES ACT fXXVI OF 1934). S. 4 (b)-Ax.. 

of option by decree/iolder, under— Valuation n 

\Kn applies or fresh valuation if to be mad 

A the value had been determined, 

decree holder exercises his option under S. 4 {b) of 

U. P. Regulation of Sales Act, in order to have the 
postponed till NWmber 1, 1936. the valuation ni 
un er S. 3 cannot hold good for the reason that 
Reflation of Sales Act has now no force whatso. 

be condu. 

u^er Ch, XL of the Revenue Department Man 

BADARI PRASAI 

jvjakhan LaL. 1941 R D 2 

1941 A. W.R. fEev.) 28= 1941 O.A. (Supp.) 


MANn?T I’EOVINCES revenue CO 
^lUi~lmtruclio„s relating to summons K. 

Posting of Process— Procedure— Utmost care, neei 

nnhii r/' “ “J 'he instructions relatinR to suntin 
^blished in the United Provinces Revenue 

Manual, an acknowledgment of the posting of the 

mons in a village must he taken from the patwa 

chowkidar. It is no sufficient excuse to say^that 

I’'“ess must be t 
with the utmost care, and it is imperative that the 

concerned must be strictly observed. {^Harper, 


U. P. ST. AR. OF rent REM. ACT (1939), S. 3. 

and Sathe. /.M) KhUB KAM v. RaM ChAND. 

1941 O.A. (Supp ) 384 (2) = 1941 R.D. 401= 

1941 A. W.R. (Rev.) 462 (2). 

~R. 17 — Proper service — Onus. 

It Is for the plaintiff to prove service in accordance 
with R, 17 of the instructions published in page 11 of 
the Revenue Court Manual and not for the opposite 
party to prove inadequacy of service. {Harper, S.M, 
and Shirreff, J.M.) CHANGA SiNGH v. DaLMIR 

Singh. 1941 a.W.R (Rev.) 596(2)= 

1941 O.A. (Supp.) 549 (2) = 1941 R.D. 616(1). 

Ch. X, Para. 22 (2) — Instruction, if mandatory 

— Commissioner for local investigation of past posses- 
sion — Legality See 1940 Dig . Col. 1228. MANGAL 
Chand V. KASOOL Bux 1941 A L J. (Supp.) 3. 

UNITED PROVINCES REVENUE MANUAL, 
Rr. 223 and 2'2h— Lambardat — Choue of — Exercise of 
Collector's discretion— When called forth— Passing of 
simple money decree, if disqualifies debtor for appoint^ 

ment. 

The di.scretion to make the appointment of a lambar- 
dar rests with the Collector under the second portion of 
K. 225, when both the candidates are competent under 
R. 223. A co-sharer against whom a simple money 
decree under the Encumbered Estates Act has been passed 
is not for that reason alone to be considered unfit for the 
office, in spite of his having superior claims in other 
respects for appointment as lanibardar. {Harper, S. 

M.) Sunder s-wARUP r. Ghulam Safpar Khan. 
1941 A.W.R. (Rev.) 191= 1941 O.A. CSupp.'t 184= 

1941 R.D. 114. 

united PROVINCES REVENUE DEPART- 
MENT MANUAL Para. 911 (j)-(7. P. Land 
Records Manual, Para. 2 — Removal of assistant 
patwari — If judicial matter — Right to appeal. 

An assistant patwari who is removed whether in con- 
sequence of some fault in his work or on the requisition 
of the chief patwari has a right to file a judicial appeal 
under the Land Revenue Act the matter being a 
judicial matter under para. 9ll (/) of Revenue Pepart- 
ment Manual. {Shirreff, J.M. and Sathe, A.M.) 
PuTTO Lal V. Ram Chandra. 1941 R D. 937 = 
1941 O.A. (Supp.) 794= 1941 A.W-R. (Rev.) 92 . 

UNITED PROVINCES stated ARREARS OP 
RENT (REMISSIONS) ACT (XVIU OF 1939)- 

If ultra vires. 

The U. P. Stayed Arrears of Rent (Remissions) Act is 
not ultra vires of the Provincial legislature. {Yorhe, 
Bennett and Ghulam Hasan, JJ.) HaRI SaRAN DaS 

V. Dhani Ram. 1941 O.A 419 = 1941 A L W. 496 = 

16 Luck. 443=194 I.C 387 = 1941 0 L.R. 466 = 
1941 R.D. 854 = 1941 A.W.R. (Rev.) 392= 
13 RO 690=- 1941 0 W.N. 656- 
A.I.R. 1941 Oudh 273 (F.B.) 

S 3 and United Provinces Stay of Proceed- 

IngsCBevenue Courts) Act fl937).S. 2—Applieabtlitf 
of S.^ of Act XV I II of 1939 — Appeal in rent cases 
which ought to have been but not in fact stayed under 
Act IV of 1932, S, 2. 

The words ‘which have been stayed* occurring in S. 3 
of U. P. Act XVIII of 1939 do not include those cases 
in which the proceedings were not stayed by any order 
of the Court though they ought to have been stayed 
under S. 2 of Act IV of 1937. Had the legislature 
meant it the words would have been ‘which have been 
stayed or ought to have been stayed.* Hence S. 3- 
of Act XVIII could not apply to an appeal in an 
arrears of rent suit pending when Act IV of 1932 came 
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V. V. STAY OF AEEEAES (REMISSION) ACT 
(1939), S. 2. 

into force, but in which appeal no order of stay was in 
fact passed. {Agarwai, /.) Daya Shankar v. 
Badri Prasad. 193 i c 160= 

1941 A W R. (Rev.) 162 == 1941 R.D, 97= 
1941 O.Ii.R. 256---13R.O. 431 = 1941 O.WN. 262 = 

1941 O.A. 218 = A.I.R. 1941 Oudh 257 

UNITED PROVINCES STAY OF ARREARS 
(REMISSION) ACT (1939), S. 2—Appltcabiliiy 
— Payments by a thekadar — Absence of transfer of pror 
Prietary rights — Thekadar not entered in register 
according to S. 32, Cl (/^) or (r) of Land Revenue Act, 
Where there is no transfer of proprietary rights under 
a theka, and the thekadar is not entered in a register 
maintained under the provisions of Cl. (^) or Cl. (c) of 
S. 32 of the United Provinces Land Revenue Act. the 
payments made by the thekadar constitute rent and is not 
included in the exception referred to in S. 2 of the 
United Provinces Stay of Arrears(Remission) Act, 1939, 
i/Larper, S.Af. and Sathe, JMf) MUKANDl LAL z'. 

ShafiullaH. 1941 A.W.R. (Rev) 175 = 

1941 O.A. (tupp.) 119 = 1941R.D. 23. 


S. Z— Effect of. 


S. 3 of the U. P. Stayed Arrears of Rent (Remissions) 
Act operates to disrnLs all suits for arrears of rent 
stayed under Act IV of 1937 or which if instituted 
would have been stayed (/ ef) all suits for arrears of 
rent prior to Rabi 1344 F. It also operates to dismiss all 
applications for the recovery of arrears of rent, i.e.% so 
far as the Oudh Rent Act is concerned, all applications 
for execution of decrees for arrears of rent already insti- 
tuted or which might have been instituted relating to the 
same instalments prior to the instalment for Rabi 1344 F. 
Hence an appeal pending at the time when the Act came 
into force, relating to arrears of rent prior to Rabi 
1344 F. is liable to be dismissed. {Yorke, Bennett and 
Ghttlam Hasan. //.) HaRI SaRAN DAS v, DHAM 
Ram 16 Luck. 443 = 194 LC 387 = 13 R.O. 690 = 
1941 A.W.R. (Rev.) 392 = 1941 RD. 364 = 
1941 O.L.R 455 = 19410 A. 419 = 
1941A.L.W 496 = 1941 OWN 656 = 
A.I.R. 1941 Oudh 273 (F.B.). 

S.*3 — What could be dismissed tinder. 

Under S. 3 of the United Provinces Stayed Arrears 
of Rent Act only suits and applications for the recovery 
of the arrears of rent which were stayed under 
the Act are to be dismissed. An application for 
assessment of compensation under S. 78 of the Agra 
Tenancy Act is not one for the recovery of rent; hence 
it cannot be dismissed. {Harper^ S.M. and Sathe^J, 
M.) KiSHEN PIARI V. HEEPALAL. 

1941 A.W.B. (Rev.) 453 = 1941 O.A. (Supp.) 385= 

1941 E D. 399. 

and Contract Act. S. Object and intention 


of Act XYll/ of l9Z9— Contract for payment of rent 

decree — Enforceability if barred, ^ v^rTiT 

The intention of the Legislature in enacting Act XVlll 

of 1939 was to remit arrears of rent which bad accrued 

prior to rabi l344 by barring their recovery in the 

Revenue Courts. The provisions of the Act "^uld there 

fore be inapplicable to a suit on a contract m a CivilCour 

unless they can be indirectly invoked by o' “me 

other provision of the law. Where a suit is filed on a 

bond executed by defendant in pursuance of an ag 
ment to pay the amount in respect of a prior for 

obtain'^ed by the plaintiff against the defendant 

there is nothing '"'"X 

of the Contract Act in the consideration or 

the agreement and it cannot be “XfoTre- 

legislation barring a suit in the Revenue Court for re 

y. D. 1941—76 


U. P. TEMP. POST. OF EX. OF DEC ACT 

(1937), S. 3. 

covery of arrears of rent. (Collisfer, /.) Ram PIARI 

V. DayA ShaNKER. I L.R. (1941) All. 367 = 

194 1 C. 427=13R.A.501 = 

1941 A.W.R. (Rev.) 305 = 1941 A.L J. 282= 
1941 A L.W. 321 = 1941 O.W.N. 452= 
1941 O.A. (Supp.) 194= 1941 R D. 234= 
1941AW.R. (H.C.)121 = A.I.R 1941 All. 193. 

UNITED PROVINCES STAY OF PROCEED- 
INGS (REVENUE COURTS) ACT (1937) — 

Applicability and ifjectof — Ejectment during ptndency 
of — Legality and •ffeet. 

The U. P. Slay ot Proceedings (Revenue Courts) Act 
applies to applications for execution of decrees in suits 
under S. 92 of the Agra Tenancy Act and hence when 
the Act is in force, execution cannot take place. Where 
the heir of a statutory tenant whose term had expired 
was ordered to be ejected and the decree was put into 
execution and possession obtained on 3l,t May. 1939, 
when the U.P. Stay of Proceedings (Revenue Courts) 
Act was in force, the ejectment though it did take place 
by order of Court in execution of a decree is illegal. 
The tenancy is not extingu!>bed by the ejectment. 
{Shirreff, J.Mj) BeNI MaDHO PRaSaD SlNGH Zf. 
UUKHl. 1941 A.W.R. (Rev.) 923 {!) = 

1941 O A. (Supp.) 797 (1) = 1941 R.D, 788 (3). 

S. 2 — Applicability — Application under S. l5l, 

C. P. CodCt regarding decree confirmed before the Act. 

An application under S, l5l, C. P. Code, logive 
effect to a decree which had been confirmed long before 
the Stay of Proceedings Act had come into force could 
not be held to be a proceeding affected by the Act, 
{Patke, J.M.) AUSAN v. PRaG NaraIN. 

1941 A.W.R. (Rev.) 866 = 1941 O.A. (Supp.) 757 = 

1941 R D. 670. 

— 3. 3 — Computation of period of limitation — 

Filing of civil suit — If can be taken into account. 

According to S, 3 of the U. P. Stay of Proceedings 
(Revenue Courts) Act in computing the period of limi- 
tation for suits to which the Act applies, the period 
during which the Act remains in force shall be excluded. 
The fact that a suit is brought in the Civil Court during 
that period in respect of the particular claim cannot 
affect the question for it is rot a consideration allowed 
for, in the Act. (^Harper, S.M. and Shirnff. J.M.) 
SURJU V. LEKHRAJ 1941 A.W R (Rev.) 922 = 

1941 O.A. (Supp ) 796 = 1941 R D. 791. 
and Agia Tenancy Act. S. ^^—Stay of Pro- 
ceedings Act. if applies to suits under S. 44, Agra Ten- 
ancy Act. 

The U. P. Stay of Proceedings Act does not apply to 
suits under S. 44 of (he Agra Tenancy Act. {Harper, 
S.M. and Sathe, J.M.) ZahiD ALI SuBZPOSH v. 

RAM Lagan. 1941 A.W.R. (Rev.) 434 = 

1940 R.D 622. 

I UNITED PROVINCES TEMPORARY POST- 
'PONBMENT OF EXECUTION OF DECREES 

ACT (X OF 1937). S. 3 {X)—Date of passing of the 

Act^ Act when" possed\ 

Anv local Act cannot be said to be passed until it re- 
ceives the assent of the Governor. Hence the date of 
passing of the U. P. Act X of 1937 w.th reference to a 
nerson being an agriculturist on that date is the 20th 
Dumber 1937, when it received the assent of the Gover- 
T /) Rama Kant Bi Chandra 

nor. ("'»Xl E.(1941) All. 596 = 1951.0.457 = 
KiN. ^ Svi 1941 O.A. (Supp.) 563- 

4 F L J (H C) 266 = 1941 A.L.W. 664 = 
1941 A.W.E. 'Bej.) 762=1941 A.L. J. 361 = 
1941 E.D. 666=194^AJ.E^a0^236^ 
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UNITED PROVINCES TENANCY ACT (XVII 

OF 1939)— If affects tenant's right to build in the 
abadl. 1940 Dig., Col. 1230. BAOkl LONIA v 

Dwarka Prasad. 193 I.C. 785 = 13 R. a. 454 


S. 3 (9) — Khudkatht — Meaning, if different 
from old A t — Landlord seizing land and cultivating it 
^It can acquire title. 

Thete is no definition of in the old Act 

but there is nothing to show that the new Act intended 
to place a new interpretation on the word. The defini- 
tion rf^fers to land cultivated by a landlord ‘as such*. 
This does not mean that the landlord can seize the land 
of any tenant and l)y cultivating it acquire a legal title 
as Khudkasht. {Harper, J./l/.) Birj MOHAN LaL v 

ShibNarain. 1941 a W.R (ReY) 1083(1) = 

1911 O.A. (Supp.) 873(1). 

S. 3 (18) — Rent — Claim for payment per grove 

entered in wajib-ul-arz — Nature of. 

Vtc Sathe, J.M. — Where a claim is made for pay- 
ment of Ke. 1 per grove as entered in the wajib ul art, 
it is evidently on account of the use or occupation of the 
land by the defendant for the purposes of maintaining a 
grove thereon. Hence it is in the nature of rent. This 
is all the more so, for, if a share of timber or its value 
when the grove is cut down i« rent a '•hare of the 
recurring income of the grove from the fruit of the trees 
must certainly be held to be rent. 

Per Harper-, S.M . — A cess is a due (1) payable by a 
tenant; (2) on account of occupation of land; (3) of the 
nature of rent payable in addition to the rent of 
tenants. The claim for payment of Re. 1 per 
grove complies with these conditions. As the 
holding is held ‘bila lagan* but over and above that 
it is due to pay Ke. 1 as a fixed sum calculated on a 
defined basis, it is clearly a cess. {Harper, S. M.and 
Sathe,JM) MOINUDDIN z/. JAOMOHAN. 

1941 R.D. 698= 1941 A W.R. (Rev.) 676 (2) = 

1941 OA. (Supp) 633 (2). 

— S. 3 (18) and Agra Tenancy Act (1926), S. 3 
(3)— •A’i'/r/ — Zaid mutalba— I f legal rent. 

Zaid mutalba is not legal rent. {Harper, S. M. and 
Sathe. J. Vf.) THAMMAN v. Ram NARaIN. 

1941 A.W.E, (Rev.) 345 = 1941 O.A. (Supp.) 259 = 

1941 RD 265. 


_ 2 G8) and Agra Tenancy Act (1926) 

a. 6 {3)—Rent—Z.ii(i n\\iU\bz—/f legal real. 

T cannot be chimed as legal rent, {Sathe 

J.M.) Abdul Hamid v. Lakhpat Rat. 

194lA.W.R.(Rev.)447 (1) = 
1941 O.A. (Supp ) 379(1) = 1941R D. 821. 

_ S, 3(20) — Sayar- — Test. *> 

in definition Of Sayar 

mpnL^ Act is that the pay- 

lanH L should be on account of income from 
?nr " ' / ^ belong to the per.'^on who derives an 

income from It but to the zamindar. {Harper, SM 
and Sathe JM.) MOINUDDIN JaGMOHAN 

1941 R D. 698 = 1941 A W.R (Rev.) 575 (2) = 

1941 O.A. (Supp.) 533 (2). 

S 3 (23) and U. P. Encumbered Estates Act. 

‘ possession tn hen of interest — 

clr,u, i 7 totenancy-Mortgagee, if can 

i; a mortgagee is in possession even if it be in 

u o interest on his loan, he cannot, in the absence of 

rlplf. tenancy, claim to be a tenant and resist 

Lakh?m° ‘he debtor. {Shirreff, J. .1/.) 

a-akhan V. Jai Karan. 

^941 O.A. (Supp.) 663=1941 A.W.E, (Rev.) 699 = 

1941 B.D. 638. 


U. P. TENANCY ACT (1939), S. 36. 

S. 11, proviso— W^/>/rVai;7;fy — Loss of 

exproprietary rights by efrciment—Money decree in 

favour of mortgagee under Encumbered Estates Act- 

Sir right, if reviles. 

Where a person loses his exproprietary rights owing 
to ejectment for arrears of rent and subsequently a 
money decree is passed in favour of his mortgagee, there 
can be no revival of sir rights. His position In the 
kh'wat is merely that of a co-sharer who has no particu- 
lar claim for the plot in dispute. If the mortgagee 
happens to be the lambardar and in po^^session, his pos- 
session is that of khudkasht holder and hence he cannot 
be ejected. {Sathe, AM) Ram BhaROSey v 
^avitri. 1941 O.A, (Supp.) 839 = 

1941 A.W.E. (Rev.) 995= 1941 R.D. 864 

S. 29 — Tenants of land wrongly entered as %\s 

Failure to claim exproprieiary rights on transfer — 
Status of tenants. 

Where tenants of land wrongly entered as x/>, fail to 

claim exproprietary rights on transfer of the propiietary 
rights their status would have been that of statutory 
tenants under the Agra Tenancy Act and it is now under 
S. 29 of the U. P. Tenancy Act, that of hereditary 
tenants. {Shirreff. S.M,) BanSI Dhar v. MITHU. 

1941 R.D. 721 = 1941 O A. (Supp,) 619 = 

1941 A.WE. .Rev.) 679. 

S. 33 t.2), Proviso and Agra Tenancy Act 

Ss. 17, 23(2), Proviso and 44 — Admission as co-tenant 
of ociupancy holding — Consent by landholdei — Death 
of tenant — Landholder if estopped from denying co- 
tenant* s title. 

Where a tenant of an occupancy holding admits 
another as a co-tenant with the consent of the land- 
holder and the landholder treats him for a long time as 
the co tenant of an occupancy holding, in a suit to eject 
the co-tenant as a trespa>ser on the death of the tenant, 
it was held the landholder was e>topped from deny- 
ing the rights of the co-tenant of the occupancy holding 
and that the latter had become the occupancy tenant of 
the holding. {Shirreff, S.M. and Satke. J M) PHUL 
Kumari r'. RAM Dei. 1941 A W.R. (Rev ) 600 = 
1941 R.D. 560 (2) = 1941 O.A. (Supp.) 654. 


S 33 (2) (c) Proviso and Agra Tenancy Act 

(1926), S. 23 (2) (b). Proviso — Recognition contem- 
plated by proviso — Admission of consent to transfer by 
lambaidar — If amounts to recognition. 

An admission of consent to transfer of an interest to 
a co-tenant embodied in an affidavit filed by a lambar- 
dar, amounts to the recognition in writing by the land- 
holder required by the proviso to S. 23 (2) (/^) of the 
Agra Tenancy Act. ( Harper, S.M. and Sathe, JM) 
Chhotev Lal V. Paras Ram. 

1941 A. W.R. (Rev.) 391= 1941 O.A. (Supp.) 348 = 

1941 RD. 286. 

^S. 36 (k) — .Applicability — Case as to succession 
by daughters sons pending when nrw Act came into force 
—Co sharing—Froof of— Necessity— Applicability of 
S. 24 of the Agra Tenancy Act. 

Where a case as to succession by daughter’s sons is 
pending when the new Tenancy Act came into force, so 
far as the law of succession goes, the case is due to be 
decided under S. 24 of the Agra Tenancy Act and where 
there is no proof of co-slmring as required by the law 
prevailing at the time when the succession opened, the 
daughter’s sons cannot succeed. {Harper, S.^f. and 
Sathe, A.M.) ASGHAR ABB AS v. NfAIKU. 

1941 R.D. 812 = 1941 0 A. (3\ipp.) 749- 
1941 A.W.E (Rev.) 831. 

S. 36 Remarnagt — Nurmis ^CircumstaHces — 
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Though it would not be justifiable to hold that there 
has not been a re-marriage between kurmis when the 
woman had lived with the man, as his wife, and when 
they had several children and had jointly culti- 
vated, yet when both the man and woman swear 
that they had not been married a finding based on their 
oath is certainly one based on good evidence. {Hat per, 
S.M. and Shirreff, J.Af.) MunESHAR KuRMI v. 
Balal. 1941 0. A. ( Supp. ) 760 = 

1941A WE. (Eev.) 859. 
Ss. 36 and 37 — Succession to Hindu daughter 
having life interest in occupancy holding. AGRa 

Tenancy act, S. 25 and U.P. Tenancy act. .ss. 36 
and 37. 1941 R.D. 163. 

■ S.40 — Occupancy holding — Sub letting of portion 

to sole landholder — If prohibited ^ 

There is nothing to prevent an occupancy tenant from 
sub letting a portion of his holding to his landholder 
though he happens to be the sole landholder. {Sathe, 
A. M.) Pratap Singh v. Banwari I.al. 

1941 A.W.R. CEev.) 1077=1941 R.D. 952 = 

1941 O.A. (Supp.1 884. 
S. 49 and Agra Tenancy Act, S Zl— -Private 

partition — Subsequent suit for division of holdings — 
All holdings^ if should be included. 

Where as a result of a prior private partition, parties 
hold different parcels of land of a holding these parcels 
are holdings in the meaning of the definition in S. 3 (8) 
of the Agra Tenancy Act and any one of them is entitled 
to institute a suit for the division of one or more of these 
holdings but such a plaintiff cannot be compelled to 
include in his suit parcels of land which are other 
holdings. {Harper, S.M. and Shirreff. J.Mf) PURAN 

Misra z/. Gaya MISpa. 1941 A W.R fRev.) 667 = 
1941 R.D. 601 ( 2 ) = 1941 O.A. (Supp) 498 = 

1941 A.L J. (Supp) 104. 

Ss. 49, 69 and 183 — Suit under — Possession, 

relief for, barred — Decree under S. 49 or S. 59 if 


U, P. TENANCY ACT (1939), S. 87. 

S. 59 and Agra Tenancy Act. S Vl\~Declara- 

torv suit by plaintiff not in possession^Maintainability. 

When a plaintiff is not in possession, he cannot get 
that possession by a declaratory suit whether under the 
new Act or under the old Act. Such a suit would be 
barred. {Harper^ S.M. and Shirreff . J.M.) MaNGAL 

V. Tonda. 1941 A.W.R. (Rev.) 602= 

19410 A. (Supp ) 566 = 1941 RD 532 (2). 

S. 69 and Agra Tenancy Act (1926), S. 121 

Pendency of suit under S I2l, Tenancy Acton 
1^/ January, WO^Furtker procedure. 

Under S. 59 of the United Provinces Tenancy Act any 
person claiming to be a tenant can sue and hence where 
a suit though originally filed under S. 121, Agra Tenancy 
Act is pending on the 1st January, J940, it should be 
decided under S. 59 of United Provinces Tenancy Act. 
{Sat he, J.M) BASUDEO v. DATWA. 

1941 O.W.N 691 = 1941 A W R. (Rev ) 480 (2) = 
1941 O.A. (Supp) 439 (2) = 1941 R.D. 373. 

S. 59 and Agra Tenancy Act, S. 121— to 

declare plaintiff co’occupan.y tenant— Entries not dis- 
closing any connection of plaintiff with suit lands — Ho 
evidence of piyment of rent or cultivation — Right to 
relief asked for. 

Where a plaintiff .seeks a declaration that he is a co- 
occupancy tenant with the defendant and none of the 
entries in the revenue papers produced for a number of 
years excepting one disclose any connection of the plain- 
tiff with the suit land and further there is no evidence 
of his ever having paid any rent or cultivated the lands 
and the plaintiff has allowed more than 30 years to 
elapse without taking any action, he Is barred from 
obtaining the declaration prayed for. {Harper, S. M,) 
BaiJU V. ManJI. 1941 A W R (Rev ) 593 (2) = 
1941 O.A. (Supp ) 547 (2) = 1941 R.D. 614- 

■ S. 61 — Suit to declare Zamindar, sub-tenant 


■available. 

Where a suit is filed under Ss. 49, 59 and 183 by a 
tenant against his co-tenant, when it is found that the 
suit for possession was beyond limitation, he could not 
get a declaration of title under S 59; still less could he 
get a decree for division under S. 49. {Harper, S.M. 
and Shirreff, J.M.) RAQUMA v GHIRRAI. 

1941 A.W.R. (Rev.) 497 = 1941 0 A (Supp.) 456 = 

1941 R.D. 548. 

Ss. 49 and 59 — Suit under S. A9 — Title ques- 

-tion raised — Proper procedure. 

In a suit for division of holdings under S. 49 of the 
Tenancy Act, if any question of plaintiff's title to share 
in the holdings is raised-, then, it can and should be 
disposed of in that very suit. A preliminary declaratory 
suit is not essential before a division suit. {Shirreff, 
J.M. and Sathe, A.M.) GaNGA AHIR v. RaM 
Harakh Ahir. 1941 A.W.R. (Rev.) 16?2 = 

1941 O.A. (Supp.) 872. 

S. 54 (2) proviso (a) — Interpretatiofi In the 

village— Meaning— What is barred by the proviso {a). 

The words * in the village” occurring in proviso(a) to 
■sub S. (2) of S. 54 of the U. P. Tenancy Act should be 
interpreted as having reference only to the village in 
which the land sought to be acquired is situated and not 
either to the whole estate of the zamindar or any other 
village belonging to him. That proviso bars the acqur 
sition of land for purposes of planting a grove only if 
the zamindar possesses already an area of 5 acres under 
grove or garden in the same village in w-hich the I^d 
^ught to be acquired is situated. (Sathe, A.M.) 

Santa .. Chander bhan ^ ^ ^ ^^2 = 

1941 A.W.E. (Eev.) 1099. 


regarding certain plots — Defence of khudkasht cultiva- 
tion — Circumstances entitling declaration. 

Where in a suit to declare the Zamindar. a sub- 
tenant of the plaintiff in respect of certain plots, it was 
pleaded in defence that the cultivation was as khudkast 
but the sub tenancy was proved and the Zamindar was 
found to have admitted the status of the plaintiff in rent 
suits filed subsequent to the sub tenancy and he had not 
done anything thereafter to treat his possession as 
adverse to that of the plaintiff, it was held that the 
declaration sought for should be granted. {Saihe, A. 

M.) Pratap Singh v. Banwari Lal. 

1941 A.W.R. (Rev.) 1077 = 1941 R.D 962= 

1941 0 A. (Supp ) 884. 

Ss. 61 and 9i—Suit under S, 61 — Declaring 

rent, when found not fixed — Proper remedy. 

Rent cannot be declared to be payable in a suit under 
S. 61, U. P. Tenancy Act, if it has not been fixed. For 
determination of rent a suit under S. 94 will be neces- 
sary, {Shirreff, J.M. and Sathe, A M.) BepiN 
Chandra Chatterjee v. Jaomohan Tfwart. 

1941 O.A. rSupp) 781(2)= 
1941 A W.E. (Eev.) 907(2). 

S 87 — Abandonment — Making arrangements for 

! cultivation during absence — If negatives abandonment. 
See AGRA Tenancy act, S. 107 and U P. Ten- 
anCY act, S. 87. 1941 E D. 601 (1). 

S. 87 and Agra Tenancy Act (1926), S. 107— 

Aba ndonment— Presum pti on — When ari ses— Posse ssi on 
subsequent to extinction of tenancy— Nature of—Liabi- 
lity to ejectment. 

Where the period for which the tenant could sublet 
expires without his making any arrangements for the 
holding) the presumption of abandonment arises. Any 
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subsequent possession of the tenant after the extinction 
of his fights, without the constnt of the Zamindar, is 
that of a tre^passer and hence he is legally liable to 
ejectment, i Hat per, S.M. and Sathe, J M.) GaYA 
Prasad v. Zalim 

1941 A.W R. (aev) 402 = 1941 O.A. (Supp.) 351 = 

1941 R.D 285 

S. 96 — Applicability — Orders of settlement 

officer. 

S, 96 of the U. P. Tenancy Act does not apply to 
orders of the settlement officer and S. 87 of the Land 
Revtnue Act is expressly excluded. (^Harper, S.M.) 
HaK I'yaRI V. JiVA RAM. 

1941 A. W.E (Rev) 1037 = 1941 O.A. (Supp.) 846 = 

1941 R.D 876 

S 98 and Agra Tenancy Act (1926 , S. 60— 

Enhancement — Agrreintnt twt repisterid— Effect 

If an agreement enhancing legal rent is not registered, 
it is of no force. {Harper, S. .M. and Sathe, J. M.) 
Thamman V. Ram Narain. 

1941 A W R. (Rev ) 34>=1941 O.A. (Supp ) 269 = 
„ 1941 R.D. 265. 

117 — Method of compensation for deficiency in 
khiiclkha-'lit and sir area. 

A provision in the partition proceedings allotting ex- 
propiietary land entirely to the vendee is not justified. It 
should either be utilised for giving compensation for 
khudkasht land or should be divided rateably. The 
fairest course in such cases is, that the exproprietary 
land should be utilised first to give compensation for 
deficiency in jrr and khudkasht area. If any deficiency 
is still left over it should undoubtedly be made over 
from khudkhasht after 1333—34 F. If there is still 
any deficiency it should then be made good from land 
of other categories in the khatauni. {Shirreff, S.M. 
and Sathe, J.M.) KaMTA SinGH t\ SUBKOAR SINCH. 

1941 R.D. 728=1941 O.A. (Supp.) 629 = 
1941A.W.R. (Rev.) 689 = 1941 A.L.J. (Supp ) 121. 


•S 134 and Agra Tenancy Act (1926), S. 141 

(2) Hent receipt — failure to specify holding — Zamin- 
dar, if can take advantage of omission. 

Where the Z^mind-ir fails to record in the rent receipt 
the holding for which the rent has been paid, he cannot 
take advantage of his own omission. {Harper, S. M. 
and Sathe. / .I/,) Shiv \)a\A\.v. SuRAJ PaL Sjngh. 
1941 A.W R, (Rev ) 352= 1941 O.A. (Supp.) 266 = 


_ 1941 R.D. 261. 

S 148 and Agra Tenancy Act (III of 1926). 

a. lZ2~-Suit for arrears of rent^Decret^CondtUon 
precedent. 


Umii the correct rent is proved or if none exists until 
It IS fixed, a suit for arrears of rent could not be decreed. 
{Harper S M. and Sathe, J.M) RhaGWAN DIN v. 
BHOLa Bux Singh. 1941 A.W.R. (Rev) 445(2) = 

1941 O.A (Snpp ) 377= 1941 R D. 337. 

"" ^S. Ih^—Applicabiltty— Deere- for arrears of 

rent on which eiectment obt lined under Agra Tenancy 
j4cf • 


Where ejectment has been obtained under the Agra 

Tenancy Act in respect of a decree for arrears of rent, 
execution proceedings in respect of further arrears are 
not barred by S. J58 of the U. P. Tenancy Act. {Har- 
per S.M. and Shirreff, / M.) RAM ShaNKFR TaTI 
V.SOMAUU Bhar. 1941 A W.R. (Rev) 1071 (l) = 
0 A. (Snpp.) 869 (1) =1941 R.D. 876 (1). 

S. 15B— Applicability^ £/et(ment for arrears 
to Act— Decree for further arrears after the Act ^ 
Execution 

S. 158 of the U. P. Tenancy Act applies only to eject- 
ment orders passed after 1st January, 1940, and not 
before. Where though there has been an ejectment 


Xr. P. TENANCY ACT (1939), S. 168. 

under a decree under S. 6l of the Oudh Rent Act prior 
to the U. P. Tenancy Act, a decree for further arrears 
passed after new Tenancy Act came into force can be 
executed, {Harper, S. M. and Shtrreff, J. M.) RAM 

Dulari V. Teju Singh. 

1941 A W.R. (Rev 598 (2)= 
1941 O A. (Supp ) 552 (2) = 1941 R.D. 626. 

S, 168 — Applicability — Eiectments under Oudk 
Rent Act prior to \st January. 1940. 

S. 158 of the United Provinces Tenancy Act cannot 
apply to ejectments under the Oudh Rent Act prior to 
1st January. 1940. {Harper, S.M and Sathe, J.M.) 
Amir Ahmad Khan v. Har Charan. 

1941 R.D. 424 = 1941 O A. (Supp ) 389 = 

1941 A.W R (Rev.) 460* 
-Sa. 158 and 296 and Agra Tenancy Act, S. 79 

— Scope and applicability of S. 158 of the United Rro~ 
vinces T enancy A.t^ Execution for arrears subsequent to 
eiectment under S. 19 of the Agra Tenancy Act — If 
barred by S. 158. 

Under S. 296 of the U. P. Tenancy Act, it is only the 
corresponding provision of the Act and not all the pro- 
visions of the Act which have to be applied to execution 
pending on 1st January, 1940. S. 158 of the new Act, 
which is alt<*gether a new provision and does not corres- 
pond to any section under the ol.i Act, cannot be said to 
correspond with the provisions of old Act under which 
an execution may have be^-n filed. All sections of the 
new Act do not become applicable to an execution case 
merely bec.’Mi^^e it was pending on 1st January, 1940. 
Hence S. 158 cannot be brought forward against the 
continuation of execution proceedings pending on the 
1st Janu.ary,l940. in respect of arrears of rent subsequent 
to ejectment under S, 79 of the Agra Tenancy Act, 
Moreover the wording of S. 158 shows that it applies to 
a tenant who is ejected . and not who has been ejected. 

Tt applies only to ejectments ordered after 1st January, 

1940 and not before. {Harper, S. M. and Sathe, J. MI) 

Kadhika Prasad v. Jiwan. 1941 R.D 169 = 

1941 A.WR (Rev ) 274 = 
1941 O.A. (Supp.) 223 = 1941 O.W.N. 607. 

Ss. 163 and 168 — Which corresponds 6', 81^ 

Agra Tenancy Act. 

It is S. 163 of the United Provinces Tenancy Act 
that corre'jponds to S. 8l of the Agra Tenancy Act and 
not S 168. (Harper, S .M. and Sithe, J.M.) HANU- 

man Prasad narain Singh v. Gava Prasad. 

1941 A.W.R. (Rev.) 467= 1941 O.A. (Supp ) 426 = 

1941 R.D. 379. 

-S. 168, Proviso — Calculation of rent of portion 

from which tenant is to be ejected — Rules as to. 

If the rent of each plot is separately recorded in the 
Khatauni. then that should be accepted as the rent of 
that area for the purposes of the proviso to S. 168 of the 
U, P. Tenancy Act, Bm if separate rent is not recorded 
against each plot, it w’ill have to l>e worked out by the 
rule of proportion from the total rent recorded against 
the holding provided the class of soil is the same for all 
plots. If however the plots are of different cla««es of 
soil then the rent of each plot will have to be worked 
out by the process of valuation and proportion com- 
bined. {Harper, S.M. and Sathe, JAf.) KaMTA p. 
Sat narain 1941 O A. 448 = 

1941 A W.E. (Rev), 489= 1941 R.D 652. 

S. 168, Troviso ^Decretal amount — Calculation 
— What is included in. 

The dtcretal amount should be taken for the purposes 
of the proviso to S. 168, U. P. Tenancy Act, as the 
amount including all interest accruing up to the date of 
the application for execution. {Harper, S.M. and 
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Sai^g, y.M.) Kamta V. Sat Narain. 

1941 O.A. 448 = 1941 A.W.R. (Eev.) 489 = 

1941 RD. 652. 

S. 170 (5) and Agra Tenancy Act (III of 
1926), S. 80 (3) — Extension of time beyond limit 
provided— Illness and other domestic difflcullies — If 
Justifying circumstances. 

The illness of a jadgment-debtor and his other 
domestic difficulties cannot justify a fourth extension 
being given to the tenant to pay up the decretal amount 
against the express proviso to S. 80 (3) of the Agra 
Tenancy Act. {Harper^ S.M. and Sathe^ JM-) BaJ 

Bahadur Singh v. Mahabir Singh. 

194 A.W.R. (Rev.) 447= 
1941 0 A. (Supp.) 379 (2) = 1941 RD. 336 (1). 


S. 170 (5) and Agra Tenancy Act (III of 

1926), S. 80 (3j — Extensions of time under — In- 
adequ icy — Revision — Grounds. 

The granting of extension for the payment of decree 
amount in a suit for arrears of rent is entirely a matter 
of discretion. Where the Court in the circumstances of 
a case refuses to give extensions up to the maximum 
period of 6 months, it does not commit any irregularity. 
In cases of complaints of inadequacy of time, the Board 
•can interfere in revision, but only when the circum- 
stance- warrant it. 

Harper, SM . — Courts should not only give reasons 
for an extension cf time, but should give reasons for the 
particular amount of extensions sanctioned. {Harper, 
S.M. and Sathe, J.M.) JAGANNATH v. HaRPRIYA 
SaBAN. 1341 A.W E (Rev.) 426 = 

1941 O.A. (Supp.) 363=1941 A L.J. (Supp.) 78 = 

1941 B.D. 342. 


.■ -3. 171-^Applieability— Illegal subletting undet 
.old Act — Fresh cause of action% if necessary. 

Where the alleged illegal subletting arose under the 
old Act, the coming into force of the new Act does not 
necessitate a new cause of action for a suit under S. 171 
of the U. P. Tenancy Act. As there is no period of 
limitation laid in both the Acts, i he right to eject had 
not lapsed when the new Act came into force. {Harper, 
S M.^ RAGHUNANDAN SINGH 2'. BENI PRASAD. 

1941 O.A. (Supp.) 683(2) = 
1941 A.W.R. (Rev) 614 = 1941 R-D. 695. 

S. Ill— Illegal subletting— Hew cause ef action. 


.1 


:/ 


necessary for suit under. 


In the case of illegal subletting, if the cause of action 
was alive at the commencement of the new Act, it is 
not lost by the coming into force of the new Act. The 

holding over by the sub-tenants constitutes fresh sub- 
letting each successive year and as it is illegal subletting, 
a fresh cause of action accrued every year. (Harper, 

S.M.) Dwarka Singh v. Shib C^^^ran Lav 

^ 1941 A W.B. (Rev.) 505 (2)= 

1941 O.A. (Supp.) 464 (2)=1941 R.D. 540. 

.a 176 ^Decree under on suit under S. »oU oy 

appellate Court— Procedure. 

Ss 180 AND 175. 1940 A.W.R (Rev ) 890. 

! .3. Applicability— Efectment of trespasser 

^Cause of action before the new ‘ 

e-o-sharers alone under the new Act-Matntainability 


mch as S. 180 prescribes that if the occupa- 


U. P. TENANCY ACT (1939), S. 180. 

provisions of that Act. But it does not apply the provi- 
sions of the olJ Act to the title of the plaintiff to insii- 
j tuie a suit which must evidently be governed by the 
I provisions of the Act in force when the suit is filed. 

: (Harper, SM and Satke, J M.) Sohawam ^. Deo 
Singh. 194i a W.R. (Rev.) 841 = 

« (Supp.) 746=1941 R.D. 827. 

S. IZO—Applicabihty^Suit under S. 44. Agra 
Tenancy Ait, pendingwhen new Act came into force^ 
Effect. 

When a suit by some only of the co-sharers of a mahal 

under S. 44 of the Agra Tenancy Act is pending when 

the new Act came into force, it has to be disposed of 
under the corresponding provision of the new' Act {i.ef) 
S. 180 and would be maintainable, if the plaintiffs could 
show that they were among the people entitled to settle 
theUnd. {Safhe, A Af.) IIaRDam SlNGH v. GanGa 

Ram. 1941 R.D. 816 = 1941 O a. (Supp) 742 = 

Q A m A- W.R. (Rev.) 837. 

S. 180 and Agra Tenancy Act. S. 44~cV 

skarer taking possession without the consent of others— 
Liability to ejectment. 

Where a co-sharer brings a plot under his khudkasht 
cultivation without the consent of the whole body, a suit 
by ooe of the other co sharers who are jointly competent 
to settle the land could not be brought under S. 44 of the 
Agra Tenancy Act. But after the new Tenancy Act 
under S. 180, such a co-sharer is entitled to have a decree 
for ejectment, though on the evidence he may not be 
entitled to the plot. {Sathe, AM) NaraiN v 
Lakhmi Narain. 1941 O.A. (Supp ) 786 = 

1941 A.W.R. (Eev.) 911 = 1941 R.D. 942. 

S. 180 — Damages on ejectment — Necessity See 

Agra Tenancy act, S. 44 and U.p. Tenancy Act 
s. 180. 1941 R.D. 170 and 177* 

"Ss. 180 aUd 175 — Ejectment under — Difference 
between — Dismissal of suit under S. 180 — Decreeing 
under S. 175 in appeal — Procedure to be follcnved. 

The considerations which would apply to ejectment 
under S. 175 of the U P. Tenancy Act are entirely 
different from those which govern a suit under S. 180 
(^/.) under the latter section anyone out of the whole 
body of co sharers entitled to settle the land in dispute 
can bring a suit for ejectment whereas under S. 175 the 
landholder must apply which means that all the partners 
who constitute the body of landholders must join in the 
suit. Hence, if a suit under S. 180 is to be decreed 
under S. 175, in appeal, it will have to go back to the 
trial Court for the framing of issues and fresh disposal. 
{Sathe, AM.) HaR ChaRAN SlNGH v. KiNNO 
1941 O.A. (Supp.) 810 = 1941 A.W.R ^Eev.) 890= 

1941 R D. 940. 

-S. 180 and Agra Tenancy Act, S. 44—^, 

lity to ejectment— Person in possession of land in excess 
of that leased. 

Where a person is in possession of land in excess of 
the area leased to him and it Is only a small percentage, 
the difference might be due to leased area not having 
been properly delimited. But if even after its being point- 
ed out, no attempt is made for a long time to pay rent 
for the excess area, the person is liable to ejectment 
{Shir reffy J.M.) RAM NaRAIN v. KRIShNa DaSS. 
1941 A.W.R. (Rev.) 617 = 1941 O.A. (Supp.) 674 = 

1941 RD. 683. 

— S. l^Q— Liability to etectment — Person let 
into possession in lieu of interest — Passing of a money 
decree in respect of loan — Creditor if becomes a tres- 
passer. ^ , . 

Where a creditor is put in possession of certain plot 

by the debtor in lieu of interest on a loan, he is entitled 
to retain possession until he is paid off. The creditor 
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U. P. TENANCY ACT (1939), S. 180. 

does not become a trespasstr simply because a money 
decree has been pas>ed in his favour in respect of that 
very loan and he cannot be ejected on that ground. 
iSathe,JM.) KaMKISHUN UaI v. RaMLAHAL KaI. 

1911 O A. (Supp.) 696= 1911 R.D. 683. 

S. \%Q^Liahlity io eje'tnuvt—Vtndee of sir 

plot from CO sharer in p ssession as sole proprietor. 

Where 2 co-sharer sells a sir plot of which he claimed 
to be in possession as sole proprietor, and the vendee is 
admitted to the land with title, he cannot thereafter sue 
the vendee for ejectment as trespassers. {Harper, S. M. 
and Shtrr^ff. J. M.) DaYACHAND r/. JiNtMIL SlNGH* 
1911 A.W.R. (Rev.) 623= 1911 O.A. ( Supp.) 680 =’ 

1941 RD. 591. 

S. 180 and Oudh Rent Act. S. 121—Pende^y 


— pa* cnucncy 

of suit under .S 127* Rent Actt when new Tenancy Act 
came into for £ Low applicable. 

Where a suit 61ed under S. 127 of the Oudh Rent Act 
is pending when the new Tenancy Act came into force, 
it has to be decided under S 180 of the new Tenancy 
Act and no other provision of the new Act should be 
applied. Where the plot was a grove within the inten- 
tion of the Oudh Rent Act when the suit was brought* 
it was held that no suit for ejectment of the defendant as 
a grove.holder could lie under S. I 8 O of the U. P 
Tenancy Act {Harper. S. M. and Shirreff, J. M.) 

Madan Gopal V. Sankatha Prasad. 

1941 A W.R. (Rev.) 513 (2) = 
1941 O.A. (Supp.) 472 (2) = 1941 R.D. 626. 


S. 180— Right to sue to eject trespasser— Person 

in possession of grove land though not as groveholder 
See AGRA TENANCY ACT, S. 44 AND U. P. TENANCY 
ACT, S. 180. 1941 R D i72_ 

S. \%{i~Right to sue under — Rent collecting 
lambardar—Co^sharer cultivating unoccupied land, if 
can be sued under S. 180. 

Where a co sharer begins to cultivate certain un- 
occupied plots as khiidkasht, a rent collecting lambardar 
can sue for his ejectment under S. 180 of the Tenancy 
Act. {Harper, S. M.) BIRJ MohaN LaL v Shib 
NarAIN. 1941 A.W B (Rev.) 1083 (11= 

1941 O.A. (Supp.) 873 (l). 

S. 180 — Scope of — Burden of proof in suit 

under. 

S. 180 of the U. P. Tenancy Act is not con6ned 
only to ejectment proceedings against trespassers 
pure and simple. In a suit under that section the 

burden of proving his title lies on the defendant and if 
he fails to discharge it to the satisfaction of the Court a 
decree for ejectrnent is liable to be passed against him 

CoLiEC'iOR Khan t'. Majeed Khan 

1941 A.W.R. (Rev.) 1039=1941 O.A (Supp.)84l‘ 

'Ss. 180 and 296 — Suit filed under S. 127 Oudh 
Rent Act— Pmredure, after new Tenancy Act came into 
^rce. 1940 Dig.. Col. 1231. Kanhaiva \ a\ v 
Baldeo Singh. 1941 RD. 237 = 1941 O.W.N. 4 k! 

S. 180 and Agra Tenancy Act (1926). S 44— 

outt to elect sub-tenants as trespassers^Starting point of 

ItmttaUon-Collector tn possession of holding pending 

settlement of dispute as to succession to the fixed rate 
tenant. 

Where the Co'Iector took possession of the holding on 
the death of a fixed rate tenant in I9l3 pending the 

and though in 

1928 It was decided that there was no heir to the ten- 
ancy the Collector continued in possession and released 
the property in favour of the zamindar in 1937 only on 
a question as to the starting point of limitation for a 


V. P. TENANCY ACT (1939), S. 180. 

suit by the zamindar against the sub-tenants under 
S. 44, Agra Tenancy Act, as trespassers, it was held. 

Per Harper, S.A/.^The Collector held on behalf of 
the fixed rate tenant till l928 and so could not know 

® was unauthorised until 

1928 and from that date till 1937 he held on behalf of 

the zamindars and he was the landholder from 1928 and 

that date must be taken as ihe date from which the 

landnolder had information as to unauthorized occupa- 
tion. ^ 

Per Sathe, JM.—The zamindars did not become 
the landholders of the sub tenants till the holdings were 
made over to them by the Collector in 1937 and so could 
not sue earlier. {Harper, S.A/. and Sathe, J.M) 

Kum rRaiz/ Thakur DayalRai. 

1941 A W.R. (Rev.) 347= 1941 O.A. (Supp.) 261= 

1941 R.D, 240 = 1941 O W,N.494. 
jS. 180— 5-«/7 under— AJaintainability -Evidence 

as to defendant cultivating plaintiff's plots not satisfac- 
tory— Proper procedure. 

Where it is not clear from the evidence on record in 

a suit under S. 180 of the U.P. Tenancy Act that the 
defendant was cultivating any plots belonging to the 

^ dismissed as not' maintain- 

able The plaintiff should first get the plots demarcated 
on the spot and then file a suit for ejectment if neces- 
sary. {Satke,A.M.) GlRDAR SiNGH Chhajju. 

1941 O.A (Supp ) 893*= 
1941 A.W.R. (Rev ) 1100. 

S. 180 Suit under — Plea of adverse possession 
•^Fact^ to be shown. 

In a suit by the heir of a tenant in chief to eject a 

former sub tenant as trespasser under S. 180 of the U. 
P. Tenancy Act, the mere possession of the defendant 
for over 12 years is not enough to make the suit time 
barred. It must be shown that the defendant’s posses^ 
Sion was unauthorized to the knowledge of the plaintiff. 
{Shirreff, J Af. and Sathe, A. Af.) TrILOKI Kt RMI 
V. BhagIrath KURMI. 1941 A.W.R. (Rev.) 1043= 

1941 O.A. (Supp.) 862. 

— S. ISOSuit under-~Ptea of tenancy, in defence 
— Prober procedure^ 

Though in a suit undei S. I 8 O of the U. P. Tenancy 
Act a plea of tenancy is raised in defence and it is 
thought that the real object is to get a declaration the 
suit cannot be dismissed as not maintainable. It must 
be decided on the merits. {Shirreff / A1. and Sathe 

A.M ) Gopal Narain v. angad Pershad. 

1941 A.W.R. (Rev.) 1081 (2) = 
1941 O.A. (Supp.) 871 (2). 

— — S. VP.{^—Suit under—Plea of bar of limitation 
I respasscr s possession during currency of usufrue^ 
tuary mortgage, if countable against mortaazor 

In a suit for ejectment under S. I 8 O. U. P. Tenancy 
Act. where the defendant pleads limitation, the period 
during which he as a trespasser was in possession during 
the suliMstence of an usufructuary mortgage in respect of 

account as against 
/• Sathe, 

Jokhan Lal. 

1941 O.A. (Supp.) 863 = 1941 A.W.R. (Rev.) 1065. 
— Ss. 180 and 286— under S, \$0—Rea/ 
X 9.''2V6, ^’-r^hip-RHcrcnc 

Where in a suit under S. l80of U. P. Tenancy Act 

though the defendant pleads ownership, the real dispute 
° whether the plot in question is situated intone 

I deferred to I “T""‘ k be 

referred to it and can be decided by the Revenue 
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Courts. {SdtAe, A. M.) Juman Khan v. SuraJ 
Bahal Singh. 1941 OA. fSupp.) 867 (l)= 

1941 A.W R (Kev.) 1068. 

Ss. 180 and under S.A<\of Agra 

Tenancy Aa, by one of the co sharers-^Disposal under 
S. I8O i?/ the new Act — Obiectioti as to non-maintain- 
ahility^ if tenable. 

Where a suit under S. 44 of the Agra Tenancy Act 
is pending when the new Act came into force and has to 
be decided according to S. I8O of the new Act the cor- 
responding provision in the new Act, an objection that 
the suit was only by one of several co-sharers cannot be 
upheld because S. I8O permits one of several co-sharers 
who are entitled to settle land in their patti, to sue alone. 
{.Shirreff, J.M. and Sathe^ A.M.) MATHURA PRASAD 

V. BaCHaN Singh. 1941 R D. 823 = 

1941 0 A. (Supp ) 756 = 1941 A.W E. (Rev.) 855. 

Ss 180, 206 (a), (b) and Oudh Rent Act, 

S. 127 — Suit under S. 127» Rent Act-, pending when 
Tenancy Act came into force — Law applicable — Land 
ceasing to be grove before suit — Liability to ejectment — 
Applicability of S. 206 (a) 0 *' (b) of Tenancy Act. 

S. 180 of the Tenancy Act corresponds to S. 127 of 
the Oudh Rent Act. Hence a suit filed under S. l27 of 
the Oudh Rent Act, if pend ng at the time of 
the new Tenancy Act coming into force, has to be 
disposed of under S. 180 of the new Tenancy Act, 
but the other sections of the new Act will not apply. 
S. 180 of the Tenancy Act lays down that the alleged 
trespass must be in accordance with the provisions of the 
law for the time being in force. Hence the pending 
case has to be decided according to S. 127 of the 
Rent Act. If the grove is proved to have ceased 
to be a grove at the time of the institution of the suit, 
the grove holder becomes a trespasser and is liable to be 
ejected. To such a case neither S. 206 (a) nor S. 206 
(^) of the Tenancy Act applies. (Sathe, /.hd ) TULUA 

V. Ram Dayal. 1941 A W R (Rev.) 688 = 

1941 O.A. (Supp.) 642 (2) = 1941 B D. 479. 


.Ss. 181 and Applicability — Compromise 

decree under S 61, Oudh Rent Act, 

A compromise decree for rent passed under S. 61 of 
the Oudh Rent Act can be executed under Ss. 181, 182 
of the new Tenancy Act though as a part of the com- 
promise it is stated in the decree that there should be no 
ejectment for 4 months which period was due to expire 
on 29th Feb. 1940. {Harper, S,M. and Shirreff, J. 
4/) ANGAD Singh v, doodhnath Pandey. 

1941 A. W.R. (Rev.) 498 = 

1941 O.A. (Supp ) 457 = 1941 R.D. 546 (2). 

Sg. 181 (1) and 182 {X)— Applicability— Decree 


under S.ti of Oudh Rent Act. 

Where a decree has been passed under S. ol of the 
Oudh Rent Act, and execution thereof is sought for 
after the U p. Tenancy Act came into force, execution 
may proceed under Ss. I 8 I (1) and 182 (1) of the 
Tenancy Act, the corresponding execution sections. 
{Harper, S.Af.and Sathe, JM.) RAJA SyED MOHAM- 
1941 O.W N. 604= 1941 0 A. (Supp ) 166- 
1941 ED 166 = 1941 A.W B. (Rev.) 231- 

Ss. 183 and 243 (1) (a) and O.P. Code S. 47 

—Eiectment in execution of decree unierSb\,Oudh 
Rent Act— Objection in execuUon-Remedy h 
under S. 183, Tenancy Act, available— Ma.ntmnahlUy 
of objection— Scope and effect of S. 243 

When in execution of a decree under S. 61 of the 
Oudh Rent Act the ejectment is complete, though a 
remedy by suit is open to the tenant under S. W3 of he 
Tenancy Act, it does not prevent him from raising i 


U. P. TENANCY ACT (1939), S. 244. 

objections under S. 47, C. P. Code, in the execution pro- 
ceedings against the ejectment. As the Tenancy Act 

"■=‘y suit the only effect of 
b. 243 (1) (rt) of the Tenancy Act is that the bar of 
separate suits created by S. 47, C. P. Code, in matters 
i^lating to execution, cannot apply to suits under the 
Tenancy Act. {Sathe, A.M) ChahabiraJ KunwaRI 

rr. SUMEKA. 1941 A.W R. (Eev.) 1089 = 

1941 O.A (Supp.) 879. 

■ T, f i , ]‘”'^‘’—L-m,tation—L,mitation 

allowed by S. m,Oudi Rea, Act not expiring before 
new Act came into force — Effect. 

Where the limitation of one year allowed under 
S 129 of the Oudh Rent Act had not expired on the 
date when the new Tenancy Act came into force, the 
effect of the passing of the new Act i. to extend the 
period of limitation from one year to 3 years according 

to the provision* of the new Act for a suit under S 183 

of that Act, {^the,A.M.) UdaI Bhan PrataP 
Singh v. ram Dass. 

1941 A.W.E. fEev.) 1036= 1941 O.A, (Supp.) 845. 

S. 183— .J/rrr under— Maintainabitit)— Failure 

to appal against decree under S. 61 of Oudh Rent Act 
^if <2 oaf". 

If is under an irregular decree passed 

under S. 6l of the Oudh Rent Act he has a right of in- 
stituting a suit for restoration of possession under S. 183 
of the U. P. Tenancy Act corresponding to S 108 (10^ 
of the Rent Act, though he might have not'anoealed 
against the decree under S, 6]. If there are two re- 
medies open to a party it is open to the party to resort 
to one or the other. {Harper, S.M. and Sathe L M\ 

Chhatrapal Singh v. Ram Adhin. ’ '' 

1941 A.W.R. (Rev.) 491 = 1941 O.A (Supp.) 460 = 

1941 BD 483. 

S. 183— Suit under S. 99 of the Agra Tenancy 

Act— Maintainability in Revenue Court— Land occupied 
by buildings at the lime of 5uit. See AGRA Tenancy 
ACT, S. 99 AND U. P. Tenancy act. s. 183. 

1941RD.,498 (1). 

■ — S. 206 (b) — Scope of. 

For the purposes of S. 206 {b') the question as to 
whether the plot is still a grove or not does not arise. 
All that is required is that on the 1st day of July, 1937* 
the plot mu-t have been recorded as a grove and’on the 
1st January, 1940, it must have been still in the posses- 
sion of the holder. {Harper, S.M. and Skirreff, J.M.) 

Madan Gopal V, Sankatha Prasad. 

1941 A W.R. (Rev.) 613 (2) = 
1941 O.A, (Supp.) 472 (2) = 1941 R.D. 626. 

S. 2S1— Collection of rent by different co-sharers 

Division — Mode. 


In the absence of a local custom whereby each co- 
sharer collects rents only to the extent of his share, all 
the collections made by all the parties should be posted 
together and each party would be entitled to retain only 
his share of the amount. {Harper, S.M. and Sathe, /, 
M.) MITTHAN LaLz/. BUDH xSEN. 

1941 A.W.B. (Rev.) 671= 1941 O.A. (Supp.) 611 

1941 R.D. 664. 

S. 243 — Applicability — Execution of partially 

satisfied decree after new Act coming into force. See 
OUDH RENT ACT, S. l5l AND U. P. TENANCY ACT, 

S. 243. 1941 O.A. 889= 1941 O.W.N. 1177. 

S. 243 (1) (a)— Scope and efifect of. See U. 

Tenancy act, Ss. 183 and 243 (i) (a) and c. p, 
CODE, S. 47. 1941 A.W.B. (Eev.) 1089. 

J-S 244 — Pemter to act under — Application— 

Heceisity—Suit under S. 44 and relief under S. 86 of 
the Agra Tenancy Act. 
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U. P. TENANCY ACT (1939), S. 245. 

A suit under S. 44 of the Agra Tenancy Act against 
a transferee cannot be changed into a suit under t>. 86 
against a sub-tenant except under S. 244. U. P. Tenancy 
Act and for that an application by the plaintiff and the 
framing of is'ues is necessary. {Harper, S. M. and 
Sathe, A. .1/) PlAREY LAl. v. RaM SaRUP. 

1941 A. W.R. (Rev.) 1050. 
Ss. 245 and 246 — Right of some only of the co 
sharers to sue— One of them happening to be lanibardar 
— If offsets question. 

Where one of the co-sharers along with another of 
them sutrs for arrears of rent, it could not be decreed on 
the ground that one of them happ-ned to be also a lam- 
bardar. {Harper, fl.M. and Sathe, J.M) Shib 

Dayalz/. Ram SinOh. 1941 E.D. 324 (2) = 

1941 A.W R. (Rev.) 448 = 1941 O A. iSupp.) 380. 

Ss. 245 and 246 and Agra Tenancy Act (III 

Cf 1926)t Ss. 265 and 266— by one co-sharer for 
arrears of rent—Rroof of separate collection by co- 
sharers — Proper order to pais. 

Where In a suit by one of the co-sharers for arrears 
of rent, the defendant pleads separate paj ment to differ- 
ent co-sharers, the case falls under S. 266 of the Agra 
Tenancy Act and the plaintiff can only be given a decree 
for the amount due in proportion to his share. ( Harper, 
S.M. and Snthe J.M,) NaGESAR ChaMaR f. BIN- 
DESHARI Pande. 1941 R.D 326 = 

1941 A. W.R. (Rev.) 446= 1941 O.A (Supp ) 378. 

S. 245 {2)— More than one lambardar — Settle- 

fnent of land —If should be jointly done. 

There is nothing in the U. P. Tenancy Act or in the 
Revenue Department Manual to show that the consent 
of all lambardars is required before a tenant can be 
admitted to land in patiis where there are more than 
one lambardar. {Sathe, A.M.) DiGAMBaR Sinc.H v . 

Per.shadi. 1941 R.D 870 = 

1941 A.W R. (Rev.) 1076 = 1941 O.A. (Supp.) 883. 

■ Ss 246 and 291 — Provisions of S. 246, if 
mandatory— Application under S. 29^ by one of the 
several persons against whom the original suit for 
arrears of rent was brought — Maintainability, 

If a plaint contravenes the mandatory provisions of 
S. 246 (1) of the U. P. Tenancy Act, it would be a 
fatal defect in as much as it would cut at the very root 
of the plaintiff’s right to sue. But where an application 
under S, 29) is made by one only of several persons 
against whom the original suit for arrears of rent was 
brought, it is not invalid if it could be shown that that 
one person was really acting on behalf of the others. 
{Harper, S.M and Sathe, A M.) SaROAR PRASaD v . 

Special Manager Court OF Wards. 

1941 0 A. (Supp.) 896 = 

„ _ 1941 A.W.R. (Rev.) 1103. 

— — S. 247 and Agra Tenancy Act (III of 1926), 

^.219— Plea of payment in ^good faiW-Sustaina- 
<nltt y — Cl rcumstances. 

Where a defendant in a suit for arrears of rent pleads 
a payment to third person as having been made in good 
laith, and the plaintiff is not able to prove that he has 

collected rent from defendant, but on the 
other hand it is shown that the third person has been 
collecting rent from the defendant and that it was the 
third person who in fact admitted the defendant to the 
tenancy, (he circumstances are such as to justify the 
plea that the payment to Such third person was in good 
faith under S. 270, Agra Tenancy Act, even though his 
name did not apnear in the khewat or in the khatauni in 

any capacity. {H irper, S.M. and Sathe, J.M,) Lal 

BEHARI 7>. BRaHMI)EO Pandev 

1941 E.D. 296 (2) = 1941 A.W.R. (Rev.) 400 = 

1941 O.A. (Supp.) 349. 


TJ. P. TENANCY ACT (1939), S. 269. 

S. 267 — Juiisdiction — Suit filed in S. D. 

O. s Court — Transfer to Assistant Collector 
second class for adjudi;ation on portion of the claim — 
Decree by that Court, if without jurisdiction. See AGRA 

Tenancy Act, S. 234 and U. p. Tenancy act, 
S. 257— Jurisdiction. 1941 r D. 88. 

S. 265 (1) (a) and Agra Tenancy Act, S. 262 
— New Act— Procedure relating to entertainment of 
appeals or revisions. 

The procedure relating to the entertainment of appeals 
is governed by the Jaw as it stood when the original suit 
was filed and not by the law as it stands when the 
appeal is filed. Where in a suit for profiis a revision 
was filed by the judgment-debtor under S. 252 of the 
Agra Tenancy Act before the Commissioner but it w’as 
returned on the ground that the new U. P. Tenancy 
Act applied to it, it was held that S. 265 (1) {a) of the 
U. P. Tenancy Act would not apply that the order 
is only liable to revision under S. 252, Agra Tenancy 
Act. {Harper. S.M. and Sathe, J.M.) BaL MuKAND 
z/. Karan Singh. 1941 A.W.B.(Rev ) 189 = 

1941 O.A. (Supp.) 133=1941 A.L.J.(Supp.) 43 = 

„ 1941 R.D 306. 

S. 265 (3) and Agra Tenancy Act. S. 242 (8) 

Question of jurisdiction raised in trial Court and 
before Commiisioner— Commissioner finding Revenue 
Court not having jurisdiction — Proper procedure. 

Where a defendant pleaded that the land in suit was 
abadi and that the Revenue Court had no jurisdiction to 
entertain it, but the trial Comt decreed it and in appeal 
the question of jurisdiction was again raised before the 
Commissioner, and he overruled the objection but dis- 
missed the suit as the land was abadi,\\yi^,%held that 
the Commissioner’s action in holding that the land was 
ahadi was tantamount to deciding a question of jurisdic- 
tion which he was not empowered to do and that he 
should ha\e returned the memorandum of appeal for 
presentation to the District Judge. {Harper. S,M. and 
Sathe, J.M,) GuLAB SlNGH v. SURAJ NaRAIN 
Singh. 1941 R.D. 175= 1941 0.W.N. 424 = 

1941 A.W.R. (Rev.) 344 (2) = 
1941 O.A. (Supp ) 258 (2). 

■ -3, 2Q7~~£rror of fact affecting decision of case 

on merits — Interference in secomi appeal. 

Where owing to an error as to the point of time to 
which the evidence related, the decision of a case on the 
merits has been affected, it could be interfered with in 
second appeal. {Shirreff. S,M. and Sathe, J.M.) 
Naina v . Rajendra Kumar. 

1941 A.W.R. (Bev.) 798 = 
1941 O.A. (Supp.) 709 = 1941 E.D. 769 (2). 

“S. 267 — Finding of fact — Absence of evidence^ 
Interference. 

A finding of fact arrived at by the commissioner with- 
out practically any evidence on the point is liable to be 
interfered with in second appeal. {Ha'^pe*, S.M. and 
Sathe, J.M.) MaNODUTTA DUBF.Y v . RAM SaMUJ. 

1941 E.D. 823 = 1941 A.W.R. (Eev.) 442 = 

^ 1941 O.A. (Supp ) 372. 

S. 2^1— Second appeal — Concurrent findings of 

fact Oral evidence preferred to patwari papers — Inter- 
ference. 

Where there is a concurrent finding of fact by two 
lower Courts though It be one based upon believing the 
oral evidence of a party in preference to the recorded 
entry in the patwari papers, it cannot be upset in second 
appeal. {Sathe, J.M.) SONBarsa v, MOHD KhaUL. 

1941 A.W.R. (Rev ) 791 = 
Q (Supp) 702= 1941 E.D. 716. 

o. 2od— Second appeal — Interference — Finding 
of fact— Absence of judicial scrutiny by appellate Court. 
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Where an appellate Court merely accepts the reason- 
ing of the trial Court in a very short judgment without 
subjecting them to any judicial scrutiny, it is a fit case 
for interference in second appeal even on a question of 
fact. KHarper^ S.M, and Sathe, J.M?) ShIV DaVaL 
V, SURAJ Pal Singh. 1941 R.D. 251 = 

1941 A. W.E. (Rev.) 352 = 1941 O.A. (Supp.) 266. 

S. 271 — Appeal— Competency-^Stay of execution 

proceedings. 

An order of the Assessment Collector staying execution 
proceedings till the disposal of a case under the U. P. 
Encumbered Estates Act is an order under S. 47, C. P. 
Code, and it will be appealable under S. 27loftheU. 
P. Tenancy Act whether it amounts to a decree or not. 
{4garwal,/.) LaKSHMINaTH SETaz^. KaNHaiYA 
Lal. 196I.C. 172 = 14R.O. 135 = 

1941 R.D 798= 1941 OL.R 652 = 
1941 0 A. 761 = 1941 A W R. (Rev.) 817 = 
1941 O.W.N. 1049 = AJ.R 1941 Oudll 609. 

' S. 271 — Applicability— Appeal against dismissal 
of application under S. 40, Agra Tenancy Act, after 
U. P. Tenancy Act came into force. See AGRA TEN 
ANCY ACT, S. 248 (4) AND UNITED PROVINCES 

Tenancy act, S. 271. 1941 O.W N. 254. 

SS- 271 (2) and 272— Order of remand by 

-Commissi ofier in appeal — If appealable 

While S. 272 of the United Provinces Tenancy Act 
does not forbid an appeal, S. 271 (2) does, not provide 
for an appeal from a remand order passed by a 
Commissioner in an appeal. 0, 43, R. 1, C. P. Code, is 
inapplicable to appellate orders of Commissioners, and 
appeals against orders under the United Provinces 
Tenancy Act are governed by S. 271 (2) of that Act 
and not by the general provisions contained in the 
C. P. Code. Hence no appeal lies against an order of 
lemand passed by the Commissioner in a pending 
appeal. {Harper^ S.M. and Sathe, J.M.) LaCHMaN 
NONIA V. Lochan NONIA. 1941 A.W.R. (Rev.) 24= 

1941 O A. (.Supp.) 15 = 1941 R.D 49. 

— — — S. 275 — Agra Tenancy Act (1926), >9. 252 — Revi- 
jion — Competency -Case not decided. 

In view of the precise wording of S. 252 of the Agra 
Tenancy Act and S 275 of the U. P. Tenancy Act, no 
revision application will lie before the Board unless the 
case has been decided. Where the Collector had not only 
held that a reference to arbitrators was invalid, but also 
directed the Assistant Collector to dispose of the case 
afresh, the rights of the parties have not been decided 
in any way at all and hence the Collector’s order could 
not be questioned in revision. {SatAe, /.Af.) RikHAI 
Chaube V. Jamuna CHAUBE. 

1941 A.W.R, (Rev.) 183 = 
1941 O.A, (Supp.) 127=1941 R D 253. 

S. 275— Case 'decided'— Case stayed under S. 7, 

.U, P. Encumbered Estates Act— Order if revisable. 

A case which has been stayed .under S. 7. U. P. En 
cumbered Estates Act, cannot be held to have been 
decided. Before a case can be held to have been 
‘decided’ there must be some pronouncement at least on 
merits. Hence no revision will lie against an order for 
stay passed under S. 7 of the U. P. Encumbered Estates 
la {ffarper. S M and Sathe. /.Ai) NAVINCHAN- 
DRA V. RADHEV Shyam. 1941 A.W.R. (Ke^*^ 37® 

1941 R.D. 340 = 1941 O.A. (Supp.) 336. 

■S. 215— Material irregularity— Dismissal of 


elaim on Point not in issue— Revtston. 

Where the defendant to a suit for arrears of theka 

u Amittpd that he is the and has not 

money has admittea tnac ne i& lu nlaintiff 

denied that thka money is due from h*"' ‘o ‘^e pUm^dt 

^he question of registration of the Ihcka .s not- relevant 

Y. D. 1941— 77 
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to the case. When such a point is not raised in the first 
Court and not even in the grounds of appeal to the 
Deputy Commissioner, a dismissal of the whole claim 
by the Deputy Commissioner on the ground of want of 
registration, is a material irregularity and is hence open 
to revision. {Harper. S.M. and Shirred. I 
Sukju V. Lekhraj 1941 A W.R. (Rev.) 922 = 

1941 O.A. (Supp.) 796 = 1941 R.D. 791. 

“ Ss. 275 and 2Z5— Order referring issue to civil 
C ou rt — Revt ston. 

An order under S. 286 of the U. P. Tenancy Act refer- 
ring an issue to the Civil Court cannot be construed as 

one giving a pronouncement on merits on any of points 
involved, and it does not even cut at the root of the 
question in issue between the parties and could not be 
taken as deciding the case. Hence it is not revisable 
under S. 275. (Shirre/f, J.M. and Sathe. A Af) 
Govind Ram v. Manohar lal. ' 

1941 O.A. (Supp.) 821 = 1941 A.W E. (Rev.) 977=, 

1941 R.D. 963. 

S. 275 - Reference in pending cases— If permis- 
sible under the Act. ‘S‘^M940 Dig., Col. 1231 . Ram 
Lochan Singh Ram Sabhag. 

1941 A.L. J. (Supp.) 6. 
S. 275 — Revision — Competency — Case decided 


Setting aside ex parte decree. 

No revision application will lie to the Board unless a 
case has been decided, i.e., the order must be one which 
cuts at the very root of the question between the parties. 
An order setting aside an decree in a suit for 

arrears of under proprietary rent is not revisable under 
S. 275 of the U. P. Tenancy Act. {Shirreff, J.M) 

jAi Shankar z/. Raguraj SINGH. 

1941 R.D. 593 = 1941 O.W.N. 847 = 
1941 O.A. (Supp.) 582 = 1941 A W E. (Rev.) 626. 

S. 275 and Agra Tenancy Act, S. 252— Revi. 

sion— Competency — Order referring issue to Civil 
Court by Assistant Collector— Decision in case appeal- 
able to District Judge. 

Where any decision that might be given in a case 
before an Assistant Collector vs ould be appealable only 
to the District Judge, a revision against an order refer- 
ring an issue to the Civil Court by the Assistant Collec- 
tor in that suit would not lie. {Shirreff. J.M, and 
Sathe. A.M.) GoViND RaM v MaNOHar LaL. 
19410 A. I Supp ) 821 = 1941 A.W.R. (Rev.) 977 = 

1941 R.D. 953. 

■— Ss. 275 and 225— Revision — Competency Order 

that decree under S. 61 of Oudh Rent Act is not executa- 
ble after U . P. Tenancy Act. 

Where it is held by the lower Courts that there could 
be no execution by way of ejectment, of decrees passed 
under S. 6l of the old Oudh Rent Act as there was no 
section in the new Act corresponding to S. 6l of the old 
Act. it means that those Courts held that under S. 296 
of the U. P Tenancy Act, they had no jurisdiction to 
allow execution of the decree. This is clearly a matter 
which comes within S 275 of the U.P. Tenancy Act and 
a revision does lie. {Harper. S.M. and Sathe. J.M.) 

RaJa Syed Mohammad Mehdi v. Barhu Baqqal. 

1941 E D 166 = 1941 O.A. (Supp ) 166 = 
1941 O.W.N. 604 = 1941 A.W.R. (Rev.) 231 = 

1941 A L J. (Supp.) 45. 

^Ss. 275 and 215— Revision — Forum— Determi- 
ning factor. 

Where an appeal lies to the District Judge and not to 
the Commissioner under S. 265 (.!)(«) of the U. P, 
Tenancy Act against a decision in a suit, a revLion in 
respect of the case will therefore also lie to the High 
Court under S 276 and not to the Board under S. 275. 
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U. P. TENANCY ACT (1939), S. 276, 

{Harper. S. M. and Sathe, /M.) NaVINCHANDRA 

V. Radhey Shyam. 1941 A.W.E. (Rev.) 376 = 

1941 R D. 340 = 1941 O.A. ( Supp. ) 336. 

S. 275 and Agra Tenancy Act (III of 1926), 

S. 252 — Revision — Interference — Finding of fact 
Without considering objections of a party 

A Collector’s finding about the amount of claim in an 
arrear of rent suit would be accepted in revision, if it is 
based on merits. But where the Collector refused to 
consider the objections of the defendants on merits and 
accepted the trial Court’s finding merely because there 
was no written cross-objections filed by the defendant, 
the finding can be interfered with in revision. {Harper, 
S.M. and Sathe, J.M.) M^HADEO GhURPATTAR. 

1941 E D. 299 = 1941 A.W.R.(Eev.)401 = 

1941 O.A. (Supp.) 360. 

S. 275 — Revision — Order preventing reopening 

of case — Case if de'ided. 

Wneie the effect of a Commissioner's order dismiss- 
ing a revision is to prevent its being reopened so long 
as that order stands, .such an order amounts to an order 
deciding a case and is revisable. {Harper^ S.M. and 
Shirreff, J.M) NARSINGH PaDMA SaRaN SINGH Z/ 
MOTI LaL. 1941 O.A. (Supp.) 761 = 

1941 A.W.E (Rev.) 860. 

S. 21^— Applicability. 

S. 276 of the U. 1\ Tenancy Act is applicable only 
when an appeal from an order complained of lies to the 
District Judge. Where it is not appealable to the Dis- 
trict Judge, a revision is not maintainable. {Agarival, 
j) Jagannath Singh v. Sita Ram. 

194 I.C. 643 = 14 R.O. 5=1941 E.D. 488 = 
1941 O.W N. 819 = 1941 A.W.E. (Rev.) 533 = 

1941 A.L.W. 669 = 1941 O.A. 654 = 

A.I.R. 1941 Oudh 497. 

S. 276 — Applicability — Execution application 

after Act, in respect of suit prior to Act — Revision — 
Competency. 

An application for execution is a fresh proceeding and 
not always a continuation of the suit and it will be gover- 
ned as regards appeal and revision by the law prevailing 
at the date it is presented. Where the execution appli- 
cation is presented after New Tenancy Act came into 
force in respect of a suit filed under the old Rent Act, 
S. 276 of the New Act is applicable to orders passed on 
it. {A^arwal, /.) LaKSHMINATH SetH r/. KaN- 
HAIYA Ul. 19610. 172 = 14 R.O. 135 = 

1941 R D. 798 = 1941 O.L.R. 662 = 1941 O.A 751 = 
1941 A.W.R. (Rev.) 817 = 1941 O.W.N. 1049 = 

A.I R. 1941 Oudh 609. 

S. 276 — Applicability — Suit when Ouah Rent 

Act in force — Order complained against passed after new 
Act came into force — Law applicable. 

Where a suit is instituted prior to the U. P. Tenancy 
Act and the order complained of is passed after new 
Act came into force, a revision preferred against such an 
order is governed by the U. P. Tenancy Act. {Agarwal, 

J.) Jagannath Singh v. Sita Ram. 

194 I.C. 543 = 14 R.O. 5 = 1941 R.D. 488 = 
1941 O.W.N. 819 = 1941 A.W.E. (Rev.) 633 = 

1941 A.L.W. 669 = 1941 O.A. 664 = 

A.I.E. 1941 Oudh 497. 

■ ■ '““S. 276 — Procedural law — Retrospective operation 
—Revision under new act, if lies, where no revision lay 
before. See 1940 Dig., Col. 1231. Thlsi Ram v. 
Madho Ram. A.I.E. 1941 Oudh 65. 

' S. 276 — Revision competency — Decision of Dis- 
trict Judge on appeal in Revenue cases. 

Under S. 276 of the U, P. Tenancy Act the High 
Court or the Chief Court can interfere with a deci 
Sion of a Subordinate Revenue Court in which an appeal 


j U. P. TENANCY ACT (1939), S. 294, 

lies to District Judge, if a question of jurisdiction is 
involved. {Agarwal, J) LaKSHMINATH SETH v, 

Kanhaiya Lal. 196 I.C. 172= 14 E O. 136= 

1941 E.D. 798 = 1941 O.L.E. 652=1941 O.A. 751= 
1941A.W.E. (Eev.) 817 = 1941 0 W.N. 1049 = 

A.I.E. 1941 Oudh 609. 

■ ■ S. 286 — Order referring issue to Civil Court — 
Revision. See U. P. TENANCY ACT, Ss. 275 AND 286. 

1941 A.W .E.(Eev.) 977. 

S. 286 — Reference to Civil Court — Necessity — 

Dispute as to situation and not ownership of plot. See 
U. P. Tenancy act, Ss. I 80 and 286. 

1941 A.W.E. (Rev.) 1068. 

S. 286 (1)) Expl. 1 — Applicability — Untenable 
claim to proprietary right. 

S. 286 , U. P. Tenancy Act, has no application where 
the claim to proprietary right is clearly untenable. 
{Harper, S.M.) RAM MANZOOR PaNDEY v. SPECIAL 

Manager, Court of Wards, Shahpur. 

1941 E.D. 325 = 1941 O.W.N. 674 = 
1941 A.W.R. (Rev.) 460 (2). 

S. 286(4) and Agra Tenancy Act (1926), 

S* 271 (4 ) — Difference between-^Suit under old 
Act — Appeal after new Act^Right of appeal. 

Under the Agra Tenancy Act, S. 27l (4) if the ques- 
tion of proprietary right was not in issue in appeal, the 
appeal lay in the Revenue Court. Under the U. P. 
lenancy Act, S, 286 (4) once an issue has been decided 
by a Civil Court the subsequent appeal from the order 
of the Revenue Court lies to the Civil Court which has 
jurisdiction to hear appeals from the Court to which the 
issue of proprietary title had been referred. Where the 
suit was instituted while the Old Act was in force but 
the appeal was filed after the New Act came into force, 
it is the Old Act which applies, for the right of 
appeal is governed by the date of the institution of the 
suit and not by the date of the first Court's order or of 
filing of the appeal. {Harper, S.M. and Shirr eff, J. 
M) ruddar Prasad v. Chheda lal. 

1941 O.A. (Supp) 718 = 
1941 A W E, (Eev.) 807= 1941 R.D. 693 (2), 

S. 289 and 0. P. Code,S. 151 — Reference 

under S. 289 not competent — Resort to S. 151 for 
reference — If permissible. See 1940 Dig., Col. 1232. 

Sampat Singh v. nakchhed Singh. 

191 1.O. 763 = 13 R.O. 281 = 1941 O.L.R 31 = 
16 Luck. 492 = A I.E. 1941 Oudh 83. 

S. 289 (2) — ^Refected' — If includes return for 
presentation to proper Court. 

The word ‘rejected’ in S. 289 (2) of the U. P. Ten- 
ancy Act includes return of a memorandum of appeal 
for presentation to the proper Court. A memorandum 
of appeal is not rejecled on the ground of want of juris- 
diction but is only returned for presentation to proper 
Court. {Agarwal, J.) BHAIRONDIN SiNGH V, 

Mohammad Mehdi. 196 I.C. 169 = 14 E.0. 137 = 
1941 R.D. 774= 1941 O.L.E 648 = 1941 O.A, 746 = 
1941 A.W.R. (Rev.) 777 = 1941 O.W.N. 1032= 

A.I.E. 1941 Oudh 621. 
— — S. 294 — Applicability-^ Actual efcctmeni after 
D/ April, , though order earlier. 

Where an order for ejectment of a tenant was passed 
on 12th December, 1936, but the ejectment was actually 
carried out on the iSih April, 1937, it was held that 
S. 294 of the United Province Tenancy Act applied to 
the case. {Harper, S.M, and Sathe. J.Mi) BHAG- 
WANIA t/. Peman. 1941 RD. 417 = 

1941 A.W.E. (Rev.) 479 = 1941 O.A. (Supp.) 438. 
S. 294 — Applicability— Crucial date — Order for 
ejectment prior to \st Aprils 1937, hut actual ejectment 
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suhsequmt to that date—Benefit of S. 294, if would be 
available. 

For the purposes of the applicability of S. 294 of the 
U. P. Tenancy Act it is the date of the actual ejectment 
which counts and not that of the ejectment order. 
Where an order for ejectment is passed prior 
to 1st April. 1937, but the actual ejectment is carried 
out after that date, that does not prevent the tenant 
from obtaining the benefit of S. 294. {Shirreff, S.M. 
and Sathe, /.M.) RaGHUNATH v. RaM NaTH. 

1941 A. W.R. (Rev.) 590 (1) *1941 R.D. 498 (2)=* 

1941 O.A. (Supp.) 544 (1). 

■S. 294 — Applicability — Sale by ex-proprietary 

.A 


A* j r V ^ j y I 

tenant of all his rights, after ejectment for arrears — /fm 
a bar to claiming benefit of S. 294. ' 

Where a person after mortgaging his sir plot holds it 
as an ex-proprietary tenant and sells all his rights to the 
mortgagee after ejectment under a decree for arrears of 
rent the sale is no bar to his claiming the benefit of 
S. 294 of the U. P. Tenancy Act. {Shirreff, S.M. and 
Sathe,J.M) SaNT BUX SiNGH v. MuNESHWaR 
Singh. 1941 R.D. 604=1941 O.A. (Supp.) 579 = 
1941 A W.R. (Rev.) 622 = 1941 A.L.J. (Supp.) 115. 

..3 294 — Application under, by one of the several 

persons against whom the original suit for arrears of 
rent was brought — Maintainability. See\i. P. TENANCY 
ACT, S3. 246 AND 294. 1941 A.W.R. (Eev.) 1103. 

~Q, 2 d^— Ejectment — If refers to date of order or 

delivery of possession. 

The ejectment referred to in S. 294 of the U. P. Ten- 
ancv Act is the delivery of possession and not the order 
ofeiectment. {Harptr, S. M.) DWARKA SiNGH z/. 
SUMER KURMI. 1941 A.W.B. ^Eev.) 503 = 

1941B.D. 621 (2) = 1941 O.A. (Supp.) 462. 

_g 294 and Oudh Eent Act. Ss. 61 and 127 — 

Eiecimint under S. 61, Oudh Rent Act-Ccniinuance in 

possestion-Eiectmeni under S. m-Retmtaternent, tf 

sticks to the land notwithstanding his 

U^dec S 127 Should be deeded 
kflnlv a continuation of the proceedings for the 
ftiectment of the 

» ^ . 1 .1 1 
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SM.and Sathe, J.M,) RAM SUNDER v. BAL GOVIND. 

1941 E D. 398=^1941 A.W.R. (Rev.) 472 (1) = 

1941 O.A. (Supp.) 431 (1). 

"S. 294 — Remedy under — Availability — Pen- 
dency of appeal against order granting review of order 
of ejectment under S. 80, Agra Tenancy Act* 

Where an appeal is preferred against an order of the 
Assistant Collector granting review of his own previous 
order for the tenant's ejectment under S. 80, Agra 
Tenancy Act, the tenant can during its pendency apply 
under S. 294, U. P. Tenancy Act, if the conditions laid 
by the section are satisfied. Whatever may happen to the 
appeal the tenant cannot be deprived of the remedy 
provided to him by S. 294. {Sathe, A.M) ChaNDRa 
Bhan V, Mam Raj. 1941 O.A. (Supp.) 891= 

1941 A.W.R. (Rev.) 1098. 

294 and 246 — Restoration of possession of 
holding^Application by one of four co-tenants— Main- 
tainability— Condonation under 0. 1, R. 13, C. P. Code, 
It is not competent for one of four co-tenants to apply 
alone for restoration of possession of holding under 
S. 294 of the U. P. Tenancy Act, in view of the clear 
provisions in S. 246 of the Act. The irregularity can- 
not be condoned under O. 1, R. 13, C. P. Code, though 
the objection is raised at a late stage. {Shirreff, S M, 
and Sathe, J.M.) DhaNDi BiBI v. ZaLIM SinGH. 

1941 R.D. 733=1941 O.A. (Supp.) 627= 

1941 A.W.R. (Eev.) 687. 

294 — Scope of— -If creates any new right, 

^ S. 294 of the U. P. Tenancy Act only gives a conces- 
Sion to tenants ejected on account of arrears of rent; it 
does not create any new right in favour of tenants ejected 
on other grounds. Hence where ejectment proceedings 
have been taken both under S. 6l and Ss. 52 and 55 of 
the Oudh Rent Act, the tenants are not entitled to anv 
relief under S. 294 of the Tenancy Act. {Shirreh / 

MI) Ambika t/. Rana Uma Nath Bux Singh * 

1941 O.W.N. 717 = 19’41ED. 403 (1)« 
1941 O.A. (Supp.) 485 {!)== 
1941 A.W.E. (:Rev.) 564. 

section ° ^^^~^^'^^^'‘~-^^^***»£'~Applicability of 
Tbe use of the word ‘tenant* in S. 294 of the U. P 


^ ;;.pi.iectment of the tenant, instituted under S. 61 Tbe use of the word ‘tenant* in S. 294 of the U P 
f ^ ^statement could take place even if there has been Tenancy Act is only descriptive and the section 
*"‘‘5 “ mediate order for ejectment as trespasser, equally whether .t deals with a tenant or with a culti- 
an Mari KlSHUN DaSSj/. SUKHDEI. vator who before the order of eiectmenf 1 

607 = 1941 0, A. (SUPP) 675(1)= ^ was a tenant. 

1941 E.D. bUr ^ ^ ^ 

— . • • • • a 


1941 R.D. 607 

oQl— Reinstatement — Intention behind— 
Defauft'in perM 

to give the benefit of remsut^^ 

„ere ejected for no ^p^^eeedingsAct and subsequent- 

stayed under the stay ^ 

ly remitted. There i- default 

is to be withhe d , , (Shirreff , J M ^ Ali 

subsequent instalments of rent. 1941 e D. 738 = 

AKHTAR S'. 1941 A.W.E. (Eev ) 802 (1) = 

,„„^.%=19410.W.N. 1010 (1). 

1941 O.A f under— If iurred ty 

s. 29*'^ IT Tenaney Aet f Mowing in- 

% 44, Agra Tenancy 

ment under 


{Harper, S M.) DWARKA SINGH S SUMER kTrm ‘ 

1941 A.W.E. (Eev.) 603 = ml R^D 621 (2H 

« , X 1941 O.A. (Supp.) 462. 

S. 294 (1) — ^Ejected*, meaning of c 

neceesary for seetion to upp/y-Roi„statement%^Z”- 
edjy cn tntermedtaie oreier ureder S. 44, Agr'a Tefufey 

The word ‘ejected* in S. 294 (1) of the U P T.a 
Act means actual transfer of possession on the Jnnf h 
not merely the passing of a decree or order to tS ff 
that the tenant be ejected. The three ingredient 
sary which have to be satisfied before S.® 294 "'T’ 

are:— (1) the tenant must have been ejected fn 
payment of arrears of rent after 1st April Ws" 
the application for reinstatement must be 6led withi^^i 
months of the commencement of Act XVTT io5r? 
(3) tbe land must not have been let to annihl^ 

1345 F and been continuously so let since Jh^eT" An 

intermediate, order under S. 44 of the Aora t ‘ 

Act, would be disregarded and a reinstatemen t nTav?^^^ 

place in spite of lU {Barper, S.M. and Sathe 

Raj narain t». Damodar Singh. 1941 r n* 

1941 O.A. (Supp.) 240=1941 

1941 A.W.E. (Eev.) 339 
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TJ. P. TENANCY ACT (1939), S. 294, 

S. 294(1), Applicability— Conditions 

to be fulfilled. 

The conditions required to be ful 6 Iled before the 
proviso to S. 294 (1) of the United Provinces Tenancy 
Act applies are (I) that the holding or part thereof 
must have been let to another person in the agricultural 
year 1345, F and (2) that it must have been continu- 
ously so let since then. {Harper^ S .M . and Sathe. J, 

M.) KiSHORi Ballabh Dalji V. Kameshwar Pra- 
sad. 1941 R D. 397-1941 A.W.R. (Rev.) 476 = 

1941 0,A. (Sapp.) 436. 

S 296 — Agra Tenancy Act, S. \Z— Application 

under S. IS. Agra Tenancy Act — If governed by S. 296, 
Tenancy Act. 

S. 296 of the U. P. Tenancy Act does not govern 
applications for the recording of occupancy rights under 
S. 18 of the Agra Tenancy Act. {Shirreff. J.M. and 
Sathe, A M.) DEEP CHAND v. RaM NaRAIN. 

1941 R.D. 943 = 1941 O.A.(Supp.) 816 = 

1941 A.W.R. 972 

t 

— — S. 296 — Applicability — Conditions — Proceedings 
for re-delivery of possession under S. l5l, C. P. Code — 
If affected by S. 296. 

S. 296 of the U P. Tenancy Act applies only to (1) 
suits and ( 2 ) execution proceedings in respect of unsatis- 
fied decrees pending on 1st January 1940. Where certain 
proceedings are taken under S. l5l,C. P. Code, to 
obtain re-delivery of possession of certain property, 
they are obviously not a pending suit or proceedings 
for the execution of a decree and hence S. 296 of the 
U. P. Tenancy Act cannot apply to them. {Sathe, J.M.) 
AaSan V. Prag Narain. 

1941 O.W.N. 710 = 1941 R.D. 386 = 
1941 A.W.R. (Rev.) 472(2) = 
1941 O.A. (Supp.) 431 {;2). 
S. 296 and Oudh Rent Act, S. ^i^—Appli- 

cability—Ejectment proceedings started prior tc^nezu Act. 

Where ejectment proceedings under the Oudh Rent 
Act had already started prior to the new Act coming 
into force then S. 296 of the new Act has no application 
to them, and they can be continued under the old Oudh 
Rent Act according to S. 6 {e) of the U. P. General 
Clauses Act. {Shirreff, J, M and Sathe^ A. M.) 
Mahadevi V. SuRAj Pali. 

1941 A.W.R. (Rev.) 1086 = 1941 O.A. (Supp.) 876. 

S. 296 — Applicability — Execution application 

pending when new Act came into force— Limitation 
governing. 

S. 296 of the U. P. Tenancy Act being a section 
having retrospective operation should be interpreted 
strictly and the section can be said to require only that 
the ‘corresponding provision" of the new Act should be 
applied to the execution of a decree which has not been 
satisfied in full at the commencement of the Act. Other 
sections and provisions of the new Act can be applied 
only if they can be considered to be indissolubly linked 
with the corresponding provL'-ion. S. 254 which lays down 
limitation for execution applications cannot be said to 
be indissolubly linked with the procedure to be followed 
in giving effect to an execution application. Hence an 
application for the execution of a decree which is not 
fully satisfied on M 1940 is governed by the Agra Ten- 
ancy Act and not by the new Act. {Harper, S.M. and 
Sathe, J.M.) TirkHA z/. NaZEER BeGAM. 

1941 A.L J.(Supp) 19 = 1941 A.W.R. (Rev.) 186 = 

1941 O.A. (Supp.) 129 = 1941 R.D. 106. 

— — S. 296 — Applicability — Pendency of appeal 
against order upholding objection under .S*. l 5 l of the 
Oudh Rent Act — Ne^ Act coming into force — Power of 
appellate Court, 


U. P. TENANCY ACT (1939), S. 296. 

Where during the pendency of an appeal against an 
order passed upholding objection under S. l5l of the 
Oudh Rent Act, the new Tenancy Act came into force, 
it was held that the appellate Court could give effect to 
S. '.^96 of the new Act and allow execution against the 
immovable property of the judgment-debtor. It was 
further held that an appellate Court could take cogni- 
zance of change of circumstances or the law having 
retrospective effect made during the pendency of the 
appeal. {Agarwal. J.) PaHLAD UpaDHYAY v UdaI 

Bhan PR atap Singh. 196I.C. 411 = 14 R 6 81 = 
1941 O W.N. 969 = 1941 A W.R. (Rev ) 644= 
1941 RD 713=1941 O.LR. 590 = 1941 OA. 674 = 

. . . A.I.R. 1941 Oudh 677, 

». 296 Applicability— Proceedings under Ss. 18 

cind 19, Agra Tenancy Act— Not finished before new 
Act came into force — Procedure to be followed. 

S. 296 of the U. P. Tenancy Act applies only to suits 
pending on l—l— 1940 and to those decrees which were 
unsatisfied on that date. It is not applicable to applica- 
tions under bs. 18 and 19 of the Agra Tenancy Act 
which are only applications and not suits. Where 
proceedings under Ss. 18 and 19 of the Agra Tenancy 
Act are not completed before the new Act came into 
force, the proceedings can be continued even thereafter 
{Shirreff, J.M. and Sathe, A.M.) RaJA RaM v, 
LAKStlMAN. 1941 RD 899 = 

1941 A W.R. (Rev.) 929 = 1941 O.A. (Supp.j 803. 

J n — Uncontested application 

under of the Tenancy Act. 

Where a zamindar applies under S. 81 of the Agra 
Tenancy Act for the ejectment of the defendant and it is 
not contested by the defendant the application remains 
an application and the proceedings do not become a suit 
and hence S. 296 of the U. P. Tenancy Act has no 
application to such a case. (Harper, S.M and Sathe, 

J M.) Hanuman PraSad Narain Singh v Gaya 
Prasad. 1941 R.D. 379 = 1941 A.W.R. (Rev.) 467 = 

1941 O.A. (Supp ) 426. 

- S. 296 and Agra Tenancy Act. S. 86(2)— 
Bar to execution— Decree under S, St (2), Agra Ten- 

ancy Act. 

S. 296 of the U. P. Tenancy Act is no bar to the exe- 
cution of a decree under S. 86 (2) of the Agra Tenancy 
Act. b. 296 only states that the decrees should be 
executed m accordance with the corresponding provision 
of the new Act and not that the decree itself should be 
modihed or cancelled in accordance with the provisions 
of the new Act {Shirreff. J, M. and Sathe, A.M) 

molhu Singh S'. AFLAixioN. 

1941 A.W.R. (Rev ) 1085 (1)= 
1941 O.A. (Supp ) 876 (1), 
— — S. 296 and Oudh Bent Act. S. Gl-Deereefor 
rent Exctution— Lazv applicable— Decree based on 
compromise, effcitof. 

After the coming into force of the U. P. Encumbered 

n S 61 of the 

^ Act could be continued under S. 18l (1) and 

S. 18. (1) of the new Tenancy Act. Where such a 

decree is based on a compromise for the payment by 
ioTcZr* the execu- 

nThe Ic Inn 

decree X- f 

S.TLA 

1941 A W.E. (Eev.) 597 = 1941 E.D 623 = 

S<! 2 nR 1 R 1 M^ .. (Supp.' 661. 

Act S ^ (1) and Oudh Bent 

Act, S, Gl-D^cree under S. 6 l, Oudh Kent Act— Ext 
lutun umier new Tenaney Aet-Erofer frmdsien o, 
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V. P. TENANCY ACT (1939), S. 296. 

A decree under S. 6l of the Oudh Rent Act is to be 
executed under S, 18l ( 1 ) and S. 182 (l) of the U. F. 
enancy Act, after that has come into force. {Harper, 

I'GAHVKvTf' Khurshed Husain Khan 
V. Ganga Prasad. 1941 r ^ 535 (d ^ 

10^1 A /o 1911 A W.E. (Rev.) 575 (1) = 
1941 O.A.(Supp.)5S3 (1) = 1941 O.W.N. 897. 

— S. 296 and Oudh Rent Act, Ss 61 and 145— 
Decree under S. 61. Oudh Rent Act prior to new Act- 
Appltcaiton for execution within three years but after 
new Act came into force^lt barred. 

Where a decree under S. 6l of the Oudh Kent Act is 
obtained against a tenant prior to the passing of the new 
lenancy Act and an application for execution is pre 
seated within the three years allowed by S. 145 of the 
Rent Act, which happens to be after the passing of the 
new Tenancy Act, the execution application is not 
barred on the ground that limitation is to be goveined 

bythenew Act by virtueof S. 296of the Tenancy Act. 
A decree under S. 61, Oudh Rent Act, can be executed 
after the new Act within ihe period allowed by the Rent 
Act. {Shirreff. J.M. and Sathe, A. A/.) Tej PraTAP 
Bahadur Singh v. Charan Pasi. 

1941 A.W.R. (Rev.) 1063 = 1941 O.A. (Supp ) 862. 
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P. P. T OWN IMPROVEMENT ACT (1919), S. 49. 

S. 296— Scope of. See 1940 Dig., Col. 1232 
Bhag wat Prasad v. Ram Lautan 16 Luck. 42* 

Th ^^^^nded. 

ihe ordinary law is that the clear words of a statute 

must be fo lowed. S. 296, U. P. Tenancy Act, referslfy 
to suits and does not refer to applications. So ‘suits^ 

/ ‘ V applications, {ffarper, S M. and Satht 

J.M.) Kanak Singh v. Mahbub ali Kham 

1941 O.W.N. 254= 1941 A.W.E. (Eel) 184 = 
1941 O.A. (Supp.) 128 = 1941 R.D. 81 = 

S 296— ‘Snip vr (Supp.ysi 

.,1 °f-If includes appeal 


Ss. 296 and 168 — Order under S. 80 of Agra 
Tenancy Act — New Act coming into force — Effect. 

Where an order has been passed under S. 80 of the 
Agra Tenancy Act and the proceedings are pending 
when the New U. P. Tenancy Act came into force, the 
order under S. 80 cannot be allowed to stand and it must 
be revised in accordance with the provisions of S. 168 
of the new U. P. Tenancy Act. {Harper, S.M. and 
Sathe, /.M.) KamTA v. Sat NaRaiN. 

1941 O.A. 448 = 1941 A.W.R. (Rev.) 489= 

1941 E.D. 562. 

Ss. 296 and 168 and Oudh Rent Act, S. 62— 

proceedings under .5'.52, Oudh Rent Act and proceedings 

under S. l68, Tenancy Act, if same—Suit under S. 52 

pending when Tenancy Act came into force— 'Effect. 

Proceedings under S. 52 (2) of the Oudh Rent Act are 

not proceedings in execution of the decree for arrears of 

rent, whereas proceedings under S. 168 of the U. P, [ 

Tenancy Act are proceedings in execution of a decree 

for rent; the procedure is different and the object 

is also different. Hence there is no provision in the 

Tenancy Act C'^^rresponding to S. 52 of the Rent Act and 

where such a suit is pending on the date of the Tenancy 

Act coming into force, the proceedings must be quashed 

under S 296 of the Tenancy Act* \Shtrrtffy 

TTiArAR Singh v. Kaptan Singh, 

UJAGAR MWDti jjjj 378 = 19410. W N. 696 = 

1941 O.A. (Supp.) 485(2) = 
1941 A.W R. (Rev.) 654 (2) 

Scope and applicability. ^ 

D IM {Harper, SM. dissenting).— The use 

Per Sathe, P _ ^ Tenancy Act 

of the word deci provisions of the Act apply 

conclusively show Tanuary, 1940 and not merely the 
to suits pending o section under which the 

section corresponding of the section under 

suit was instituted. The namiijg 

which a suit IS institu ^ „.i,ich 

venience and hoes not • section only, 

may arise i- 'he d.spos^' ° ^e decided 

Under S. 296 all *“9h qae^" ^ct and not the 

according .0 the provi^io^s^o^ ^ | 

S^NGH’tr. SfcPlSH ^INGH ^ 

^i94rA.W.B 2|^V= ^ (SaPP-) 66. 


-Appeal against decision Tns'uft unde O d'h^renTict 

Dig" 00^1232%"^,^ >«9-Forum. A 
iJig*. Col. 1232. Sheo Rakhan Lalv. Sunder lal 

Q oQft 27=A.I.R. 1941 Oudh 81. 

A, w and Agra Tenancy Act. S 2^— Suit 

pending on Ut January, 1940-Zok/ aPplicabU 

sirf P®"hing on 1st January, 1940 the sueces 

whL"thi^® go^'orned by the provisions of law as it stood 
bv r ‘h^^^oesston opened and hence it will be governed 

J. .) Badri PRaSAD j/. Baldeo Singh. ’ 

1941 A TOTS O WN. 694 = 1941 ED, 376 = 
— 466=1941 O.A. (Supp ) 424 

(IX Of 1908) s Llmitatfonici 

with.n timo compliance 

AS to the eiing of a copy of the 

the^U p complied with as required by 

period Tf t H- List II. Item 12 within 

sTon and asks '/offLv' -"he omisf 

it doe «5 nn^ within a time 6xed 

Li— nATThJ" ti-e under Ss! 

to be considered limitation still remains 

1941 A.W.E. (EhvA 421 = 1941 O A. (Supp, I 368 = 

Q-1 , ttt e^ 346=1941 OWN 641 

diiani-fJoanaZi ^-cr U dakhal 

According to SI 18 Pi {'i\ r \ , ^ 

Sch. IV to the U P TPrao ' Group B of 

to run from the date’ the "lanHlf w’ begins 

unauthorised occunation first knew of the 

obtains dakhal dS ^eV th^'nfo 

becomes a landholder limitatiorf 

him. His previous knowledel of against 

not being in the capacity of that Possession 

count for the calculation iandholder cannot 

(SMrreir. J.Ap^lTke J '“‘'A'-"- 

" 1941 A.W.E“(Ee °) fo’87 = 

UNITED PROVINCES 
MENTACT ( VIII of IQi IMPEoVB- 

vlnce Of Delhi), 8 49!^®' ®® aPPJled to Pro. 
permission to erector re-erlet-rlusf I" f’”’ 

granting permission Within refusing 

(4), Punjab Municipal Act^lVal^^ ‘ 193 

Where a resident of Delhf a/nf 
permission to erect or ,e-ere« an^^h 1°' 

refuses nor grants permission ^ the trust neither 

the provisions of S. 193 (4) Punilb 
apf^y to the case by virtue of s ' 49 U “p‘ 
grovement Act, there beinp Im- 

Punjab Municinal Art A ^•193^4) 

y. P. Ac. vnT 'h^^ 

ISHAQ V . Emperor ‘ \ ohide , /.) Mahomed 

19710.67= 

A.I.E. 1941 Lah. 431 
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UNITED PROVINCES VILLAGE PANCHAYAT 
ACT (VI OF 1920). S. 71 (2) and Limitation Act. 
8 - — S 71(2) of Village Panchayat Act, if 
renders S. Limitation Act, inapplicable. 

The special rule of limitation provided in S. 71 (2) of 
the United Provinces Village Panchayat Act being a 
special provision in a local Act must derogate from the 
provisions of the general rule embodied in S. 14, Limita- 
tion Act (Agarwal. /.) RaM SaGAR v. RaM NATH. 

16 Luck. 612= 192 I.C. 840 1941 O.W.N. Ill = 
1941 A. W.E (C.C.) 92 = 1941 O.L.E.231 = 
13 E.O. 407 = 1941 A.L.W. 95 = 1941 O.A. 63 = 

A.I.E. 1941 Oudh276. 

UPPER BURMA LAND AND REVENUE 
REGULATION (1889), S. 63 (2) (7di)-Bar of 

jurisdiction of Civil Court — 'Connected with or arising 
out of the collection of revenue* — Meanings Resumption 
of land for arrears of fishery revenue— Civil suit, in 
respect of — Maintainability. 

The words 'connected with or arising out of the collec- 
tion of revenue’ in S. 53 of the Upper Burma Land 
Revenue Regulation must be construed reasonably. 
The words ‘collection of revenue’ means collection by 
payment in the ordinary course, or recovery of arrears 
in the ways allowed by S. 41. If the revenue authorities 
proceed to enforce any process for the recovery of 
arrears of revenue the jurisdiction of the Civil Court will 
be barred. But where in respect of certain fishery 
revenue arrears land is resumed which is not authorised 
by the regulation, it is an act without jurisdiction and a 
suit at the instance of the aggrieved party is maintainable 
in a Civil Court in respect of it. (Mostly, J.) MaUNG 
Shwe Thin v. Maung Tha Ok. 

1940 Rang.L.R. 764 = 193 I C. 417 = 13 R.R. 260 = 

A.I.R. 1941 Rang. 78. 

USURIOUS LOANS ACT (X OF \^\^)-ApplicabC 

lity — Conditions — Absence of loan^Effect of — Interest 
fixed at high rate^li ground for interference. 

The Usurious Loans Act can have no application to 
case in which there is no loan; nor would the mere fact 
that the rate of interest is somewhat high be itself a 
ground for interference in the absence of anything to 
suggest that the transaction was unconscionable or 
unduly hard. (Harries, C.J. and Manohar Lall, /.) 

Bhulan Prasad Singh v. Rup Narain Singh. 

195 I C 664 = 7 BR. 965 = 14 R.P 142 = 
22 Pat.L.T. 12 = A.I.R. 1941 Pat. 233. 

• (C. P. Amendment Act of 1934)— Applicabili- 

ty— Transaction prior to, but suit subsequent to Amend- 
ment Act..S'^M940 Dig., Col. 1233. SheOSHaNKER 
Sahai V. SURAJMAL. 193 I.O. 623= 13 R.N. 341. 


I USURIOUS LOANS ACT (1918), S. 3. 

* (as amended by U. p. Amendment Act 

1934), S. 2(3) (ii)—Scopeof. 

By reason of the provisions of S. 2(3) (ii) of the 
Usurious Loans Act as amended in U. P. in pro- 
ceedings under the U. P. Encumbered Estates Act, it is 
competent to a Court to reduce the interest even though 
the loan was incurred prior to the passing of the Usuri 
ous Loans Act. (Iqbal Ahmad, Ag. C. J. and Verma, 

J.) Sahi mal Manohar Das v. Iltifatunnisa 
Begam. I.L.R. (1941) All. 667 = 1961.0. 158 = 
1941 A.W.R.fH.C.) 204 = 1941 A.LJ. 366 = 
1941 A.L.W. 647= 14R.A. 129 = 1941 O.W.N. 701 = 

1941 O.A. (Supp.) 374= 1941 R.D. 391 = 
19 ^1 A.W.R. (Rev.) 467 = A.I.E. 1941 All 293. 

-S. 3 — Applicability — Jurisdiction ' of Court to 
give relief — Conditions. 

S. 3 of the Usurious Loans Act will apply, and the 
power of the Court under that section to give relief is 
expressly limited, to cases where there is a finding that 
the interest is excessive, and that the transaction was 
unfair. In the absence of such findings there is no 
jurisdiction to apply S. 3. (Dhavle and Meredith, J Jf) 

Sagarmal Marwari Bhuthu Ram. 

19 Pat. 974 = 190 I.C. 704 = 13 R.P.239 = 
21P.L.T. 740 = 7 B.E. 28 = 1940 P.W.N. 719 = 

A.I.R. 1941 Pat. 99. 
-(as amended in United Provinces), S. 3 — Ap- 

plicability p (nv€r und er — Decrec^holder pnftrri n g 
claim ufider P. Encumbered Estate Act — Rate 

of interest in respect of such claim, if can be reduced . 

A decree obtained by a creditor prior to the institution 
of proceedings under the Encumbered Estates Act ceases 
to be operative as a decree when the debt which merged 
in the decree becomes the subject of adjudication by the 
special Judge, Hence there is no decree in existence and 
b. 3 of the Usurious Loans Act can be applied to reduce 
the interest. (Iqbal Ahmad, Ag.C.J. and Verma, /.) 

SAHI MAL Manohar Das v, Iltifatunnfssa 
Begam. I LR. (1941) A. 667 = 1961.0.168 = 
1941 A.W.R. (H.C.) 204 = 1941 A.L J. 366= 
1941 A.L.W. 647 = 14 R.A. 129 = 1941 O.W.N. 701 = 

1941 O.A, (Supp.) 874=1941 R.D. 391 = 
1941 A. W.E. (Rev.) 457 = AXE. 1941 All. 293. 

~ 8. 3— Court, if can act suo motu. 

The language of S. 3 of the Usurious Loans Act 
clearly shows that the Court ha* power to act suo motu 
even though the plea is not raised by way of defence. 
(Bose, J.) vSITARAM ShRAWAN v. BaJYA PaRNYA 
BHOI. 196 I.C. 463 = 14 R.N. 49=1941 N.L.J. 194 = 

A.I.R. 1941 Nag. 177. 


as 


amended by 0. P. Usurious Loans 
(Amendment) Act 1934, Ss. 2 (3) and Z-Applica- 

bility of the Act— Powers under the Act, Small Cause 
Coiirts, if can exercise— Ref und , if can be ordered. 

^ The C P. Usurious Loans (Amendment) Act operates 
IS respect of all suits for the enforcement of agreements 

made after the commencement of the Act in respect of 

Joans made eitJier before or after its commencement. 
1 he Act makes no distinction between the types of 

K- 'u all suits 

Which fulfil the conditions necessary irrespective of the 

kind of the Court in which they are instituted. Hence 

a Court of Small Causc-s is entitled to exercise the powers 

conferred by S. 3 (1) (b) of the Act. S. 3 is mandatory 

and the Court is bound to exercise the powers conferred 

the moment the facts bring the claim within the ambit 

of the Act. A refund can be ordered by the Court of 

omall Causes, if the calculations justify it. ( fiose / 'J 

KhiSTY V. Sum RAO, 1941 N.LJ 456 = 

A.I.E. 1941 Nag. 294. 




opening oi transaction — Ground — High rate of interest. 
See 1940 Dig., Col. 1234. SitaraM r. KRiSHNARAO. 

I.L.R. (1941) Nag. 607. 

8. 3 T ransaction **substantially unfair " — 
Interest fixed at Rs. 2 per cent, per mensem — In cate of 
deftuilt it was payable fre^m date of execution of bond 
and not from date of default. 

Where the interest on a bond w.as fixed as Rs. 2 per 
cent, per mensem and in case of default the same was 
payable from the date of the execution of the bond and 
not from the date of the default, the transaction, 
JV unfair within the meaning of S. 3. 

TT.. eibdul Rashid, //.) SiRAj DlN r, 

UMAR Din. 192 I.C. 118 = 13R.L. 361 = 

A.IE. 1941 Lab. 23. 
——and 0. P. Amendment Act (1934), S. 3 (l)(a) 

interest^If bad— Rate well 

u// /« 12 per cent, in case of instalment mortgage bond 
—If unfair 
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WILL. 

1941 O.L.B. 469 = 1941 E.D. 472=1941 O.A. 394 = 

A I.E. 1941 Oudh 468 

WAKF. Mahomedan Law— Wakf 

(*0 Wake acts. 

Waste land EULES(1866^ n Ar 

ofsubstituti by malik and pattl—J f rnocable. 

Where a malik and patel who is the sole proprietor of 
a viHage originally leased under the Waste Land Rules of 

natPi ^ substitute to perform the duties of the 

and perfo^rthe^dulief in^elson 


DSUEIOUS loans act (1918), S. 3. 

^ There is nothing unfair in the charging of future 
interest. When the primary interest is savai in the case 
«f an instalment mortgage bond but the actual 
interest worked out would not exceed 12 per. cent, the 
rate is not excessive. {Bose, /.) PanduranG v 
RamCHANDRA. 1941 N.L.J. 669 ! 

C. P. Amendment Act (1934), S. 3 (l)(a) 

and {\si)^Constructt3n^ Interest, 

The word ‘interest’ used in S. 3 (1) (< 2 ) refers to the 
primary rate secured. Any other clause referring to 
interest payable on default etc., w'ould have to be 

examined under 3 (1) (iS). {Bose,J.) PaNDURANG • ... H=-on. un principle such an 

». RAMCHANDRA. 1941 N.L.J. 669. should not be revocable as there would he 

VENDOE AND PTJS.CSASEB, - As..gnm^nb of ™nt-nnity in the administration 
rights of veftdor under contract of sale — Vendor ShriniwaS V, Rajeshwar. 1941 N L J 385 

incur expenses bcUrc produce, on or delivery of goods | WATEES AND WATEE-COTOSES-Naturai 

^ream What is— Essentials, .yrr 1940 Die Co! 

lyi l.C. 275—7 B.E. 153=A.I.E. 1941 Pat ns 

Col ^^^]940’Dig 

Col. 1235. U. KVaN 2 /. MUN Shejn. 192 l.C. 401^ 

WILL. '«• 

(2) Mahomedan Law- Wiles. 

(3) Buddhists. 

(4) Succession act. 

(5) Hindu Transfer and Be- 
rt , ^ quests Act. 

of-N:pr27onUr%ei ~ 

Perty. out of specified pro- 

vendee — Damages — Measure of. See 1940 Dig., Col. A charge for allowances erantpH , a 
1234 KaRTAR Singh v. Sant Singh. fo the general estate llrh a will may 

• I.L.E. (1941) Lah. 353 = 13 E.L, 418= will may not make prS„ for‘?“hf\''' 

m 1,0. .3 

■« 1940 DiB.."'coTT7‘^A ‘"leP^ndent of 


incur expenses oerorc proaucuon or aetivery of goods 
under contract — Claim by assignee against purchaser 
for purchase price — Purchaser, if entitled to credit for 
payments made by him to obtain delivery. 

Where there has been an assignment of the rights of 
a vendor under a contract for the sale of a commodity 
which can only be produced and delivered to the pur- 
chaser after expenses have been incurred by or on 
behalf of the vendor, in the shape of wages, stumpage 
payments, freight and so forth and the purchaser has 
been compelled to provide these essential payments in 
order to obtain delivery, credit must be given to the 
purchaser, against any claim to the purchase price by the 
assignee by way of security of the vendor’s rights, for 
all payments which were essential to the production of 
the subject-matter of the sale, and without which there 
would have been no sale completed, no purchase price 
payable, and consequently no subject-matter of the 
security. {Lord Russell of Killowtn.) PORT ROyal 

PULP AND Paper Co„ ltd. v, royal Bank of 

Panada. A.I.E. 1941 P.C. 134. of^No provision 'J. 

-Covenant to pay mortgage debt— Default by perty. Payment out of 

-—Damages— Measure of. See 1940 Dig., Col. A charge for allowances j 

KaRTAR Singh V. Sant SINGH^ attach to the general estatP 


A 

•Covenant to pay vendor's creditors— Default by 
vendee— Vendor’s right of indemnity 1940 Dig., 

Toi 1234. Kartar Singh v. Sant Singh. 

Col. ua*!. XV 353 = 18 E.L. 418 = 

192 I.O. 841 = 43 P.L.E. 548. 

■Purchaser undertaking to pay portion of price to 
•^crrfditor— Nature of the obligation created. See 
^ i> A\M Ram 


will. 1940 D r CoV 236 of 

192 1 C. 690=13 E E I89 = ii e"'- 

vendor's creditor— Nature of the obligation created. .y« earlier part—Sul"e^enfd°^’‘“ ‘onferrfd in 

^oanniv Col 1234. ram Chandra w. Ram LAL. ^ ou<t"tg it dmun—Effect 

1940 Dig., Col.^12^ 681 = 191 LC._ 746= where in the earlier par, of a 

an absolute owner of the prooertie * *®8atee is made 
subsequently it is provided^ iL. f! her and 


1235- 13EO 242=A.I.E. 1941 Oadh 114. 

19110.448 13KD of-Kiyayas not 

. Entries Col. 1235. KANHAiy 

parties to it. See 1940 ug, g^g 

LAL». H4MID ^}‘\ ^ g^Uniformity on point in 

.Value to he „atters. 

disput‘~OiscrePanaes » ^ ; agreement as 

Where the various ^^^tom of exclusion of 

to the point in but differ on the question of 

£&»«.»- ^i,u o.wjg3. 

L' ATjr7 FaTIMA. > aft9-l94l A.L.W- 467 — 

16 LUCR. 62b-J.»» 


Kill njanp in - i- — 

effect whatev^ rricl 

Beckett, //.) GaWRI PARSHin and 

rani. 196 I.C. 1V7 = 14’;^,S As R/J 

: Absolute interest to wL!®®* 

lX)ff 'Mdow— 


'Construction 


poor or for any other purpose of nnhr“‘'°" help to 

I!?'”®'' Validity—lfvo^rf'f (loko- 

1940 Dig., Col. 1238. PrabrakhvI^" vagueness. 

LAL v. KaSUMBABAI SAKERC^Nd ' 

^Construction— Construmioif oi^^ ~ ® 253 

another will-Value of. .y,, 1940 Dig^, Cott 239 ' 
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brakuverbai Amritlal z.. Kasumbabai Saker- 

^ , 192 1.c. 431= 13 R.B. 253. 

Constructton-^DedtcoUon to charity—Part of 

hou,,a,r,cta tot., Utaud rontt to be ut.l.sed tor 

p'fT, ';‘‘”-‘<i~Surplut given to legatee- 
ProhtbiUon agatnn al,enation~/Jouse~! f dedicated to 
charity—titate taken by legatee 

A testatrix by her will provided that her sister’s 
daughter whom she called as her ‘'daughter by affection” 
shall take possession of and reside in a part of a specific 

h ihe remaining portion 

of that house which was not to be occupied by the 
daughter should be let out on rent and that the rents 

should be ut.l.sed for certain specific purposes connected 

with a particular religious charity. After further dis. 

positions the testatrix provided that the rerr.ainder left 
after he deducting tne charity expenses, i,e., the surplus 
shall be given to the daughter” (the residuary legaL) 
There was a prohibition against alienation by gift. sale, 
etc. The amount of the surplus was far greater than 
what was required to comply with the directions of the 
esta rix w-ith regard to the religious charities The 
testatrix had no children of her own and she had 
brought up the residuary legatee as her daughter. 

that there was no dedication of the property 
part of It which was directed to be let on rent) to 
charitable uses but only of the income, and that the 
property w-as taken by the residuary legatee subject to a 
charge in favour of the charity. 

Held further, that the prohibition against alienation 
must be Ignored. {Leach, CJ. and Horwtll, y) 

Thiruvengadamudayanaiva V . NaRASIMHa 

SVVAMIAIVA. 63 L.W. 366 = 1941 M.W N. 273 = 
1911 Mad. 591 = (1941) 1 M.L.J. 488. 

— Duty of Court to rcter to will 

as a whole, 

rJl" provisions of a will the Court must 

er to the will as a whole in order to ascertain the 
intention of the testator ; and when considering the 
general residuary clause in a will, the C'ourt must give a 
meaning to the earlier provisions. (GentD /) 

Maohava Rao Administrator gLeral of 
Madras. 1941 m.W N. 773 = (1941) 2 M.L J 677 
Construction— Exclusion of wider, u in case of 

Where a will by a Hindu testator stated that his wife 

tha^ '^as property and provided 
that as long as she will remain chaste and stay in her 

P°~n asamvner' 
Court Ihe ’ iinchastity being established iti 

Court, the next reversioners of the testator sh ill be 

wm "Pon her'hy tL 

niv, « ^ ^ 7.. ShInt! 

16 Luck 414 = 192 I.C. 63 = 1941 O.A. 132 = 

1941 O.L.R. 49-1941 A.W.R. (CO.) 60 = 

13R.O. 301 = 1941 O.WN. 26 = 

. A.I.R 1941 Oudh 353 

legatee. ^ ^^ns and grandsons of 
The words “putra poutradi purush uttaradhikrama” in 
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legatee. They do not import a gift over to the sons and 
grandsons of the legatee when the latter predeceases the 
testator. {Agarwola. J.) JaGaDISH CHANDRA DeO 
DhaBAL DeD V. Rai PaDA Dhul. 196 I C. 66=* 

7 B.R. 993 = 14 R.P. 176= 22 Pat L T. 396 = 

.P , . . AXR. 1941 Pat. 468. 

— Meaning of words— Duty of 

Court. AV. 1940 Dig.. Col 1240. PrabrakuveLa 
amritlal V. Kasumbabai Sakekchand. 

^ „ 192 I 0.431 = 13 R.B. 263. 

Construction-Power given trustees to co-ott 
others in cases of Vacancy-Surviving trustee, if can act 

Where a will charging the income from certain pro- 
perties with the expenses of a trust, provided that ‘if 

one or two of the trustee.s aforesaid die. the remainine 

trustees shall have power to co-opt their disciples as 

vas ^t’" tHat the provision 

was not mandatory but only directory, that there was 

nothing in the will to indicate that the authority of the 

surviving trustee to act was to remain suspended till new 

- luMets in place of old ones were appe^nted. I wa, 
trusHn'^th'^*!'^* ^ surviving trustee can conti. ue the 

trust 1 self indicating an intention to show that the 
conjoint act of the whole body of trustees was necessary 
or he vahd.iy of all or any of the proceedings under 

r.uV o Collister. /.) SOM 

Giri t;. Ram Ratan Giri. 

, 1941 O.A (Supp ) 770 (2')= 

1941 A- L W 921 ^ 1941 A.W.R (H 0. ) 283 = 
1941 A LJ. 660 = A.I.R. 1941 All. 387. 

,>/.r - Draft, ng ' witiou, 
Where it is found that a will has been drafted without 

anv professional aid, undue stress should not be laid on 

words or expressions which might have particular signifi- 
canceff they had been used by a lawyer. {B.nnett 

yy.) ThakuRJI MaHRAJ r. KAII 
INDKA PRASAD. 192 1.C. 89 = 13 R O. 309 = 

1941 O.L R 66= 1940 O A. 1240 = 

1940 O.W.N. 1303 = 1941 A.W.R;ob uL 

A.IR. 1941 Oudh 106. 

- Construction— Prohibition against adoption by 

'"ferred-Principles. Sea 
Hindu Law— Adoption — Widow. 

^ 43BoiaL.R. 483. 

Construction— Property bequeathed to wife and 

liF' J*. » r • a > 


his children by her-Wife and children, xvhether take as 

tenants in common-Wife representing children in prior 
Ittigation—Sale in execution of decree therein, if will 
byia children— Incidents of tavazhi inconsistent with 
provisions in will— Inference— Malabar law. 

A testator bequeathed certain properties by his will to 
his wife and children, one of whom had been born 

Up? ti"' the o'her was born 

later. The will recited inter alia that the bequest was to 

operate in favour of the daughter already born as well 

wif! fK born to him by his 

a c legatees should have joint possession and 
njnynrent holding the properties as his legal represent 

ras'.rapt ’7;. outstandings the wife 

come nf of '•'0 Children who had not 

shTlI^avf/'’'^-'^'*' T® "'fc and children 

was broiiDhr'Cfi!'* *n-I '* fhe present suit 

of'possessfon of partition and recovery 

tiU andfhe r mmK P^°PC''ies on the ground that 
the will ^nr^ a *her took as tenants in common under 

dec,e Obta e ® of a 

r *he basis of a mortgage executed bv 

their father, in a suit to which their mSl^h^r 
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a party, would not bind their shares, she having no 

On the question 

whether the bequest m favour of the wife and Children 
constituted a tenancy in common or whether they became 
]Oint tenants forming a group of tavaihi with the inci- 

dents of a Marumakkathayam tarwad and continued to 

remain so even after the wife married agai-n after her 
nrst husband s death and had children by the second 
marriage, 

^ Hdd, that if a tavazhi was to be understood as con- 
sisting of a mother and her children and descendants in 
the female line, as observed in (1928)I.L.R. 5l Mad. 574 
= 55 M.LJ. 208, the provisions in the will in the pre- 
gent case being in conflict with the underlying idea of a 
tavazhi and the intention of the testator being to be- 
queath the property to his wife and bis own offspring 
by her, ^he beneflciarits took only as tenants in common, 
that being so, the mother could not have represented 
her children (the present plaintiffs) in the previous 
litigation and therefore the sale in execution of the 
decree therein was not binding upon them. {Abdur 
Rahmatiy /.) KRISHNA MENON v. DEVU AMMA. 

(1941)2M.L.J. 287. 

-“Construction — Rules — Intention of testator'^ 

Duty of Court. 

The Court has no power to give effect to a hypothetical 
intention by supplying lacunae in the will and thereby 
making a new will for the testator. The Court cannot 
speculate as to what the testator may be supposed to 
have intended to write. The only intentions of the testator 
which the Court can carry out are intentions either 
expressly or impliedly expressed in the will. No indica- 
tion of intention is sufiicient to induce the Court to hold 
that a certain bequest has been made, unless, as a matter 
of fact, the bequest is made either expressly or by neces- 
sary implication in the will. Necessary implication does 
not mean natural necessity but so strong a possibility of 
intention, that a contrary intention cannot be 
supposed, {I/asim Ali and B. N. Rau, //.) LOKE 
N.^TH MUKHEPJI V. AB4NI NATH. 194 I 0 874 = 
14 R.C. 19 = 72 C.L.J. 362 = A,I.R. 1941 Cal. €8. 

•Construction — Use of words 'malik kamil 

has 
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Where in a will, in the earlier portions a person has 
been described as Manager 'muntazimkar' and it is also 
clear in view of other provisions in the will that the 
testator had no intention of conferring on that person 
any absolute interest or even a life-interest, a declara- 
tion in another portion of the will that that person is to 
be ^malik kamiV cannot confer on him any absolute right 
of ownership or even a life-estate. {Benmtt and 
Ghulam Hasan, //.) ThaKURJI MahRAJ ^ RaJ 
INDRA PRASAD. 1940 O 0 ^ 309 - 

1941 A W E. (C.C ) 15 = 13 R.O 309- 
1941 O.L.R. 69 = 1940 O.W.N. 1303 = 

A.IK- 1941 Oudh 105. 

Executor-Liabillty-Equiuble mortgage-Exe- 

cutor giving secnri.y by deposit of testator s deeds 

toone of his creditors— If assumes personal Itabil ty for 

debt 1940 Dig., Col. 1241. 

BHOY rt. SORABJI BYRAMJI. W41 aA. 610 

1041 ALW 672 = 1941 A. WK.iP.C.} 00- 

1911 P W.N. 570 = 1941 O.W.N. 739 = 
1911 P.w 2 M.L. J. 126 (P.C ). 

E.xecutor— Liability — Mortgage — Executors 

oiviiin security for testator’s debt— Personal Iiabiliiy for 

IWO Dig., Col. 1242. JAMSHEDJEE 

JkeJZBHOV o. wT 739 = 1911 aA. 6^ 

1941 A.L.W. 672=1941 
1941P.W.N. 670= (1940) 2M.L.J. 126 (P.C.). 

Y. D. 1941—78 


Lcgacy-^-Estate made over to legatee— Decree 
previously obtained against administratrix — If can be 

tdder"^ legaiee— Proper remedy of decree- 

The right of a creditor to follow the assets inth® 
hands of a legatee is a right which has to be exercise^^ 
by a suit and cannot be exercised merely by levvine 
execution against the assets in the hands of the legatee. 
A decree obtained against an administratrix cannot, 
therefore, be executed against a legatee to whom the 
estate has since been handed over, and the proper 
remedy of the decree holder is to institute a suit agaiLt 
the legatee for the recovery of the money due to him. 
K^dgley, /.) Debi PROSANNA GhOSE v. Indra 
Narain Pal. 192 I C. 335=13 R.C. 310 = 

„ . ^ C-W.N. 78 = A.I.R. 1941 Cal 27 

ladv and Sick 

investigate before grant of probate 

Where an application is made fo'r the grant of probate 
n common form in respect of a will executed by a 
estatrix who was very old and ill at the time she made 

them creditors, as executors, one of 

them being the largest creditor probate should not be 

that" her investigation is satisfied 
that the testatrix was of a sound disposing state of mind 

and that the will was duly executed*^ accLing to ill 

It IS in the interests of all parties that the Court should 

decide after invj^igation whether the will is valid or 

— Probate—Applicatim for grant ^ff 'pr^aU^^r 

Utters of adm,n,straticn~Scope of inquiry- Power of 

In an application for probate of a will or for the erant 
of letters of administration with the will anneLd the 
sole question before the Court is whether or not the wil! 

IS genuine. It is not open to the Probate Court to decide 
whether or not the property with which a testator has 
purported to deal in fact belonged to him. (MeredHh 

iirAiR rTsr 

1941 P. W N. 334 = A I E. 

Probate— No executor appointed under will— I 
Duty of Court to grant letters of administration with 
will annexed, PRACTICE-COSTS^ Benefi^apv 
PROPOUNDING WILL. ( 1941 ^ ^ M L J 299 

Rivocation^Proof — Revocation rJi.-i 

When may be implied. ^ codicil 

A Court, before holding that a codicil has by neces- 
saiy implication revoked a clear devise Jr. o «.-ii ® 

find definitely that the intention to revoke is clear rr!i 

Raj Rani. 196 i.c. 177= 14 i L irr - 

V Idt ^ dh. 286. 

Validity— Burden of proof- Suit to deri^.^.. -n 

set up by the defendants as not genuine and not vllld 
by reason of minority of testator and absence ? 

disposing state of mind-Onus-LSion “.“"r 
Arts. 92 and 120— Recital in will as to age of testat^ 
Admissibility and value of— Statement not mad^i^ 
testator-Effect. See 1940 Dig., Col. 1243. GnaNa^ 
PRAKASAM PILLAI V. PaRASaKTHI AMMaL. 

A.IR. 1941 Mad 170 
—What amounts to— 'Form of Use nr 

the word "will”— Materiality- Executor— Appoimm^nt 

by implication-Employee in company becoming 
member of provident fund— Declaration in writing 
signed ^nd attested by two witnesses naming his nephew 
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WORDS AND PHRASES. 

as person entitled to receive payment of money on his 
death — Direction that money to be paid to father of 
nephew on his behalf. Sde 1940 Dig., Col. 1244. 

Venkatarama Iyer v. Sundahambal. 

192 I.C. 666 = 13E.B. 273. 
WORDS AND PHRASES — Ahar — Meaning. S^e 
1940 Dig., Cul. 1244. Harihar Prasad Singh v. 
JANAK DULARI KUER. 191 I.C. 275- 

7 B.R. 153=A.I.R. 1941 Pat. 118. 

■ rights, 

Birt rights means under proprietary rights. (Ghulam 
Hasan, J.) BatUL Bandi r. Sri DhaR. 

192 I.C. 269= 13 R.O. 338 = 1941 O L.R. 93 = 
1941A.W.R (Rev.) 19 = 1941RD. 6 = 
1940 O.A. 1293 = 1940 O.W N. 1344 = 

A.IR. 1941 Oudh 189. 

“"Carrying on business*'— If includes service. See 

ASSAM Municipal act, Ss. 3 (15) and 59 (i) (b). 

I-L.R. (1941) ICal. 127. 
"Civil Court’* if includes High Court. See 

Bengal Court of Wards act, S lo (r). 

45 O.W.N. 617 = 73 C.L J. 617. 

Cohabitation — Meaning. See l940 Dig , Col. 

1244. MauNG MAUNG v. Ma SeIN Kyi. 

192 I.C. 49 = 13 R.K. 163. 

■ "Commercial premises*’ — Meaning of—Coffee 

hotel. See ELECT RIC SUPPLY— RULES. 

1941 M.W.N. 253 = C1941) 1 M.L.J. 411. 

• ■‘‘Corruption’’— Meaning. See RANGOON ClTY 

Municipal act, S. 15 (i). 

1941 Rang.L.R. 638. 

—‘‘Debt’' meaning under Bengal Agricultural 

Debtors' Act. See BENGAL AGRICULTURAL DEBTORS* 
ACT, S. 2(8). 

“ 'Emanation — Meaning — Servant or agent to be 

used in preference to 'emanation.* 

The word ‘emanation* is hardly applicable to a per- 
son or a body having a corporate capacity. Its primary 
meaning is ‘that which issues or proceeds from some, 
source' and it iscommonly used to describe the physical 
properties of substances (i’.f., radium) which gives out 
emanations of recognizable ch.aracter. It would avoid 
obscurity if the words agent or servant are used in pre- 
ference to the inappropriate and undefined word 
‘emanation.’ {Lord Luxmoore.) INTERNATIONAL 

Ry. Co. V. Niagara Parks Commission. 

197 I.C. 186 = 1941 O.A. 901 = 
1941 A.WR.(P.C.) 76 = AJ.E. 1941 P.C. 114(P.C.). 

— Meaning of . 

The word ‘‘jote’’ is a perfectly general expression 
meaning tenancy of any kind. {Mukherua, J.) 

Narendra Chandra De z/. Rajendra Chandra 
Chanda. 197 I.C. 46 = 46 C. W.N. 664 = 

LZ C.L.J. 169= A.I.B. 1941 Cal. 606. 

' KarbharV — 'Dastaki* , 

The term ‘dastaki' Is not a term used to denote or 
distinguish a malik patel, and the term 'katbhari' does 
not connote an agent of a malik but a working patel. 
{Greenfield, R,A.) KaLYAN GOPALRaO v. KaMRAO 

Sitauam. 1941 NLJ. 566. 

* Khairat — Meaning. 

The basic idea of khairat is a relief of the poor and 
the sick. {Bajpai and Das, J Jf) MAHOMED YuSUF 
V. AZIMUDDIN. I.L.R. (1941) All. 443 = 

1941 AL W. 609 = 1961.0. 324=14 R A. 145 = 
1941 A.W.E (H.C.) 176 = 1941 O.A. (Supp.) 400 = 

1941A.L.J 269 = A.I.R. 1941 All. 236. 

‘‘Kuhl’’— Meaning of. See 1940 Dig. Col. 1244. 

Dhani Ram v. Hamira. 191 i.c 734 = 

13 R.L. 830. 


WORDS AND PHRASES. 

‘ -‘‘Lands’’ — Meaning — If covers bed of river 

See Bengal Land revenue Asssessment(Resum- 
ED Lands) Regulation. A.I B. 1941 Cal. 620. 

■ —Malik — Malik kamil — Meaning of , 

The word is not a term of art implying full 
proprietary ownership free from any limitation. On the 
contrary it is a term which has to be interpreted accord- 
ing to the surrounding circumstances of each case. The 
addition of the word does not have any sensible 
effect, although it is doubtless a slightly stronger form 
of expression to say that some one is malik kamil or 
absolute owner than that he is only malik which in 
proper cases would also mean absolute owner. {Yorke, 

/.) HuzuR Ara Begam V. Deputy Commissioner.,' 
Gonda. 196 I C. 787= 1941 A.W.B. (C C.) 274= 

1941 O.L.B. 764= 1941 O.W.N, 906 = 
1941 O.A. 621=A.IB. 1941 Oudh 629. 
“Matahtdar. 

Matahldar cannot be said to mean only a subordinate 
proprietor and not an under-proprietor. {Ghulam 
Hasan, J.) BaTUL BaNDI v. Sri DHAR. 

192IC. 259 = 13 BO 338 =1941 ED. 6 = 
1941 O.LB. 93 = 1941 A.W.B. (Bev)19 = 
1940 O.A. 1293 = 1940 O WN. 1344 = 

A.I.B. 1941 Oudh 189. 
"Money lender’’— Who is. SeeC.P. MONEY- 
LENDERS ACT— Applicability. 

1941 N.L.J. 194. 

Nadi— Meaning. See 1940 Dig., Col. 1244. 

Harihar Prasad Singh v. Janak Dulari Kuer 
191 I.C. 276 = 7 B.R. 153=A.I.R. 1941 Pat. 118. 

Nala— Meaning oh 1940 Dig., Col. 1244. 

Harihar Prasad Singh v. Janak Dulari Kuer. 
191 10. 275=7 B.R. 153 = A.I.B. 1941 Pat. 118. 

-'Niinkar — Meaning of. 

No doubt the word ‘‘nankar” literally means "rent 
free". But it can be used in a technical sense to mean 
a tenancy, where the tenant enjoys the rent as wages for 
the services he renders to the landlord. {Mukherfea. /.) 

Narendra CHANDRA De Rajendra Chandra. 
Chanda. 197 I.C. 46 = 45 C.W N. 664 = 

75 C.L.J. 159 = A.1.R. 1941 Cal. 606. 

'National laV) of propositus — Meaning, 

In the English Courts phrases which refer to the 
national law of a propositus should prima fade be con 
stiutd not as referring to the law which the Courts of 
that country would apply in the case of its own national 
domiciled in its own country in regard (where the situa- 
tion of the property is relevant) to property in its own 
country, but to the law which the Courts of that country 
would apply to the particular case of the propositus, 
having regard to wh.it in their view is his domicile (if 
they Consider that to be relevant) and having regard to 
the situation of the property in question (if they consi- 
der that to be relevant). {Lord Justice Clausonf) 

Kotia E'. Nah.\s. A.I.E. 1941 P.C. 139 (P C.). 
^‘‘Officers of Crown'*— Meaning See BENGAL 

Cess act, Ss. lOO and io8 {b). 

AI.R. 1941 Pat. 306 (SB.). 
"Permanent appointment’’— Meaning of. See 

Master and servant— "Permanent appoint- 
ment or employment.” 7 Cut.L.T. 67. 

— ■ Phal phuV' — Meaning — If coi'ers resin of chil 

tree. 

The expression phal phul’’ does not cover resin extrac- 
ted from a chil tree. The widest meaning that could 
ic given to that expression is the normal annual proeluce 
of the tree, such as the leaves, flowers and fruits which a 
tree produces every year. Resin is an exudation found 
in the sap wood of the chil tree and as such U is not part 
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of the normal annual produce of the tree. ^Mitchell, F. 

c.) Harsaran z/. Devi Saran. 20 Lah.LT 61 

“Pergunah‘’and “Taraf”— Meaning of. See 1940 

Dig., Col. 1245. Midnapore Zemindary Co., Ltd 
■V. Bijoy Singh Dudhuria. 193 I C 578 = 

13 R.C. 420‘=A.LR. l94l‘Cal. 1. 

Private street^' — Meaning. See Calcutta 

Municipal act, S. 3 (54). 45 O.W.N. 413. 

• — “Purushanukramah” — Meaning. See Hindu 
Law— Will— CONSTRUCTION. 72 C.L.J. 348. 

WORKMEN'S COMPENSATION ACT (VIII OF 
1.923), Ss. 2 and disablement — Compensation 

— Injuries mentioned in Sch. I — If can result in total 
■disablement. 

Where there is total disablement compensation as 
■laid down in Sch. IV — Workmen's Compensation Act, 
has to be paid and in the case of partial disablement as 
laid down in Sch. 1. Sch. 1 contains a list of injuries 
deemed to result in permanent partial disablement, but 
it does not mean that the injuries therein de.ecribed 
-cannot amount to total* disablement. Where the 
Medical Board reported a turner 'to be completely and 
permanently incapacitated for further service of any kind 
in consequence of multiple fractures of tarsus and 
metatarsus bones of left foot*, it was held that the injury 
must be taken to have resulted in total disablement and 
that compensation as provided for in Sch. IV should be 
awarded. {Pollock, /.) PROVINCIAL GOVERNMENT, 
C. P. AND BERAR V, JANARDAN GaNESH. 

1941 N.L. J. 532. 

; S. 2 in)— ‘PVorkman — Licencee upon mine paid by 

piece work rates. 

A mere licensee upon the mine who is paid by piece 
-work rates for the work which he did and over whom 
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there is no control by the mine authorities is not a 
■^workman’ within the meaning of the Act. {Roberts^ 
•C. /., Dunkley and Blagden, //.) Ma Htwa YiN v. 
MaUNG Thet HNIN. 192 I.C. 728 = 13 R.P. 192— 

A.I.E. 1941 Rang. 61 ( S B.). 

S 3— Construction— Conditi ns for award of 

compensation-‘‘Arising out of and in the course of em- 
nloyment" — Meaning of. See 1940 Dig., Cc-I. 1246. 
Becharam Mallick z/. KhaS JOVRAMPUR 
•COLLIKRY. . . 22 Pat L.i. 

s S (D— Accident arising out of and in course 

of employment as workman. See 1940 ^^47. 

KhaiROJ Jama v. Matardin. 42 Cr.L.J. 66. 

S 3 (1), Proviso (5) (ii)— Conditions to be 

fulfilled before proviso can operate in employer s favour. 
% mo Dig.. Col. 1248. KHAIROJ Jama .. Matar- 


DIN. 


42 Cr.L.J. 66. 


Q •K(^'\(%\^APPlicMity— Claim for compen- 

in Umine-.y«,V /vr- 

'^Tclaim for compensation which has been rejected 
would be a claim instituted before the Com^ 

nfissioner so as to ‘^^^.“P^ATand fo bar^ a\dt 

of the Workmen sCompensaH^ /.) 

for damages in a vttcpappaN CHETTIAR. 

ALAGAPPA N 910 = (1941) 2 M.L J 665. 

s 8 (sW'Variatfon of ciVcumstances:;-Dea^h 
of some of in^favour'tT surviving dependant 

OF KAHIM BOX V. JAMES FlNLAY^ ^ ^ 

____S 10 — 

/\;aes!,ly later on-Time for 

Jevehping serious consequence 

notice. 


WORKMEN'S COMPEN. ACT (1923), S. 12. 

_ Under S. 10 of the Workmen’s Compensation Act, it 

IS not necessary for a workman to give notice of every 
trivial accident to which he maybe subject. But a 
workman is bound to give notice of any accident which 
IS not merely trivial and it is not open to him to decide 
whether It is likely to give rise to a claim for compensa- 
tion.^ If an accident, too trivial in the first instance to 
require notice, subsequently develops servious consequen- 
ces, the obligation to give notice as soon as practicable 
would be met by giving notice when the consequences 
ensue. Until then there has not really been an accident 

vlrTopT/’ Ahmedabad 

Works, ltd. ^ Maganlal 
KeshaVlaL. 196 I c. 252 = 14 R.B. 118 = 

43 Boin.L.R. 611 = A.I.E, 1941 Bom. 296. 
— — S. 10 (1)- ^'Claim for compensation' —Meaning 
of formal claim— If condition precedent to taking of 

proceedings, * ' 

f “claim for compensation” in S. lO (1) 

of he Workmen s Compensation Act means a claim made 

t The claim for compensation 

is of the nature of a plaint without which no proceedings 

° compensation are maintainable; and 
unless there IS a formal claim for compensation, the 
Commissioner cannot make any enquiries or conduct any 
proceedings. {Horwill. J,') ALAGaPPa MUDALIAR z- 
VEERAPPAN CHETTIAR. 1941 M.W.N. 910 = 

S lOfO'i c . 2 M.L J. 665. 

snorkman- 

Notice of accident to a fellow workman or co-empicyee 
IS not a sufficient compliance with S. 10 (2) of the 
\\orkmen s Compensation Act. (^Beaunsonfc j. aid 

Maekhu, J.) AHMEDABAD VICTORIA IRON WORirC 

ltd. .. Maganlal Keshavlal. 1% I a 252= 

14B.B. 118 = 43 Bom.L.B, 611= 

„ ^ . A.I.B. 1941 Boin.296. 

S. 12 AppheabtUty and canstruction—Sellim 

asent agree, m to take delivery of goods from malm- 

facturers gMowns— Employment of contractor for 

suchwoek-Workmcn employed by contractor in feh 

work- Acc, dent resulting in death-Liabil.ty of selling 
agent for compensation. ^ 

The respondents who were the sole selling agents of a 

mi 1 company manufacturing'cloth. According to thete°ms 

of the agreement between them the t mcicrms 

take delivery at the mill's godowns whereThe^m'^li^^t^ 
them, and to sell them at a%hop in BomVav 
transport from the mill’s godowns to thf ce^i- 

Shop On 30-8-1939, ?he respon^^^fs^J^^^J/f-- 

cloth from godowns^o^^'eshora^d^'T^^^^^^ 

t^hti'i^^rtr';.^ ri 

cleaner was accidentally killed. The appellan^r^f 
a claim for compensation against the resnnnH 
S. 12 of the Workmen's Compensatiorrt 
//c'/f/, that.on the construction of the 3aree,yvas . 
work of the leVndents must include remLing g^ds 
from the mill company’s godowns to the shon J 
respondents (selling agents), and such wofkT? .I*!" 
formed part of the business of the selling ae^ntfs ^ 

an essential part of it, and the lespondems cou“d no? 

therefore escape liability by employing a cnntrJ? ^ 
do such work; (2) that the work.^Mch 
done by the contractor at the time when the ? 

occurred, was work ordinarily done by the ..V 
agents, and therefore the respondents were liahi^ s=*“ng 
compensation to the appellant for her 

son s death. 
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WOEKMEN'S COMPEN. act (1923), S. 19. 

and Sen, JJ) BaI 

Kokilabai V . Keshavlal MangaldaS & Co. 

in ,1 43 BomL.E. 985(F.B ). 

comPtmati ^^—Cammuuoner for workmen's 

Cade S. 115. Court or persona designala-C. P. 

clelr'; ‘,h' Compensa.ion Act 

arly sliuns that the matters which are set out in S 19 

Fud commissroner 

un r ' them he is performing 

Su e n from f 

his iurisrhrr^^ authority and in exeicising 

h s jurtsdtctton he has the sanction of the law behind 
him. 1 he comnnssioner acts as a Court and is a cZt 

a^errnltfdT.'aT'r"''^''"- merns 

persm indicated in a statute or legal instrument not 

class^^^f ofticial designation or as one of a 

necessa' Po"®r-s as a Court, the 

nece sary implication is that the jurisdiction of the 

Court IS enlarged and its decision is subject to al the 

me, dents of such jurisdiction. If the powers are confer 

red on him not as a Court he is a mere persona des.g- 

nala and his'^decisioii will not be subject to the inci- 

dse ' Th f.®”"''''-''*'’" r*® 'f'® Court ordinarily exer- 
■ e . There is no real antithesis between “Courfand 

p rsona drstpnala-, in other words even a persotia desip- 

na‘a may be a Court. Whether he is a Court or not 

depends upon his powers and the functions that he has 

discharge. The exp,esi\on persosia desegsiata cannot 

be appropriately used with reference to a commissioFFj 

appointed under the Workmen's Compensation Act 

because the Act does not single out any person by his 

does'it FaTd"?"" 1° commissioner, nor 

comtniil^ne;: =«PP°-.ed as 

Whether the conimis.Moner is a Court 
subordmatetothe High Court within the meaning of 

• ilD, I . Code# O I ah j 

Mattohar Lall , J J DlRJi r-. GOAUN. ' 

20 Pat. 373= 92 I,C 217 = 7BR 353= ' 

21 PnfT rp 1000=13 R.P.438 = 

Pat.L T. 1067 = A I.R. 1941 Pat. 65 (P.B.). 

missin 8 (8)-M(,ney allotted by Com- 

grLron ,^^ '“‘‘‘'r^-l'-ment d.sLsalZ ' 

LerdL ^te '"", f" into merits- , 

sation on l!'*' rejects a claim for compen- f 

wZnFen' of limitation under .S. 10 ( 1 ) of the \ 

in m ^ ^"mpensation Act after condoning the dehv 
merilf "'the' without giving any decision on the c 

rDD icint I " i"' 'be remedy Of the “ 

applicant is to appeal to the High Court under S 30 of ‘ 

^ (1941) 2M.LJ.665 , 

... / ■ of Iaw-F,„ding of sufficient o 

10-0, ^rH 

appeal. ovsdence to tupport-lnterference in ( 
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Zaildae. 


if The question whether there was any evidence justify- 
1 '"® ^ finding of sufficient cause for not giving the notice 

I. requtred by b. 10 of the Workmen’s Compensation Act 
s ts a question of iaw on which the High Court will inter- 
. fere With the 6nding of the commissioner for workmen's 
compensation in appeal under S. 30 of the Act. (Biau- 

i Ahmedabad Victoria 

9 Iron Works, Lid. v. Maganlai. Kfshavlal 
r 196 I.C. 252=14 R B. 118 = 43 Bom IiR. 611 = 

^ A.I.R. 1941 Bom. 296. 

^ WORKS OF DEFENCE ACT (1903). S. 23- 
j Compensation— Market value— Relevant date— Earlier 
and later declarations. LAND .ACQUISITION ACT 

’ 23 (1) and Works OF Defence ACT, s. 23. 

[ „ 1941 Rang L R. 40. 

' f93m^ (BUEMA) ACT (III or 

^ lyjo). Sfi? Burma acts. 

, ZAILDAn-Appoi,stmes,t-Con/idenlial police records 

" if can be dtsenssed. 

The introduction into a Zaildari case of matters con- 
tained in confidential police fecords. which can only be 
known 10 the candidates by illicit means is undesirable 
and It IS equally undesirable that the confidential reports 
of individual subordinate officers of the Police Force 
should be discussed in open Court. The Collector in 
IS capacity as District Magistrate is head of the Police 
Force in his district, and this fact is by itself suffi- 

cient guarantee that an undesirable police record is not 
overlooked. {^Mitchell , F .C NaSRUI LaH Khan z' 
Mohammad Nawaz Khan. 20 Lah.L.T. 41 * 

-Appointment of ^ Considerations ^ FePre^ 

sentation of predominant tribe — Land Revenue R. 5. 

In Land Revenue R. 5. the extent to which a candidate 
IS by race or otherwise fitted to represent the majority of 
the agriculturists in the zail is only one of the four itLs 
specihed as matters which have, among others, to be 
considered. It is not an inflexible rule that the zaildar 
should belong to the predominant tribe in the zail 

(Alan M.icMl, F .C .) MaqbuL AH.MADt,. M.^A 

^ . 20 Lah.L.T. 49. 

Appointment of — Promotion of su fed posh. 

It is the practice that a sufedposh who has rendered 

meritorious service in the minor office should receive 
promotion to (he post of Zaildar. {A/an MitchelL F 

C.) Maqbul Ahmad z/. mirza Khan, 

20 Lah.L.T. 49. 

■ Appoi nt ment — Principles g<n>ernin e. 

The two main principles governing the appointment of 
zaildars aie (1) that normally the choice of the Collector 
should not be upset on appeal, and (2) that other things 
being equal the first claim to the office of zaildar is that 

of a person already holc.ing the office of sufedposh in 

the zail. {MtuheH, F,C\) DIDAR SlNGH r’. BALWANT 

, 20 Lah L.T. 148. 

iselectum — NonAambardar^ Apprcitsl of his 
candidature — Duty of Commissioner, 

It is now settled law that in choosing a zaildar or 
sufedposh the field of selection should not be widened 
by the inclusion of non lambardars without good reason, 
and that the Commissioner should not accord approval as 
a matter of course but only after satisfying himself that 

are really suitable* 

if Nasrullah khan t'. Mohammad 
Nawaz Khan. 20 Lah.L.T. 4U 
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reopen transactions. 

Ihe Court has no jurisdiction to make an order which 
•would in effect be an order reopening the accounts 
-which were already dealt with in the master’s certificate 
•and reopening the question of remuneration which the 
master allowed to a receiver in an earlier partnership 
^it between the bankrupts. Re Kay and LOVelL, 
Trustee v. Moore and Quaife. 

(1941) 2 AIIE.R. 67 (Ch.D.). 

COMPANIES — Company in insolvent circumstances 

Issue of debentures creating floating charges — Arrange- 
ment not bona fide for benefit of company — Validity- 

Where debentures are issued by a company in insol- 
vent circumstance within six monthsof its winding up the 
test for deciding the validity of such issue is whether the 
transaction is to be regarded as one intended bona fide 
ior the benefit of the company or whether it is intended 
merely to provide certain moneys, not for the benefit of 
the company, but for the benefit of certain creditors of 
the company. Where the effect of the issue of the 
•debenture is to procure the payment to certain of the 
•directors in preference to other creditors of the company 
of the sums due to them the floating charge created by 
the debenture is wholly invalid. Re Destone Fabrics, 
LTD. (1941) 1 All. E E. 545 (Ch D.). 

■ - Voluntary winding up — Debts incurred before 
and after — Priorities, 

A liquidator in a voluntary winding up may without 
.any sanction carry on the business of the company so 
far as may be necessary for the beneficial winding up 
thereof. If, in the proper exercise of this statutory 
power, he incurs obligations, those to whom he incurs 
them are entitled to be paid out of the assets of the 
.company in priority to its creditors at the commence- 
ment of the winding up. There can be no question of 
the two classes of creditors ranking pari passu. If the 
•condition is fulfilled the post liquidation creditors come 
■first. If it is not they do not come in at all, or at any 
rate not until the preliquidation creditors have been 

satisfied. Re GREAT Eastern Electric Co. 

(1941) 1 Ail. E.R 409 (Oh D.). 

■COMPANIES ACT (1929), S. 29i— Application for 
avoidance of dissolution — Limitation, 

The period of two years, for making an order declar- 
ing a dissolution void, is to be decided by taking the 
period between the date of the dissolution of the com- 
pany and the date when the application under S. 294 of 
the Companies Act, 1929, is made. The order itself on 
such application need not be made within two years. 
(S. 294 provides that the Court can declare 
the dissolution of a company void at any ^^thin 

two years of the date of the dissolution.) ^^ bEAD, 

T -.p (1941) 2 All E.R 466 (Ch.D.). 


COMPANY IN IsIQmVATION—Cfnsuccessful pro- 
ceedings by and order for costs against—Bank account 
in liauidatoPs name — If can be attached. 

Where there was an order for costs against a company 
in liquidation which took out unsuccessful proceedings, 
;the persons entitled to costs sought to attach moneys m 


CONTRACT. 

a bank account standing to the credit i* ■, 

field, that there was no rerat?on.L r ? ^*?^'dator. 

customer or debtor and creditor between I 

the company and the amount cann^^ 

Foil." 09|8 A‘'kb- 

(1941) 2 AIL E.R 11 fn A ^ 
CONTRACT_.^^.«„„, ^ 

(amount as liquidated dnmares^^'Dn»,..r. ' 

-Test for enforceability. ^<^^^<^Ses or Penalty^^ 

Agreed liquidated damages if to ^ j 

the result of a ‘‘genuine 
They do not include a sum fixed in terror,, 
breach of contracts of many varying degrees 
ance the possible damages from which Lit ^ 
to the fixed sum. and which obvionl have 
been estimarnd by the contracting parties Wh° 
sum agreed js a penalty whatever it may be calri • 
agreement then the penal stipulation will ‘he 

forced. Michel Habib,/ Sheikh SulLmTn 

^^7 (P.C.). 

skip— Burden of proof as to absence of ncf/ 

The appellants chartered their 
wood to the respondents to carry a c^roo''/ 
in South Australia to a British ^Port ^ A 7”^ 
her arrival off Port Pirie but days after 

“arrived ship,” a violent Snd un^^ ^ 

took place on board. The damape explosion 

steamer by the explosion was such ali 
commercial object of the adventure T 
the charterers for damages, the shipowner”« VI 
they were absolved from all furthe? Jiahif.^, claimed that 
that the burden was on the 
frustration to prove negligence or defaui^^^^i^ denying 
setting up the plea. Frustration will exmc 
formance unless it is proved to be “on-per- 

sion of Court of Appeal. (1940; 3 All E r" 
and that of Atkinson. (1940) 2 All E r Iv' 
CONSTANTINE S.S. LINE z/. ImperiIt c 
CORPORATION. (1941 ) 2 

Damages— Railure to deliver goods— r 

operation of editors who had written 
in their periodicals — Damages— Ri^^e 

Theplaintiffswho were suppliers of cosmetics f .u 

public contemplated putting on the market ^ 
summer cream in small attractive containers suft^ki 
ladies to carry about in their hand-bags. The niti 
managing director secured the co-operation of 
beauty editresses to write “puffs’* of the product 

-l..^ In /-r,lMrr,rv ^ I-*UUUCt and 


also include in their columns particulars of a half 
offer which said in subtance “post me your name^^*^ 
address together with 7y. in stamps, it will be sent”fn 
you by return.’" In response some 3 000 orders we 
received. The plaintiffs had entered into a contra!^ 
with defendants tor the supply of 10,000 of these con 
tainer? which had to be specially made, and were not 
available in the market. In an action for damages for 
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breach of the contract to supply the containers, claiming 
hiUr alia damages for the loss of the future co operation 
of the editresses, 

Held, that the plaintiffs were not entitled to damages 
for loss of co-operation of the editresses in the absence 
of proof of essential facts to support such claim as one 
for loss of reputation. The mere fact that pecuniary 
loss is brought about by the loss of reputation caused by 
a breach of contract is not suflBcient to preclude the 
plaintiff from recovering in respect of that pecuniary 
loss. To recover damages unde^r this head the plaintiff 
must prove with sufficient certainty (l) the occurrence of 
the pecuniary loss, and (2) that such loss was within the 
contemplation of the defaulting party at the time when 
the contract was made. FoamiNaL, LTD v. BRITISH 
Plastics, ltd. (1941) 2 All.E E. 393 (K.B.D.) 

Formation — Order for goods on the understand- 
ing that the balance of purcha.'e price can be had on 
hire purchase terms — How far a completed contract. 

The plaintiffs wished to acquire a new motor van, 
giving in part exchange an old van. On 23- II — 1937 
an interview took place between the partner of the plain- 
tiff firnj and a representative of the defendants. On the 
following day the defendants wrote to the plaintiffs a 
letter giving a quotation for the van proposed to be 
acquired by plaintiffs and the allowance to be made for 
the old van on 6 — 12 — '937 in an interview the offer 
contained in the letter of 24 — 11 — 1937 was accepted by 
the plaintiffs. On 7 — 12—1937 defendants wrote to i 
plaintiffs thanking them for the order and asking them 
to send the official order to complete their records. This 
request was complied with by letter dated 8 — 12 — 1937 
in the following terms : “We beg to acknowledge re- 
ceipt of youi acceptance of our order for vehicles as per 
specifications sent on Nov. 25.” This order is given on 
the understanding that the balance of purchase price can 
be had on hire purchase terms over a period of 2 years 
Throughout the negotiation the plaintiff wanted to pur- 
chase on hire purchase terms and there was never any 
question of an out and out purchase by the plaintiffs. 
The defendants repudiated the transaction and in an 
action for damages for breach of contract, 

Held, reversing the decision of the C. A. in (1940) 1 
All. E. R. 59 that the crucial sentence. “This order is I 
given on the understanding that the balance price can be 
had on hire purchase term^” was so vaguely expressed 
that it cannot standing by itself be given a definite mean- 
ing. As there was no consensus ad idem there was no 
contract and therefore no Irreach. Scammell v. 
OUSTON. (1941) 1 All.E.R. 14 (H.L.), 

' —Railway ticket — Conditions printed on back 

Pfotice drawing attention to it blotted out by date stamp 
— Effect.. 

Conditions were printed on the back of the railway 
ticket referring passengers to conditions contained in the 
railway time tables and bills protecting the railway com 
pany against claims for damages for negligence. On the 
ticket issued to the plaintiff the words "For conditions 
see back’’ were blotted out by the date stamp which was 
pul on the face of the ticket. In a claim for damages 
for injuries sustained by the plaintiff by falling into a 
hole while she was leaving the station, by reason of the 
defendant’s alleged negligence in leaving the hole in a 
passage. 

Held, that the railway company did not do that which 
was reasonably sufficient to give the plaintiff notice of 
the conditions and therefore the plaintiff was entitled to 
recover damages. SUGARS. LONDON, Midland & 

Scottish Railway Co. 

(1941) 1 AU. E.R. 172 (K.B.D.). 


-Restriction on dealing with goods except under" 
licence under war emergency legislation — Whether 
excuse for non-performance. 

Under a contract dated Aug. 3, 1939, sellers agreed to 
sell to buyers a quantity of butler beans to be shipped 
from ports in .Madagascar to London as per bills of 
laJing dated or to be dated October/November 1939. One- 
of the conditions on the back of the contract provided 
that sellers were to give notice of appropriation and 
tender documents. Before the due date war broke out 
and by food control legislation buying and selling cereals 
outside the United Kingdom without a licence was 
forbidden. The sellers did not apply for the necessary 
licence by the due date for appropriation and tender. On 
Feb. 14, 1940, the sellers made enquiries from the Cereal 
Control Board who replied that on the outbreak of the 
war private trading ceased. It was argued on behalf of 
the sellers that licence would have been refused even if 
they had applied before the due date and that they w’ere 
excused from performing the contract. 

' Held, the sellers having failed to take the steps 
necessary to enable them to perform their contract by 
applying for a licence they are not excused from per- 
formance of the contract. Taylor & Co. r. Landa- 
NER & Co. (1940) 4 All E.E. 336 (K B.D.). 

CONTRACT OF SERVICE FOE A lEZU-SaU 
of business before exptry of term and vendee not regui'- 

ring the services^Claim for damages. 

Plaintiff entered into a contract of Srrvice with the 
defendants by which he was appointed as sub-editor of a 
specific paper for a period of two vears from 1—9—193^ 
*0 3l ^ — 1940. On 11—6 — 1939 the paper was sold to 
another company which did not retain the services of the 
plaintiff. In a claim for damages for breach of contract, 
that the saleof the newspaper operated as an 
improper dismissal of the plaintiff and that the plaintiff 
was entitled to damages up to the date when the broken 
contract would have expired. Normally a servant, so 
long as he continued to be paid the stipulated salary, can 
have no 1-gal complaint notwithstanding that owing to 
the action of the employer he was left with nothing to 
do. Only in certain exceptional cases there i? an obliga- 
tion to provide work. COLLIER v. SUNDAY REFEREE 
PUBLISHING Co., LTD. (1940) 4 AU E R 234= 

(1940) 2 K.B. 647^ 




In construing S. 22 (1) of the Copyright Act, 1911, 

It IS convenient to disregard the double negative and 
treat the section as though it read '‘The Cop)right Act 

shall not apply to the designs of works used or intended 
to be used as models or patterns to be multiplied by any 
industrial proces.s ^Yhere the designs of such works are 
capable of being registered under the Designs Act " 
Design” may be embodied in a sketch illustrative of 

the model itself. in a sketch of a brooch or doll or 

in a brooch or doll itself. Unregistered designs are not 
subject of design copyright. But original sketches or 

cartoons not used or intended to be useti as models or 

patterns to be multiplied by any industrial process, 
retain their copyright and their owner can prevent 
infringement of such right. King FEATURES v. KLEE- 
MAN, LTD. (1941^ 2 AllE R. 403. 


COSTIS— Appeal by non-party^Dismissal—Order for 
costs against solicitor personally who launched the 
appeal — Jurisdiction. 


Where an appeal by a non-party is dismissed as 
wholly incompetent the proper order and indeed the 
only order as to costs which the Court can make must 
be an order, against the solicitors petsonallj who 
launched the appeal. The Court has jurisdiction over 
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them and can order them to pay costs, MuRFiN v, 
AS^Bridge. ^ (1941) 1 All. E.R. 231 (C A.). 

Solicitor s lien on costs ordered to be paid to 
his client — / f property recovered or preserved'* within 
the meaning of Solicitors Act (l932;, .S'. 69 — Solicitor's 
common law right. 

By decree w/// in a divorce petition the husband the 
petitioner was ordered to pay bis wife's taxed costs. 
The intervener in the wife's cross petition had previously 
been dismissed from the suit with costs against the wife. 
The wife’s costs were taxed at the sum of ;^S26“l5 10 
to meet which there was a sum of £550 in Court. 
The sum was paid out to the appellant who was the 
wife’s solicitor leaving a balance of £276-15-10 
unprovided for. On July 31, 1940, an order was made 
for payment of this balance to the appellant by the res- 
pondent. The costs of the intervener were taxed at 
£302-1-11 and by a document dated July 3.1940, 
the intervener assigned this sum to the respondent in 
consideration of his paying her a like sum in cash. The 
appellant took out a summons on August 23, 1940. for 
an order that he should have a charge to the extent of 
£ 276-15-10 upon the costs ordered lobe paid by the 
respondent to his wife. 

J/eld, that without deciding whether costs were not 
“property recovered or preserved*' within the meaning 
of S^jlicitors Act (1932), S. 69 the solicitor's claim couM 
be made at common law for a charging order on a sum 
ordered to be paid as costs. CAMPBELL v. CAMPBELL. 

(1941) 1 All.E R. 274 (C.A.). 

DAMAGES — Defamation — .\ward of damages by trial 
Judge — Appellate Court’s power to review. See TORT 
—Defamation-Damages. 

(1941) 1 All. E E. 297 (C.A.). 

DEED — Rectification — Evidence of miUake — Burden. 

A person who seeks to rectify a deed upon the ground 
of mistake must be required to establish, in the clearest 
and most satisfactory manner that the alleged intention to 
which he desires it to be made conformable continued 1 
concurrently in the minds of all parties down 
to the time of its execution and also must 
be able to show exactly and precisely the form to which 
the deed ought to be brought. For there is a materia) , 
difference between setting aside an instrument and recti- 1 
fying it on the ground of mistake. In the latter case 
mutual and concurrent intention of parties must be 
established. FredenSen «/. Rothschild. 

(1941) 1 AU. E.E. 430 (Ch.D.). 


EASEMENTS. 

merely the financial position and provided for the child 
and that he W'as under a misapprehension that the deed 
will not bar his petition for divorce based on the deser- 
tion. 

Held, that the deed prevented the desertion from con- 
tinuing and was a bar to a decree for dissolution. LONG 
z;. Long. (1940) 4 All E E, 230 (C.A.-) 

-Deserti on — Marriage contra ct providing that 

matrimonial home was to be at wife's place of 
business — Effect on husband's right to dictate where the 
^ matrimonial home is to be — Refusal by wife to move to 
I house selected by husband — If desertion — Agreement— If 
I opposed to Public policy, 

j Where before marriage the husband had agreed that 
the wife shall continue her own business and to make 
the business premise.s the matrimonial home the husband 
cannot subsequently insist on his right to select the 
matrimonial home and if the wife refuses to move to 
i the home selected by him charge her with desertion, 
i There is nothing opposed to public policy in such an 
agreement and the husband by making it an excuse to 
: stay away from the wife i.s guilty of desertion KING 
King. (1941) 2 Ail E.R. 103 (P D.A.) 

• Matrimonial Causes Act, 1937 (C. 57), 6 '. 5 (l) 

! Judicial separation— Grounds for — "Might have been 
presented" — Meaning. 

S. 5 ( 1 ) of the 1937 Act provided that a petition for 
judicial separation may be pre.sented “bn any grounds 
on which a petition for divorce "might have been presen- 
ted," It was suggested that the words mean “might 
have been presented before the passing of the Act." 

Held, that three years desertion immediatey preceding 
the presentation of the petition was a ground for judicial 

I separation, Chadpdrn v . Chadburn. 

(1941) 1 All. E.R. 407 (P.D.A.). 


DIVORCE — Adultery^Mere statement by wife that 
co-respondent and not the husband was father of her ex- 
pected child — Admissibility to prove adultery. 

Except admissions made by the wife in the form of 
statements that the co-respondent and not the husband 
was the father of her expected child, there was no evl- | 
dence of adultery at all in a husband's petition for 
divorce against the wife. On the question of the ad- 
missibility of such admissions in view of Russell v. 

Russell, , j . . .. j * 

Held, that so long as the admissions are not used to , 

Drove non-access or non-intercourse, the statements ; 

Ending alone are admissible and quite sufficient to ; 

support a finding of adultery. FRAMPI^N z; Framp- 

tON and BUSHELL. (1941) 1 All. B.E. 305(P.D A.). 

pggd of separation after desertion^Misapprehen- 

)ion of petitioner -Cannot prroent its barring a dis- 

^^^Afwrthe wife had deserted her husband without just 
cause, the parties entered into a deed of separation reci- 
ting the desertion and agreeing to live apart. The hus 
band alleged that the deed was intended to regulate 


^^ife 5 Petition for divorce based on presumption 
of husband s death— Decree Husband found to be 

alive — Decree to be rescinded. 

On a wife’s petition for divorce a decree w/W was 
passed on the presumption that the husband was dead. 
On an intervention by the King's Proctor for rescinding 
the decree on the ground that the husband was alive, it 
was contended for the petitioner that the presumption of 
death was a ground for divorce and the fact of death 
was not material. 

Held, that there was good cause for rescinding the 
decree nisi and not to make it absolute. The procee- 
dings cannot continue on the footing of the presumption 
of death of an individual who is admittedly alive, 
Manser v* Manser» (1940) P 224= 

(1940) 4 All. E.R. 238 (P.D.A.) 

EASEMENTS— support— Right by custom 
to let down ths surface of adjoining mine without com- 
pensation for damages — Validity — Reservation by 
Judge of right to reconsider decision— Effect, 

In a claim for an injunction to restrain the defendants 
from so working their mines as to let down the surface 
and thus damage the plaintiff's property the defence was 
that there was both a custom and a right by prescription 
to work their mine so as to let down the surface with- 
out paying compensation. 

Held, that the custom was unreasonable and therefore 
unenforceable. Hilton v. Granville, (1844) 5 Q B 701 
applied. Prescription in common law resembled custom' 
and was based on presumption of a lost grant and it is 
not necessary for those who allege a custom to show how 
it arose or might have arisen. 

Viscount Maugham.—ReservAtion by a Judge or 
Lord of Appeal of the right to reconsider a decision 
cannot be taken as a statement that he thinks the deci- 
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EXTRADITION. 

sion was erroneous. WeLST ANTON, LTD. AND AT- 
TORNEY GENERAL OF Duchy of Lancaster v. 
Newcastle under Lyme Corporation. 

1940 A.C. 860. 

EXTRADITION— for— Expert's evidence 
as to indinn I^w — Haw far conclusive — Prartice — 
Counsel giving evidence — Propriety — f ugitive Offenders 
Act, 1881. 

In an application for the issue of 2 , vtxxK oi habeas 
corpus against committal to prison of a fugitive offenders 
from India before being sent to India without order of 
the Magistrate for extradition under the Fugitive 
Offenders Act, 

Held, (/) All that is necessary while asking for 
extradition is to show that the person against whom the 
order is sought is one accused of having committed an 
offence in India and that he has left India, when he 
becomes, in the words of tlie Art, a fugitive from 
India.” (//) All that is required in this case is a 
warrant issued in India by a person having lawful 
authority to issue it duly endorsed and authenticated in 
the United Kingdom for an offence to which the Fugitive 
Offenders Act applies. {Hi) No objection to a warrant 
on the ground of duplication can be effective although 
the prosecution may be called upon to elect because the 
committal for one of those offences is not rendered void 
by the inclusion in the warrant of another charge upon 
which no committal was asked for or has been ordered. 
{iv) Depositions taken in India in the trial of the 

conspirators, but in the absence of the fugitive are not 
rendered inadmissible by reason of the fact that they 
were not taken "for the purposes of the Fugitive Offeri- 
ders Act." {v) The fact that only part of the deposi- 
tions w'as used in the Magistrate’s Court did not make 
them inadmissible either, (r*) Where an affidavit of 
an expert on Indian Law was nothing more in truth 
than a forensic argument, the Court would be justified 
in interpreting for itself tlie relevant Indian statutes. 
[vii) A barrister should not act as both counsel and 
witness in the same case, {viii) The apprehended 
risks of war to which the fugitive will be expO'ed while 
travelling to India is no ground for interfering with the 
courseoflaw. K, v. SECRETARY OF STATE FOR 

iNtjiA. (1941) 2 AllE.E. 646 (K.B.D.). 


TACTORIES ACT— Technical institute carried on by 
local authority — If factory under the Act. 

A technical institute run by local authorities is not a 
factory within the nieanlng of Factories Act and the 
local authority is not liable for an accident to a pupil 
of the institute while working a wood-cutting machine 
Where the pupil disobeyed the instructions given to him 
and brought about the accident there is no common law 
Uahilityonlhe part of the local authorities carrying on 
the technical institute. \\ KSlON v, LONDON ('OUNTY 

COUNCIL. (1941) 1 All. E.R. 556 (S.B.D.) 

-(1937), S. 151. Sub Ss. (1) (a)(b). (9)— 

Kitchen m a hospital run by public authority 

If factory — Injury to kitchen maid while mincing 

meat ■ — Failure to make dangerous machinery safe — 
Eiahility. 

Plaintiff a kitchen maid in a hospital kitchen was 
injured while mincing meant by reason of her hand being 
caught in the machine which was not safely fenced. In 
an action for damages, 

Held, that the kitchen was a “factory" within the 
meaning of S. l5l, sub-S. (l)of the Factories Act and 
the defendant ought to have safely fenced any dangerous 
machinery therein. Wheie premises belong to or are in 
the occupation of a public authority it is not necessary 
that the work carried on thereat should be carried on by 


INCOME-TAX. 

way of trade or for purposes of gain. WOOD v, 
LONDON COUNTY COUNCIL. (1940) 2 K.B. 642 « 

(1940)4 AUE.R. 149. 

TATAL ACCIDENTS ACT—Law Reform Act 
(1934;. S 1 {^)— Award of damages under Law Reform 
Act {\^Z^)— -Effect on right to damages under Fatal 
Aceidents Act. 

In assessing damages under the Fatal Accidents Act, 
it is right to take into consideration any beneficial 
interest derived by a dependant from the estate of the 
deceased by reason of its increase by the award of 
damages to the legal personal representative of the 
deceased under the Law Reform Act (1934), S. 1 (')• 

The taking into consideration of any interest of a 
dependant derived from the estate of the deceased does 
not involve setting off any right under the Law Reform 
Act against the rights of the dependant under the Fatal 
Accidents Act; for the defendant as such has no right 
whatever conferred on him or her by the Law’ Reform 
Act. YELLAND V. POWELL DUFFRYN COl LlERlES. 

(1941)1 All.E.R.278 (C.A.). 

HIGHWAY— authority operating a tramway— 
Tramway ceasing to be worked — Liability for non- 
repair of the road. 

A local authority which was operating a tramway 
ceased to work the tramway but instead of pulling out 
the lines filled it with betumen. An accident occurred to 
, some cyclists owing (o the unsatisfactory condition of 
the road. In an action for damages, 
i Held, (reversing (1940) 4 All. E.R. 330 ) upon a 
proper construction of the Tramways Act 1870 S. 28 
the tramway had not been abandoned and the corpora- 
tion were liable as a tramway authority for non-feasance. 
Browne AND OTHERS r. 1)E luxe Car Services. 

a94l^ 1 All. ER. 888 (C.A). 

HUSBAND AND WIFE— AVnfV«/iV« of con\ugal 

rights — Jurisdiction— ".Matrimonial home when 
co-habitation ceased" — Whether physical home necessary. 

The phrase ‘‘m.iinmoni.il home" extends in lel.ition 
to jurisdiction to the h'isband’s resiflence within jurisdio 
I tion in such circum>tances that any husband similarly 
circumstanced and not estrangeil from his wife would 
set up his house within J^uch jurisdiction at the time 
when co-habitation ceased. A wife*s action in that place 
for restitution of conjugal rights is within juiisdiction. 

Milligan v. Milligan. 

(1941) 2 AILE.R. 62 (P.D A.). 


Separation deed providing for weekly Payments 

\towife for iointlHe of husband and wife — Subsequent 
[annulment of marriage on the ground of wife's 
\ incapacity — Effect. 

A deed of separation provided for the weekly payment 
of £l to the wife during the joint lives of husband and 
wife. Subsequently the marriage was annulled on the 
^ ground of the wife's incapacity and the decree was made 
absolute. 

Held, that the annulment had no effect on the separa- 
tion deed and the covenant for weekly payment wm> still 
enforceable. ADAMS v. Adams. 

(1941)1 All, ER. 8S4(C.A.). 

INCOME-TAX comtany incurring litigaticm 
j expenses for maintaining title to property of the company 
— Entitled to deduction again.M promts. 

Where legal expenses were incurred in defending an 
action against a company questioning the validity of Us 
^itle to certain real properties) arch used by the company* 
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INCOME-TAX. 

Held^ that such expenses can be deducted as business 
expenses in computing the profits of the company for 
purposes of income-tax and it is not a capital expense. 
SOUTHERN z/. borax CONSOLIDATED. 

(1940)4 All.B.R. 412 (K.B.D.). 

Insurance company agreeing to pay annuity to 
assured in return for a single premium paid by hm — 
Guarantee that aggregate amount uill not be less than 
premium — Continuation of payments on assured's 
death to his brother— Liability of payments to income- 
tax. 

In return for a single premium of $ 65, 243*22 a life 
assurance company paid the assured an annuity of 
$.6,510. The aggregate amount to be paid was 
guaranteed not to be less than the premium paid. On 
the death of the assured the annuity was continued to be 

paid to assured’s brother. ^ 

that the pa>ments received by the assureds 
brother was inccme liable to income-tax. (1940) 3 All. 
E.R. 416. reversed. SOI HERN SMITH v CLancV. 

(1941) 1 All E.R. Ill (C.A.). 

Professional football player— Receipt of proceeds 

of benefit match — Taxability. 

If a payment to the assessee though voluntary is re- 
muneration for the office or employment, it is taxable, 
but, if it is personal in the sense that it is given to the 
person not as a holder of an office or employment, but as 
a personal testimonial, it is not. The line is often 
difficult to draw. Where in the case of a professional 
football player taking part in a benefit match, payments 
though not obligatory, are expected, are generally asked 
for, and are usuahy accorded, the payment must be 
treated as remuneration for employment as football 
olavers. CORBEIT DUFF. 

^ (1941) 1 All E.B. 612 (K B.D.) 

INCOME-TAX riNANCE ACT (1938), S. 38- 
**Wife'' if includes ''widow'*— Liability of income under 

settlement to tax. ..... r 

The word “wife” should extend to the case of 

“widow” and the income under a settlement where the 

“widow” of the settlor might benefit after the setter s 

death is liable to income tax and sur-tax under S. 38 of 

wLnce Act, l938. (l941) 2 All.E.R. 82, reversed on 

fu- Gaunt inland revenue Commis 

STs!' (,9a)2AllE.E.662(C.A.). 

INStTBANCE' — Fire insurance — Articles concealed in 
a grate-Fire carelessly lit— Damage— Right founder 

'"rhrnlaintiff took a Lloyd’s comprehensive policy in- 

against loss by fire, burglary and house- 
Sig and other cause, at her flat There was an 
.f ™ni?d burglary at her flat during the summer which 
,d7her nervlTabout the safely of her jewellery while 
^fwas out and the flat was empty. While going out 
™e day in addition to her jewellery worth fSOOshe had 
iJhank notes and she fell more uneasy than usual 

the safety in the empty flat and hid thein rolled 

in a newspap plaintiff returned home late in 

paper cold lighted the fire, forgetting 

‘If “n'utXjewel ard'’LnL nofes. In an action against 
all about f he je contended that waste 

the underwriters for the ^ ^ 

where damage IS has 

place where fire IS 1 ^ covered because 

not broken Its DU d , meaning of the 

““rev ifwas saTd that there must be ignhion^^ no 

SSn^ghttobem^ 

y. D. 1941-79 


INSURANCE. 

have put words to that effect in their policy. Harris 

POLAND. (1941) 1 All. E.E. 204 (K.B.I),). 


and if 
must 


—Life insurance— Parent effecting policies in name 
of his children — Death of parent leaving will — Person 
entitled to the policies. 

During his lifetime the testator took out two insu 
ranee policies on the respective lives of his two children. 
All the premiums on the policies were paid by the 
testator down to the time of his death and on the death 
of the testator the question arose as to whether the 
money payable under the policies was the property of the 
testator’s estate or whether the child named in each of 
the policies was entitled to the money assured. In the 
proposal form the father was described as the grantee 
who was stated to be desirous of effecting an assurance 
on the life on behalf and for the benefit of the person 
therein named as “the life assured” — namely, the child. 

Held, that the life assured was the person entitled to 
the money payable under the policy and if there were 
any further payments to be made the person whose life 
was assured was the person to make those payments. 
On the wording of the policy there was sufficient to 
establish a trust in favour of the children as against the 
father who no doubt effected the policy. (1924) 2 Ch. 
348 and (l938) Ch. 799 distinguished. Re WEBB 
Barclavs Bank, Ltd. v. Webb and others ' 

(1941) 1 All. E.E. 321 (Ch.D.). 

" Marine insurance — Insurance against war risks 

Ship struck by another ship requisitioned for war 
service and proceeding to port under the orders of 
Government — If damage due to war risk. 

A ship was insured against marine perils and the 
underwriters by another policy insured it against war 
risks. ^ The ship collided with a second ship which was 
requisitioned for war service and was proceeding to a 
port. In a claim, 

that the damage was not due to war risks as 
the second ship was not engaged in warlike operations 
and the loss must be borne by the underwriters as due to 
ordinary marine perils. Wharton (Shipping) LTD 
V. Mortleman and another. 

(1941) 1 All E.B. 176 (K.B.D.). 

^ -Marini insuranci-'Vmuranii of cargo inilnd' 

trig rtsks non delivery until di, charge at port of 

destination —Termination of risk. 

An all risk policy of marine insurance provided inter 
u/iu for risks of theft, pilferage and non delivery, while 
on board the vessel unti discharged at port of destina- 
tion and whilst in transit by land and/or water to final 
destination there or in the interior. According to the 
practice of the port of discharge the goods i timber) were 
put on to the quay alongside, close up to^ the shin in a 
stack or bulk and was subsequently Lted by .he^ 
authorities. The consignees were not allo^d to'iiut 
their hands on the timber until it had been so sorted. 

?hepolk” against underwriters under 

Held, that the final destination was the olarp 
the goods arrived uhen they were bufked or 
The removal of the goods to another part of tfirshed 
does not extend the destination. Renton n Rr 7,^^ 
SEA INSURANCE Co. (1941) 1 AII.E B. 149 (0^1) ) 

Marine insurance- Perils of the sea—Vent 'tl r 

closed in rough weather— Goods damaged throutf r°'i 

of venUlatson— Damage whether due to 

sea.** fertis of ike 

Where under a policy of marine insurance a 
rice was insured against the perils of the sea anH 

rough weather in the voyage the ventilators were 
and the goods damaged through lack of ventilat* 
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INSURANCE. 

fff/d, that the damage having been caused by action 
necessitated to prevent the peril of the sea {viz-yXo prevent 
incursion of sea water through the ventilator) was itstlf 
a loss due to the perils of the sea and can be recovered 
under the policy, Canada Rice Mills, LTD, 
Union marine and General Insurance Co., 
ltd. 4 All.EE.169 (H L.). 

^Marint insurance policy — Clause eietnptin^ lia 
bility frustration of voyage — fiffect on right to 


LEASE. 

will affect the question of liability under the policy. But 
the insurance company expressly contracted in the policy 
that noting in the policy will affect the right of any 
person indemnified by the policy or of any other person 
to recover an amount under or by virtue of the provi- 
sions,.,.” The company therefore cannot^ avoid the 
policy when strangers are claiming under it. MER- 
CHANTS Insurance Co, v. Hunt. n 

(1940) 4 All.E.B. 205 (K.B D.), 


of sa.tt!ing of tho Gorman stoamors carrying tho goods , <>/ /«>'«/» Unir thl 


A marine insurance policy covered war risks as well 
as marine risks and the policy contained a “frustration 
clause”. The policy was warranted free of any claim 
based upon loss of, or frustration of the insured voyage 
or venture caused by arrests, restraints or detriment of 
kings, princes peoples, usurpers or persons attempting to 
usurp’power. The goods were being carried on German 
ships which were directed by the German government 

on the outbreak of the war to take refuge in a neutral 
nort or if possible return to Germany with the cargo or 
as a*Ust resort to scuttle. The master of the vessels 
ultimately scuttled the ship In a claim by cargo owners 

against the underwriters, ^ , 1 

Held the insured having suffered a constructive total 

loss of the goods was entitled to recover under the policy. 
The frustration clause afforded no defence to the under 
writers as it applied only to the loss of the voyag^ which 
cannot exclude the right of recovery lor the loss of 
goods. (1940) 4 All. E. R 96, reversed. 

forestall land, Timber and Railways Co.. 

LTD. r. RICKARDS. ^ ^ ^ ^ 

.\j(,tor insuranct including third party risks— 

False statements in proposal form -Insurance company s 
suit for declaration that policy was obtained by material 

misrepresentation- Right of third parties to strict 
proof of the misrepreienlalions , , ,, 

An insurance company asked tor a declaration that at 
the material date they were apart from any provision 
contained in the policy, entitled to avoid the policy on 
the ground that it had been obtained by non disclosure 
of material facts or by representations of facts w’hich 
were false in material particulars. At the time of the 
action a third party who had been injured was entitled 

to damages for which the insurance company would 

a ^ T£ tMTuc ih^tn iQr6Q 


have been liable if the policy was valid. The injured 
third party got himself impleaded as a party. 

Held that the third party was entitled tohavestncl 
nroofonhe misrepresentation by the assured and the 
evidence (1) of an admission by the assured s father to 
the managing clerk of the solicitor for the insurance 
company and (2) of an admission by the assured to the 
claim’s manager of the insurance company that the 
information given by his father to the solicitor s clerk 
was true, was inadmissible and the declaration asked 

ror can''o“« ('9^0)4 All. 

FR 205 Affirm. MERCHANTS INSURANCE CO. v. 

^yNT. ( 1941) 1 All E.E. 123 (0 A.). 

insurance— Non-disclosure of facts in pro- 
posal—UnquaUfied negative answer— Not to be constru- 
ed as to the best of proposer's knowledge. 

In a motor insurance proposal form in answer to the 
Question “Have you or any person who to your know- 
ledge will drive the car e\er been convicted of an offence 
in connection with a motor vehicle or motor cycle or is 

any prosecution pending?” The answer given was No . 

Heidi that the answer was an assertion first of all that 
he has the knowledge which he purports to impart and 
secondly that that knowledge is what he is imparting. 

The answer to the question was a material matter and 


dissenting). Under the Acquisition 
of Land (Assessment of Compensation) Act the person 
whose land is compulsorily acquired is entitled to com- 
pensation but since the value of the land as building 
land could only be realised by the removal of the 
business, compensation for disturbance of business could 
not be awarded because the value of the land as building 
land exceeded its value as agricultural land plus the 
value of the minerals plus the loss by disturbance. It 
the sum of these exceeded the value as building land 
then the owner would be entitled to the difference. 
0941) I ■All- 166 reversed in part. HORN v. 

SUNDERLAND CORPORATION. * n 

(1941) 1 AIL E.R. 480 (O A.). 

LANDLORD — condition of lift — Uabihty 
to visitor of tenants — Liability of repairer to users of 

the lift. tv’ 

The plaintiff, the managing clerk to a firm of sena- 
tors, in the course of his professional affairs went to a 
block of flats, owned by X and managed by Y and Co. 
in order to cal) upon a tenant living there. Owing to the 
defective condition of the hydraulic lift plaintiff sus- 
tained severe injuries and brought an action for dama- 
ges against X the owner, Y and Co. the managers and Z 
the lift engineers who were responsible for “inspecting 
the lift every calendar month during working hours to 
adjust, clean and lubricate the mechanism, to provide 
the cleaning materials and necessary lubricants and to 
attend also at all reasonable working hours to adjust the 
mechanism in case of stoppage or irregular running 
between the periodical visits. The day before the 
accident the lift engineers attended and adjusted the 

mechanism. * 

Held,{\) that plaintiff was not an invitee for the pur- 
poses of the occupier. He was only permitted to use the 
lift for his own purposes to call on a tenant and so was a 
licensee and the only duty of -Y was to warn him of any 
danger of which he actually knew. (2) In undertaking 
the carriage of the plaintiff in the lift X was under a 
duty to use reasonable care to provide a vehicle reasona- 
bly safe for the conveyance of the plaintiff, as well as to 
exercise reasonable care in the conduct of that vehicle 
throughout the course of the journey. (3) The complete 
maintenance of the lift was not entrusted to the indepen- 
dent contractors and therefore A' had not discharged his 
duty to see that the lift was re sonably safe and A' was 
accordingly liable. (4) As regards the lift engineers 
they were also liable to the users of the lift because the 
accident was due to their failure through their workmen 
to do their contractual work with reasonable skill and 
care and no intermediate examination could be antici- 
pated. Haseldink r. Daw & Son, Ltd. 

(1941) 1 All. B.B. 625(K.BD.). 

Ij'ElASE^^rifv/s/on for six months* notice to determine 
tenancy— Notiee terminating /ease "at the end of the 
fast quarter'*— Su/ficieney. 

A lease commencing from January 1, 1937, provided 
that the tenant had the option of determining the 
tenancy at the end of the third or fifth year by giving the 
landlord or his agent at least six months* previous. 
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notice in writing of his intention to do so. The lessee 
assigned his rights to a major who was called for mili- 
tary service. B> a letter dated June 30. 1939 sent to 
the agents of the landlord who received it the same day, 
the assignee oi the lessee wrote as follows : “I hereby 
give you formal notice of termination at the end of the 
last quarter of this year.” 

that there was no ambiguity in the notice and 
termination at the end of the current year was meant. 
WiNCHEbTEK COUKT, LTD. Z', Ht LMES. 

(1941) 2 All.E E. 642 (K.B.D.). 

LIMITATION — Petted of hmitatton extendtddiy later 
Act after expiration of the period under earlier Act— 
Amendment of stattment to claim making out a new 
cause of action — Not to be allowed. 

On December 1 1, 1939, the plaintiff was involved in an 
accident in which she was injured by a tramcar belong 
ing to the defendants — a public authority. The period of 
6 months within w hich an action had to be commenced 
expired on June 11, l940 under the Public Authorities 
Protection Act then in force. The writ was issued on 
April 11, 19-10, claiming damages for negligence without 
specifjing the particular type of negligence of which the 
defendants were alleged to have been guilty. On 
May 28. 1940 a statement was put in making it clear 
that the complaint against defendant w'as one of negli- 
gent driving Dy the tramcar driver. On November 1, 
1940 an application for leave to deliver an amended 
statement of claim was made. The amendment sought 
set up a new and different case that defendants were 
negligent in maintaining the roadway. 

held, that the amendment set up an entirely new 
cause of action and was barred under the Act as it stood. 
The introduction of a longer period of one year’s limita- 
tion by amendment to the statute coming Into operation 
19 days after the limitation of 6 months under the provi- 
sions of the unamended Act cannot be of any avail as 
the cause of action was already completely barred 
BaTTII^G V. LONDON PASSE^GER TRANSPORT 
board. (1941) 1 All, E.E. 228 (C.A.). 

MASTER AND SERVANT — Apprentice — Dismissal 
of for turning "^conscientious objector** — Liability of 
master for breach of covenant, 

A clause in an apprenticeship deed provided “should 
the apprentice be wilfully disobedient or be slothful or 
negligent or otherwise grossly misbehave himself the 
master may discharge the apprentice from service. The 
apprentice became a conscientious objector and as a 
result the master discharged him. An action was 
commenced to recover damages for breach of covenant. 

It was also found that the apprentice’s conduct would 
irritate his fellow workmen and lead to loss of employer’s 
time. 

Held^ that the employers were not entitled to termi 
nate the contract of apprenticeship and were liable for 
breach of covenant. Newell v. Gii.LINGHam COr 
PORATION. (1941) 1 All.E R. 662 (K B.D.). 

Doctrine of common employmcnt^Limitations» 


It is not sufficient to debar a plaintiff from recovering 
against the employers, of another man also in their em- 
ployment, by whose negligence the plaintiff has suffered, 
merely to assert that they were both servants of the 
defendant company or firm in the sense that they were 
both paid their wages by that firm or company. The 
;Tile does not apply where the injured man and the 
negligent co-employee are not engaged in the same com- 
mon work, or are not fellow labourers in the same work, 
or are not engaged in different departments of duty. 
Where the plaintiff whose duty was to attend to mail 
orders was injured while driven in a car belonging to the 
employer for carrying servants of the company from one 


»sbmirt 

point to another in the course of his duties the doctrine 
of common employment is not applicable to debar the 
claim for damages, POLLOCK z/. BUNT, LlD. 

(1940) 4 All E.R. 264 ( C.A. 

" Duty of employer to provide a sale system of 
working— Delegation to another employee— Negligence 
—Liability— Common employnicnt—how far defence. 

ihe duty of an employer is to provide a safe 
S 3 Sttm of working and he cannot dele’gate 
it to an employee. If the employer provides a 
safe system of working and if the employee fails to 
carrj it out the fault is the fault of the en;plo 3 ee and not 
that of the employer. But where the employer main- 
tains that the sy.'-lem provided is safe and it is found to 
be otherwise, it is not open to them to say that there 
were means whereby the employee could have made it 
safe. Where an accident occurs due to the failure to 
supply a safe method of wording the plea of common 
employment will not avail the defendants. A servant 
injured by the accident is entitled to damages. GRAN- 
THAM V, Ntw Zealand Shipping Co. 

(1940) 4 All.E R. 258 (K.B.D.). 

" Stoker in hospital — If domestic servant. 

A hospiis.! is a domestic establishment and a person 
employed as a stoker in a hospital is a domestic servant 
though he may perform tasks which a domestic servant 
might not ordinarily be able to do. Camekon v. 

Royal London Opthalmjc Hospital. 

(1940) 4 All.E E. 439 (K.B.D.), 
POWERS — Settlement conferring paver to appoint 
new trustee — Exercise of pouer by ini ant— Validity. 

A settlement provided inter aha that the power of 
appointing new trustees shall be vested in the settlor 
during his life and after his death in P his son. After 
the death of the settlor and the original trustee P while 
still an infant purported to appoint his mother to be 
sole trustee of the settlement in the place of the deceased 
original trustee. On the question of the validity of the 
appointment, 

that as there was conflict of interest and duty 

in the position in which the mother was placed, the 
appointment was invalid as being prejudicial to the 
minor’s interest. PaRSONS, In re : BaRNSDALE AND 

Smallman V. Parsons. (1940) 1 Ch. 973= 

(1940) 4 All E.E. 66 (Ch D.), 

PRACTICE — Agreed medical report' — When to be 
allowed in trial— Desirability of having medical 
witnesses available for cross-examination , 

In a Cose where prognosis is an important matter it 
is most desirable that a doctor or doctors should be 
present in Court to answer any questions the Judge may 
wish to ask. The Master or Registrar should consider- 
whether the case is suitable for hearing with a medical 

report agreed between the parties PROCTOR v, 
PEEBLES, Ltd. (1941) 2 All.E, R 80 (C.A.). 

Amendment of claim setting up cause of action 


barred by limitation— Not to be allowed. See LIMITA- 
TION. a941) 1 All E.R. 228 (C.A.), 

Costs— Case involving construction of wills — 

Unsuccessful appeal— Costs — Numerous parties — 

Persons not likely to be heard served with notice If 

entitled to costs — Proper procedure. 

In a case involving construction of wills only in excep- 
tional cases will the Court allow the costs of an unsuc- 
cessful appeal out of the estate. Such exceptional cases 
are where large inierests.interests of unborn persons and 
so on are at stake, when it is perfectly proper that ' 
second opinion should be taken. But where the point 
fairly brought before the Court by the trustees and C*® 
is an appeal which is without foundation the unsDj^fr 
fal appellant must be ordered to pay the costs 
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PRACTICE. 

regard to questions arising in bulk on an originating 
summons, where there are necessarily numerous persons 
many of them having exactly the same interest, it is 
always open to an appellant to give to the other parties 
a notice that he will object to more than one set of costs 
being allowed to the respondents who are alt in the same 
interest. The matter is then considered by the Court, 
and, if the Court comes to the conclusion that it was not 
right for the parties to be separately represented it may 
decide appropriately as to costs. It would be contrary 
to modern practice to deprive the trustees on anorigina* 
ting summons of their costs in the Court of appeal. 
STUART, Jn rr. JOHNSON v. WILLIAMS. 

(1940) 4 AU E.E. 80 (O.A.). 

— County Court — Examination of witness on com- 

mission — Costs — County Court Rules, O. 47, R. 1. 

In an action in County Court no order was made as 
to the costs of taking evidence of the defence witness on 
commission. On the ultimate dismissal of the action. 
Held, that the defendant was entitled to the costs in- 
curred by him in making an interlocutory application to 
the County Court in respect of the examination of his 
witnesses before an examiner and the costs of examining 
the witnesses. FRllS v. PARAMOUNT BaGWASH CO., 

LTD, (NO. 2). (1940) 4 AU.E R. 72 (C A.) = 

(1940) 2 K.B. 654. 

'Discovery — Production contrary to public 
interest — Privilege, 

Where the head of a department of State claim 
privilege for production of documents, the Court must 
give effect to that claim. Duncan v, Cammell Land ; 

6 Co. ( 1941) 1 All. E.R. 437 (C..A.) I 

“ Ex parte judgment — Application to set aside 
^^Conditional leave granted to defendant — Failure 
to fulfil condition within the time given — Jurisdiction 
to extend time — R^ S. C.% O. 67, R. 7. 

There was a judgment in default of appearance on 
September 26. The defendant applied on December 
2 to set aside the judgment. The order made was that 
it should be set aside provided that certain costs were 
paid and that £ 50 was paid into Court within 7 days. 
On appeal the part of the order about paying costs and j 

7 days further time was given for paying the money into 
Court. The defendant failed to make the payment 
within the extended time and then on December 30 he 
applied to the Master for a further 7 days’ time. On 
an objection raised it was held that the Master had 
no jurisdiction to order extension of time. On appeal 
the order was confirmed. On a further appeal, 

that the action was subsisting and therefore 
there was jurisdiction in the Master to enlarge the time. 

Manlev estates, Ltd. v. Benedek. 

(1941)1 AU.E E. 248(O.A.). 

' 'Ex parte order obtained without disci ysing all 
facts — Setting aside for technical defects — Merits of 
the case — If to be considered. 

An applicant in an appeal filed an affidavit stating 
that no counter-notice had been filed or received in 
pursuance of the rules. He believed misconstruing the 
rules that the 8 days’ time had expired on that day, 
whereas on a true construction the time expired only the 
next day. An ex parte order was passed and in an 
application to set it aside, 

Held, that the ex parte order cannot stand in view of 
^e fact that it had been made in ignorance of an 
^ntial fact, and ought not to have been, and never 
been made if that circumstance had been 
appIiL.^° of the Court. The question in an 

<:oncer’r?^ *? aside the ex parte order is not one 
’ with the merits at all. FISHMONGER'S 


PRACTICE. 

Company v, Donington Finance Co., Ltd. 

(1941) 1 All-E.R. 137 (C.A.). 

— '—Insurance company given control of proceeding 
by or against insured — I usurers— No locus standi in 
actions to appeal in own name. 

Though insurers are given by the policy control of the 
proceedings and could take any step in those proceedings 
in the name of the defendant, they are not parties to the 
action and no application or appeal could be made in 
their own name, MURFIN v. ASMBRtnGE & MARTIN. 

(1941) 1 All E.R, 231 (O.A.). 

—^Jurisdiction— Contract evidenced by bill of 
lading— Precision that it shall be governed by the law 
of England— Later clause providing that any provision 
inconsistent with the Australian A't prevailing at the 
place of shipping shall be null and void— Effect 
Service on defendant outside jurisdiction Not to be 
ordered. 

The defendant shipped on plaintiff’s vessel at Brisbane 
parcels of wheat under various bills of lading. On the 
voyage the wheat was alleged to have been infested with 
weevils which caused damage to bags of flour shipped by 
other shippers and the plaintiffshaving been forced to 
pay damages and incur expenses claimed indemnity. 
The bill of lading provided that the contract shall be 
governed by the law of England and in a later clause it 
said “All the terms, provisions and conditions of the 
Australian Carriage of Goods by Sea .Act, 1924, are to 
apply to the contract and if anything contained herein 
be inconsistent with the said Act to the extent of the 
inconsistency it shall be null and void. The defendants 
being domiciled in Australia the plaintiff obtained leave 
to serve a writ out of jurisdiction. S. 9 of the Act 
provided that “All parties to any bill of lading relating 
to the carriage of goods from any place in Australia 
shall be deemed to have intended to contract according 
to the laws in force at the place of shipment and any 
stipulation to the contrary shall be null and void and of 
no effect.’’ In an application to set aside the leave to 
serve the writ out of jurisdiction, 

Held, that the provision that the contract is to be 
governed by English law, having been made by another 
part of the contract to be null and void, the Court had 
no jurisdiction to allow a writ to be issued out of the 
jurisdiction of the English Courts at the instance of the 
plaintiff. OCEAN S, S. CO. QUEENSLAND WHEAT 
board. (1941) 1 All.E.B. 168 (O.A.). 

■ Payment into Court — IVithdraival of xo hole cr 
part by Person paying in — IVhen permissible. 

Where a defendant has paid money into Court he is 
not entitled to resile from that step as of right. He must 
show that there are good reasons, for instance discovery 
of further evidence which puts a wholly different 
complexion on the case or a change in the legal outlook 
brought about by a new judicial decision, etc., for his 
resiling. The Court should consider whether there is a 
sufficient change of circumstance since the money was 
paid in, to make it just that the defend.^nt should have 
an opportunity of withdrawing or reducing his payment. 
CUMPER V. POTHECARY. 

(1941) 2 AU.E.R. 516 (0 Jk.) 

■Reservation of right to reconsider a decision— 
Not to be treated as suggesting that decision w.xs errone- 
ous. See E.ASKMENTS— COLL.ATERAL SUPPORT, 

(1940) A.O. 860. 

... Transfer of Proceedings in County Court /# 
Chancery Division of High Court — Proper procedurt* 
The plaintiff is entitled to choose his own tribanal, 
and, if he chooses the County Court, the matter should 
I not be removed therefrom except in his presence and 
! after his submissions have been made to the Court. The 
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PRINCIPAL AND AGENT. 

proper course in the Chancery Division is to takeout a 
summons, which is served on the respondent, and which 
in the first instance comes before the master. The 
master can, if he thinks it a proper case, and subject to 
the other party's rights, make an order to have it 
adjourned to the judge. Statement vs\ Annual Practice 
in 1940, p. 2593 not approved. PORTMAN v. ROSkill 
& Sons. (1941) l All. E.R. 226 (Ch.D ). 

PSIXCIFAL AND AGENT — Principal if can re~ 
cover money paid under illegal contract to agent not 
applied by him. 

Where a principal advances money to his agent to be 
employed in street betting contrary to law and also for 
making a fictitious bet on the race cour-'C to keep up the 
odds on a particular horse, the principal cannot recover 
the money handed to the agent who dishonestly used the 
money for his own purposes. The Court will not assist 
either party once the illegality of the transaction is 
brought to its notice. PARKER (HaRRV), Ltd. v. 

Mason. (1940) 2 K.B. 590= 

(1940) 4 A11.E.E. 199 (O.A.). 


STOCK EXCHANGE. 

PRIZE LAW ~ Exchange of goods in transitu— 
Immediately before hostilities — Seizure — Effect, 

Where under a contract for the sale of goods made 
before the outbreak of war between an enemy seller and 
a neutral buyer a transfer of the prc pertv in the <ron(U 
IS made while the goods are still in transitu, the follow- 
log propositions are clearly settled (i) If a is proved 
that the contract was made in the ordinary course of 
business, and not in contemplation of war, and was a 
bona fide transaction in the sense that there was no 
fraudulent or collusive reservation of interests to the 
seller, then although the buyer has not taken actual 
delivery before seizure, his claim is recognised in prize 

( 11 ) If however the contract, though made was 

made in contemplation of the outbreak of the war the 
buyer cannot establish his claim to the goods unless he 
has taken actual delivery before seizure. But in the 
case of a British buyer (<z) no considerations founded on 
the comity of nations can apply and (<5) a British 
claimant is subject as a neutral claimant is not, to the 
municipal law as to trading with the enemy so far as it 

affects the matter. The Glenearn. 


— Promise to pay commission on completion of sale 
principals property — Willing buyer found — Princi^ 
pal refusing to complete sale — AgenVs right to commis- 
sion. 

The appellants were private companies and were the 
freeholders of the Luxor Cinema at Eastbourne and 
the Regal Cinema at Hastings respectively. The board 
of directors of each of the appellant companies was 
composed of the same individuals and one W, B. who 
was the managing director of both companies, held 
the majority of the issued shares. On the death of 
W. B, on 11—9—1935 his son H. B. became a director 
in his place. Prior to his death f#'. in the summer 
of 1935 had asked the companies’ auditor E. to get an 
offer for the purchase of the two cinemas and E. said 
that he would approach his “client” meaning thereby the 
respondent. W. B. was alleged to have said ihat.fi'. 
would have a commission. After W. B.*s death another 
director G. told E, after a directors’ meeting thal the 
directors had decided to sell the cinemas and that E. j 
client should make the offer through the companies 
solicitor who had authority to deal with the matter. E, 
told the respondent of this and the respondent shortly 
afterwards introduced to E. a prospective purchaser 
willing to negotiate for the properties, .ff. took the 
respondent to meet the companies solicitor. Ultimately 

on 11 lO — 1935 after negotiations the solicitors firm 

Wiled to E, confirming that on completion of the sale 
of the cinemas to the purchaser a procuration fee of 
i 10,000 was to be paid to the J?! 

directors- meeting held on 2-10-1935 
offer, ff. B. opposed the motion for accepting ^ 

The sale was not proceeded wit^h and the d'sposa' of the 

cinemas ultimately took place by way of a 

in the appellant companies to another party. In an 

action by the respondent for damages 

through the sale, thereby preventing the respondent 

earning his commission, * 

Held upon a true construction of the 
ag^t aiso^takes the risk of the owner not being 

respondent s claim must tau. c-ie cannot be 

principal will not mat ^ 

inferred and as ^‘"^1 / was not entitled to the 
vendor and P“Jjbaserj^ A 

ER"611,°revertd. LUXOR (EaSTBOURNE), LTD. (IN 
LIQUIDATION) AND OTHERS^^-^ COOPER. ^ ^ 


(1941) 1 A11.E.E. 371 (P.D.A,). 

PUBLIC AUTHORITIES PROTECTION ACT 

Limitation under— Applicability —Management of non- 

provided school — Whether public authority See TORT 

—Invitation by management of a non-provid- 
ED school. (1941) 1 All. E.R. 66 (H.L.). 

SALE OP QOO'DS— Sale to finance company and hire 
purchase arrangement between finance company and 
ultimate Purchaser— Breach of warranty of fitness— 
—Puf chaser not entitled to see the vendor to finance 
company. 

At the time of a supposed purchase the purchaser 
entered into a hire purchase agreement of quite a com- 
mon kind witn a finance company. The document 
recorded the relationship of hire purchase between the 
hirer and the owner in the form of an offer made by the 
hirer on a printed form signed by the hirer on May 11, 
1938. On the same date a document purporting to be 
an invoice was signed by the dealer purporting to invoice 
the apparatus to the hirer. In an action by the hirer 
against the dealer alleging a breach of warranty of fitness 
of the apparatus it was contended that the transaction 
was a sale and not of hire and that the defendant was 
liable as vendor for the breach of warranty. 

Held, that the contract was one of hire purchase and 
the issue of the invoice did not make it one of sale and 
the action must fail. Drury v. Buckl^nd Ltd. 

(1941) 1 AU.E.R. 269 (O.A.). 

SOLICITORS — Personal liability for costs, 

Co.sts — Appeal by non-party. 

(1941) 1 A11.E.R. 231 (O.A.), 

STOCK :RXOKANG^~Brohcr's right to indemnity 
from vendors repudiating their contract. 

Where the vendors repudiated their contract the bro- 
kers are bound to produce other stock which could be 
registered in the name of the buyer and the brokers are 
entitled to be indemnified by the vendors in respect of 
the liability they have incurred to produce other stock 

Hichens Harrison wooLSTEN & co v 

and SONS. (1941; 1 A.11.E.R. 662(K B.D.). 




. » lij Qroxer— 

Company refusing to register transfer on account c 
caveat from original owner— Broker if bound to rebl 
shares— Broker if entitled to indemnify. ^ 

A broker for sale of shares even if acting as 
has performed all his duties when he hands 
agents acting for the transferee, a duly execute 
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together with the certificate. He is under no duty to 
procure the registration of the transfer and if the buyer 
wishes to protect hin.self he must see that registration is 
guaranteed. Accordingly where the company refuses to 
register a transfer by reason of a cavent from the trans- 
feror, the broker is under no duty to buy other shares 
and replace the sto^ k and he cannot claim indemnity 
from the vendor of the shares. (194!) 1 All.E R. 562, 
reversed. HICHenS & C o. t'. JACKSON & SONS 

(1941J 2 All.E.R. 704 (C.A.), 

TOET — Aerial traffic — Obstruction near aeroe- 
drome causing accident to pilot — Contributory negligence 
"^Effect — Obstruction when a trap. 

Under his licence the propiietor of an aerodrome is 
bound to observe the condition of the licence that no 
obstruction in the line of flight beyond the peiimeter and 
within half a mile of the aerodrome subtends at the 
nearest point of the perimeter a greater angle than 
5o 30’ (a pproximarely 1 in 10). Owing to an obstruction 
in the vicinity of the aerodrome in the shape of trees a 
pilot was injured by crashing into the trees. In a claim 
for damages, it was contended that the plaintiff was 
guilty of contributory negligence as he knew of the 
existence of the trees he was in fault in hitting them. [ 

Held, (/) that the owner of the aerodrome was liable 
on account of the breach of the statutory condition in 
the licence. (rV) Even under common law the trees! 
constituted a trap and so the plaintiff was entitled to 
damages. (//;) The knowledge of the plaintiff as to the 
existence of the trees was not sufficient to constitute I 
contributory negligence. HeSKETH v, LIVERPOOL j 
CORPORATION. 

(1940) 4 All.E.E. 429 (K B D.). 

Damages — Fatal Accidents Act — Rights 

under— How far affected by award of damages under 
Law Reform Act. Sie FA^>^L ACCIDENTS ACT. 

fl941) 1 All. E.E. 278(C.A.\ 

* Defamation — Damages— Trial Court awarding 

small sum as damages — Appellate CourCs power of 
review. 

It is to be remembered that in a libel action the 
damages awarded are. for the most part, often entirely 
without any real connection with any pecuniary loss at 
all. One is considering the injuiy which the plaintiff 
has suffered, which mayor may not be capable of 
pecuniary valuation. W hen dealing with a type of 
damages upon which there can be a very wide diver- 
gence of opinion without either of the two extremes 
falling into what may be described as ‘ an entirely 
erroneous estimate*'. And what an appellate Court 
must avoid doing is to substitute its own opinion as to 
what it would have awarded for the sum which has been 
awarded by the judge below. Rook v FaiRRIE. 

a941) 1 A11.E.E. 297 (C.A.). 

■ ■■ “Dog knenun to be dangerous — Injury by 

Liability of owner. 

A licensee of a public house who has a dangerous dog, 
ought to take “teps to see that that dangerous dog is 
kept away from customers of his inn behaving reasona- 
bly and without negligence. The owner of the animal 
ought to see that it is so secure that it cannot attack 
some one who is on his premises or who mistakenly 
steps one or two yards through an opengate. Where 
'hrough the owner’s failure of such duty the plaintiff is 
lured by the dog, the owner is liable. Goui n z/ 
_Aui IFFE. (1941) 1 AILE.R. 616 (K.B.D.)! 

to imprisonment — Steward of ship suspcited 

goods— Detention by customs 
S, i^(fiability— Customs Consolidation Act (1876), 


TORT. 

S. 186 of the Customs Consolidation Act made it an 
offence for any person to knowingly harbour, keep or 
conceal any uncustomed goods and empowered the 
customs officer to detain an offender. Where a customs 
officer detained a ship’s steward merely on suspicion that 
he was harbouring uncustomed goods but not in fact 
guilty of the offence, 

Held, per Scott and Clauson, L, J J. i^Mackinnon, L, 
J , dissenting) that the person so detained is entitled to 
recover damages for false imprisonment. The statute 
empowers only detention of "offenders” and not 

suspects. Gorman v . Barnard and another. 

(1940) 2 K.B. 670 (C.A.). 

— ' Invitation by management of a non~pr>.vided 
school — Injury to invitee by collapse of floor due to want 
of repair — Liability — Public Authorities Protection Act 
— Lirnitolion under. 

A non-provided school’s building was nearly 100 years 
old. The headmaster with the authority of the managers 
invited among others the plaintiff whose son was a pupil 
at the school to attend an exhibition on the premises. 
Owing to the want of repair the flooring collapsed and 
the plaintiff having been injured sued the managers for 
damages. It was found as a fact that those who were 
charged with the duty of keeping the premises in repair 
had not taken reasonable care to discharge that duly. It 
was the duty of the manager to keep the premises in 
good repair out of voluntary subscriptions or donations 
and in some cases, trust funds or endowments The 
action was commenced 22 months after the accident and 
the managers claimed that it was barred under Public 
Authi riiies Protection Act, S. 1. 

Htlii, that the managers authorised the exhibitions in 
the course of carrying on the public elementary school 
and the managers can avail themselves of the protection 
of the Public Authorities Protection Act and the action 
not having been commenced within 12 months was 
barred. Decision of the Court of Appeal. (1939) 2 AIL 
E.R. 76, Affirm. GRIFFITHS AND ANOI HER p SMITH 
AND OTHERS. (1941) 1 AU. E.R, 66 (H L.) 

Negligence cauung death—Damages for "Avr of 

exf^ctation of life** — Assessment — Considerations. 

In an appeal against the award of il,200 as damages 
for loss of expectation of life of a boy aged 2i years 
in a motor accident, 

Held, that the damages in fact is incapable of being 
measured in ci>in of the realm with any approach to real 
accuracy. The assessment of damages is not to be made 
by applying the statistical or actuarial test Such 
damages should not be calculated solely, or even mainly, 
on the basis of the length of life which is lost. Before 
damages are awarded in respect of the shortened life of 
a given individual under this head it is necessary for 
the Court to be satisfied that the circumstances of the 
individual life were calculated to lead on balance, to a 
positive measure of happiness. The question is not 
whether the deceased had the capacity or ability to 
appr^iale that his further life on eaith would bring him 
happiness. The test is not subjective and the right sum 
to award depends on an objective estimate of what kind 
of future on earth the victim might have enjoyed, 
whether he had ju.'tly es imated that future or not. No 
regard must be had to financial losses or gains during 
the period of which the victim has been deprived. The 
damages are in respect of loss of Ufe not of loss of future 
pecuniary prospects. The uncertainty about the childs 
future must also be considered. In assessment of 
damages under this head a very moderate figure should 
be chosen. The damages awarded was reduced to £200 
in view of the fact that the circumstances of the infant 
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were most favourable. (1940) 1 All. E.R. 275, reversed 

Benham Gambling. (1941) 1 All. e R 7(h.L.).’ 

“ ^ — t7egligence^Pedestrians duty while using road 

during black out — Collision with bus — Rights. 

^ In a blacic out the po-^ition of a pedestrian iti the road 
IS different (particularly if he is wheeling a bicycle, and 
quite apart from the regulation compelling the carrying 
on the bicycle of a rear light) from what it is in time of 
peace when motor cars have full head lights and when 
the conditions of difficulty caused by the black out do not 
exist. In black out conditions, there is imposed on a 
person in the road the new duty of bearing in mind the 
difficulty which the driver of an on-coming vehicle will 
have of seeing a person or a vehicle bearing no light and 
of realising that it is his duty as a person in the road to 
take all reasonable steps to minimise such difficulty. 

Franklin z'. Bristol Tramways & Carriage Co 
ltd. (1941) 1 All. E.R. 188 (0 A.)! 

^Negligence — School boys allowed to volunteer 

for work on farms on holidays—lnfury while so work- 
ing^ Headmaster if liable for damages for not provi- 
ding proper supetvision. 

Some boys including the infant plaindff from a school 
volunteered for farm service on a half holiday at a farm 
near the school. They were not accompanied by any 
master to supervise or control them They were to 
receive td. per hour for their work, the wages being 
paid to the school for them. After starting work, when 
the farmer w’as absent the boys began pla>ing the fool 
by throwing potatoes at each other and continued their 
ragging for 30 or 40 minutes. One boy uttered some- 
thing opprobrious to another boy, which angered the 
latter, who replied by throwing a lump of earth at his 
insulter. who ducked his head and escaped the missile 
which unfortunately hit the infant plaintiff gravely 
injuring one eye which had to be removed. In an action 
by the father of the plaintiff for damages against the 
headmaster of the school, 

Held^ that the duty of the headmaster being that of 
an ordinary careful parent, there was no breach of duty 
in allowing the boys to work on the farm. No head- 
master is obliged to arrange for constant and perpetual 
watching out of school hours. Camkin v. Bishop. 

(1941) 2 AI1.B.R. 713 (0. A.). 

^Nuisance — Slate on roof rendered insecure by 


A r - --r ----- - 

enemy action^No proof that owner knew of unsafe con^ 
dition^Plaintiff injured by falling of slate— Defen- 
dant not liable for continuing the nuisance* 

Plaintiff was injured by the falling of a slate from the 
roof of defendant's premises. It was found that the 
insecurity of this slate which caused the defendant's 
premises to become a nuisance arose from enemy action. 
In an action for damages, held, on the evidence, that it 
could not be said that with the exercise of reasonable 
care and skill the defendants ought to have known that 
^heir roof had been rendered unsafe and therefore there 
was no wrongful act in continuing the nuisance. 

Cushing v* Walker and Sons. ~ \ 

(1941) 2 A1LE.R. 693 (KB D.). 

Afuisance—Snow storm— A:cumulation of snow 

on roof of house adjoining highway-Fall of snow 
Injuring passer-by— Liability of occupier of premises fof 
not abating the nuisance or warning the public. 

The plaintiff was injured by a mass of snow which 
fell upon her while on the highway from the sloping roof 
of the defendant's leasehold premises in I^icester, and 
she commenced an action for damages alleging nuisance, 
or. alternatively, negligence The accumulation of the 
snow was the result of a series of snow storms. No steps 
were taken by the defendant to remove the snow, no 


WILLS. 

street and no step was taken by the defendanil to 
prevent the public from walking or standing under the 
roof in question. There was a covenant for repair by 

Held, (1) that the covenant for repairs by the owner 

by want of repair but by the fall of the snow, and the 
occupier was liable for nuisance as in the case the defen- 
dant having had an opportunity failed to remove the 
snow and abate ihe nuisance. There was a duty on the 
part of the defendant to warn the public. SLATER v 

Worthington’s Stores. AiEKr<. 

(1941)1 All. E E 245(K B.D.). 

- Riparian owner erecting wall to protect his land 
and agreeing with local authority to maintain the wall 
to protect highway — Demolition and re erection of wall 
tfavtng gaps- Damage by fijoJiug to adjoining owner— 
No liability for. 

The lessees of certain land on the banks of a river in 
agreement with the local authority erected a wall along 
the river bank to prevent flooding and to protect then 
and and the highway. While re-erecting the wall with 
the permission of the owners, gaps through which 
workmen passed materials were left at either end. The 

river rose rapidly and the adjoinirig owner’s premises 

was damaged by the^ water which overflowed through 

the gaps. In an action for damages based on neeli. 
gence, ® 

Held, that the defendants owed no duty to the plain- 
tiffs to maintain the wall and therefore were not guilty 

of negligence or nuisance and the defendants were not 
Thomas & Evans. Ltd., Mid Rhomdda v. 
Co Operative Society, Ltd 

(1940) 4 All. E R. 357 (O.A,), 

Sea wall Repair by statutory authoritx— 

M ^ ^ ^ - • ^ - - - r 


Negligence in Damage to plaintifT s land due to innunu 
dation of saltwater — Liability. 

As the result of the defendant's negligence in the 

exercise of their powers to repair (failure to properly 

repair a sea wall which had collapsed) the plaintiff’s 

pasture land was inundated by salt water. In a claim 
for damages, 

(reversing the majority view of the Court of 
Appeal Lord Atkin dissenting) that a Catchment Board 
which is under no statutory duty to landowners within 
Its area IS never liable to one of them either for total 

neglect to exercise Its statutory powers or (if no more is 

proved) for exercising them with a lack of efficiency or 
with too little zeal or dispatch. Kent v. EaST 

Suffolk Catchment Board. 

(1941) 1 AU E.R. 627(H.L.) 
WILLS— free of income tax— Date forvalua- 

tion. 

It is a general rule that where the valuation of annul- 
ties is necessary, it should be made at the date of the 
order and where annuities are bequeathed free of 
income-tax the rate of income tax prevailing on the date 
of the order must be taken into account. When the 
annuities have been so valued then the legacies and the 
amounts of such valuations must be paid in full and in 
case the estate is insufficient they must be abated Pari 

passu. Twiss : BARCLA^s Bank. Ltd z/ Pratt 

and others. (1941) 1 All. E.R. 93 (Ch.D/ 

Bequest for educational or charitable or sl 

gious purposes for Roman Catholics in the B 
Empire. 

A bequest was made to the Archbishop rt-'jT. 
minster or other head of the Roman Catholic ' 
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England for the time being upon trust that he shall forth- 
with in his absolute discretion devote the same to the 
furtherance of educational or charitable or religious pur 
poses for Homan Catholics in the British Empire in 
such manner In all respects as he may think fit, 

Held^ that it was a good charitable gift and was not 
void for uncertainty. Re Ward : PUBLIC TRUSTEE v 
Berry. (1941) 2 All.E.R. 125 (C.A.)] 

Bequest — Gift during widawhocd — Beneficiary 
remaining spinster — Effect on gift. 

The testator had a wife and another woman D.M.L. 
with whom he had co-habited. In his will he directed 
his trustees to allow D.M.L. to enjoy “during her 
widowhood” certain dwelling house and also pay her 25s. 
per week during her widowhood for a period of twelve 
years. D.M.L. though she had children by the testator 
was never married to him. On a construction of the 
will, 

AV/f/, that the gifts failed as the period for which 
provision was made could never exist. Re, Gale, GaLE 

V. Gale and another. 

(1941) 1 AI1.E E. 329 (Ch.D.). 

- Bequest of income to ividoxv for life free of alt 
taxes and duties — Widow living abroad and having to 
pay foreign income-tax — Whether fereign income-tax 
also to come out of the testator* s estate. 

Where the testator did not contemplate his widow 
living abroad directs the trustees to pay to her for life 
an amount per annum free of all taxes (including 
income-tax) and duties, it can refer only to taxes and 
duties payable in England. The foreign income-tax 
payable by reason of the widow living in Kenya cannot 
bean incidence on the testator’s e^^tate. FraZER, 
Frazer z'. Hughes. (1941) 2 All E.R. 156 (ChD.) 

Bequest of "one house to each of my nephews 
and nieces and to N, If., one to F. K. and one to my 
sister and one to my brother** — Allotment of the houses. 

A will provided : “1 give and bequeath my estate as 

follows: one house to each of my 

nephews and nieces and one to Nellie Hird, one to 
Florence Knapton, one to my sister, one to my brother. 

# • • • 

Held^ that the devises are valid and the choice is to 
be given to the several devisees in the order in which 
they are named including the nephews and nieces. If 
they cannot agree the choice must be determined by lot 
In re KnapI’ON, (1041) 2 All. E.R. 673 (Ch.D )’. 

Bequest of residue of the estate '*for such charit 

able institution or institutions or other charitable or 
benevolent object or objects as the executors in their abso- 
lute discretion may select** —Validity. 

A testator after bequeathing other legacies gave the 
residue of his property to his executors who were to 
apply it “for such chari(able institution or institutions or 
other charitable or benevolent object or objects in 
England as my acting executors or executor may in (heir 
or his absolute discretion select and to be paid to or for 
such Institutions and objects if more than one, in such 
proportions as my executor or executors may think 
proper”. Construing the will, 

that the words are to be construed in their 
atural and grammatical sense unless there was something 
the context of the will read as a whole, which imposed 
jl^erent meaning upon them. In the present case the 
voiV^ry for “charitable or benevolent objects” was 
Dlplpr uncertainty. Re DIPI.OCK : WlNlLE v 
(mi) 1 All E E. 193 (C.A.). 

A 

purpose i^fsstees of parish church for any 

vitted by trust deed-^V oid for uncertainty 
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where there was no trust or trust deed for the parish 
church, 

A bequest was made to the trustees of a parish church 
to be used in their discretion for any purpose permitted 
by the trust deed. Th?re being no such trust deed or 
trustees for the parish church, 

Held, that there was no general charitable intention 
and the gift was void for uncertainty. (1868) L.R 6 
Eq.4l9, followed. LAWTON, In rex LLOYDS Bank, 

Ltd z/. Longkleet St. Mary’s Parochial Church 
Council. (1940) 1 Ch. 984. 

Condition for forfeiture of legacy on *' Marriage 

with a person who is not of Jewish parentage and 
Jewish faith” — Validity of condition. 

A condition in a will for forfeiture in the case of the 
marriage of the testator’s daughter to a person not of 
the Jewish faith is void for uncertainty. (19-10) 1 Ch. 
385, followed though doubted. Re SA^tUEL : JACOBS z/ 
RAMSDEN. (1941) 1 A11.E E. 639 (K.B.D.). 

Executors — Personal liability in respect of lease- 
holds — Right to indemnity from estate. 

Executors are at liberty to retain out of the estate a 
fund by way of indemnity against their personal lia- 
bility in respect of leaseholds in the possession of the 
testator at his death vesting in them In re Owers. 

(1941) 2 All.E.R. 689 (Ch.D.). 

# 

Option to purchase conferred by will — If can be 


• • < ^ r 

exercised by executor of donee after donee* s death. 

Vti Scott and Clauson,L.JJ. {Luxmoore, A./., dis- 
senting). — In the absence of a contrary intention shown 
in the will an option to purchase given by a will to a 
named person is personal to him and does not pass to 
his executors or confer a transmissible interest. (1940) 
1 Ch. 490 ; (1940) 2 All. E.R. 492, affirmed. Skyes 

In re : YOUNGHOUSE v. SVKES. 

(1940) 4 All. E.E. 122 (OA.). 

Order of application of assets — Direction in will 

--Effect. 

A will contained (7//a the following provision: 
Subject to the payment of my funeral and testamentary 
expenses, death duties including estate duties, etc., and 
debts and legacies bequeathed under the will and the 
legacy duty on legacies bequeathed free of duty I devise 
and bequeath the residue to A and B in equal shares B 

predeceased the testator and his share of the residue 
lapsed. 

Held, that the provision in the will amounted to a 
charge for the items specified (funeral testamentary 
expenses duties, debts and pecuniary legacies) and is 

inconsistent with the payment of those items out of the 
lapsed share of ^in the residuary estate. The specified 
Items should be paid out of the entire residuary estate. 

Re. Harland Reck, Hercy v. Mayglothmng. 

(1940) 4 All. E E. 347 (C A.) 


^^itpous trust for benefit of missionaries holdinr 

certain belief s— Validity. ^ 

A trust was created for the benefit of missionaries. 
A clause in a will provided that “no person shall be 
eligible for any benefit under the trust unless he or she 
shall be a protestant in religion and a whole hearted 

s^criptu^e " ^ inspiration of 

that the clause differed from a forfeiture clause 

andas it was possible for the trustees by inquiries to 
ascertain whether a particular person was suitable the 

condition was not impossible to fulfil and the gift was 

S' ( 1940 Ch. 385= wo vD All. 

E.K. 632 Dist.) AV, MyLNE. Potter DOW. 

(1941) 1 All E.E. 405 (Oh D.). 
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——7’ rust for sale and conversion with power to post- 
pone — Residue to be divided into two parts — Proper date 
for valuation. 

A testator after devising various pecuniary legacies 
bequeathed all his real and personal estate to his trustees 
upon trust to sell the real estate and to sell, call in and 
convert into money so much of his personal estate as 
should not consist of money with a power to postpone, 
for so long as his trustees should think fit, the sale calling 
in and conversion of any part of his real and personal 
estate. The clause also contained a declaration that the 
income of his personal estate shall from his death be 
treated as income. The will further provided that the 
residuary estate shall be held upon trust to be divided 
into two parts in such a way that the value of the one 
exceeded the other by ;^30,000 and each part was to be 
held in trust for a named person. 

Held, that the valuation of the estate was to be made 
as at the date of the testator*s death when the estate was 
distributable. OraM, In re : ORAM v. ORAM. 

C1940) 1 Ch. 1001 = (1940) 2 All. E.E. 161 (Ch.D.) 

WORKMEN’S compensation — Form of order 
treating partial incapacity as total incapacity. 

In a case where the partial incapacity of the injured 
workman was treated as total incapacity the County 
Court Judge’s order awarding compensation was in the 
following form: “I order that the incapacity of the said 
applicant (if and so long as he remains unemployed) 
shall be treated as total incapacity resulting from the 
said injury subject to the condition that such order shall 
cease to be in force if the said applicant receives un- 
employment benefit and to no other conditions. On 
appeal, 

Held, that the condition should be worded “if and so 
long as he remains unemployed, or until weekly pay 
ments hereinafter directed shall be ended, diminished, 
increased or reduced in accordance with the provisions 
of the above-mentioned Acts, and that the words “and 
to no other conditions” must be deleted. DaN AND 

Stone, ltd. v. Lennard. 

(1941) 1 AU.E.E. 101(0. A.) 


Payment of compensation to workman suffering 
from industrial disease with knowledge that he made a 
false statement that he did not suffer previously from 
such disease — Implied agreement to pay compensation — 
If can be avoided on the ground of misstatement made 
by workman on entering service. 

A workman on entering the employment represented 
that he had not previously suffered from nystagmus. 
The representation was false and it was found to have 
been made wilfully. During his employment the work- 
man again contracted nystagmus and obtained the 
necessary medical certificate to enable him to compensa- 
tion. On a medical examination on behalf of the 
employers it was discovered that the workman had pre 
viously suffered from the disease. The employers wit 
out further question, paid to the workman compensation 
at the full rate for total incapacity till a certain da 
when the employers ceased to pay the 
the ground that the workman was 
because of the false statement he made on entering th 

that when a workman claims cornpensation 
and in the case of ^."“‘aJ'Then ?he employer! 

=a“:^ thLr^ ^ 

fun amou. ior ^'m^at:! 

^h*m^^s.^e%nly ^ wli^h drawn. 
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is that the payment involves a recognition of liability 
and an implication that the employer agrees that the 
workman is entitled to it. The employers cannot subse- 
quently say that the agreement to pay is vitiated by any 
misstatement made on entering service. Pease AND 

Partners ltd. v. Birch. 

(1941) 1 AU.E.R. 343 (O.A.) 


Permitted act done in manner contrarv to 

^ C JST ^ * 


regulations — Effect . 


A workman was employed in the defendant’s colliery 
as an engine plane man. While riding on the limber of 
a set of full tubs in the colliery the tubs overturned and 
the man was badly crushed and he eventually died. In 
a claim by his widow for compensation.it was found 
that at the time of the accident the man was properly 
going out bye but was doing it in an improper way which 
w'as forbidden and dangerous, 

Held, that the case falls entirely within SeviouPs case, 
(1940) 1 All. E.R.649 and the accident occurred in the 
course of employment and the widow was entitled to 
recover compensation. Riley v. Waearmouth Coal 
CO. (1940) 4 All. E.R. 342 (C.A.). 


Physical disfigurement of workman — No impedi- 
ment to physical ability to do work — Rights. 

Incapacity due to physical disfigurement which does 
not in fact prevent a man from performing his actual 
work is of precisely the same character and weight in 
deciding whether a declaration of liability should be 
granted as is a physical disablement which impedes a 
man in the actual physical execution of his work. COLE 

V. United Dairies, ltd. 

(1940) 4 AU. E.R 318 (O.A.). 

■■ Various Industries Scheme [Silicosis, 1931)— 

Breaking of furnace lining of bricks containing silica 
for repairing — If included in "'Crushing silica brick/* 
in the process of mattufacture. 

Various Industries (Silicosis) Scheme (1931) made in 
accordance with the Workmen’s Compensation Act 
provided <7//a for compensation for workmen em- 
ployed in “The process specified and those processes 
only” in the trades thereunder mentioned and in the case 
of works engaged in the manufacture of steel or in steel 
foundaries the specified processes are thus de.scribed 
“crushing or grinding of silica rock, or any handling of 
incidental to such crushing or grinding, or crushing or 
grinding of bricks or other articles containing not less 
than 80 per cent, total silica. A work man was engaged 
in such works and performing the follow'ing duties — He 
built and repaired smelting furnaces and ladles, and, 
while engaged on the former, handled bricks containing 
more than 80 per cent, of silica. He had to break down 
old layers of bricks in the inside of the furnace and 
build up new layers. The process required use of crow- 
bars to break them down and new bricks often had to be 
chipped to shape. These involved the creation of large 
quantities of silica dust which the workman had to inhale 
and in consequence contracted silicosis. In a claim for 
compensation, 

Held, that the work amounted to “crushing bricks 
containing more than 80 per cent, of silica” under the 
scheme and the workman was entitled to compensation. 
“Crushing” does not necessarily mean crushing to 
powder. (1940) 1 All. E.R. 235, reversed. FORESTER 
V llanellySteel Co. 

(1941) 1 AU. E.R. 1 (H.L.). 

WORKMEN’S compensation ACT (1926), 
S. 1 (i) — Domestic servant taking master's tea 

to fields — Returning back to farm on horse back-^ 
Injury by horse bolting — If accident "arising out of 
employment" 


1267 


i 


THE YEARLY DIGEST, 1941 


WOSKMEN^S COMPENSATION ACT (1926) S.l. 

A g*rl of 15 to J 6 years of age was employed as a 
domestic servant by a farmer. One day she was asked 
by the farmer s wife to take a can of tea to the farmer. 

who was working two miles away in a held. She took 

the tea to the farmer and waited until he had consumed 

f ^he empty can back to 

the farm One of the horses in the field was going I 
back to the farm. She asked the man in charge of the i 
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horse if she might ride the horse and he let her do so as 
she was accustomed to riding. The horse was startled 
and the girl fell off and injured herself. 

Heldy that as it was not an obviously reckless or 
dangerous way of returning to the farm and the accident 
arose out of her employnaiwt within the terms of the 
Act she was entitled to reopver compensation. ScOTT 

V, Seymour (194li 2 AILE.E. 717 (C.A.). 
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